Decision Tree: Notice and Consent

Introduction

This document is intended to help consumer advocates in determining whether a consumer
received the appropriate notice and consent forms that could allow them to be balance billed.
For more information on notice and consent, see When the Notice and Consent Exception
Applies and When it Doesn’t: Guidelines for Use and No Surprises: Health Care Notice and
Consent Form: What to know before you sign. For definitions of terms used in this document,
refer to the No Surprises Act Consumer Advocate Toolkit Glossary.

The No Surprises Act generally protects consumers covered under group health plans and group and
individual health insurance coverage. This includes consumers with a plan or coverage through an
employer, the Federal Employees Health Benefits Program, the Health Insurance Marketplace®’, or an
individual plan purchased directly from an insurance company. For a more complete list of the types of
health coverage subject to the No Surprises Act, see No Surprises Act: Overview of Key Consumer
Protections.

In certain circumstances, when a consumer receives items or services that are covered by their health plan
from an out-of-network provider, out-of-network air ambulance provider, or an out-of-network
emergency facility, the No Surprises Act will prohibit surprise billing and limit the consumer's out of
pocket costs.

An out-of-network provider or out-of-network emergency facility can ask a consumer to voluntarily give
up their legal protections from higher bills for certain services by signing a “notice and consent” form in
certain circumstances. For example, consumers may elect to waive their rights in order to see an out-of-
network provider such as a specialist. The form furnished by the out-of-network provider or emergency
facility must always include a good faith estimate of the charges, as well as certain other information
required by law.

A provider or facility can refuse to treat an individual who does not consent to waive their balance billing
protections if doing so is allowed under state law. No fees can be imposed on an individual for cancelling
an appointment if they don’t consent to waive their No Surprises Act protections.

Below is a decision tree for determining when the notice and consent exception applies.

Where can | go for help?

Contact the No Surprises Help Desk at 1-800-985-3059 or you can submit a complaint online at:

https://www.cms.gov/medical-bill-rights/help/submit-a-complaint. For more information on

contacting the No Surprises Help Desk, see No Surprises Act: How to Get Help and File a Complaint. y
o

B
State Consumer Assistance Programs (CAPs) may also help with surprise billing questions. To see if ‘ -
your state has a CAP, please visit this state listing. ’\ A

L N
1 Health Insurance Marketplace® is a registered service mark of the U.S. Department of Health & Human Services.
This document is intended to provide clarity to the public about requirements related to surprise billing. It does not have the force and effect of law.
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Notice and consent is permitted in the
following cases:

SCENARIO 1: If a consumer schedules certain non-
emergency services at an in-network facility from a
non-participating provider, and the out-of-
network provider or in-network facility follows all
requirements for notice and consent, and complies
with state laws. ?

SCENARIO 2: If a consumer needs care after an
emergency medical condition (called post-
stabilization care3) and the following are true:

v The attending emergency physician or
treating provider determines that the
consumer is stable enough to travel using
nonmedical or nonemergency medical
transport to an in-network provider/facility
located within a reasonable distance, given
their medical condition;

v The consumer or their authorized
representative is able to understand the
information and provide informed consent (as
determined by the attending emergency
physician or treating provider using
appropriate medical judgment); and

v The out-of-network provider or facility follows
all requirements* for notice and consent and
complies with state laws.

Notice and Consent is NEVER allowed for:

* Emergency services before a consumer is
stabilized.

* Non-emergency ancillary services at an in-
network health care facility.

Timing and Method of Delivery Requirements
for Notice and Consent Forms:

The form must be given separately from other
forms. It may not be attached to other forms,
hidden among other forms, or incorporated
into any other documents.

The form generally must be available in the 15
most common languages in the state or facility
service area. Interpreters must be provided to
consumers who cannot understand the form.

The form must be provided on paper or
electronically, consistent with the consumer’s
choice.

The consumer must receive a copy of the
signed form in-person, by mail, or via email,
consistent with their choice.

If a consumer makes an appointment at least
72 hours in advance, the form must be
provided at least 72 hours before the date of
the appointment.

If the consumer makes an appointment less
than 72 hours in advance, the form must be
provided on the day the appointment is
scheduled.

If the consumer makes an
appointment on the same day > o
the items or services are '.
scheduled to be provided, the

form must be provided at least

three hours in advance.

688 = oy

2 Notice and consent is not permitted in these circumstances for ancillary and certain other services or for items or services provided due to

unforeseen urgent medical needs in the course of care delivery.

3 Emergency services include any additional items and services that are covered under a plan or coverage after a participant, beneficiary, or enrollee
is stabilized (referred to as post-stabilization services) and that are furnished as part of outpatient observation or an inpatient or outpatient stay
with respect to the visit in which the pre-stabilization services are furnished, unless certain notice and consent requirements are met. The notice
and consent exception to post-stabilization services does not apply to services furnished as a result of unforeseen, urgent medical needs that arise
at the time a post-stabilization service is furnished.

4 Requirements as defined in “Requirements Related to Surprise Billing; Part 1,” Federal Register 86, No. 131 (July 13, 2021): 36872; §149.410(b)-(d)
https://www.govinfo.gov/content/pkg/FR-2021-07-13/pdf/2021-14379.pdf.
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Scenario 1: Notice and Consent Exceptions for Non-Emergency Services

Notice and consent
cannot be obtained from
a consumer to waive the
No Surprises Act’s balance
billing protections for
non-emergency ancillary
services, meaning a
provider is always
prohibited from balance
billing for these services.

Notice and consent
exceptions NEVER apply to
balance billing protections
related to non-emergency
services when:

* Items or services are
provided due to
unforeseen, urgent
medical needs that arise
at the time an item or
service is furnished; or

» Waiving surprise billing
protections is banned by
state laws.

Review the form that the
consumer received to
ensure it was the federally
approved notice and
consent form.

The notice and consent is not
valid if providers and facilities
seek consent from a consumer
(or their authorized
representative) to waive

balance billing and cost-sharing

protections at the time care is
to be furnished. An authorized
representative is an individual
authorized under state law to
provide consent on behalf of
the consumer.

3 Were the items or services that the consumer received due  Yes

STEP 1
No

Was care provided by an out-of-network provider with —————
respect to a visit to an in-network facility?

The No Surprises Act surprise
medical billing protections do
not apply, unless the services
are emergency services or air
ambulance services (if the plan
or issuer covers benefits for
those services).

The consumer cannot be
balanced billed or billed for
out-of-network cost sharing for
these services because the

Yes

Were the items and services received ancillary services? L

Ancillary services are:

* Items and services related to emergency medicine,
anesthesiology, pathology, radiology, and notice and consent exception
neonatology, whether provided by a physician or does not apply.
non-physician practitioner; A

* Items and services provided by assistant surgeons, m
hospitalists, and intensivists;

» Diagnostic services, including radiology or laboratory
services; and

* Items and services provided by a non-participating
provider if there is no participating provider who can
furnish the item or service at the facility.

No

to unforeseen, urgent medical needs that arose at the time
of treatment?
No The consumer cannot be
balanced billed or billed for
out-of-network cost sharing

No because they did not receive
Did the consumer receive a federal or state standard , the federal or state standard
notice and consent form prior to receiving treatment? notice and consent form.
| ves __enp
STEP 5
Did the consumer receive the nqtice and c?onsent form No The @elrauUlTEr G B
within the required timeframe? ———>  balanced billed or billed for

* For a scheduled appointment more than 72 hours in
advance: Notice must be provided at least 72 hours
before the date of the appointment.

out-of-network cost sharing

because they did not receive

the notice and consent form
within the required timeframe.

* For a scheduled appointment within 72 hours: Notice
must be provided on the date the appointment is made.

* For a scheduled appointment same day as service: Notice
must be provided 3 hours before furnishing the items or
services.

Yes

> STEP 6 [next page] ¥


https://www.cms.gov/files/document/standard-notice-consent-forms-nonparticipating-providers-emergency-facilities-regarding-consumer.pdf
https://www.cms.gov/files/document/standard-notice-consent-forms-nonparticipating-providers-emergency-facilities-regarding-consumer.pdf
https://www.cms.gov/files/document/standard-notice-consent-forms-nonparticipating-providers-emergency-facilities-regarding-consumer.pdf
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Scenario 1: Notice and Consent Exceptions for Non-Emergency Services

See page 7 for delivery

The consumer cannot be
STEP 6 No balanced billed or charged for

requirements. .

9 6 Did the provider or facility follow requirements for out-of-network cost sharing

delivering the consent form? — because the provider or facility
did not follow proper
1

Consent documents may be i Yes PIEEEelITES for clogEt

: . i delivery.
signed electronically by the ! i
consumer or their authorized i m
representative. An authorized : STEP 7
representative is an individual
authorized under state law to 7 Did the consumer or their authorized representative sign No The provider or facility cannot
provide consent on behalf of the notice and consent form? — 3 balance bill or charge out-of-
the consumer. This person network cost sharing because
must not be a provider Y the consumer did not sign the
affiliated with the facility or an es consent form.
employee of the facility unless
they are a family member STEP 8 m
of the consumer.

——______ 8 Do the consent documents specify when the consumer No
8 i received them and when they were signed? —— The consumer cannot be
“““““““ ! balanced billed or billed for

g out-of-network cost sharin
S|gneq consent dqcuments Yes because the documents do r?ot
must include the time and .
date when the consumer STEP 9 comply with federal
got the notice, and the time No requirements.
and date when the 9 Did the consumer receive a copy of the documents? ~ =———

consumer signed the
consent document.

__________________________________ Yes
! The consumer cannot be
9 balanced billed or billed for
. _ —» out-of-network cost sharing
Providers and facilities . .
. because they did not receive a
must give a copy of the

signed notice and STEP 10 Yes copy of the documents.
td ts t .

fﬁ:i%%su;c;r?:?hz © 10 Did the consumer revoke consent? — m

method they choose, in- 1

person or through mail i No

or email. !

Balance billing and out-of-network cost sharing »  The consumer cannot be

10 oo IS ALLOWED. balanced billed or billed for

out-of-network cost sharing
because they revoked consent.

For the signed consent form
to be valid, it must not be
revoked in writing by the
consumer before they get
the items or services related
to the consent form.

Where can | go for help?

Contact the No Surprises Help Desk at 1-800-985-3059 or you can submit a complaint online at:
https://www.cms.gov/medical-bill-rights/help/submit-a-complaint. For more information on
contacting the No Surprises Help Desk, see No Surprises Act: How to Get Help and File a Complaint.



https://www.cms.gov/medical-bill-rights/help/submit-a-complaint
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Scenario 2: Notice and Consent Exception for Emergency Condition Post-Stabilization Services

The notice and consent
exception does not apply
for emergency services
prior to post-stabilization
services, including medical
exams and treatment to
stabilize a consumer.

The notice and consent
exception to post-
stabilization services does
not apply unless they are
covered services that are
provided after the consumer
is stabilized, as part of an
outpatient observation, or an
inpatient or outpatient stay
related to the emergency
visit (regardless of the
department of the hospital).

In order to seek notice
and consent, the ability to
use non-medical transport
as determined by the
provider is required.

Consumer advocates should
review the form provided to
the consumer to ensure it is
the federal or state standard
notice and consent form and
that it contains all of the
elements listed on page 7.

The consumer or an
authorized representative
must be in a condition to
receive the information as
determined by the attending
emergency physician or
treating provider and must
provide consent in accordance
with applicable law.

———— include emergency services?

T m

———i distance?

i form?

STEP 1

Did the consumer receive emergency services by an out-
of-network provider or at an out-of-network emergency
facility, and does the consumer’s health plan or coverage

No Surprises Act emergency
services surprise billing
protections do not apply.
Refer to Scenario 1 above
regarding non-emergency
services, if applicable.

es [ END |

‘ﬁ

No
_—

The consumer cannot be
balanced billed or charged for
out-of-network cost sharing for
pre-stabilization emergency
Yes services.

No
2 Did the consumer receive care after being stabilized? =

The consumer should not have
received a notice and consent
—» form. Please refer to Scenario 1:
Notice and Consent Exceptions
for Non-Emergency Services. If
the services were provided by
an out-of-network provider at
an in-network facility,
protections may apply.

Were the post-stabilization services provided by an out-of-
3 network provider or out-of-network emergency facility as
part of outpatient observation or an inpatient or
outpatient stay with respect to the visit that required the
emergency services?

l Yes

STEP 4

Did the attending emergency physician or treating N
4 provider determine the consumer was fit to travel using 0
non-medical or non-emergency transportation to an in-

: network provider or facility located within a reasonable

———— The provider or facility cannot
balance bill or charge out-of-
network cost sharing because

the notice and consent

Yes exception to the balance billing

protections does not apply.
STEP 5

Was the consumer provided the federal or state standard N0
approved notice and consent form prior to receiving the
post-stabilization services listed in the notice and consent

The provider or facility cannot
balance bill or charge out-of-
Yes network cost sharing because

. steP6 sl e

STEP 6 No notice and consent form that

6 Was the consumer (or their authorized representative) in a satisfied federal requirements.
condition to receive the notice and consent form? m

The provider or facility cannot
balance bill or charge out-of-
network cost sharing because
the consumer was not in a
condition to receive and
provide notice and consent.

Yes

STEP 7 [next page] ¥
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Scenario 2: Notice and Consent Exception for Emergency Condition Post-Stabilization Services

7 . I T A
i SIERY] The provider or facility cannot

The notice and consent is not : Did the consumer receive the notice and consent form No balance bill or charge out-of-
. DA
(or their authorized + For a scheduled appointment more than 72 hours in the consumer did not receive
representative) to waive balance advance: Notice must be provided at least 72 hours the notice and consent form
billing and cost-sharing before the date of the appointment. within the required timeframe.
protections at the time care is to ) o ; m
be furnished. If an appointment * For a scheduled appointment within 72 hours: Notice

is scheduled the same day as must be provided on the date the appointment is made.

service, the notice must be
provided to the consumer or
their representative 3 hours

* For a scheduled appointment same day as service: Notice
must be provided 3 hours before furnishing the items or

before the appointment time. services.

8 l Yes The provider or facility cannot
ooy O T, " . 1o
e network cost sharing because

Did the provider or facility follow the proper procedures the provider or facility did not

9 when delivering the consent form? follow proper procedures for

_______________________________ : document delivery.

Consent documents may be

Yes |_END.
signed electronically by the

consumer or their authorized The provider or facility cannot
representative. . . . . No balance bill or charge out-of-
9 Did the consumer or their representative sign the » network cost sharing because
consent form? the consumer (or their
authorized representative) did
10 - . Yes not sign the consent form.

The provider or facility cannot

No balance bill or charge out-of-

~—> network cost sharing because

the consent documents do not

comply with No Surprises Act
requirements.

Yes
e — Eno|

Providers and facilities must

Signed consent documents
must include the time and

the notice, and the time and 10
date when the consumer Do the consent documents specify when the consumer
signed the consent document. received them and when they were signed?

give a copy of the signed 1 1 STEP 11 No The provider or facility cannot
notice and consent documents ——p balance bill or charge out-of-
to the consumer in-person or Did the consumer receive a copy of the documents? network cost sharing because
through mail or email (based the consumer did not receive a

on consumer preference). copy of the documents.

Yes |||EI:I

i STEP 12

The provider or facility cannot

be valid, it must not be revoked 12 Did the consumer revoke consent? balance bill or charge out-of-
in writing by the consumer network cost sharing because

before they get the items or l No the consumer revoked consent.

Yes

For the signed consent form to

services related to the consent

form. |_END

Balance billing and out-of-network cost sharing
IS ALLOWED.
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-

How Notice and Consent Forms Must Be Delivered:

U Must be delivered together. They cannot be attached or incorporated into other
documents or hidden among other forms.

U Must be delivered in the method preferred by the consumer (either on paper or
electronically).

geographic service region. If the individual's preferred language is not among the 15
most common languages and the consumer can’t understand any of the languages in

provider or facility provides a qualified interpreter to get consent.

-

U Must generally be available in the 15 most common languages in the state or a facility's

which the notice and consent documents are provided, they can’t give consent unless a

-

What Notice and Consent Forms Must Contain:

1 Consumer Name
QO Out-of-network provider(s) or facility name

Q Statement that the health care provider is an out-of-network provider, with
respect to the health plan or coverage

O Good faith estimates of the amount the consumer may be charged for
items or services delivered by the out-of-network provider(s) or facility

U Statement that prior authorization or other care management limitations
may be required

U For post-stabilization services furnished by an out-of-network provider in an in-
network emergency facility: A list of in-network providers at the facility able to deliver
needed items or services.

)

Where can | go for help?

Contact the No Surprises Help Desk at 1-800-985-3059 or you can submit a complaint online at:
https://www.cms.gov/medical-bill-rights/help/submit-a-complaint. For more information on
contacting the No Surprises Help Desk, see No Surprises Act: How to Get Help and File a Complaint.

This communication was printed, published, or produced and disseminated at U.S. taxpayer expense.
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