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g DEPARTMENT OF HEALTH & HUMAN SERVICES

. ‘ Provider Reimbursement Review Board
g 1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207 :
410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 570A

Arcadia, CA 91006

RE: Expedited Judicial Review Determination

15-2160 Mercy Regional Health Center, Provider No. 17-0142, FYE 3/31/2012
19-1893 St. Luke’s Hospital of Kansas City, Provider No. 26-0138, FYE 12/31/2008

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 9, 2019
request for expedited judicial review (“EJR”) for the appeals referenced above.! The Board’s
determination regarding EJR is set forth below.

Issue in Dispute:

| The original NPR request that the Board received on May 9, 2019 contained the following group appeals:

14-1148GC QRS BJC 2007 DSH SSI Fraction Medicare Managed Care Part C Days Group

14-0945GC QRS Saint Luke’s HS 2008 DSH SS] Fraction Medicare Managed Care Part C Days Group
14-0946GC QRS Saint Luke’s HS 2008 DSH Medicaid Fraction Medicare Managed Care Part C Days Group
17-2238GC QRS Saint Luke’s Health 2013 DSH SSI Fraction Medicare Managed Care Part C Days Group
17-2239GC QRS Saint Luke’s Health 2013 DSH Medicaid Fraction Medicare Managed Care Part C Days Grp.
16-0192GC QRS VCH 2012 DSH SSI Fraction Medicare Managed Care Part C Days Group

16-0195GC QRS VCH 2012 DSH Medicaid Fraction Medicaid Managed Care Part C Days Group

All of these group appeals above contained a single hospital and therefore did not meet the group appeal
requirements of 42 C.F.R. § 405.1837(b) which requires a group appeal contain two or more providers.
Consequently, the Board created new individual appeals or returned the issues back into existing individual appeals
and closed the group appeals. The Board action resulted in the following: '

» The Provider in Case No. 14-1148G was transferred into newly created Case No. 19-1865. The Group
Representative filed two requests for EJR for the group appeal, one request on May 1, 2019, and a second

request on May 9, 2019. The Board issued an EJR determination for Case No. 19-01865 based on its May 1,
2019 EJR request. Case No. 19-1865 will not be included in this EJR determination as the matter has been
handled under separate cover. .

= The Provider in Case Nos. 14-0945GC and 14-0946GC was transferred to Case No. 19-1893. :

= The Provider in Case Nos. 17-2238GC and 17-2239GC was transferred to existing Case No. 17-0986. Case No.
17-0986 will not be included in this EJR determination because the Board has requested, under separate cover, certain
additional information that it needs before it can make a determination on the EJR request for this Provider.

= The Provider in Case Nos. 16-0192GC and 16-0195GC was transfetred to Case No, 15-2160. This P'rovider
filed a second EJR request on May 9, 2019. This decision will also dispose of that request.
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The issue in these appeals is:

[Wihether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.”

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.* :

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospltals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital’s
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.* The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi}(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any Siate
supplementation) under subchapter XV1I of this chapter, and the
denominator of which is the number of such hospital's patient days

2 Providers! EJR request at 1.

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

“Id.

5 See 42 US.C. § 1395ww(d)(5). .

6 See 42 U.S.C. § 1395ww(d)(5)F)[@)(); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(S)(F)H)(I) and (d)(5)(F)(v); 42 C.E.R. § 412.106(c)(1).
8 See 42 U.S.C. §8 1395ww(d)(3)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(S)F)(vi)-
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for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .*

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'!
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX {the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.!?

_ The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period."

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(F)(vi}) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified _HMO. Prior to December

19 (Emphasis added.)

N 42 CFR. § 412.106(b)2)-3).
12 (Emphasis added.)

1342 C.E.R. § 412.106(b)(4).

1 of Health and Human Services.
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1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].*>

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'¢

With the creation of Medicare Part C in 1997,'7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004, 18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Tnpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that: -

. .. once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . .

15 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

16 1d. ’
'7 The Medicare Part C program did not begin operating untit January 1, 1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 U.S.C. § 1394w-21 Note (c) “Enroliment Transition Rule.- An individual who is enrolled fin
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.5.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was alse known as '
Medicare-+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVTIL

1369 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).



EJR Determination for Case Nos. 15-2160, 19-1893
QRS Medicare Part C Days Individual Appeals
Page 5

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.””?® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled (o benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).?* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(i)(B) and (b}(2)(1i1)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”

20 69 Fed. Reg. at 49099,

2 14 (emphasis added). _

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2372 Fed, Reg. at 47411, _

2475 Fed, Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about cur
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries arc to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word *including’ in § 412.106(b)}(2)(1}(B) and

§ 412.106(b)(2)(ii1)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 1.5, 95 (2012), aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),® vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.” However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina II’),*’ the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.2 The D.C. Circuit further found in Alfina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in 4llina
(1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b}(2)(1}(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

33746 F. 3d 1102 (D.C. Cir. 2014).
26 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius; 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

27863 F.3d 937 (D.C. Cir. 2017).

B 14, a1 943,

28 Id. ul 943-945.

3 Providers’ EJR Request at 1.
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Jurisdiction

The participants that comprise the appeals within this EJR request have filed appeals 1nv01v1ng
fiscal years 2008 and 2012

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending

" prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasening set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).®! In that case, the Supreme Court concluded that a cost
report submitted in fuill compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.*2

On August 21, 2008, new regulations governing the Board were effective.’”> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner™).** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals ralslng a legal challenge to a regulation or other pollcy
" that the Medicare Contractor could not address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and Jeft
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.

1108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

3 Bethesda, 108 S. Ct. at 1258-39,

3 73 Fed. Reg. 30190, 30240 (May 23, 2008).

* 201 F. Supp. 3d 131 (D.D.C. 2016).

¥ 1d. at 142,
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy for each appeal exceeds $10,000, as required for an .
individual appeal.’® The appeals were timely filed. Based on the above, the Board finds that it
has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2008, 2012 and 2013 cost reporting periods. Thus,
the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).>” Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.’”

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
individual appeals are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(1ii}(B), there are no findings of fact for resolution by the Board; .

3% See 42 C.F.R. § 405.1835(a).
7 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D C.
Cir. 2017).

8 See 42 U.S.C. § 139500(5)(1).
39 The Medicare Contractor, Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request. In its

filing, WPS argues that the Board should deny the EJR request because the Board has the authority to decide the
issue under appeal since it is not bound by the Secretary’s regulation that the federal district coust vacated in
Allina I. The Board’s explanation of its authority regarding this issue addresses the arguments set out in WPS’

challenge.
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3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) 1t is without the authority to decide the legal question of whether 42 C.F.R.-
§§ 412.106(b)(2)(1)(B) and (b)(2)(11i)(B) (201 1) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1}(B)
and (b)(2)(iii)}(B) (2011) propexly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in case numbers 19-1893, the Board
hereby closes the appeal. Case number 15-2160 will remain open because there are additional

~ issues under appeal in the case.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

6/5/2019

X Clayton J. Nix

Clayton J.. Nix, Esq.
Chair
Signed by Clayton 1. Nix -A

cc: Byron Lamprecht, WPS (Electronic Mail)
Wilson Leong, FSS (Electronic Mail)
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‘ ' Provider- Reimbursement Review Board
: 1508 Woodlawn Drive, Suite 100

(- Baltimore, MD 21207
410-786-2671

Electronic Delivery

Elizabeth Elias _
Hall, Render, Killian, Heath & Lyman, P.C.
500 North Meridian Street

Suite 400 '

Indianapolis, IN 46204

RE: Expedited Judicial Review Determination
13-0187GC LifePoint 2008 Medicare/Medicaid Fraction Part C Days CIRP Group
13-1811G  Hall Render 2005-2006 DSH Medicare/Medicaid Fraction Part C Days Group
13-2280GC Capella Healthcare 2010 DSH Medicare/Medicaid Fraction Part C Days CIRP Grp
14-0657GC Hall Render 2010 DSH Medicare/Medicaid Part C Days Group

Dear Ms. Elias:
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 13,

2019 request for expedited judicial review (“EJR”) (received May 14, 2019) for the appeals
referenced above. The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

The improper inclusion by the [Medicare Contractor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.’

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.?

! Providers' EJR Request at }. .
2 See 42 U.S.C. § 1395ww{d)(1)«(5); 42 C.F.R. Part 412.
3rd.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

. (“DPP”).5 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The sfatute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

1 See 42 U.5.C. § 1395ww(d)(5).

3See 42 U.S.C. § 1395ww(d)(5)F)(i)(1); 42 C.F. R. § 412.106.

5 See 42 1U.S.C. §§ 1395ww{d)(5)F)(EXT) and (d)(5)(F}(v); 42 C.F.R, § 412.106(c)(]).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)- (xm) 42 C.F.R, § 412.1006(d).

3 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

? (Emphasis added.)

1042 C.ER. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.'!
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and djvides that

number by the total number of patient days in the same period."

Medicare Advantage Program .

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMQs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
“statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'? stated that: -

Based on the language of section 1886(d)(5)(F)(v1) of the Act [42

© U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'

- At that time Medicare Part A paid for HMO serviees and patients contifued to be eligible for
Part A.'° '

" (Emphasis added.)

1249 CFR. § 412.106(b)(4).

13 of Health and Human Services.

’: 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
% Jd.
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With the creation of Medicare Part C in 1997,'® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. .'*

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at {42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”"® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
- Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . , [42 U.S.C. 1335mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as &
comtract under that part for providing services on January 1, 1999 . . . " This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modgrnization Act of 2003 (Pub.L. 103-
173}, enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

1769 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

12 69 Fed. Reg. at 49099,



EJR Determination for Case Nos. 13-0187GC, et al.
Hall Render Independent/LifePoint/Capella Medicare Part C Days Groups

Page 5

Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH

calculation.?®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B).”* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”* .

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),* vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”” However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IF "),2% the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

0 Jd. (emphasis added).
2172 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411.
2375 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010} (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)2}(1)(B) and

§ 412.106(b)(2)(iii)(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, §2 n.5,95 (2012), aff’d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

%746 F. 3d 1102 (D.C. Cir. 2014). '
25746 F.3d at 1106 1.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

26 863 1.3d 937 (D.C. Cir, 201 7).
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fraction had been vacated in Allina 1>’ The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for F'Y 2012.2® Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the deciston n
Allina [1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and
removed from the Medicaid fraction remains in effect as set forth in 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004
rule.”?® Accordingly, the Providers contend that the Board should grant their request for EIR,

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the anthority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(H)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal 2005, 2006, 2008, 2010 years.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital

" Id. at 943,
28 Id. at 943-945.
® Providers’ EJR Request at 1.
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Association v. Bowen (“Bethesda™).*® In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.”!

On August 21, 2008, new regulations governing the Board were effective.” Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.”

~ The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could clect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.** The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

30 108 S. Ct. 1255 (1988). See also CMS Ruling CMS$-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

31 Bethesda, 108 S. Ct. at 1258-59.

32 73 Fed, Reg. 30190, 30240 (May 23, 2008).

33201 F. Supp. 3d 131 (D.D.C. 2016).

3 Jd. at 142,

35 See 42 C.F.R. § 405.1889(b){1) (2008).
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A. Jurisdictional Determination On Certain Specific Individual Participants

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any review
of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority request “[a]ll
of the information and documents found necessary by the Board for issuing a[n EJR] decision,”®
including documentation relating to jurisdiction. Similarly, the regulations governing group
appeals specify that jurisdiction “may be raised at any time.”’

1. Case No. 13-01 87GC: Participant # 9.a & 9.b. Lake Cumberland (Provider No.
18-0132, FYE 12/31/2008)

42 C.EF.R. § 412.106(b)(3) permits a provider to request to have its data reported on its
cost reporting period instead of the Federal fiscal year. In this regard, the regulation
provides the following instructions:

It [i.e., the hospital} must furnish to CMS, through its
Intermediary, a written request including the hospital’s name,
provider number, and cost reporting period end date. This
exception will be performed once per hospital per cost reporting

" period, and the resulting percentage becomes the hospital’s official
Medicare Part A/SSI percentage for that period.

Participant 9.a & 9.b Lake Cumberland requested that its SSI percentage be recalculated
from the Federal fiscal year to its cost reporting year. However, when CMS performs
this recalculation and issues a realigned SSI percentage, it does not utilize a new or
different data match process as all of the underlying data remains the same. Rather, CMS
is simply uses a different time period for that SSI percentage. The realignment solely
takes the SSI data for each provider and the total Medicare days for each provider
(previously accumulated and used in the original CMS published SST percentage) and
reports it on the provider’s cost reporting period instead of the September 30 federal

fiscal year.
The regulation, 42 C.F.R. § 405.1889, states that:

(a) If a revision is made in a Secretary or intermediary
determination or a decision by a reviewing entity after the
determination or decision is reopened as provided 1 §405.1885 of

3 42 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
Jurisdiction and the EJR request).

37 42 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”
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t

this subpart, the revision must be considered a separate and distinct
determination or decision to which the provisions of 42 C.F.R. §§
405.1811, 405.1834, 405.1835, 405.1837, 405.1875, 405.1877 and
405.1885 of this subpart are applicable. '

(b)(1) Only those matters that are specifically rovised in a revised
determination or decision are within the scope of any appeal of the
revised determination or decision.

(2) Any matter that is not spe'ciﬁcally revised (including any matter
that was reopened but not revised) may not be considered in any
appeal of the revised determination or decision.

Since the revised NPR at issue did not adjust the Part C days issue as required by 42
C.F.R. § 405.1889, the Board finds that it lacks jurisdiction over the revised NPR.
Accordingly, the Board dismisses participant 9.a & 9.b Lake Cumberland’s revised NPR
appeal from Case No. 13-0187GC. Notwithstanding, the Board notes that participant 8.a
& 8.b Lake Cumberland’s appeal of its original NPR for FYE December 31, 2008 will

remain pending in Case No. 13-0187GC.

2. Case No. 13-1811GC: Participant #13.b Botsford General Hospital (Provider No.
23-0151, FYE 12/31/06)

Similarly, the Board finds that it does not have jurisdiction over participant 13.b Botsford
General Hospital’s appeal of its second revised NPR dated October 14, 2013 because the
second revised NPR did not specifically revise the Part C Days issue as is required by 42
C.F.R. § 405.1889. Audit Adjustment No. 6 which is the subject of this appeal increased
the number of Medicaid days and removed hospice days on Worksheet S-3, as reflected
in the Provider’s January 29, 2013 reopening request.”® However, there is nothing in the
record to indicate the Part C days were adjusted in the Provider’s second revised NPR as
required by 42 C.F.R. § 405.1889 for Board jurisdiction. Consequently, the Board finds
that it lacks jurisdiction over participant 13.b Botsford General Hospital and dismisses
the participant from Case No. 13-1811G. Notwithstanding, participant 12.a & 12.b
Botsford General Hopsital’s appeal of its December 4, 2012 revised NPR will remain

pending in Case No. 13-1811G.
B. Jurisdictional Determination for Remaining Participants

With the exception of the participants described above, the Board has determined that the
remaining participants’ appeals involved with the instant EJR Request are governed by the
decision in Bethesda and CMS Ruling CMS-1727-R and that the remaining participant appeals
filed from a revised NPR have the appropriate adjustment to the Part C days issue within the

* Case number 13-1811G, Tab 13.b. Ex. 13-D.
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revised NPR. In addition, the remaining participants’ documentation shows that the estimated
amount in controversy exceeds $50,000, as required for a group appeal®® and that the appeals
were timely filed. The estimated amount in controversy is subject to recalculation by the
Medicare contractor for the actual final amount in each case. Accordingly, the Board finds that 1t
has jurisdiction for the referenced appeals and the underlying remaining participants.

Board’s Analysis Regardigg the Appealed Issue

The appeals in these EJR requests involve the 2005, 2006, 2008, 2010 cost reporting periods.
Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) as part of the FFY
2008 IPPS tinal rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina 1
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit o the circuit within which they are located.* Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request. ¥

s

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining participants
in these group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants’ assertions regarding 42 C.F R.
§§ 412.106(b)2)(1)(B) and (b)(2)(iii)(B), there are no findings of fact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

3 See 42 C.F.R. § 405.1837. '

* See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017). -

4 See 42 11.S.C. § 139500(f)(1).

42 One of the Medicare contractors, Wisconsin Physicians Service (“WPS™), filed an objection to the EJR request in
a number of cases identified in the EJR request. In its filing, WPS argues that the Board should deny the EJR request
because the Board has the authority to decide the issue under appeal since it is not bound by the Secretary’s
regulation that the federal district court vacated in AMlina. The Board’s explanation of its authority regarding this
issue addresses the arguments set out in WPS” challenge.



EJR Determination for Case Nos. 13-0187GC, ef al.
Hali Render Independent/LifePoint/Capella Medicare Part C Days Groups
Page 11

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating:

Clayton J. Nix, Esq.

~ Charlotte ¥. Benson, CPA
Robert A. Everts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

6/6/2019

, X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Cecile Huggins, Palmetto GBA (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)

.
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DEPARTMENT OF HEALTH & HUMAN SERVICES
‘ ' Provider Reimbursement Review Board
% 1508 Woodlawn Drive, Suite 100
%‘Wm Baltimore, MD 21207
410-786-2671
Electronic Delivery

James Ravindran

Quality Reimbursement Services

150 N. Santa Anita Averue, Suite 570A
Arcadia, CA 91006

RE: EJR Detefmination
15-0911GC, GNP/AHMC Healthcare 2011 DSH SSI Ratio-Mcdicarc Part C Days Group

15-1482GC, GNP/AHMC Healthcare 2010 DSH Medicaid Ratio - Medicare Part C Days
15-2974GC, GNP/AHMC Healthcare 2011 DSH ME Ratio-Medicare Part C Days Group
16-0416GC, GNP/AHMC Healthcare 2012 DSH SSI Ratio - Medicare Part C Days Group
16-0423GC, GNP/AHMC Healthcare 2012 DSI Medicaid Ratio- Medicare Part C Days
18-0038GC, AHMC Healthcare 2013 DSH Medicaid Ratio-Medicare Part C Days Group
18-0039GC, AHMC Healthcare 2013 DSH SSI Ratio-Medicare Part C Days Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board™) has reviewed the Providers’ May 17,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals 1s:

[Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.!

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

' Providers’ EJR request at 1.
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prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospltals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™). As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quallfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.? Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this.chapter, and the
denominator of which is the number of such hospital's patient days.
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . 2

The Medicare/SST fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of the hospital's patient days for such period which

2 See 42 U.S.C. § 1395ww(d)()-(5); 42 C.F.R. Part 412.

3.

1 See 42 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)(F)()(T); 42 C.F.R. § 412.106.

$ See 42 U.S.C. §§ 1395ww(d)(S)F))) and (d)(S)(F)(v); 42 C.F.R. § 412.106(c)(1).
7 See 42 U.S.C. §§ 1395ww(d)(S)F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

8 See 42 1J.S.C. § 1395ww(d)(3)(F)(vi}.

? (Emphasis added.)

1042 CF.R. § 412.106(b)(2)-(3). \
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consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'!

The Medicare contractor determines thé number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs") and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'™ stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi}], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated '
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].

' However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'*

"' (Emphasis added.)

1742 CF.R. § 412.106(b)(4).

13 of Health and Human Services,

1 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.!3

With the creation of Medicare Part C in 1997,' Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. ..once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. .**

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”*® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH

15 7d.

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.8.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . " This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL '

17 69 Fed. Reg. 48918, 49099 (Aug. 11,2004).

13 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

7 69 Fed. Reg, at 49099,



EJR Determination for Case Nos. 15-0911GC, et al.
QRS/GNP/AHMC Medicare Part C Days Groups
Page 5 '

calculation. Therefore, we are not adopting as final our proposal
‘stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . 1f the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH

calculation.?®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory langnage consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R. '

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as ot October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?

The U.S. Circuit Court for the District of Columbia i Allina Healthcare Services v. Sebelius
(“Allina I""),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?* However, the Secretary has not acquiesced to that decision.

0 7d. {emphasis added).
21 72 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411,
275 Fed. Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg, 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)}(2)(1}(B} and

§ 412.106(b)(2)(iii}B).”); Allina Healthcare Servs. v. Sebelius, 904 F, Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir, 2014). '

2746 F. 3d 1102 (D.C. Cir. 2014). ‘
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).
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More recently, in Allina Health Services v. Price (“Allina I),*® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I27 The D.C. Circuit further found in Allina I that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.%® Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services® in which
the Supreme Court considered whether the government had violated the 60-day notice
requirement of 42 U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its
website. Affirming the D.C. Circuit’s finding, the Supreme Court concluded that §1395hh(a)(2)
the government’s action changed a substantive legal standard and, thus required notice and

conumnent.

Providers’ Request for EJR

The Providers explain that “[bjecause the Secretary has not acquiesced to the decision in Allina
/17, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(1}(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

v

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

% 863 F.3d 937 (D.C. Cir. 2017).

T id. at 943,

28 Jd. at 943-945.

2 No. 17-1484, 2019 WL 2331304 (June 3, 2019).
3 Providers’ EJR Request at 1.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2010-2013. :

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).?! In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.??

On August 21, 2008, new regulations governing the Board were effective.® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).>* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

34108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.)}. .

32 Bethesda, 108 S. Ct. at 1258-59.

3373 Fed. Reg. 31190, 30240 (May 23, 2008}

3201 F. Supp. 3d 131 (D.D.C. 2016).

3 1d. at 142.
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appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participants invelved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal for case
number 14-3303G.?¢ The appeals were timely filed. Based on the above, the Board finds that it

has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2010-2013 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(1i1)(B) as part of the FFY 2008 IPPS

" final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board

recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).’” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to .
bring suit in either the D.C. Circuit or the circuit within which they are located.’® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
appeals are entitled to a hearing before the Board,

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board,;

3% See 42 C.F.R. § 405.1837.
3 See generally Grant Med. Cir. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016}, aff"d, 875 F.3d 701 (D.C.

Cir. 2017).
3% See 42 U.S.C. § 139500()(1).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and '

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b}2)()B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
‘policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue undér dispute in these cases, the Board hereby closes
those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A: Turner, Esq.

FOR THE BOARD:

6/7/2019

X Clayton J. Nix

Clayton ). Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc:  Lorraine Frewert, Noridian ¢/o Cahaba Safeguard Administrators J-E (Electronic Mail
w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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Corinna Goron

Healthcare Reimbursement Services, Inc.
17101 Preston Road

Suite 220

Dallas, TX 75248

. RE: EJR Determination
17-0440GC HRS WKHS 2013 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP Grp

17-0441GC HRS WKHS 2013 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp

Dear Ms. Goron:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 16,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[W]hether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.!

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).? Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.>

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the

" Providers’ EJR request at 1.

2 See 42 1.5.C. § 1395ww(d)1)-(5); 42 C.F.R. Part 412.
id. '

4 See 42 U.S.C. § 1395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.”

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).° As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS?™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'®
The statute, 42 1.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.!

5 See 42 U.S.C. § 1395ww(d)(5)(F)()I); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(5)F)(i)]) and (d)(SYF)(v); 42 C.F.R. § 412,106(c)(}).
! See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d). .

§ See A2 U.S.C, § 1395ww(d)(S}F)(vi).

? (Emphasis added.)

047 CF.R. § 412.106(b)(2)-(3).

" (Emphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period."?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolfed under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)}5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medjcare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage fof the DSH
adjustment].'

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A."°

With the creation of Medicare Part C in 1997,'® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

1242 C.F.R. § 412.106(b)(4).
13 of Health and Human Services.
19 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990},

1% 1d,
16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 U.8.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SS1 ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 npatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient

days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . '8

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPP3
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”!® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated

to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999. . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

1769 Fed, Reg. 48918, 49099 (Aug. 11,2004).

'8 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

19 69 Fed. Reg. at 49099.
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- with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation. '

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the '
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F R,

§§ 412.106(b)(2)(1)(B) and (b)}(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2604 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including ”?

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina "), * vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina 1r),% the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 177 The D.C. Circuit further found in Aflina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012,%® Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in dzar v. Allina Health Services® in which

2 Id. (emphasis added).
2177 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411.
275 Fed. Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there rmight be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word “or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)2)(it1)}(B).”); Allina Healthcare Servs. v. Sebelius, 304 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

%746 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

2 863 F.3d 937 (D.C. Cir. 2017).

T Id. at 947

2 1d. at 943-945.
9 Nig. 17-1484, 2019 WL 2331304 (June 3, 2019).
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the Supreme Court considered whether the government had violated the 60-day notice
requirement of 42 U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its
website. Affirming the D.C. Circuit’s finding, the Supreme Court concluded that §1395hh(a)(2)
the government’s action changed a substantive legal standard and, thus required notice and

comment.

Providers’ Request for EJR

The Providers explain that “[blecause the Secretary has not acquesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(bY(2)(ii1)(B). (The ‘2004 Rule’) The Board is bound by the 2004 Rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (i1) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.
Jurisdiction

- The participants that comprise the group appéals within this EJR request have filed appeals
involving fiscal year 2013.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a *“self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).?! In that case, the Supreme Court concluded that a cost

*® Providers’ request for EJR at 1.
31108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
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report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement,*?

On August 21, 2008, new regulations governing the Board were effective.”® Among the new

- regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required, for cost report pertods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).*® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*?

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(11) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.3® The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the
above-captioned appeals and the underlying, remaining providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in

each case.

Medicare Contractor’s NPR would nbt include any disalfowance for the item. The provider effectively self-

disallowed the item.).

*2 Bethesda, 108 S. Ct. at 1258-59.

3373 Fed. Rey. 30190, 30240 (May 23, 2008).
3201 F. Supp. 3d 131 (D.D.C. 2016).

¥ 1d. at 142,

3 See 42 C.F.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in 4/lina I vacated this

regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).>” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request. '

Board’s Decision Reparding the EJR Request

The Beard finds that:

1) 1t has jurisdiction over the matter for the subject year and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)())(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board,;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is; without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(i)(B) and (b)(2)(111)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)

and (b)(2)(i11)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year.

Cir. 2017).
38 See 42 U.S.C. § 139500(N(1).



EJR Determination for Case Nos. 17-0440GC, et al.
HRS/WKHS 2013 Medicare Part C Days Groups
Page 9

The Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A, Turner, Esq.

FOR THE BOARD:

6/7/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc:  Justin Lattimore, Novitas J-H
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services

150 N. Santa Anita Avenue, Suite 570A
Arcadia, CA 91006

RE: EJR Determination

14-0183GC
14-0184GC

~14-0667GC

14-0668GC
14-3119GC
14-3120GC
14-3956GC
14-3957GC
14-4292GC
14-4293GC
16-0288GC
16-0289GC
16-2030GC
16-2031GC

QRS MSHA 2008 DSII Medicaid Fract./Medicare Mngd Care Part C Days CIRP
QRS MSHA 2008 DSH SSI Fract./Medicare, Mngd Care Part C Days CIRP Grp
QRS MSHA 2007 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2007 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP
QRS MSHA 2009 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2009 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP
QRS MSHA 2010 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP
QRS MSHA 2010 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2011 DSH Medicaid Fract, Medicare Mngd Care Part C Days CIRP
QRS MSHA 2011 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2012 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP
QRS MSHA 2012 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2013 DSH S$S1 Fract. Medicare Mngd Care Part C Days CIRP Grp
QRS MSHA 2013 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

~

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers” May 16,
2019 requests for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below. :

Issue in Dispute:

The issue in these appeals Is:

[W]hether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.!

! Providers” EJR request at 1.
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Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).2 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospltals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).% As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quallfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d(5}F}vi)(D), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such-
days) were entitled to benefits under part 4 of this subchapter . .. 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?

2 See 42 1.5.C. § 1395ww(d)(1}-(5); 42 C.F.R. Part 412.

31d.

* See 42 U.S.C. § 1395ww(d)(5).

S See 42 U.S.C. § 1395ww(d)(S)(F)(i)(I); 42 C.FR. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(5) (P and (d)(5)(F)(v); 42 C.F.R. § 412.106(c)()).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

3 See 42 U.S.C. § 1395ww(d)(S)F)(vi).

? (Emphasis added.)

1042 C.F.R. § 412.106(b)}(2)(3).
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The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi}(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period."!

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.!?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'” stated that:

Based on the language of section 1886(d)(5)(F){(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care assoctated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation {of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with

' (Emphasis added.)
1242 C.ER. § 412.106(b)(4).
13 of Health and Human Services,
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Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].**

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A"

With the creation of Medicare Part C in 1997, Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 7 '

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . '®

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.} § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”'” In response to a comment regarding this change, the Secretary explained that:

M 55 Fed, Reg. 35990, 39994 (Sept. 4, 1990).

Bd. -
16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on Japuary 1, 1999, under part C of Title XVIIT . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL _

1769 Fed. Reg. 48918, 49099 (Aug. 11, 2004}.

18 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

¥ 69 Fed, Reg. at 49099.
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... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SS1 recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneliciaries in the Medicare fraction of the DSII
calculation.”® -

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rulc was issucd.?! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)()(B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FF'Y 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?’

2 74, (emphasis added).
2172 Fed, Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 4741 1. _ .
575 Fed. Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our

policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated

~ with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)(2)(ili)(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part

and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).



EJR Determination for Case Nos. 14-0183GC, et al.
QRS/MSHA Medicare Part C Days Groups 2007-2013
Page 6

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),** vacated both the FFY 2005 IPPS fina] rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?* However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina II"),*® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 127 The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2% Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)2)(ii))(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”” Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirernents of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

2746 F. 3d 1102 (D.C. Cir. 2014). : :
25 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM."}.

% 843 F.3d 937 (D.C. Cir. 2017).
7 14, at 943.

28 14, at 943-945.

# Providers” EJR Request at 1.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2007-2013.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonsirate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C 1ssue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).*® In that case, the Supréme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.’’ '

On August 21, 2008, new regulations governing the Board were effective.’> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).?® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was secking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.** ’

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

30108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively seli-
disallowed the item.).

31 Bethesda, 108 S. Ct. at 1258-59.

3273 Fed. Reg. 30190, 30240 (May 23, 2008).

33201 F. Supp. 3d 131 (D.D.C. 2016).

M Id, at 142.
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appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.?> The Board notes that all participant
revised NPR appeals included within this EJIR request were issued after August 21, 2008,

A. Jurisdictional Findines in Case No. 14-3957GC for Provider 5, 49-0038, Smyth County
Memorial Hospital, FYE 6/30/2010 '

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the
authority request “[a]jll of the information and documents found necessary by the Board
for issning a[n EJR] decision,® including documentation relating to jurisdiction.
Similarly, the regulations governing group appeals specify that jurisdiction “may be
raised at any time.”>” To this end, Board Rule 42.3 addresses EJRs involving group
appeals and specifies that “For a group appeal, the schedule of providers and supporting
jurisdictional documents for each provider must also be filed in accordance with Rules 20

and 21.”

The Schedule of Providers for Case No. 14-3957GC includes six providers. However,
the Group Representative did not include any jurisdictional documents in the record for
Provider 5, Smyth County Memorial Hospital, Provider No. 43-0038, FYE 6/30/2010 in
accordance with Board Rules 20, 21 and 42.3. As the Board has no documentation to
which it can establish jurisdiction, the Board finds that it lacks jurisdiction over this
provider, and dismisses it from the appeal and from the EJR determination.

B. Jurisdiction Findings for the Remaining Participants

The Board has determined that the remaining participants involved with the instant EJR |
request are governed by the decision in Bethesda and CMS Ruling CMS-1727-R. In
addition, the remaining participants’ documentation shows that the estimated amount in

35 See 42 C.F.R. § 405.1889(b)(1) (2008).
36 42 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subsection (f} which included a decision on both

Jurisdiction and the EJR request).

37 42 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may

proceed to make jurisdiciional findings.”
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controversy exceeds $50,000, as required for a group appeal.”® The remaining
participants which appealed revised NPRs have adjustments to Part C days as required by
42 C.F.R. § 405.1889. The appeals were timely filed. Based on the above, the Board
finds that it has jurisdiction for the above-captioned appeals and the underlying remaining
participants. The estimated amount in controversy is subject to recalculation by the
Medicare contractor for the actual final amount in each case.

 Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2007-2013 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b}2)(i)(B) and (b}2)(iii)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the TT'Y 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).>® Mareover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board’s Decision Regarding the EJR Request

The Boardlﬁnds that:

1) It lacks jurisdiction over Provider 5, Smyth County Memorial Hospital, Provider No.
49-0038, FYE 6/30/2010 in Case No. 14-3957GC and, as a result, dismisses this provider
from Case No. 14-3957GC and denies this provider’s EJR request as it relates to Case

No. 14-3957GC;

2) It has jurisdiction over the matter for the subject years and that the remaining participants
in these group appeals are entitled to a hearing before the Board;

3) Based upon the remaining participants’ assertions regarding 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(ii1)(B), there are no findings of fact for resolution by

the Board;

38 See 42 C.F.R. § 405.1837. Case No. 14-0663GC consists of only one provider, as at group completion only one

MSHA provider for FY 2007 appealed the issue.
¥ See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.

Cir. 2017).
1 See 42 U.S.C. § 139500()(1).
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4) 1t is bound by the applicable existing Medicare law and regulation (42 CF.R.
§ 405.1867); and '

5) Itis without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining participants’ request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases. ' '

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Everts, Esq.

. Susan A. Turner, Esq.

FOR THE BOARD:

6/7/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

ce: Cecile Huggins, Palmetto GBA (J-J)
Laurie Polson, Palmetto GBA c¢/o National Governiment Services, Inc. (J-M)
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodiawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

Christopher Keough, Esq.

Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW

Washington, DC 20026

RE: Expedited Judicial Review Determination
15-1676GC CHE 2012 DSH Medicaid Fraction Part C Days CIRP Grp

Dear Mr. Keough:
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 16,
2019 request for expedited judicial review (“EJR”) (received May 17, 2019) for the appeal

referenced above. The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The 1ssue in this appeal is:

Whether Medicare Part C patients are ‘entitled to benefits’ under
Part A, such that they should be counted in the Medicare Part
A/SSI! fraction and excluded from the Medicaid fraction
numerator or vise-versa,’

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).*> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.> These cases involve the hospital-specific DSH adjustment, which requires the

! “S8I” is the acronym for “Supplemental Security Income.”
% providers’ EJR Request at 4,
3 See 42 U.S.C. § 1395ww(d)X1)-(5); 42 C.F.R. Part 412,
4.

! 3 See 42 U.S.C. § 1395ww(d)(5),
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part 4 of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation)} under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .!°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.*' '

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'2

5 See 42 U.S.C. § 1395ww(d)(5)(F)i)(T); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(S)E)E)D) and (@)S)F)V); 42 CF.R. § 412.106(c)).
8 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

'% (Emphasis added.)

1 42 C.FR. § 412.106(b)(2)-(3).

'? (Bmphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period. 13

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'* stated that:

Based on the language of section: 1886(d)(5)(F)(vi) of the Act {42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adju$tment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment]."?

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.!®

1342 C.F.R. § 412.106(b)(4).

14 of Health and Human Services.

15 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
14 14,
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With the creation of Medicare Part C in 1997,'7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004, '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. once a beneficiary has elected to join an M-+C plan, that

beneficiary’s benefits are no longer administered under Part A
. once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . ."°

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”’) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.ER.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a comment regarding this change, the Secretary explained that:

. We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for

7 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who 1s enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on Fanuary 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999, . . .» This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

'8 59 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

2 89 Fed. Reg. at 19099,
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M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.”!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 CF.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).2? As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)}(1)(B) and (b)(2)(iti}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),% vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?* However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT"),” the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

2! Id. (emphasis added).

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007). -

2372 Fed. Reg. at 47411,

2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412, 106(b)(2)(iii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff"d in part
and rev’d in part, 746 F, 3d 1102 (D.C. Cir. 2014).

B 746 F. 3d 1102 (D.C. Cir. 2014).

26746 F.3d at 1106 n.3, 111] (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

77 863 F.3d 937 (D.C. Cir. 2017). '
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fraction had been vacated in Allina I?® The D.C. Circuit further found in A/lina I that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicarefractions published for FY 2012.% Once again, the Secretary has not acquiesced to
this decision.

Providers’ Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
“entitled to benefits” under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to henefits under Part A. From
1986-2004, the Secretary interpreted the term “entitled to benefits under Part A” to mean
covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1, 2004.%

In Allina I, the Court affirmed the district court’s decision “that the Secretary’s final rule was not
a logical outgrowth of the proposed rule.”®! The Providers point out that because the Secretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the
Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.E.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that
since the Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the
regulation. Hence, EJR is approprate. ,

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge cither to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

8 1 at 943,

2 14 at 943-945,

¥ 69 Fed. Reg. at 49,099.
M Affing at 1109.
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Jurisdiction

The participants that comprise the group appeals within this EIR request have filed appeals
involving fiscal year 2012.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).** In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.>?

On August 21, 2008, new regulations governing the Board were effective.”® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burweil
(“Banner™).*® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Berhesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*®

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

32108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

33 Bethesda, 108 S. Ct, at 1258-59.

3473 Fed. Reg. 30,190, 30,240 (May 23, 2008).

35201 F. Supp. 3d 131 (D.D.C. 2016)

WL at 142,
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appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.®” The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction over the
above-captioned appeal and the underlying, remaining providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2012. Thus, the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(i}(B) and (b)(2)(1ii)(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time pertod at issue in these requests, the D.C. Circuit in 4llina I vacated this

regulation. However, the Secretary has not formally acquiesced to that vacafur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the I.C. Circuit or the circuit within which they are located.’® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and the participants in this group
appeal are entitled to a hearing before the Board,

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

¥ See 42 C.T.R. § 405.1837. ‘

38 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017). :

3 See 42 U.S.C. § 139500(f)(1).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

§8§ 412.106(b)(2)(I}(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid.
Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(i)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review, Since this is the only issue under dispute in this case, the Board hereby closes
the case.

Board Members Participating:

Clayton J. Nix, Esq. .
Charlotte F. Benson, CPA

Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/13/2019

X Clayton J. Nix

Claytan J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosure: Schedule of Providers

cc: Bruce Synder, Novitas Solutions (J-L)
Wilson Leong, FSS ;
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DEPARTMENT OF HEALTH & HUMAN SERVICES

‘ ) Provider Reimbursement Review Board
: 1508 Woodlawn Drive, Suite 100
¥riam Baltimore, MD 21207
410-786-2671

Electronic Mail

Stephanie A. Webster, Esq.

Akin Gump Straus Hauer & Feld LLP .
2001 K Street, NW

Washington, DC 20026

RE: Expedited Judicial Review Determination
13-1028GC Rochester Gen. [lealth Sys. 2007 SSI Medicare Advantage CIRP Group
13-1029GC Rochester Gen. Health Sys. 2006 SSI Medicare Advantage CIRP Group
13-1030GC Rochester Gen. Health Sys. 2008 SSI Medicare Advantage CIRP Group

Dear Ms. Webster:
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 17,

2019 request for expedited judicial review (“EJR”) (received May 20, 2019) for the appeal
referenced above. The Board’s determination regarding EJR is set forth below.,

Issue in Dispute:

The issue in this appeal is:

Whether enrollees in Part C are ‘entitled to benefits” under Part A,
such that they should be counted in the Medicare Part A/SST!
fraction or whether, if not regarded as ‘entitled to henefits under
Part A,’ they should instead be included in the Medicaid fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

! *“SSI” is the acronym for “Supplemental Security Income.”
? Providers’ EJR Request at 4.

} See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
*1d.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(v1)(T), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part 4 of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .1

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.'!

The statute, 42 U.S.C. § 1395ww(d)(5)(F){(vi)(1I), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

3 See 42 U.8.C. § 1393ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)G)(T); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(5)(E)E)(T) and (D(S)(E)W); 42 C.ER. § 412.106(c)(1).
3 See 42 U.S.C. 8§ 1395ww(d)(3)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

19 (Emphasis added.)

142 CT.R. § 412.106(b)(2)-(3).
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! part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.!?
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and d1v1des that

number by the total number of patlent days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs™) and competitive medical plans (“CMPs”) is found at 42 11.5.C.. § 1395mm., The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation {of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [ofthe DSH
adjustment].!>

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A1

12 (Emphasis added.)

142 CF.R. § 412.106(b)(4).

14 of Health and Human Services.

15 55 Fed, Reg. 35990, 39994 (Sept. 4, 1990).
% fd.
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With the creation of Medicare Part C in 1997,!” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
~ until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A
.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
 included in the numerator of the Medicaid fraction . . . ."*

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.} § 412.106(b)(2)(i) to
include the days associated with {Part C] beneficiaries in the Medicare fraction of the DSH
calculation.””® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

'7 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled {in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.5.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Medernization Act of 2003 (Pub.L. 103-
173), enacted on December §, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL.

13 60 Fed. Reg. 48918, 49099 {Aug, 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

20 69 Fed. Reg. at 419099,



EJR Determination for Case Nos. 13-1028GC, et al.
Akin Gump/Rochester SSI Medicare Advantage CIRP Groups
- Pages

Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?! ‘

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation. '

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
Aungust 22, 2007 when the FFY 2008 IPPS final rule was issued.”® In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with'the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§8§ 412.106(b)(2)())(B) and (b)(2)(1ii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)}(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?® Ilowever, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“dllina II"),”" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

2t Id. (emphasis added).
22 92 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2372 Fed. Reg. at 47411,
2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . Tn order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are stil] entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b}(2)(1it)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012}, aff'd in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

25746 F. 3d 1102 (D.C. Cir. 2014).
2 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Scoretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of

Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).
#7863 F.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina I.*® The D.C. Circuit further found in Allina I that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
“enlitled to benefits” under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term “entitled to benefits under Part A” to mean
covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1, 2004.3¢

Tn Allina I, the Court affirmed the district court’s decision “that the Secretary’s final rule was not
a logical outgrowth of the proposed rule.”!" The Providers point out that because the Secretary

~ has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42
C.FR. §§ 412.106(b)(2)(1}(B) and (b}(2)(1ii)(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that
since the Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017},
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

M Id. at 943.

9 Id. at 943-945.

3 69 Fed. Reg. at 49,099.
3 Alling at 1 1UY,



EJR Determination for Case Nos. 13-1023GC, ez al.
Akin Gump/Rochester SSI Medicare Advantage CIRP Groups

Page 7

Jurisdiction

The participants that comprise the group appeals within this EJR requést have filed appeals
involving fiscal years 2006-2008 32

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “sclf-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).* In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.>

On August 21, 2008, new regulations governing the Board were effective.>®> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).3® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.?”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

3 PRRB group appeal 13-1029GC was deemed complete with only one provider in it. For administrative efficiency,
the Board will continue to process this EJR request for the single provider.
B 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
% Bethesda, 108 S. Ct. at 1258-55.

"% 73 Fed. Reg. 30,190, 30,240 (May 23, 2008).
36201 F. Supp. 3d 131 (D.D.C. 2016).
3T Id. at 142,
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it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by Bethesda or CMS Ruling CMS-1727-R. In addition, the participants’
documentation shows that the estimated amount in controversy exceeds $50,000; as required for
a group appeal *® The appeals were timely filed. Based on the above, the Board finds that it has
jurisdiction over the above-captioned appeal and the underlying, remaining providers. The
estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in cach case.

Board’s Analysis Regarding the Appealed Issue

The appeal in thlS EJR request involves the cost reporting periods 2006- 2008. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS
fina] rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in 4llina I vacated
this regnlation. However, the Secretary has not formally acqmesced to that vacatur and, in this
regard, has not published any guidance on how the vacafur is being implemented (e.g., only
circuit-wide versus nationwide).” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located. 40 Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1} It has jurisdiction over the matter for the subject year and the participants in these group
appeals are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(ii1)(B), there are no findings of fact for resolution by the Board,

3% See 42 CF.R. § 405.1837.
39 See generally Grant Med. Ctr. v. Burwell, 204 F, Supp. 3d 68, 77-82 (D.D.C. 2016), af/"d, 875 F.3d 701 (D.C.

Cir. 2017).
40 Yoo 42 1.8.C. § 13Y500(f)(1).
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3) 1tis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(3)(B)
and (b)(2)(iii}(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the cases.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/13/2019

X Clayton J. Nix

Clayton ). Nix, Esq.
Chair
Signed by: Cilayton J. Nix -A

Enclosure: Schedule of Provaders

ce: Pam VanArsdale, National Government Services (J-K)
Wilson Leong, FSS
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y ' 1508 Woodlawn Drive, Suite 100

Baltimore, MD 21207

410-786-2671

James Ravindran Cecile Huggins

Quality Reimbursement Services, Inc. Appeals Manager, Provider Cost Report Appeals
150 N. Santa Anita Avenue Palmetto GBA

Suite 570A Internal Mail Code 380

Arcadia, CA 91006 P.O. Box 100307

Camden, SC 29202-3307

RE: Jurisdictional Decision
Sycamore Shoals Hospital
PRRB Case No.: 13-3214

Dear Mr. Ravindran and Ms. Huggins,

The Provider Reimbursement Review Board (“PRRB” or “Board™) has reviewed the record in the
above-captioned appeal and determined that it does not have jurisdiction over the issue under appeal.
The Board’s decision 1s set forth below. )

Pertinent Facts:

Sycamore Shoals Hospital (the “Provider™) appealed an original Notice of Program Reimbursement
(“NPR”) dated February 28, 2013 for its fiscal year end (“FYE”) June 30, 2008 cost reporting period.
On August 27, i013, the Provider filed an individual appeal request which contained seven issues. All
of the issues in this appeal have been either transferred or withdrawn except for Issue No. 1 which is
entitled “Disproportionate Share Hospital Payment/Supplemental Security Income Percentage (Provider
Specific).” The Medicare Contractor has filed two jurisdictional challenges regarding this last
remaining issue in the appeal. '

Medicare Contractor’s Position

The Medicare Contractor argues the Board does not have jurisdiction over the DSH SSI Percentage
(Provider Specific) issue because the Provider has not requested SSI realignment under 42 C.F.R.
412.106(b)(3). Therefore, the Medicare Contractor claims the appeal is premature as it has not made a
final determination regarding this issue, and it fails to meet the regulatory requirements for jurisdiction.
The Medicare Contractor requests the issue be dismissed, and the case be closed. Medicare
Contractor’s Jurisdictional Challenge (Aug. 21, 2014). The Medicare Contractor also argues that the
data accuracy part of the DSII SSI Percentage (Provider Specific) issue is duplicative of Issue No. 2,
DSH SSI Percentage (Systemic Errors) which was transferred to a group appeal. Medicare Contractor’s
Jurisdictional Challenge (Dec. 3, 2018).
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™, Provider’s Position

"The Provider contends there was an adjustment to the Provider’s DSH payment with audit adjustment
numbers 16 and 17 which is enough to warrant Board jurisdiction over the DSH SSI Percentage
(Provider Specific) issue. The Provider claims the appeal consists of two issues: rcalignment of the SSI
percentage to the Provider’s fiscal year end and errors of omission and commission with the DSH SSI
percentage. The Provider argues it is entitled to appeal an item it is dissatisfied with. The Provider also
states that upon release it will review the data used to calculate its DSH SSI Percentage to identify and
correct any errors in the calculation.

Board Decision

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 —405.1840 (2012), a provider has a right
to a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is
$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the
date of receipt of the final determination.

At issue in this jurisdictional dispute is the dissatisfaction requirement for Board jurisdiction.
Regulation dictates that a provider must have preserved its right to claim dissatisfaction with the amount
of Medicare payment for the specific items at issue, by either —

(1) Including a claim for the specific item(s) on its cost report for the period where
the provider seeks payment that it believes to be in accordance with Medicare
policy; or

(11) Effective with cost reporting periods that end on or after December 31, 2008,
self-disallowing the specific item(s) by following the applicable procedures for
filing a cost report under protest, where the provider seeks payment that it
believes may not be allowable or may not be in accordance with Medicare
policy...

42 C.F.R. 405.1835(2)(1)(2013).

The Board finds it does not have jurisdiction over Issue No. 1 regarding the DSH SSI Percentage
{(Provider Specific) issue. The jurisdictional analysis for Issue No. 1 has two relevant aspects to
consider: 1) the Provider disagreeing with how the Medicare Contractor computed the SSI percentage
that would be used to determine DSH payment, and 2) the Provider preserving its right to request
realignment of the SSI percentage in the DSH payment calculation from the federal fiscal year to its cost
reporting period.

. The Board finds the first aspect of Issue No. 1-—the Provider disagreeing with how the Medicare
Contractor computed the SSI percentage that would be used to determine the DSH payment —is
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duplicative of the DSH SSI Percentage (Systemic Errors) issue that the Provider transferred to Case No.
14-0187GC. '

The DSH SSI Percentage (Provider Specific) issue in this appeal concerns “whether the Medicare
Administrative Contractor used the correct Supplemental Security Income percentage in the
Disproportionate Share Hospital calculation.”! The Provider asserts that “the Medicare Contractor did
not determine Medicare DSH reimbursement in accordance with the Statutory instructions at 42 U.S.C.
§ 1395ww(d)(5)(F)(i),”* and that “its SSI percentage published by [CMS] was incorrectly computed
because CMS failed to include all patients that were entitled to SSI benefits...”.> The DSH SSI
Percentage (Systemic Errors) issue which was transferred to Case No. 14-0187GC is described as
“Whether the Secretary properly calculated the Provider’s Disproportionate Share
Hospital/Supplemental Security Income percentage.” '

As stated, both the DSH SSI Percentage (Provider Specific) and.the DSII SSI Percentage (Systemic
Errors) issues both allege the SSI percentage used in the Provider’s DSH calculation was erroneous.
The Board finds these two issues are duplicative. A Provider is prohibited from appealing an issue
from a final determination in more than one appeal pursuant to PRRB Rule 4.4 (2013). Therefore, the
Board dismisses the first aspect of Issue No. 1, the DSH SSI Percentage (Provider Specific) from this
appeal.

The Board finds it does not have jurisdiction over the second aspect of the DSH SSI Percentage
(Provider Specific) issue—the Provider preserving its right to request realignment of the SSI percentage
from the federal fiscal year to its cost reporting period. Under 42 C.F.R. § 412.106(b)(3), a provider
can, if it prefers, use its cost reporting period (fiscal year end) data instead of the federal fiscal year end
data in determining the DSH Medicare fraction. The decision to use its own cost reporting period is the
Provider’s decision alone, which then must submit a written request to the Medicare Contractor.

Sycamore Shoals Hospital appealed to preserve its right to request realignment; however, without a
request for realignment (there is no evidence a request has been made), it is not possible for the
Medicare Contractor to have issued a final determination from which the Provider can appeal. The
Board finds that it does not have jurisdiction over the right to request realignment of the SSI percentage
issue in this appeal as there is no final determination from which the Provider is appealing.

For the reasons stated above, Issue No. 1 entitled “Disproportionate Share Hospital
Payment/Supplemental Security Income Percentage (Provider Specific),” is dismissed in its entirety
from this appeal, and the appeal is now closed.

U Id. at Tab 3, Issue 1.

Dl

3 1d \
* See Provider’s Model Form A — Individual Appeal Request (Aug. 26,2013) at Tab 3.
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Review of this determination may be available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877.

Board Members

Clayton J. Nix, Esq.

Charlotte ¥. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A

Robert Evarts, Esq.

Susan Turner, Esq. : .

FOR THE BOARD

6/14/2019

: X Gregory H. Ziegler

Gregory H. Ziegler, CPA, CPC-A
Board Member
Signed by: Gregory H. Ziegler -S

cc: Wilson Leong, Federal Specialized Services
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
410-786-2671

Electronic Delivery.

James Ravindran

Quality Reimbursement Services
150 N, Santa Anita Avenue
Suite 570A '

Arcadia, CA 91006

RE: EJR Determination
14-2775GC QRS GNP AHMC Healthcare 2008 DSH Medicaid Fract. Medicare Part C Days Grp.

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 21,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeals is:

[Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.'

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermmed standardized

amounts per discharge, subject to certain payment adjustments

" ! Providers’ EJR request at 1.
2 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
1
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a mgmficantly
disproportionate number of low-income patients. 3

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP").% As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quallfylng
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.? Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(T), defines the Medicare/SSI fraction as:

" the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid

Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(IL), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which

~ consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program]; but who were not entitled to benefits under

4 See 42 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)(F)(AX]); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(5)(F)(i)(1) and ()(S)F)(v); 42 C.F.R. § 412.106(c)(}).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xii); 42 C.F.R. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

? (Emphasis added.)

042 CF.R. § 412.106{(bX2)-(3).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.!
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Progr_am

The Medicare program permits its beneficiaries to receive services from managed care entities. '
The managed care statute immplementing payments to health maintenance organizations
(“HMOs) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary!” stated that:

Based on the language of section 1886(d)(5)(F)(v1) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(v1)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, wec were not able to isolate the days of care associated
w1th Medicare patients in HMOs, and therefore, were unable to

. fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'?

At that timé Medicare Part A paid for HMO services and patients continued to be el1g1ble for
Part A.1°

" (Emphasis added.)

1247 CF.R. § 412.106(b)(4).

13 of Health and Human Services.

1455 Fed. Reg. 35990, 39994 (Sept. 4, 1990),
1514,
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With the creation of Medicare Part C in 1997,' Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federa] Register. In that notice the Secretary stated that:

.., once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . 18

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”!® In response to a comment regarding this change, the Secretary explained that:

. .. We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 1J.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled {in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.8.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

17 69 Ted. Reg. at 49099,
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Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.®

This statement would require inchision of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).?* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) “to clanfy” the Part C
DSH policy by replacing the word “or” with “including.”’

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regnlations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina I),*® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

20 Jd. (emphasis added).

2V 72 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411.

23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be inchuded in the SSI fraction because they are still entitied to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including”’in § 412.106(b)(2)(i)(B} and

§ 412.106(b)(2)(ii1)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

M746 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012} (“The Court concludes that the
Secretdry’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

% 863 T.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina 1.*” The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.*® Once again, the Secretary has not acqulesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services? in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SST fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.” Accordmgly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
Jacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2008.

27 1d. at 943.

2 Id. at 943-945.

P Np. 17-1484, 2019 WL 2331304 (Fune 3, 2019).
W Providers’ EIR Reguest at 1.
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For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement. for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).?! In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
~ regunlations. Furthcr, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.*

On August 21, 2008, new regulations governing the Board were effective.”” Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(11) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*®

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dlssatlsfactmn with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

31108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

32 Bethesda, 108 S. Ct. at 1258-59.

3373 Fed. Reg. 30190, 30240 (May 23, 2008).

201 F. Supp. 3d 131 (D.D.C. 2016).

3 Id. at 142,
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The Board has determined that the participants involved with the instant EJR request are
govermned by the decision in Bethesda. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal for case
number 14-3303G.* The appeals were timely filed. Based on the above, the Board finds that it

has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involves the 2008 cost reporting period. Thus, the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FEY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in Allina I vacated this

regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).?” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based on the
above, the Board must conchude that it is otherwise bound by the regnlation for purposes of this

EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
appeal are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(ii1)(B), there are no findings of fact for resolution by the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

36 See 42 CF.R. § 405.1837.
37 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff’d, 875 F.3d 701 (D.C.

Cir. 2017).
B See 42 U.S.C. § 139500(1)}(1).
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4) Tt is without the authority to decide the Jegal question of whether 42 C.F.R.
§8 412.106(b)(2)())(B) and (b)(2)(iii)(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)}(B)
and (b)(2)(ii1)(B) (2008) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the case.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.

FOR THE BOARD:

6/14/201%

X Clayton J. Nix

Clayton ). Nix, Esq.
Chair
Signed by: Clayton J.-Nix -A

Enclo__sures: Schedule of Providers

cc:  Lorraine Frewert, Noridian ¢/o Cahaba Safeguard Administrators
Wilson Leong, FSS
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'DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

Isaac Blumberg

Blumberg Ribner, Inc.

315 South Beverly Drive
Suite 505

Beverly Hills, CA 90212-1925

RE: Expedited Judicial Review Determination
17-2244GC Catholic H. Servs. of Long Island 07-08 Medicare HMO Part C Days Medicare Fract. Grp.
17-2267GC Catholic H. Servs. of Long Island 07-08 Medicare HMO Part C Days Medicaid Fract. Grp.
18-0024GC Catholic H. Servs. of Long Island 2009 Medicare HMO Part C Days Medicaid Fract. Grp.
18-0074GC Catholic H. Servs. of Long Island 2009 Medicare HMO Part C Days Medicare Fract. Grp.

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 20,
2019 request for expedited judicial review (“EJR”) (received May 21, 2019), for the above-
referenced appeal. The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir. 2014).!

)

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

! Providers’ EJR request at 1.
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prospective payment system (“PPS).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.?

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases inveolve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income paticnts.’ :

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).® As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such

" days) were entitled to benefits under part A of this subchapter . . . 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid

Services (“*CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.’®

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II}, defines the Medicaid traction as:

? See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,
3Jd.

4 See 472 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(S)(F)(A)(1); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §8 1395ww(d)(S)(F)G)(1) and (d)(S)(F)(v); 42 C.FR. § 412.106(c)(}).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

8 See 42 1U.S.C. § 1395ww{d)}(5)(F)(vi). '

? {(Emphasis added.)

1042 CF.R. § 412.106(b)}(2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total .
number of the hospital's patient days for such peried.!!

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

" (Emphasis added.)
1242 C.E.R. § 412.106(b)(4).
13 of Health and Human Services.
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including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'*

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A"

With the creation of Medicare Part C in 1997,'° Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of fotal patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . '8

The Secretary purportedly changed her position in the Federal fiscal year (“FFY) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calcutation.”’® In response to a comment regarding this change, the Secretary explained that:

1455 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

514

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled {in
Medicare] on December 31 1998, with an eligible organization'under. . . [42 U.S.C. 1395mm] shall be considered
to be enrolied with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .7 This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicaret+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 69 Fed, Reg. 48918, 49099 (Aug. 11, 2604).

18 63 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasts added).

19 69 Fed. Reg. at 49099,
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... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary

. is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)}(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?’ In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory langnage consistent with the change adopted in the FFY
. 2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)()(B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(iXB) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?’

2 Id. (emphasis added). _
21 72 Fed. Reg, 47130, 47384 (Aug, 22, 2007).

2272 Fed. Reg, at 47411.
23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: *“We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412,106(b){(2)(1)(B) and

§ 412.106(b)(2)(iii}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012}, aff’'d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014). ‘
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v: Sebelius
(“Allina I"),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina I'"),* the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L7 The D.C. Circuit further found in Ailina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.”® Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services® in which
the Supreme Court considered whether the government had violated the 60-day notice.
requirement of 42 U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its
website. Affirming the D.C. Circuit’s finding, the Supreme Court concluded that §1395hh(a)(2)
the government’s action changed a substantive legal standard and, thus required notice and

comiment.

Providers’ Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b)(2)(1}(B) and (b)(2)(iii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Pecision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (i1) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

746 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule}. See

also Allina Health Servs. v, Sebelius, 904 F. Supp. 2d 75, 89 (.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.™).

%6863 F.3d 937 (D.C. Cir. 2017).

27 Id. at 943,

28 Id. at 943-945.

¥ No. 17-1484, 2019 WL 2331304 (June 3, 2019).
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Jurisdictional Determination

The participants in this EJR request have filed an appeals involving fiscal years 2007-2009.

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issuc as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).>® In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.’’

On August 21, 2008, new regulations governing the Board were effective.’> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”)3® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was secking. The
provider’s request for EJR was denied because the Board found that it Jacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.>

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider

30108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

¥ Bethesda, 108 S. Ct. at 1258-59.

3273 Fed. Reg. 30190, 30240 (May 23, 2008).

3201 F. Supp. 3d 131 (D.D.C. 2016).

3 Id. at 142, '
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on appeal, the protest requirements of 42 C.F.R. § 405.1 835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest,

The Board has determined that jurisdiction over the participants involved with the instant BEJR
request is governed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the
participants’ documentation shows that the estimated amount in controversy exceeds $50,000, as
required for a group appeal and the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in

each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2007-2009 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacafur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJ R, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the Providers are entitled
to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and ‘

35 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2018), aff"d, 875 F.3d 701 (D.C.

Cir. 2017).
36 See 42 U.S.C. § 1395c0(f)(1).
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4) 1t is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(I)(B) and (b)(2)(iii)(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1}(B)
and (b)(2)(iil)(B) (2008) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ requests for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clayton J. Nix, Esq. -

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
‘Robert A. Evarts, Esq.

FOR THE BOARD:

!X Clayton J. Nix

Clayton ). Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

6/14/2019

Enclosures: Schedule of Providers

cc: Pam VanArsdale, NGS (J-K}
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: EJR Determination
15-0789GC GNP/AHMC Healthcare 2010 DSH SSI Ratio-Medicare Part C Days Group

15-2712GC GNP/AHMC Healthcare 2009 DSH Medicaid Ratio-Medicare Part C Days Grp.
16-0780GC GNP/AHMC Healthcare 2009 DSH SSI Ratio-Medicare Part C Days Group

Dea; Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 20,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[W]hether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment™) Medicare fraction and added to the Medicaid

Fraction.'

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpalient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.’

! Providers’ EJR request at 1.
? See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
‘i

.
..
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors. These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).® As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI” fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(¥)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to -
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such

days) were entitled to benefiis under part A of this subchapter . . . 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.’®
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(ID), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

4 See 42 11.8.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)(F)(D)(I); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(S)F)D () and (d)(SHF)V); 42 CF.R. § 412.106(c)().
T See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.ER. § 412.106(d).

8 See 42 US.C. § 1395ww(d)(5)(F)(vi)-

9 (Emphasis added.)

1042 C.F.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period."!

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(v1}], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. 'I'herefore, since that time we have been
including HMO days in the SSI/Medicare percentage {of the DSII

adjustment].!*

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'?

" (Emphasis added.)

1242 CFR. § 412.106(b)(4).

3 of Health and Human Services.

455 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
5 1d,
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With the creation of Medicare Part C in 1997,!® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligibie for Medicaid would be
included in the numerator of the Medicaid fraction ... "

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”"? In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

16 The Medicare Part C program did not begin operating until January 1, 1999, See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c} “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be errolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1,1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, ITmprovement and Modernization Act of 2003 (Pub.L. 103-
173), enacted on Deccmber 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

% 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added). .

19 69 Fed. Reg. at 49099.
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Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
régulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH

calculation.?®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation. '

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?! In that publication the.
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B).?* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C

| DSH policy by replacing the word “or” with “including.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSII policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?> However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT "),26 the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

10 74, (emphasis added).
2172 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2277 Fed. Reg. at 47411.
23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412. 106(b)(2)(1)(B) and

§ 412.106(b)(2)(iii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5,95 (2012), aff"d in part
and rev’d in part, 746 ¥. 3d 1102 (D.C. Cir. 2014).

2746 F. 3d 1102 (D.C. Cir. 2014).
?5 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth™ of the 2003 NPRM.").

2 863 F.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina 1.*7 The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.® Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services® in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge cither to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2009 and 2010.

2T Id. at 943,

8 Id, at 943-945.

% No, 17-1484, 2019 WL 2331304 (June 3, 2019).
3 Providers’ EJR Request at 1.
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For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).>* In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statutc or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

. power to award reimbursement.*?

On August 21, 2008, new regulations governing the Board were effective.> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).>* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific itemn under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(11) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

31108 8. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board.. The
Medicare Coniractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the iteni.).

32 Bethesda, 108 S. Ct. at 1258-59.

33 73 Fed. Reg. 30190, 30240 (May 23, 2008).

3201 F. Supp. 3d 131 (D.D.C. 2016).

3 Id. at 142,
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The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants” documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal for case
number 14-3303G.2® The appeals were timely filed. Based on the above, the Board finds that it
has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2009 and 2010 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in 4llina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).’” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.”® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJIR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
appeals are entitled to a hearing before the Board;

2) Based upon the participants” assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board,;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

% See 42 C.F.R. § 405.1837.
Y See generally Grant Med. Ctr. v. Burwell, 204 ¥. Supp. 3d 68, 77-82 (D.D.C. 2016}, aff"d, 875 F.3d 701 (D.C.

Cir. 2017).
3% See 42 U.S.C. § 139500(f)(1).
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4) It is without the authority to decide the legal questic;n of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(i11)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(i)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating;:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

6/14/2019

X Clayton J. Nix

Clayton ). Nix, Esq.
Chair ] .
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Lorraine Frewert, Noridian c¢/o Cahaba Safeguard Administrators (J-E)
Wilson Leong, FSS ‘
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DEPARTMENT OF HEALTH & HUMAN SERVICES

1

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

Isaac Blumberg

Blumberg Ribner, Inc.

315 South Beverly Drive

Suite 505

Beverly Hills, CA 90212-1925

RY: Expedited Judicial Review Determination :
19-0322GC Maine Health 2005 Medicare HMO Part C Days-Medicaid Fraction Group
19-0324GC Maine Health 2005 Medicare HMO Part C Days-Medicare Fraction Group
19-0428GC Maine Health 2011-2012 Medicare HMO Part C Days-Medicaid Fraction Group
19-0429GC Maine Health 2011-2012 Medicare HMO Part C Days-Medicare Fraction Group
19-1203GC Maine Health 2006 Medicare HMO Part C Days-Medicare Fraction Group
19-1207GC Maine Health 2006 Medicare HMO Part C Days - Medicaid Fract CIRP Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 17,
2019 request for expedited judicial review (“EJR”) (received May 20, 2019), for the above-
referenced appeal. The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals 1s:

Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment””) Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir. 2014).!

Statutory and Regulatory Backeround: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

! Providers’ EJR request at 1.
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prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospltals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).® As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

~ The statute, 42 U.S.C. § 1395ww(d)(5)(F)vi)d), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .
(emphasis added)

The Medicare/SSI fraction is computed anmally by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.’

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicaid fraction as:

2 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
3 7d.

4 See 42 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)F)({)(1); 42 C.F.R. § 412.106.

6 See 42 11.5.C. §§ 1395ww(d)(S)F)D)() and (d)(SHF)(v); 42 C.F.R. § 412.106(c)().
7 See 42 U.S.C. 8§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

3 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

942 C.F.R. § 412.106(b)(2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis
added)

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.'°

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary!! stated that:

Based on the language of section 1886(d)(5)(F)(v1) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to inchide the days associated with Medicare
palients who receive care at a qualified IIMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a fteld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

1942 C.I.R. § 412.106(b)(4).
" of Health and Human Services.
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including HMO days in the SSI/Medicare percentage [of the DSH
adjustment]."

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'?

With the creation of Medicare Part C in 1997,'* Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SS ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.'3

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicare fraction (the denominator), and the patient's days for the
M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . (emphasis
added)*®

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b}(2)(i} to

12 55 Fed. Reg, 35,990, 39,994 (Sept. 4, 1990).

B Id. ,

14 The Medicare Part C program did not begin operating until January 1, 1999. See P.L.105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enroliment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm)] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIIT. . . if that organization as a
contract under that part for providing services on January 1,1999. . . .” This was also known as
Medicarc-+Choice. The Medicare Prescription Drug, Improvement and Moderization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

1569 Fed. Reg. 48,918, 49,099 (Aug. 11, 2004).

16 68 Fed. Reg. 27,154, 27,208 (May 19, 2003).
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include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”'” In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH |
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy fo include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.'® (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004, Federal Register, no change to the regulatory language was published until
August 22, 2007, when the FFY 2008 IPPS final rule was issued.'® In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had
made “technical corrections” to the regulatory language consistent with the change adopted in
the FFY 2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).”® As aresult of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(11i)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”!

17 69 Fed. Reg. at 49,099,
B rd.
1972 Fed. Reg, 47130, 47384 (Aug. 22, 2007).

2072 Fed. Reg. at 47411.
21 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(i)(B) and

§ 412.106(b)(2)(ili)B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 F. 3d 1102 (D.C, Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in 4llina Healthcare Services v. Sebelius
(Ailina 1),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”? However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina 1r*),?* the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I The D.C. Circuit further found in A/lina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers assert that EJR is appropriate becanse the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

22746 F. 3d 1102 (D.C. Cir. 2014).
23746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

24863 F.3d 937 (D.C. Cir. 2017).

B 1d. at 943,

% Id. at 943-945.
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Jurisdictional Determination

The participants in this EJTR request have filed an appeals involving fiscal years 2005, 2006 and
2011-2012. - .

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursnant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).?” In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.?

On August 21, 2008, new regulations governing the Board were effective.”” Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).’® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking, The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.”!

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

27108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

2% Bethesda, 108 S. Ct. at 1258-59.

29 73 Fed. Reg. 30190, 30240 (May 23, 2008).

30201 F. Supp. 3d 131 (D.D.C. 2016)

3 Id at 142,
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and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii} were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non- al]owable by filing

the matter under protest.

The Board has determined that jurisdiction over the participants involved with the instant EJR
request is governed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the
participants’ documentation shows that the estimated amount in controversy exceeds $50,000, as
required for a group appeal 32 Case numbers 19-0322GC and 19-0324GC contain a single
provider and the Board is electing to treat those appeals as individual appeals. In those cases, the
$10,000 amount in controversy requlrement has been met.*® All of the appeals were timely filed.
The estimated amount in controversy is subject to recalculation by the Medicare contractor for

the actual final amount in cach case.

Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2005, 2006 and 2011-2012 cost reporting periods.
Thus, the appealed cost reporting periods fall squarcly within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(ii1)(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in 4llina 1
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).** Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulatlon and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.” Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board’s Decision Regarding the EJR Request

\ The Board finds that:

1) Ithas jt-lris'diction over the matter for the subject years and that the Providers are entitled
to a hearing before the Board,;

32 See 42 C.F.R. § 405.1837.

33 See 42 C.F.R. § 405.1835(a),

3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), ff"d, 875 F.3d 701 (D. C.
Cir. 2017.

35 See 42 U.S.C. § 139500(f)(1).
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2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iit)(B), there are no findings of fact for resolution by the Board;

- 3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(i)B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)}(1}(B)
and (b){2)(iti)(B) (2011) properly falls within the provisions of 42 U.5.C. § 139500(f)(1) and
hereby grants the Providers’ requests for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clayton J. Nix, Esq.

. Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

6/14/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by; Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Pam VanArsdale, NGS (J-K)
Wilson Leong, FSS
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RE:  Central Maine Medical Center
Provider No.: 20-0024
FYE: 06/30/2010
PREB Case No.:15-3212

Dear Ms. Goron and Mr, VanArsdale,

The Provider Reimbursement Review Board (“Board”) has reviewed the jurisdictional documents in case
number 15-3212, The decision of the Board is set forth below.

Background:

The Provider is appealing the amount of Medicare Reimbursement as determined by its Medicare
Administrative Contractor (“Medicare Contractor”) in an Original Notice of Program Reimbursement
(“NPR’™) dated March 13, 2015. The Provider filed a timely appeal from the NPR on August 13, 2015,
One issue was enumerated in the Model Form A — Individual Appeal Request: “QMB Crossover Bad
Debts.”' The Provider timely requested to add the following issue on October 19, 2015: “Whether the
Medicare Contractor used the correct Supplemental Security Income (“SSI”) percentage in the
Disproportionate Share Hospital (“DSH”) calculation.™

On December 17, 2015 the Provider requested that the QMB Crossover Bad Debt issue be transferred to
group appeal, case number 15-3041G.? One issue remains pending in the appeal: DSH/SSI (Provider
Specific) issue.

The Medicare Contractor filed a jurisdictional challenge and the Provider filed a response.

I See Model Form A at Tab 3.
% See Model Form C.
3 See Model Form D.



Central Maine Medical Center | PRRB Case No.: 15-3212

Board Decision:

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1840 (2016}, a provider has a right to
a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is $10,000
or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the date of receipt
of the final determination.

The Provider’s appeal of the SSI Provider Specific issue is based on the contention that the SSI
percentage published by CMS was incorrectly computed because CMS failed to include all patients
entitled to SSI benefits in the Provider’s DSH calculation. This is duplicative of the SSI Systemic Errors
issue that was directly added to group appeal, case number 15-2453G, HRS 2010 DSH SSI Percentage
Group 1I: * “Whether the secretary properly calculated the Providers DSH/SSI Percentage.” * The
Provider contends that the SSI percentage and the audit adjustment on its cost report are flawed. The
Providers in the group appeal challenge their SSI percentages because of disagreement over how the SSI
percentage is calculated and contend that CMS has not properly computed the SSI percentage because it
failed to include all patients entitled to SSI benefits in the calculation. Pursuant to PRRB Rule 4.6.1, “A
provider may not appeal an issue from a single determination in more than one appeal.” Therefore, the
Board does not have jurisdiction over SSI Provider Specific issue.

In its SSI Provider Specific issue statement, the Provider asserted that it “preserves its right to request
under separate cover that CMS recalculate the SSI percentage based upon the Provider’s cost reporting
period.” Under 42 C.F.R. § 412.106(b)(3), “if a hospital prefers that CMS use its cost reporting data
instead of the Federal Fiscal Year, it must furnish to CMS, through its intermediary, a written request. . .
7 Without a written request, the Medicare Contractor cannot issue a final determination from which the
Provider can be dissatisfied with for purposes of appeal. Additionally, even if the Provider has requested
(and received) a realignment of its SSI percentage, that is not a final determination from which the
Provider can appeal, or with which the Provider can be dissatisfied, as required by 42 C.F.R. §
405.1835(a). Therefore, the Board finds that it does not have jurisdiction over the realignment portion of
the Provider’s SS1 Provider Specific issue statement.

Conclusion:

The Board finds that it does not have jurisdiction over the SS1 Provider Specific issue because it is
duplicative of the SSI Systemic errors issue directly added a group appeal (15-3041G), and there is no
final determination from which to appeal with respect to the realignment portion of the issue.

As no issues remain pending, PRRB case no. 15-3212 is closed and removed from the Board’s docket.

A review of this determination may be available under the provisions of 42 U.S.C. § 139500(f) and 42
CF.R. §§405.1875 and 405.1877.

* See Model Form E — Request To Join an Existing Group Appeal (Jul. 30, 2015), case number 15-2453G.
. % See Model Form C - at Tab 1 (Oct. 19, 2015).
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BOARD MEMBERS PARTICIPATING:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A, Turner, Esq.

6/14/2019

; X Gregory H. Ziegler

Gregory H, Ziegler, CPA, CPC-A
Board Member
Signed by: Gregory H. Ziegler -S

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services

PRRB Case No.: 15-3212



P  JUNT7209

g DEPARTMENT OF HEALTH & HUMAN SERVICES
3]
%’ 4 Provider Reimbursement Review Board
%, : ' 1508 Woodlawn Drive, Suite 100
rrrag Baltimore, MD 21207

410-786-2671

Electronic Mail

Isaac Blumberg

Blumberg Ribner, Inc.

11400 W, Olympic Blvd,
Suite 700

Los Angeles, CA 90064-1582

RE: Expedited Judicial Review Determination
16-2214G Blumberg Ribner Independent Hosps HMO Part C Days Medicare Fraction Group
16-2215G Blumberg Ribner Independent Hosps HMO Part C Days Medicaid Fraction Group

Dear Mr. Blumberg:

The Provider Remmbursement Review Board (“Board”) has reviewed the Providers® April 30,
2019 request for expedited judicial review (EJR) (received May 2, 2019"), for the above-
referenced appeals. The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in 4/lina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir. 2014).2

! The Board sent a Request for Information in these two groups on May 31, 2019, which stayed the 30-day period
for the Board to respond to the EJR requests in these groups. The Board requested that the Providers’ representative
to confirm whether the group appeals for Case Nos. 16-2214G and 16-2215G are challenging only the FFY 2005
Part C Days SSI Policy and, as a result, are only seeking relief with respect to those Part C Days occurring prior to
October 1, 2013. In its response dated June 3, 2019, the Providers’ representative confirmed that the two groups are
only challenging FFY 2005 Part C Days S5I Policy and are only seeking relief with respect to those Part C Days
occurring prior to October [, 2013, There is no dispute with respect to the Part C Days occurring on or after
Qctober 1, 2013, :

* Providers” EJR request.at 1.
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Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.®* The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)({I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .'°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.'!

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

3 See 42 U.S.C. § 1395ww(d)(1)(5); 42 C.F.R. Part 412.
4 Id. .

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5}F)(iXD); 42 C.E.R. § 412.106.

7 See 42 U.S.C. §8 1395ww(d)(5)(F)(i)(1) and ()(5)(F)(v); 42 C.F.R. § 412.106(c)(]).
8 See 42 U.S.C. §8§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.T.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

10 (Emphasis added.)

42 CF.R. § 412.106(b)(2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter X1X [the
Medicaid program), but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's paticnt days for such period.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.!?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”™) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)}(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d}5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)}(5)(F)(vi}], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation {of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

12 (Emphasis added.)
1342 C.FR. § 412.106(b)(4).
14 of Health and Human Services.
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including HMO days in the SSFMedicare percentage [of the DSH
adjustment].!®

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'6 :

With the creation of Medicare Part C in 1997,"7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A, Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004, 18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. .. once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... .once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . "

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at {42 C.F.R.] § 412.106(b)(2)(1} to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”® In response to a comment regarding this change, the Secretary explained that:

55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

¥ Id.

'7 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on Januvary 1, 1999 . . . . This was also known as”
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIIL. '

'8 69 Fed. Reg, 48918, 49099 (Aug. 11, 2004),

1968 Fed. Reg. 27154, 27208 (May 19, 2003) {emphasis added).

20 69 Fed. Reg. at 49099.
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... We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,
entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M-+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy fo include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(1) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.?! :

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)}(2)(1)(B) and (b)(2)(1i}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),?° vacated both the FF'Y 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 1PPS final rule codifying the Part C DSH policy

4 4. {emphasis added).

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2372 Fed, Reg, at 47411.

2% 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating:. “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction becausc they are still entitled to benefits under Medicare
Part A, we arc proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)(2)(ii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 ¥. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 ¥. 3d 1102 (D.C. Cir. 2014).

25746 F. 3d 1102 (D.C. Cir. 2014).
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adopted in FFY 2005 IPPS rule.?® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IP’),*” the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I*® The D.C. Circuit further found in 4llina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2 Once again, the Secretary has not acquiesced to
this decision.

Providers’ Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b}(2)(1)(B) and (b)(2)(iii}(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation. '

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.
Based on the Providers’ representative’s response to the Board’s Request for Information, the
period at issue for these appeals is only through 9/30/2013. For those participants with a fiscal
year ending 12/31/2013, there is no dispute with rvespect to the period from 10/1/2013 through
12/31/2013 whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-

%746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
" also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the

Secretary’s interprefation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of

Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

77863 F.3d 937 (D.C. Cir. 2017).

B Id. at 943,

B Jd. at 943-945.
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disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda’).®° In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.!

On August 21, 2008, new regulations governing the Board were effective.’? Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(11) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).>® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it ' was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.>

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R.

§ 405.1835(a)(1)(i1) were no longer applicable. However, a provider could elect to self-disallow
a specific item deemed non-allowable by filing the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.*

30108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

3! Bethesda ar 1258-59.

3273 Fed, Reg. 30190, 30240 (May 23, 2008).

33201 F. Supp. 3d 131 (D.D.C. 2016)

3 Banner at 142,

¥ See 42 C.F.R. § 405.1889(b)(1) (2008).
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A. Jurisdictional Determination in Case No. 16-2214G: Participant 11 — Vassar Brothers
Med. Ctr., Provider No. 33-0023, FYE 12/31/2013

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority
request “[a]ll of the information and documents found necessary by the Board for issuing a[n
EJR] decision,”*® including documentation relating to jurisdiction. Similarly, the regulations
governing group appeals specify that jurisdiction “may be raised at any time.”’

In Case No. 16-2214G, the Board finds that it does not have jurisdiction over Participant 11
Vassar Brothers Medical Center (“Vassar Brothers™) because Vassar Brothers did not include
any documentation to establish if of when the Board received its “Request to Join an Existing
Group Appeal: Direct Appeal From Final Determination,”® Board Rule 21.3.2 states that if
an appeal (or Model Form E) is filed after August 21, 2008, the Provider must “include a
copy of the proof of delivery (e.g. USPS, FedEx or UPS tracking).” The Provider
Representative did not include any proof of delivery with the Schedule of Providers.

As a result, the Board reviewed its file for Case No. 16-2214G. However, the Board did not
locate the Model Form E for Vassar Brothers in Case No. 16-2214G and does not have any
record of receiving the Model Form E for this direct-add appeal. Without proof of delivery,
as required by the Board rules, the Board is not able to determine whether Vassar Brothers
ever submitted the requisite direct-add appeal forms, and if so, whether the direct-add appeal
request was timely filed pursuant to 42 C.F.R. § 405.1835(a)(3). Accordingly, the Board
finds that it does not have jurisdiction over Vassar Brothers and hereby dismisses Vassar,
Brothers from Case No. 16-2214G and from consideration in the EJR determination.

Notwithstanding, the Board notes that Vassar Brothers filed a separate and valid appeal for
the 2013 Part C Days issue in Case No. 16-2215G which is the Medicaid fraction group
appeal for the Blumberg Ribner 2013 Part C Days issue.

B. Jurisdictional Determination for Remaining Parficipants

With the exception of the provider discussed above, the Board has determined that the

remaining participants’ appeals involved with the instant EJR Request are governed by CMS

Ruling CMS-1727-R. In addition, the remaining participants’ documentation shows that the
~ estimated amount in controversy exceeds $50,000, as required for a group appeal® and that

3 42 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).

3142 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 ar any time,
including, bul not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”

¥ (Emphasis added).

3 See 42 C.F.R. § 405.1837.
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the appeals were timely filed. The estimated amount in controversy is subject to
recalculation by the Medicare contractor for the actual final amount in each case.
Accordingly, the Board finds that it has jurisdiction for the referenced appeals and the
underlying remaining participants.

Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2013 cost reporting period and only through
9/30/2013.4° Thus, the appealed cost reporting periods fall squarely within the time frame
applicable to the Secretary’s Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b}(2)(ii1)(B) as
part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Circuit in Allina I vacated this regulation. However, the Secretary has not formally acquiesced
to that vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).*! Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.*? Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It does not have jurisdiction over Vassar Brothers Medical Center (Provider No. 33-0023)
as a participant in Case No. 16-2214G;

2) It has jurisdiction over the matter for the subject years for the remaining Providers® and
that the Providers are entitled to a hearing before the Board;

3) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)}(B) and
(b)(2)(1i1)(B), there are no findings of fact for resolution by the Board;

4} It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

“0 There are a number of providers in Case Nos. 16-2214G and 16-2215G which have a fiscal year ending
12/31/2013 and, on the Schedule of Providers, the Board has identified these providers with a note confirming that
these providers only appealed that portion of their fiscal year prior to October 1, 2013 (i.e., 1/1/ 2013 through

9/30/2013).
A See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.N.C. 2016), aff'd, 875 F.3d 701 (D.C.

" Cir. 2017).

2 See 42 U.S.C. § 139500()(1).
M See supra note 39,
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5) Itis without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(I}B) and (b)(2)(iii}(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1}(B)
and (b)(2)(ii))(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ requests for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since there are no other issues under dispute in these cases, the cases are hereby
closed.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.
FOR THE BOARD:

6/17/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Sighed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Pam VanArsdale (Electronic Mail w/ Schedules of Providers)
Wilson Leong, FSS(Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
410-786-2671

Electronic Mail

Isaac Blumberg

Blumberg Ribner, Inc.

315 South Beverly Drive
Suite 505

Beverly Hills, CA 90212-1925

RE: Expedited Judicial Review Determination

19-1133GC  SSM Health 2013 Medicare HMO Part C Days — Medicaid Fraction Group
19-1166GC  SSM Health 2013 Medicare HMO Part C Days — Medicare Fraction Group

Dear Mr. Blumberg:

The Provider Rejimbursement Review Board (Board) has reviewed the Providers’ May 16, 2019
request for expedited judicial review (EJR) (received May 17, 2019), for the above-referenced
appeals.? The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days (“Part C. Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment™) Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of

' The Providers’ representative, Blumberg Ribner, Inc., submitted another request for EJR in Case No. 19-1133GC
that the Board received on May 14, 2019. This EJR determination will dispose of both EJR requests for Case No.
19-1133GC. The EJR request for the two above-referenced appeals also included Case Nos. 19-1254GC and
19-1260GC; however, the Board denied the EJR request for Case Nos. 19-1254GC and 19-1260GC on June 4, 2019,
2 The Board sent a Request for Information in Case Nos. 19-1133GC and 19-1166GC on June 4, 2019, which stayed
the 30-day period for the Board to respond to the EJR requests in these groups. The Board requested that the
Providers’ representative confirm whether the group appeals for Case Nos. 19-1133GC and 19-1166GC are
challenging only the FFY 2005 Part C Days 88! Policy and, as a result, are only seeking relief with respect to those
Part C Days occurring prior to October 1, 2013. In its response that the Roard received on June 7, 2019, the
Providers’ representative confirmed that the two groups are only challenging FFY 2005 Part C Days SSI Policy and
are only secking relief with respect to those Part C Days oceurring prior to October 1, 2013, There is no dispute
with respect to the Part C Days occurring on or after October 1, 2013

Provider Reimbursement Review Board
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Appeals for the District of Columbia in Allina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir. 2014).2

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).* Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSI adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).® As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.'® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter . . . !

¥ Providers’ EJR request at 1.

1 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

SH.

6 See 42 U.S.C. § 1395ww(d)(5).

7 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

8 See 42 U.S.C. §§ 1395ww(d)(S)F)H)(D) and (d)(5)(F)(v); 42 C.F.R. § 412.106(c)()).
9 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

W See 42 U.S.C. § 1395ww(d)(5)}F)(vi).

H (Emphasis added.)
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The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS?), and the Medicare contractors use CMS” calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were nof entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period."

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period. 14 : -

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive médical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . ..”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'” stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated

1242 CF.R. § 412.106(b}(2)-(3).
" (Emphasis added.)

1442 C.E.R. § 412.106(b)(4).

15 of Health and Human Services.
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with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].!®

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.!7 '

With the creation of Medicare Part C in 1997,'® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A, Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. *

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A
.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for

- the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. *°

15 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

17 1d.

18 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S8.C. 1395mm] shall be considered
to be enrolled with that organization on Yanuary 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was alsc known as
Medicuare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108~
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIIL. '

1969 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

20 68 Fed, Reg. 27154, 27208 (May 19, 2003) (emphasis added).
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The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.FR.]§412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”! In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these

' days should be included in the Medicare fraction of the DSH
calculation, Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary is
also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our regulations
at § 412.106(b)(2)(i) to include the days associated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.?

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 TPPS final rule was issued.” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections™ are reflected at 42 C.F.R.

§§ 412.106(b)(2)(I)(B) and (b)(2)(iti)}(B).?* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b}(2)(iii}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?* ,

21 69 Fed. Reg, at 49099.

22 1] (emphasis added).

2372 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

72 Fed. Reg. at 47411.

25 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA heneliciaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)(2)(iii}(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 ¥, 3d 1102 (D.C. Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I),*® vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?” However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT"),*® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I.** The D.C. Circuit further found in 4llina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.3° Once again, the Secretary has not acquiesced to
this decision.

Providers’ Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation. '

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
ptocedural validity of a regulation or CMS Ruling.

26746 F. 3d 1102 (D.C. Cir. 2014).

27746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 73, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth™ of the 2003 NPRM.”).

2% 863 F.3d 937 (D.C. Cir. 2017).

2 Id. at 943,

3 Id. at 943.945.
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Jurisdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.
Based on the Providers’ representative’s response to the Board’s Request for Information, the
period at issue for these appeals is only through 9/30/2013. For those participants with a fiscal
year ending 12/31/2013, there is no dispute with respect to the period from 10/1/2013 through
12/31/2013, whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).?' In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.*

On August 21, 2008, new regulations governing the Board were effective.”> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(i1) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under -
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner™).3* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began

31 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.). -

3 Bethesda, 108 8. Ct. at 1258-59,

¥ 73 Fed, Reg, 30190, 30240 (May 23, 2008).

3201 F. Supp. 3d 131 (D.D.C. 2016)

B Id. at 142,
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‘before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disailow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jurisdiction over the participants involved with the instant EJR
request is governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group
appeal’® and the appeals were timely filed. The estimated amount in controversy is subject to
recalculation by the Medicare contractor for the actual final amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period and only through
9/30/2013.37 Thus, the appealed cost reporting periods fall squarely within the time frame .
applicable to the Secretary’s Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(i}(B) and (b)}(2)(iii}(B) as
part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board recognizes that, for-the time period at issue in these requests, the D.C.
Circuit in Allina I vacated this regulation. However, the Secretary has not formally acquiesced
to that vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.>® Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.*’

¥ See 42 C.F.R. § 405.1837.

37 All of the Providers in Case Nes. 19-1133GC and 19-1166GC have a fiscal year ending 12/31/2013, and on the
Schedule of Providers the Board has included a note confirming that these Providers only appealed that portion of
their fiscal year prior to October 1, 2013 (i.e., 1/1/2013 through 9/30/2013),

38 See generally Grant Med, Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 {D.C.
Cir. 2017).

™ See 42 11.5.C. § 139500(f)(1).

4® Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request in these appeals. In its filing, WPS
argues that the Board should deny the EJR request because the Board has the authority to decide the issue under
appeal since it is not bound by the Secretary’s regulation that the federal district court vacated in Allina. The
Board’s explanation of its authority regarding this issue addresses the arguments set out in WPS’ challenge.



EJR Determination for Case Nos. 19-1133GC, 19-1166GC
Blumberg Ribner/SSM Health 2013 Medicare HMO Part C Days Groups
Page 9

Board’s Decision Regarding the EJR Request
The Board finds that:

1) It has jurisdiction over the matter for the subject years® and that the Providers are
entitled to a hearing before the Board,;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)}(B), there are no findings of fact for resolution by the Board; '

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and ‘

4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(i)(B) and (b)(2)(iii}(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are vahd.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b}2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ requests for EJR for the issue and the subject year. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
FOR THE BOARD:

6/18/2019

I
‘ X Clayton J. Nix

Clayton 1 Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Byron Lamprecht, WPS
Wilson Leong, FSS

4 See supra note 37.
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é‘? _ DEPARTMENT OF HEALTH & HUMAN SERVICES
. ‘ Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Utena Baltimore, MD 21207
A 410-786-2671

Electronic Mail

Isaac Blumberg

Blumberg Ribner, Inc.

11400 W. Olympic Blvd., Ste. 700
Los Angeles, CA 90064-1582

RE: Expedited Judicial Review Determination
18-0025GC Catholic H. Servs. of Long Island 2011 Medicare HMO Part C Days - Medicaid Fract. CIRP
18-0072GC Catholic H. Servs. of Long Island 2011 Medicare HMO Part C - Medicare Fract. CIRP Grp
19-0635GC Catholic Health LI CY 2010 Medicare Fraction HMO Part C Days CIRP Group
19-0637GC Catholic Health LI CY 2010 Medicaid Fraction Medicare HMO Part C Days CIRP Group
19-0793GC Catholic Health LI CY 2012 Medicare HMO Part C Days - Medicaid Fract. CIRP Group
19-0804GC Catholic Health LI CY 2012 Medicare HMO Part C Days - Medicare Fract. CIRP Group

Dear Mr. Blumberg:
The Provider Reimbursement Review Board (“Board™) has reviewed the Providers’ May 24,
2019 request for expedited judicial review (“EJR”) (received May 28, 2019), for the above-

referenced appeals. The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir.’2014).!

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

! Providers’ EJR request at 1.
2 See 42 1U.8.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
31d.
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The PPS statute cont_ains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospltals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).® As a proxy for utilization by low-income patients, the DPP determines a hospital's

~ qualification as a DSH, and it also determines the amount of the DSH payment to a quallfylng

hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.'®

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(ID), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

4 See 42 US.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(D); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(S)F))() and (d)(S)F)V); 42 C.F.R. § 412.106(c)().
7 See 42 U.S.C. §5 1395ww(d)(5)F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

¥ See 42 U.S.C. § 1395ww(d}(5)(F)(vi).

? (Emphasis added.)

1042 C.F.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period."
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F){(v1) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
I, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.1*

" (Emphasis added.)

1242 C.F.R. § 412.106(b)(4).

13 of Health and Human Services.

1455 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
LN/
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With the creation of Medicare Part C in 1997, Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. V7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . '3

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”"® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary is

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c} “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999. . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacled on December 8, 2003, replaced the Mcdicarc+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

1769 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

'8 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

19 69 Fed. Reg, at 49099,
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also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our regulations
at § 412.106(b)(2)(1) to include the days associated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.”®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?' In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)()B) and (b)(2)(iii}(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iit}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I"),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina I),%® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in 4llina I*" The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

2 14, (emphasis added).

2172 Fed. Reg. 17130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411,

2 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(i)(B) and

§ 412.106(b)(2)(iii)}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

%746 F, 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 {affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

26 863 F.3d 937 (D.C. Cir. 2017).

2 Id, at 943.
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Medicare fractions published for FY 2012.2% Once again, the Secretary has not acquiesced to
this decision.

Providers’ Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.
Jurisdictional Determination
The participants in this EJR request have filed an appeals involving fiscal year 2010-2012.

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
‘Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda’).*® In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regnlation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.>?

B Id. at 943-945,

29108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

30 Bethesda, 108 S, Ct. at 1258-59,
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On August 21, 2008, new regulations governing the Board were effective.’’ Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest, This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlicr payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

A. Jurisdictional Determination in Case Nos. 19-0635GC and 19-0637GC for Participant 2
St. Charles Hospital (Provider No. 33-0246, FYE 12/31/2010)

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an BEJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority
request “[a]ll of the information and documents found necessary by the Board for issuing a[n
EJR] decision,” including documentation relating to jurisdiction. Similarly, the regulations
governing group appeals specify that jurisdiction “may be raised at any time.”*

For Case Nos. 19-0635GC and 19-0637GC, the Board notes that on February 10, 2015, it had
previously dismissed the entire individual appeal request of the Participant 2 St. Charles
Hospital (Provider No. 33-0246, FYE 12/31/2010) because St. Charles Hospital had failed to

3173 Fed. Reg. 30190, 30240 (May 23, 2008).

32201 F. Supp. 3d 131 (D.D.C. 2016)

3} Banner at 142, '

3 42 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).

3542 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 105.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”
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include the required documentation with its individual appeal request. Subsequent to that
dismissal, on November 12, 2018, the group representative filed its request to establish Case
Nos. 19-0635GC and 19-0637GC and also filed a request to transfer the issue of Part C Days
from St. Charles Hospital’s individual appeal to those new group appeals. Accordingly, the
Board finds that this transfer was not valid or proper because, at the time of that transfer,
Participant 2 St. Charles Hospital did not have a valid open appeal from which to transfer the
Part C issue. In other words, without a valid appeal the Board can have no jurisdiction of
Participant 2 St, Charles Hospital. Accordingly, the Board hereby dismisses St. Charles from
Case Nos. 19-0635GC and 19-0637GC and from consideration in this EJR request.

B. Jurisdictional Determination for Remaining Participanis

With the exception of the group issues and providers discussed above, the Board has
determined that the remaining participants’ appeals involved with the instant EJR Request
are governed by CMS Ruling CMS-1727-R. In addition, the remaining participants’
documentation shows that the estimated amount in controversy exceeds $50,000, as required
for a group appeal®® and that the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount
in each case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals
and the underlying remaining participants.

Board’s Analysis Regarding the Appealed Iséue

The appeals in these EJR requests involve the 2010-2012 cost reporting period. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(1i1)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Alling I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).*” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.”® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

36 See 42 C.F.R. § 405. 1837

3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff’d, 875 F.3d 701 (D.C.
Cir. 2017).

3 See 42 U.S.C. § 139500(5)(1).
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Board’s Decision Regarding the EJR Request

The Board finds that:

1) It does not have jurisdiction over St. Charles Hospital’s Part C and hereby dismisses St.
Charles as a participant from Case Nos. 19-0635GC and 19-0637GC;

2) It has jurisdiction over the matter for the subject years for the remaining Providers and
that the Providers are entitled to a hearing before the Board;

3) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(111)(B), there are no findings of fact for resolution by the Board;

4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

5) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b}(2)(111)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(ii1)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ requests for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
FOR THE BOARD:
6/18/2019

X Clayton J. Nix !

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Pam VanArsdale
Wilson Leong, FSS
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Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: EJR Determination ‘
15-1639GC QRS Cardiovasc. Care Grp 2010 SSI Fract. Medicare Managed Care Pt. C Days Grp
15-1640GC QRS Cardiovasc. Care Grp 2010 Medicaid Fract. Medicare Managed Care Pt. C Days Grp
15-1645GC QRS Cardiovasc. Care Grp 2011 SSI Fract. Medicare Managed Care Pt. C Days CIRP Grp
15-1647GC QRS Cardiovasc. Care Grp 2011 Medicaid Fract. Medicare Managed Care Pt. C Days Grp
16-1534GC QRS WVHS 2010 Medicaid Fraction Medicare Managed Care Part C Days Group
16-1535GC QRS WVHS 2010 SSI Fraction Medicare Managed Care Part C Days Group
16-1347GC QRS Cardiovasc. Care Group 2012 Medicaid Fraction Medicare Managed Care Grp
16-1346GC QRS Cardiovascular Care Group 2012 SSI Fraction Medicare Managed Care Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 23,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[Wihether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid
Fraction.'

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

"Providers’ EIR request at 1.
2 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,
31d.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.? These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).¢ As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
numiber of the hospital's patient days for such period."’

4 See 42 11.8.C. § 13925ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(S)(F)()I); 42 C.F.R. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(3)(F)(D)(1) and (d)(S)(F)(v); 42 C.F.R. § 412.106{c)(1).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 CER. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

? (Emphasis added.)

1042 C.E.R. § 412.106(b)(2)-(3).

" (Emphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.'

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F){vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].’*

At that time Medicare Part A paid for HMO services and patients continued to be ehgible for
Part A."°

With the creation of Medicare Part C in 1997,'® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

1242 C.F.R. § 412.106(b)(4).

13 of Health and Human Services.

4 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

B 1d. '

16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.5.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in

N
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part'C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004, V7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. ..once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+ C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. .'*

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”? In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(1) to include the days associated

Medicare] on December 31 1998, with an eligible organization under . . , [42 U.5.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . " This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8§, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XV1II.

1769 Fed. Reg. 43918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003} (emphasis added). -

19 69 Fed. Reg. at 49099,
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
. fraction of the DSH calculatton. :

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(1} was inclnded in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted n the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(I}B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(i))(B) and (b)(2)(111)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I'"),%* vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT” },26 the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1" The D.C. Circuit further found in 4llina I that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2 Once again, the Secretary has not acquiesced to
this decision. -

® Jd. (emphasis added).
2172 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411.
3 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(i)(B) and

§ 412.106(b)(2)(11i)(B).™); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

2 746 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 (affirming portion of thc district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs v, Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Cowrt concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM ™.

26863 F.3d 937 (D.C. Cir. 2017).

2 I1d. at 943.

28 Jd. at 943-945.
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Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i}B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”” Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it

lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

* Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge cither to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2010-2012.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SST/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).’® In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.’’

¥ Providers’ EJR Request al |.
30108 8. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
3 Bethesda, 108 S. Ct. at 1258-59,
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On August 21, 2008, new regulations governing the Board were effective.’? Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).¥ In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.3 The Board notes that ail participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.”® The
Providers which appealed revised NPRs have adjustments to Part C days as required by 42
C.F.R. § 405.1889. Case numbers 15-1639GC and 15-1640GC contain a single Provider and the
Board is electing to treat these cases as individual appeals. The $10,000 amount in controversy
for an individual appeal has been met in these cases.>’ The appeals were timely filed. Based on
the above, the Board finds that it has jurisdiction for the above-captioned appeals and the
underlying Providers. The estimated amount in controversy is subject to recalculation by the
Medicare contractor for the actual final amount in each case.

3273 Fed, Reg. 30190, 30240 (May 23, 2008).
33201 F. Supp. 3d 131 (D.D.C. 2016).

M Id. at 142.

35 See 42 C.F.R. § 405.1889(b)(1) (2003).

3% See 42 C.F.R. § 405.1837.

37 See 42 C.F.R. § 405.1835(a){2).
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2010-2012 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)(1}(B) and (b)(2)(iii}(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).>® Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.*°

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§8 412.106(b)(2)(1)B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1}(B)
and (b)(2)(iii)}(B)} (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject years. The

38 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017).

3 See 42 1.8.C. § 139500(f)(1).

4 One of the Medicare contractors, Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request in
a number of cases identified in the EJR request. In its filing, WPS argues that the Board should deny the EJR request
because the Board has the authority to decide the issue under appeal since it is not bound by the Secretary’s
regulation that the federal district court vacated in Aflina I. The Board’s explanation of its authority regarding this

issue addresses the arguments set out in WPS® challenge.
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Providers have 60 days from the receipt of this decision to institute the éppropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the cases. :

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Gregory H. Ziegler, CPA, CPC-A
FOR THE BOARD:

6/18/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Justin Lattimore, Novitas (Electronic Mail w/Schedules of Providers)
Laurie Polson, Palmetto GBA c/o National Government Services, Inc. (Electronic Mail
w/Schedules of Providers)
Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Wilson Leong, ESS (Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

.‘ Provider Reimbursement Review Board
‘ 1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
410-786-2671

Electronic Delivery

Maureen O’Brien Griffin, Esq.

Hall, Render, Killian, Heath & Lyman
500 North Meridian St., Ste. 400
Indianapolis, IN 46204

RE: EJR Determination
13-1659GC Ascension Heath 2007 DSH Medicare/Medicaid Advantage Days Grp.
13-2504GC Community H. Network 2009 Medicare Fraction Medicare Advantage Days Grp.
13-2615GC Ascension Health 2009 DSH Medicare/Medicaid Fraction Part C Days Group
13-3062GC Ascension Health 2010 DSH Medicare/Medicaid Fraction Part C Days Group
16-2508GC Northshore Univ. Health Sys. 2013 DSH Medicare/Medicaid Fraction Part C Days
17-0242GC Truman Medical Centers 2014 DSH Medicare/Medicaid Part C Days Group

Dear Ms, Griffin:
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 17,

2019 request for expedited judicial review (“EJR”) (received May 20, 2019) for the appeals
referenced above. 'The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals 1s:

The improper inclusion by the [Medicare Contractor| and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.?

' The Board sent a Request for Information in 17-0242GC on June 13, 2019, which stayed the 30-day period for the
Board to respond to the EJR. The Board requested that the Providers’ representative to confirm whether the two
providers in Casc No. 17-0242GC with fiscal years ending 6/30/2014 are challenging only the FFY 2005 Part €
Days SSI Policy and, as a result, are only seeking relief with respect to those Part C Days occurring prior to October
1, 2013. In its response dated June 14, 2019, the Providers’ representative confirmed that the two providers in
17-0242GC are enly challenging FFY 2005 Part C Days SSI Policy and are only seeking relief with respect to those
Part C Days occurring prior to October 1,2013. There is no' dispute with respect to the Part C Days occurring on or
after October 1, 2013.

2 Providers’ EJR Request at 1.
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Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subJect to certain payment adjustments.*

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hosp1tals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).7 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital ® The DPP is defined as the sum of two fractions expressed as percentages.’ Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)}F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVT of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . 10

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment."’

3 See 42 U.S.C. § 1395ww(d)(D-(5); 42 C.F.R, Part 412,

4 id.

5 See 42 U.S.C. § 1395ww{d)(5).

6 See 42 U.S.C. § 1395ww(d)(S)F)(E)(D); 42 CF.R. § 412.106.

7 See 47 U.8.C. §§ 1395ww(d(S)F)E)T) and (d)(5)(F)v); 42 C.F.R. § 412.106(c)(1).
8 See 42 U.S.C. §§ 1395ww(d)(3)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

10 (Emphasis added.) .

147 CF.R. § 412.106(b)(2)-(3).
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The statute, 42 U.S.C. § 1395ww(d)(5)}F)(vi)(ID), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX {the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total.
number of the hospital's patient days for such period.'

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period. 13

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'* stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A, we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare paticnts. Therefore, since that time we have been

2 (Emphasis added.)
1342 C.F.R. § 412.106(b)(4).
14 of Health and Human Services.



EJR Determination for Case Nos. 13-1659GC, et al. '
Hall Render Ascension/Cmty. Health/Northshore Univ./ Medicare Part C Days Grps.

Page 4 _ ‘

including HMO days in the SSI/Medicare percentage [of the DSH
adjustment]. !>

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'6

With the creation of Medicare Part C in 1997,!7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004, '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer-administered under Part A

.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . .*°

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

~calculation.”” In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

13 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

16 1d

17 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (¢) “Enrollment Transition Rule.- An individual who is enrolled [im
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.8.C. 1395mm] shall be considered
1o be enrolled with that organization on January 1, 1999, under part C of Title XVHI . . . if that organization as a
conlract under thal part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

'8 60 Fed. Reg. 48018, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

20 69 Fed. Reg. at 49099.
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entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b}(2)(1) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the

~ Secretary noted that no regulatory change had in fact occurred, and announced that she had made

“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)}(2)(iii)(B).?* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”™). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(i11)(B) “to clarify” the Part C -
DSH policy by replacing the word “or” with “including.”?*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Ailina D,* vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?® However, the Secretary has not acquiesced to that decision.

2! Id. {(emphasis added).

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

272 Fed. Reg. at 4741 1.

2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction hecause they are still entitled to henefits wnder Medicare
Part A, we are proposing to replace the word ‘or’ with the word “including’ in § 412, 106{b}(2)}{(i}(B) and

§ 412.106(b)2)(i1i)}(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp, 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014},

2746 F. 3d 1102 (D.C. Cir. 2014).
%746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Alling Health Servs. v. Sebelius, 904 F. Bupp. 2d 75, 89 (D.D.C. 2012) (*The Court conciudes that the



EJR Determination for Case Nos. 13-1659GC, et al.
Hall Render Ascension/Cmty. Health/Northshore Univ./ Medicare Part C Days Grps.

Page 6

More recently, in Allina Health Services v. Price (“Allina I’),*" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I.2® The D.C. Circuit further found in Alling II that the,
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.?° Once again, the Secretary has not acquiesced to
this decision.

| Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Alfina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i1)(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to

‘conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Junisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years ending in 2007, 2009, 2010, 2013 and 2014. The fiscal years ending in
2014 have an FYE of 6/30/2014 but the period at issue for these appeals is only through
9/30/2013. Specifically, for those participants with a fiscal year ending 6/30/2014, there is no
dispute with respect to the period from 10/1/2013 through 6/30/2013 whether in this EJR
determination or in the group appeals generally.

Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM. )

77863 F.3d 937 (D.C. Cir. 2017).

2 Id. at 943,

B Id. at 943-945.

30 Providers’ EJR Request at 1.
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For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).’! In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.*?

On August 21, 2008, new regulations governing the Board were effective.”> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1}(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.?

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment pohicy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare

1108 8. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an ifem, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self- '
disallowed the item.).

3 Bethesda, 108 S. Ct. at 1258-59.

3 73 Fed. Reg. 30190, 30240 (May 23, 2008).

3201 F, Supp. 3d 131 (D.D.C. 2016).

WId at 142.
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contractor specifically revised within the revised NPR.*® The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

A. Jurisdictional Determination On Certain Specific Individual Participants

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any review
of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority request “{a]ll
of the information and documents found necessary by the Board for issuing a[n EJR] decision,”’
including documentation relating to jurisdiction. Similarly, the regulations governing group
appeals specify that jurisdiction “may be raised at any time. 38

1. Case No. 13-2615GC: #11.b St. Vincent Anderson (Provider No. 15-0088, FYE
6/30/2009) and 25.b Brackenridge Hospital (Provider No. 45-0124, FYE

6/30/2009).

In Case No. 13-2615GC, participants 11.b and 25.b St. Vincent Anderson and
Brackenridge Hospital appealed revised NPRs that did not document an adjustment to
Part C issue as required for Board jurisdiction. Both adjustments revised Medicaid
Eligible days. Specifically, St. Vincent Anderson’s adjustment decreased eligible days
and Brackenridge’ adjustment increased eligible days.

The regulation, 42 C.F.R. § 405.1885 provides in relevant part:

(a) General. (1) A Secretary determination, a contractor determination, or
a decision by a reviewing entity (as described in § 405.1801(a)) may be
reopened, with respect to specific findings on matters at issue in a
determination or decision, by CMS (with respect to Secretary
determinations), by the contractor (with respect to contractor
determinations), or by the reviewing entity that made the decision (as
described in paragraph (c) of this section).

42 C.F.R. § 405.1889 explains the effect of a cost report reopening:

a) If arevision is made in a Secretary or contractor determination or a
decision by a reviewing entity after the determination or decision is
reopened as provided in § 405.1885 of this subpart, the revision must be

3 See 42 C.F.R. § 405.1889(b)(1) (2003).
3742 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subscction (f) which included a decision on both

jurisdiction and the EJR request}).

38 42 C.E.R. 405.1837(e)(2) states: “The Board may make;unsdrcnonalfndmgs under § 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may

proceed to make jurisdictional findings.”
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considered a separate and distinct determination or decision to which the
provisions of . .. § 405.1835 . . . and § 405.1885 of this subpart are
applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or deciston are within the scope of any appeal of the revised
determination or decision,

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal of the
revised determination or decision.

These two providers failed to document that the adjustment to Medicaid eligible days
revised/removed Part C days. Since the revised NPR at issue did not adjust the Part C
days issue as required by 42 C.F.R. § 405.1889, the Board finds that is lacks jurisdiction
over the revised NPRs of participants 11.b and 25.b. Accordingly, the Board dismisses
participant 11.b and 25.b from Case No. 13-2615GC and from consideration in the EJR
determination.?

2. Case No. 13-3062GC: #11.b. St. Mary’s of Michigan (Provider No. 23-0077,
FYE 6/30/10)

Similarly, in Case No. 13-3062GC, participant 11.b. St. Mary’s of Michigan, appealed its
revised NPR issued on November 27, 2013. Audit Adjustment No. 5 is the subject of this
appeal and it increased the number of Medicaid days. However, there is nothing in the
record to indicate the Part C days were adjusted in the Provider’s revised NPR as
required by 42 C.F.R. § 405.1889 for Board jurisdiction. Consequently, the Board finds
that it lacks jurisdiction over participant 11.b. St. Mary’s of Michigan and dismisses the
partictpant from Case No. 13-3062GC and from consideration in this EJR determination.

B. Jurisdiction and EJR for the Remaining Providers

The Board has determined that the remaining participants involved with the instant EJR
request are governed by the decision in Bethesda and CMS Ruling CMS-1727-R. The
appeal of the remaining revised NPRs contained an adjustment to Part C Days as required
for Board jurisdiction. In addition, the remaining participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal *®
The appeals were timely filed. Based on the above, the Board finds that it has jurisdiction
for the above-captioned appeals and the underlying remaining participants. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case.

1 ¥ See42 CF.R. § 405.1842(a).
40 Soc 42 C.F.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve cost reporting periods ending in 2007, 2009, 2010,
2013 and 2014 but only seck relief with respect to those Part C Days occurring prior to October
1,2013.*" Thus, the appealed cost reporting periods fall squarely within the time frame

- applicable to the Secretary’s Part C DSH policy being challenged which was adopted in the FFY

2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)}(2)(1}(B) and (b)(2)(iii}(B) as
part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Circuit in Allina I vacated this regulation. However, the Secretary has not formally acquiesced
to that vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).*> Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.*® Based on the above, the Board must conclude that it is otherwise bound by

the regulation for purposes of this EJR request. *

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years® and that the remaining
participants in these group appeals are entitled to a hearing before the Board,

2) Based upon the remaining participants’ assertions regarding 42 C.F.R.
§8 412.106(b)(2)(1}B) and (b)(2)(iii)(B), there are no findings of fact for resolution by
the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§8 412.106(b)(2)(1)(B) and (b)(2)(i11)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FI'Y 2005 IPPS final rule are valid.

41 The two providers in Case No. 17-0242GC which have a fiscal year ending 6/30/2014 and, on the Schedule of
Providers for that case, the Board has identified these providers with a note confirming that these providers only
appealed that portion of their fiscal year prior to October 1, 2013 (i.e., 7/1/ 2013 through 9/30/2013).

42 See generally Grant Med. Cir. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017).

B See 42 11.S.C. § 139500(1)1).

* One of the Medicare contraclors, Wisconsin Physicians Service (“WPS™), filed an objection to the EJR request in
several of the cases identified in the EJR request. In its filing, WI'S argues that the Board should deny the EIR
request because the Board has the authority to decide the issue under appeal since it is not bound by the Secretary’s
regulation that the federal district court vacated in Allina I. The Board’s explanation of its authority regarding this
issue addresses the arguments set out in WPS’ challenge.

43 Bee supra note 41.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(i)(B)
and (b)(2)(iii}(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases. ‘

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

6/18/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Byron Lamprecht, WPS (J-8)
Justin Lattimore, Novitas (J-H)
Danene Hartley, NGS (J-6)
Wilson Leong, I'SS
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4000 Meridian Boulevard 707 Grant Street
Franklin, TN 37067 Pittsburgh, PA 15219

RE:  Alliance Health Blackwell
Provider No.: 37-0030
FYE: 03/31/2014
PRRRB Case No.:17-0412

Dear Mr. Summar and Mr. Lattimore,

The Provider Reimbursement Review Board (“Board”) has reviewed the jurisdictional documents in case
number 17-0412. The decision of the Board is set forth below.

Background:

The Provider has appealed a Notice of Program Reimbursement (“NPR”) for FYE 03/31/2014. The
Provider appealed 11 issues. The Provider submitted its Preliminary Position Paper and indicated that all
issues except for 2 issues, namely the SSI Provider Specific and Medicaid Eligible Days, were being
transferred to various group appeals, including the SSI Systemic errors issue to Case No. 17-0578GC
(ORS HMA 2014 DSH SSI Percentage CIRP Group). The Medicare Contractor submitted a jurisdictional
challenge on April 19, 2018 and the Board received the Provider’s response to the challenge on May 22,
2018,

Medicare Contractor Contentions:

The Medicare Contractor has challenged jurisdiction over 5 issues: SSI Provider Specific, Medicaid
Managed Care Part C Days, Dual Eligible Days, Uncompensated Care (“UCC”) Distribution Pool and
Two Midnight Rule.

S§SI Provider Specific

The Medicare Contractor contends that the Board does not have jurisdiction over the SSI Provider
Specific issue because it is duplicative of the SST Systemic Errors issue and claims that the Provider’s
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appeal is premature as it has not formally requested to have its SSI percentage realigned. The Medicare
Contractor asserts that the Provider has not exhausted all available remedies prior to requesting a PRRB
appeal to resolve this issue.

Medicaid Managed Care Part C Days and Dual Eligible Days

The Medicare Contractor argues that the Medicare Managed Care Part C Days issue and the Dual Eligible
Days issue should be dismissed because they are duplicative of the SSI Fraction/Medicare Managed Care
Part C Days issue, the SSU/Fraction Dual Eligible Days issue and the Medicaid Fraction Dual Eligible
Days issue. The Medicare Contractor contends that the Provider properly bifurcated the disputed issue
between the SSI Fraction/Medicare Managed Care Part C Days issue and the Medicaid Fraction/Medicare
Managed Care Part C Days issue and, therefore, the Medicare Managed Care Part C Days issue should be
dismissed as duplicative.

Similarly, the Medicare Contractor argues that the Provider properly bifurcated the disputed issue
between the SSI Fraction/Dual Eligible Days issue and the Medicaid Fraction/Dual Eligible Days and
therefore the Dual Eligible Days issue should be dismissed. '

Uncompensated Care

The Medicare Contractor also challenged jurisdiction over the uncompensated care issue. As that issue
had already been transferred to a group appeal on June 16, 2017, the Board will not address the challenge
in this individual appeal.

Two Midnight Rule

Additionally, the Medicare Contractor challenged jurisdiction over the Two Midnight Rule. As that issue
had already been transferred to a group appeal on June 16, 2017, the Board will not address that challenge
in this individual appeal.

Provider Contentions:
SSI Provider Specific

The Provider contends that the Medicare Contractor is incorrect when arguing that the DSH/SSI
realignment issue is not an appealable issue. The Provider states that it 1s addressing not only a
realignment of the SSI percentage but also various errors of omission and commission that do not fit into
the “systemic errors” category. The Provider argues, however, that this is an appealable item because the
Medicare Contractor specifically adjusted its SSI percentage and the Provider is dissatisfied with the
amount of DSH payments that it received for fiscal year énd (“FYE”) as a result of its understated SSI
percentage.
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Further, the Provider contends that in Northeast Hospital Corporation v. Sebelius,' the Centers for
Medicare and Medicaid Services (“CMS”) abandoned the CMS Administrator’s December 1, 2008
decision. The abandoned decision was that the SSI ratio cannot be revised based upon updated data after
it has been calculated by CMS. Therefore, the Provider reasons that it can submit data to prove its SSI
percentage was understated.

Duplicate SSI Issues

The Provider contends that the each of the appealed SSI issues are separate and distinct issues and
representative of different components of the S5 issue, which were adjusted during the audit.

Medicare Part C and Dual Eligible Days Duplicate Issues

The Provider agrees that there are duplicate issues and requests that Medicaid Fraction/Medicare
Managed Care Part C Days issue be consolidated with Medicare Managed Care Part C Days issue and
Medicaid Fraction/Dual Eligible Days issue be consolidated with Dual Eligible Days issue.

Board Decision:

Pursuant to 42 U.8.C. § 139500(a) and 42 C.F.R. §§ 405.1835 —405.1840 (2016), a provider has a right
to a hearing before the Board with respect to specific items claimed on a timely filed cost report if: (i) it is
dissatisfied with the final determination of the Medicare contractor; (ii) the amount in controversy is
$10,000 or more (or $50,000 for a group); and (iii) the request for a hearing is filed within 180 days of the
date of receipt of the final determination.

SSI Provider Specific

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue. Within the SSI
Provider Specific issue are two distinct and separate aspects for consideration: 1) the Provider disagreeing
with how the Medicare Contractor computed the SSI percentage that was used to determine the DSH
percentage, and 2) the Provider preserving its right to request realignment of the SSI percentage from the ‘
federal fiscal year to its cost reporting period. '

The first aspect of the SSI Provider Specific issue---the Provider disagrees with how the Medicare
Contractor computed the SSI percentage that was used to determine the DSH percentage—1s duplicative
of the Systemic Errors issue that the Provider transferred to case no. 17-0578GC and is therefore,
dismissed by the Board. The DSH Payment/SSI Percentage (Provider Specific} issue concerns, “Whether
the Medicare Administrative Contractor used the correct Supplemental Security Income percentage in the
Disproportionate Share Hospital Calculation?”? The Provider offers that “the Medicare Contractor did not
determine Medicare DSH reimbursement in accordance with the Statutory instructions at 42 U.S.C. §
1395ww(d)(5)(F)(i)” as its legal basis for challenging the SSI Provider Specific calcuiation.? The Provider

657 F.3d 1 (D.C. Cir. 2011).

2 1d at Tab 3, Issue 1.
31d.
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argues that “its SSI percentage published by [CMS] was incorrectly computed . . . .” and it ©. . .
specifically disagrees with the MAC’s calculation of the computation of the DSH percentage set forth at
42 C.F.R. § 412.106(b)(2)(i} of the Secretary’s Regulations.™

The Provider’s Systemic Errors issue is stated as, “Whether the Secretary properly calculated the
Provider’s Disproportionate Share Hospital/Supplemental Security Income percentage?” Therefore, the
Provider’s disagreement related to how the Medicare Contractor calculated the SSI percentage that was
used for the DSH percentage is duplicative of the Systemic Errors issue that was transferred into a group
appeal.

CMS regulation interpretation is clearly not specific nor is it unique to this provider, it applies to ALL SSI
calculations, and as this Provider is part of a chain, the Provider would be required by the CIRP
regulations to pursue that challenge with related providers in a CIRP group appeal. The Provider is
misplaced in attempting to state that the regulatory challenge is related to any “provider specific” SSI
issue that could possibly remain in an individual appeal.

Because the Systemic Errors issue was transferred to a group, the Board dismisses this aspect of the SSI
Provider Specific issue.

The second aspect of the SSI Provider Specific issue—the Provider preserving its right to request
realignment of the SSI percentage from the federal fiscal year to its cost reporting period—is dismissed
by the Board for lack of jurisdiction. Under 42 C.F.R. § 412.106(b)(3), for determining a Provider’s DSH
percentage, “[i]f a hospital prefers that CMS use its cost reporting data instead of the Federal fiscal year,
it must furnish to CMS, through its intermediary, a written request . . . .” Without this written request, the
Medicare Contractor cannot issue a final determination from which the Provider can be dissatisfied with
for appealing purposes. ‘

Medicare Part C and Dual Eligible Days Duplicate Issues

The Board finds that Medicare Managed Care Part C Days (Issue 8) is duplicative of SSI
Fraction/Medicare Managed Care Part C Days (Issues 3) and Medicaid Fraction/Medicare Managed Care
Part C Days (Issue 5). Consequently, the Board hereby consolidates Issue 8§ into Issues 3 and 5, which
have been transferred to a group appeal, Case No. 17-0576GC (QRS HMA 2014 DSH Medicaid Fraction
Managed Care Part C Days CIRP Group).

Similarly, the Board finds that Dual Eligibie Days (Issue 9) is duplicative of SSI Fraction/Dual Eligible
Days (Issue 4) and Medicaid Fraction/Dual Eligible Days (Issue 6) and, therefore, the Board hercby
consolidates Issue 9 into Issue 4 and Issue 6 which have been transferred to a group appeal, Case No.
17-0577GC (QRS HMA 2014 DSH Medicaid Fraction Dual Eligible Days CIRP Group).

114,
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Conclusion:

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue because it is
duplicative of the SSI Systemic errors issue transferred to a group appeal. Furthermore, there is no final
determination with respect to the realignment portion of the issue from which to appeal.

Issues 8 and 9 have been consolidated into group appeals and the Medicaid Eligible days issue remains
pending in this appeal, : :

A review of this determination may be available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal.

BOARD MEMBERS PARTICIPATING:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/19/2019

!

_X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Dylan Chinea John Bloom

Toyon Associates, Inc. Noridian Healthcare Solutions
1800 Sutter Street, Suite 600 P.O. Box 6782 :
Concord, CA 94520 Fargo, ND 58108

RE: Jurisdictional Determination
Toyon IRF-LIP Group Appeals 2006 to 2014
See Appendix A for the list of PRRB Case Nos.

Dear Mr. Chinea and Mr. Bloom:

The cases listed in Appendix A involve the Providers’ appeals of their Medicare reimbursement
for the fiscal years ending (“FYE”) in 2006 through 2014. The Provider Reimbursement Review
Board (“PRRB” or “Board”) has reviewed the Providers’ documentation on its own motion in
response to the June 8, 2018 decision of the U.S. Court of Appeals for the District of Columbia
(“D.C.”) Circuit in Mercy Hospital, Inc. v. Azar (“Mercy”).! Following review of the
documentation, the Board finds that it does not have jurisdiction to hear the Providers” Inpatient
Rehab Facilities — Low Income Payment (“IRF-LIP”) reimbursement issue and dismisses the
instant appeals.

Pertinent Facts

The Board received the group representative’s requests for a hearing (“RFH”) regarding Notices
of Program Reimbursement (“NPR™), corresponding to FYEs ending in 2006 through 2014. In
its RFH, the Providers’ list a single issue for appeal — the calculation of the Low-Income Patient
(“LIP”) fraction of the Medicare DSH payment for inpatient rehabilitation distinct-part units
(“IRFs™).

Board’s Analysis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 UJ.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the final determination of the Medicare contractor, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

Y Mercy Hosp., Inc. v. Azar, 891 F.3d 1062 (June 8, 2018).
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date of receipt of the final determination. Under 42 C.F.R. § 405.1835(a)(1) (2012), a provider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either: (i) including a claim for the specific item on its cost report for
the period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. § 1395ww(j}8)(B), Congress specifically precludes administrative or judicial
review of the prospective payment rates (“PPS”) for inpatient rehabilitation facilities (“IRFs”™).
Although providers have attempted to dispute exactly what rate-setting “steps” Congress
intended to shield from review under the statute, the D.C. Circuit’s decision in Mercy answers
this question and clarifies what is shielded from review in its analysis of this issue.?

In Mercy, the D.C. Circuit describes CMS’ two-step rate-setting process for Medicare
reimbursement for IRFs. The first step takes place prior to the beginning of the fiscal year and
involves CMS’ establishment of a standardized reimbursement rate, while the second step
involves CMS’ adjustments (calculated by the Medicare contractor) to “the standardized rates to
reflect the particular circumstances of each hospital for that year.”® One of the ways in which
CMS adjusts a hospital’s IRF Medicare payment is by taking into account the number of low
income patients (“LIP™) served by the hospital, also known as the LIP adjustment. The D.C.
Circuit in Mercy affirmed the U.S. District Court for D.C., wherein the District Court concluded
that 42 U.S.C. § 1395ww(j)(8) prohibits administrative or judicial review of the Medicare
Contractor’s determination of the LIP adjustment, because such review amounts to review of the
establishment of the hospital’s prospective payment rates.* The D.C. Circuit concluded that the
Statute’s plain language prohibits administrative and judicial review of not only the statutory
adjustments, but also the “step two rates” utilized by the Medicare Contractor when adjusting the
standardized reimbursement rate and then calculating a hospital’s final payment.®

In the instant appeals, the Providers seek Board review of one of the components utilized by the
Medicare Contractor to determine the Provider’s LIP adjustment, namely its SSI-—or
Medicare—Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider’s appeal of the LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that

21,

27d. at 1064.

4 Mercy TFosp., Inc. v. Burwell, 206 T, Supp. 3d 93, 102 (D.D.C. 2016)
% Mercy, 891 F.3d at 1068.
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the D.C. Circuit’s decision in Mercy is controlling precedent for interpretation of the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.5

Review of this determination may be available under the provisions of 42 U.S.C. § 139500(f)
and 42 C.E.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:
Clayton J. Nix, Esq. : 6/19/2019
Charlotte F. Benson, CPA ‘
Gregory H. Ziegler, CPA, CPC-A X _
Robert A. Evarts, Esq. Clayton J. Nix
Susan A. Turner, Esq. Clayton ). Nix, Esq.
Chair

Signed by: Clayton . Nix -A

cc:  Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

% The CMS Administrator generally has applied as controlling precedent the law of the Circuit in which the Provider
is tocated. See, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'n, Adm’r Dec. (Apr.
13, 2009), affirming, PRRB Dec. No. 2009-D11 (Feb. 27, 2009); St. Vincent Mercy Med. Ctr. v. BlueCross
BlueShield Ass'n, Adm’r Dec. (Nov. 17, 2008), affirming in part and reversing in part, PRRB Dec. No. 2008-D35
(Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate District Court either in
the Circuif in which they are located or the D.C. Circuit, the Administrator also applies as controlling precedent the
law of the Y C Cirentit See, e.g., Jordan Hosp. v Rlue Cross RBilue Shield Ass'n, Adm’r Tder (Apr. 30,

2007), vacating, PRRB Dec. No. 2007-D23 (Feb. 28, 2007).
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Appendix A

17-1995G Toyon 2006 LIP Inclusion of Medicare Part A Unpaid Days in 551 Ratio Group
16-2126G Toyon 2008 LIP Inclusion of Medicare Part C Days in SSI Ratio Issued 3/16/2012 Group
16-2091G | Toyon 2009 LIP Inclusion of Medicare Part C Days in 55! Ratio Issued 3/16/12 Group
17-0387G Toyon 2010 LIP Accuracy of CMS Developed 551 Ratio issued 3/16/2012 Group
18-0091G Toyon 2011 LIP Exclusion of Dual Eligible Part C Days from the Medicaid Ratio Group
17-1365G Toyon 2012 LIP Inclusion of Medicare Part C Days in S5 Ratio Group
17-2256G Toyon 2013 LIP Exclusion of Dual Eligible Part C Days from the Medicaid Ratio Group
17-2255G Toyon 2013 LIP inclusion of Medicare Part C Days in SSI Rétio Group
1’8—02036 Toyon 2014 LIP Accuracy of CMS Developed SSI Ratio Group
18-0213G Toyon 2014 LIP Exclusion of Dual Eligible Part C Days from the Medicaid Ratio Group
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DEPARTMENT OF HEALTH & HUMAN SERVICES

‘ Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimcre, MD 21207

g
410-786-2671

Electronic Delivery

Maureen O’Brien Griffin, Esq.

Hall, Render, Killian, Heath & Lyman
500 North Meridian Street

Suite 400

Indianapolis, TN 46204

RE: EJR Determination
13-2300G Hall Render 2009 DSH Medicare/Medicaid Advantage Days Group
Dear Ms. Griffin;
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 31,

2019 request for expedited judicial review (“EJR”) (received June 3, 2019) for the appeal _
referenced above. The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

The improper inclusion by the [Medicare Contractor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.'

Statutorv and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

! Providers” EJR Request at 1.
2 800 42 US.C. § 1395ww(d)(1)-(5); 42 CFR. Part 412,

.3!‘{_‘
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).% As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SS1 fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital’s patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment, '

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(LI), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which 1s the total
number of the hospital's patient days for such period."!

4 See 42 U.S.C. § 1395ww(d)(5). :

5 See 42 U.S.C. § 1395ww(d)(5)(F)(1)(1); 42 C.F.R. § 412.106. P
6 See 42 11.S.C. §§ 1395ww(d)(5)(F)(i)(1) and (d)(SHF}v); 42 C.F.R. § 412.106(c)1).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(SHF)(vi).

? (Emphasis added.)

1942 C.F.R. § 412.106(b)(2)-(3).

' (Emphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
{(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 US.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and 'entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(v1)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days assoctated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'*

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A3

With the creation of Medicare Part C in 1997,'¢ Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

1242 C.F.R. § 412.106(b)(4).
13 of Health and Human Services.
1455 Fed. Reg. 35990, 39994 (Sept 4, 1990).

15 Id
16 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 U.5.C. § 1394w-21 Note (¢) "Enrollment Transition Rule.- An individual who is enrolled [in
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . '

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”’ In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated

Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIIL. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .7 This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII

17 69 Ted. Reg. 48918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003} (emphasis added).

1? 69 Fed. Reg. at 49099,
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.Z! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(()(B) and (b)(2)(iii)(B).?2 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.””? '

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I"),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”” However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IF),*® the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.2’ The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

this decision.

20 14 (emphasis added).
21 72 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

22 72 Fed. Reg,. at 47411.
2375 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4, }

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with M A beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2){(1}(B) and

§ 412.106(b)(2)(iii}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

24746 F. 3d 1102 (D.C. Cir. 2014). ,
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012} (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

26863 F.3d 937 (D.C. Cir. 2017).
2T Id, at 943.
8 Jd, at 943-945.
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Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 CF.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”” Accordingly, the
Providers contend that the Board should grant their request for EJR.

‘The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider,
The Providers maintain that the Board is bound by the regulation, there are not factnal issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (11) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
mvolving fiscal 2009 year.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participAnt may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda’).*® In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor 1s without the

power to award reimbursement.’’

? Providers’ EJR Request at 1.
30 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
31 Bethesda, 108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations governing the Board were effective.’> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”)3® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
. it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 CF.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of maliers that the Medicare |

contractor specifically revised within the revised NPR.** The Board notes that all participant
revised NPR appeals included within this EJIR request were issued after August 21, 2008.

The Board has determined that the remaining participants involved with the instant EJR request

are governed by CMS Ruling CMS-1727-R. The appeal of the revised NPRs contained an

adjustment to Part C Days as required for Board jurisdiction. In addition, the participants’

~ documentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal.>® The appeals were timely filed.”” Based on the above, the Board finds that it has

jurisdiction for the above-captioned appeals and the underlying providers. The estimated amount

in controversy is subject to recalculation by the Medicare contractor for the actual final amount

in each case.

32 73 Red. Reg. 30190, 30240 (May 23, 2008).
33901 F. Supp. 3d 131 (D.D.C. 2016).

34 1d. at 142.

35 See 42 C.F.R. § 405.1889(b)(1) (2008).

3 See 42 C.F.R. § 405.1837.
37 #33 a. and 33.b. Methodist Hospital’s (provider number 18-0056) appeals were received on October 17, 2013, 190

days after the issuance of the NPR. ‘I he Board’s offices were closed for 13 days prior to this date due W the Federal
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2005, 2006, 2008, 2010 cost reporting periods.
Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the.
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b){2)(ii1)(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.”” Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. 0

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
group appeal are entitled to a hearing before the Board,

2) Based upon the participants’ assertions regarding 42 C.IF.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)}(B), there are no findings of fact for resolution by the Board; '

3) Tt is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

government furlough. The appeal is deemed timely pursuant to 42 C.F.R. § 405.1 803(d)(2) (in computing any
period of time . . . each succeeding calendar day . . . is included in the designated time period except . . . a day is not

inchuded where the reviewing entity is unable to conduct business . . . in the usual manner due to . .. [a] furlough.)
3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017).

 See 42 U.S.C. § 139500(f)(1).
10 Ope of the Medicare contractors, Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request in

a number of cases identified in the EJR request. In its filing, WPS argues that the Board should deny the EJR request
becuuse the Boaid lias the authority to deeide the issue under appeal since it is not bound by the Secretary’s
regulation that the federal district cowrt vacated in A/lina I. The Board’s explanation of its authority regarding this

issue addresses the arguments set out in WPS’ challenge.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers” request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participating;

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019
i X Clayton J. Nix

Clayton 4. Nix, Esq.
Chair
Signed by: Claytan ). Nix -A

Enclosures: Schedule of Providers

cc: Bryron Lamprecht, WPS (Electronic Mail w/Schedule of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedule of Providers)
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Boston, MA 02108-4407

RE: EJR Determmatzon
13-1921GC Partners 2006 DSH Medicare/Medicaid Fraction Part C Days G1oup

Dear Mr. Rosenberg:

The Provider Reimbursement Review Board (“Board™) has reviewed the Providers” May 28,
2019 request for expedited judicial review (“EJR”} for the appeal referenced above. The Board’s
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal 1s:

[W]hether Mcdicare Part C enrollees (1.e., those beneficiaries

who elected to be covered by a Medicare Advantage/Part C plan)
are entitled to benefits under Part A and should be included within
the numerator and denominator of the Medicare/SSI fraction of the
DSH calculation or, if not, whether those days should be included
within the numerator of the Medicaid fraction of the DSH
ca]cu]atlon when the beneficiary also is eligible for Medicaid
coverage.'

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).2 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.’

' Providers’ EJR request at 1-2.
? See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
A
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.? These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.”

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).5 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the D'SH payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was “entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VT of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .7

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'®
The statute, 42 U.S.C. § 1395ww(d)(S)F)(vi)(D), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter X1X [the
Medicaid program], but who were not entitled to benefits under

4 See 42 U.S.C. § 1395ww(d)(5)-

5 See 42 U.S.C. § 1395ww(d)(5)E)(D(D); 42 CFR. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(S)(F)H) and (@)(SHE)V); 42 C-F.R. § 412.106()(1).
7'Soe 42 U.S.C. §8 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F R. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(5)(F){(vi).

¢ (Emphasis added.)

47 CF.R. § 412.106(b)2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period."

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Prooram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations _
(“HMOs™) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under -
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in IMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary!” stated that:

Based on the language of section 1886(d)5)(F)(vi) of the Act [42
US.C.§ 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'® :

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'?

1 (Emphasis added.) _

12 49 CE.R. § 412.106(b)(4).

13 of Health and Human Services.

1 55 Fed. Reg, 35990, 39994 (Sept. 4, 1990).
Ay
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With the creation of Medicare Part C in 1997,'¢ Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

__once a beneficiary has elected to join an M-+C plan, that
beneficiary’s benefits are no longer administered under Part A

. once a beneficiary elects Medicare Part C, those patient days
aitributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M~+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . 18

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 CF.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”!® In response to a comment regarding this change, the Secretary explained that:

.. We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, 'We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

16 The Medicare Part C program did not begin operating until January 1, 1999, See P.L.105-33, 1997 HR 2015,
codified as 42 U.8.C. § 1394w-21 Note (¢) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . {42 U.S.C. 1395mum)] shall be considered
10 be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . .if that organization as a
contract under that part for providing services on January 1,1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

13 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

19 69 Fed. Reg. at 49099,
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Instead, we are adopting a policy to include the patient days for

M+C beneficiaries in the Medicare fraction . . . . if the beneficiary

is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at § 412.106(b)(2)(i) to include the days associated -

with M+C beneficiaries in the Medicare fraction of the DSH

_ calculation.®® -

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“ochnical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 TPPS final rule. These “technical corrections” are reflected at 42 C.F.R. ‘

§8 412.106(b)2)Y1H(B) and (b)(2)(iii)(B).22 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(I}B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”> '

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I"),** vacated both the EFY 2005 IPPS final rule adopting the Part C DSII policy and the
subsequent regulations issued in the FEY 2008 IPPS final rulc codifying the Part C DSH pohicy
adopted in FFY 2005 IPPS ule.? However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT 1,26 the D.C. Circuit confirmed that

. the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

20 14 (emphasis added).

21 72 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

272 Fed. Reg. at 47411,

3 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including” in § 412.106(b)(2)(i}B) and

§ 412.106(b}2)(111)(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 .5, 95 (2012), aff’d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

4746 F. 3d 1102 (D.C. Cir. 2014).

2 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth™ of the 2003 NPRM.”).

- 26 841 ¥.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina 727 The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision. .

Providers’ Request for EJR

The issue under dispute in this appeal is the substantive and procedural validity of the
Secretary’s DSH regulation, 42 CFR. §§ 412.106(0)(2)(1)(B) and (b)(2)(iii)(B). The Providers
explain that they are dissatisfied with the Secretary’s allegedly erroneous inctusion of Part C
Days in both the numerator and denominator of the Medicare fraction of the DSH adjustment.
Morcover, the Providers contend that the Secretary’s failure to include any Part C Days in the
aumerator of the Medicaid fraqtion, even when the patient was dual eligible, i.e., was eligible for
Medicaid as well as Medicare; understated the Medicaid fraction and caused financial losses for
the Providers. The Providers believe that the Secretary’s interpretation and regulation are
substantively and procedurally defective. The Providers assert that Part C days should not be
included within the Medicare fraction because those beneficiaries are not entitled to benefits
under Part C, and the Secretary’s regulation is invalid because it was promulgated in violation of
the Administrative Procedures Act and the Medicare Act. The Providers further contend that the
days of dual-eligible Part C beneficiaries should be counted in the numerator of the Medicaid
fraction, the Secretary’s failure to do so resulted In underpayment to the Providers of the DSH
adjustment, including capital DSH.

The Providers assert that the Board lacks the authority to decide the specific legal question under
dispute in this case because it is a challenge to the substantive and procedurat validity of a
regulation. Asa result, pursuant to 42 U.S.C. § 139500(f)(1) and 42 C.F.R. § 405.1842()(1),

LJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at 1ssue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

" The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2006.

1 Id. at 943,
B 14 at 943-945.
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|
For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (‘‘}E-’ez.‘hesda’’).29 In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claithing dissatisfaction with the amount of reimbursement allowed by the
rcgulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.*®

On Aungust 21, 2008, new regulations governing the Board were effective.?! Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”)** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address. > :

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific ilem under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

29108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

30 Rethesda, 108 S. Ct. at 1258-59.

31 73 Fed. Reg. 30190, 30240 (May 23, 2008).

32901 F. Supp. 3d 131 (D.D.C. 2016).

3 1. at 142.
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For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.> The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that the participants involved with the instant EJR request are
governed by the decision in Bethesda. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal > All of
the Providers in this case appealed from revised NPRs which adjusted Part C days as required for
Board jurisdiction pursuant to 42 C.F.R. § 405.1889. The appeals were timely filed. Based on
the above, the Board finds that it has jurisdiction for the above-captioned appeal and the
underlying Providers. The estimated amount in controversy is subject to recalculation by the
Medicare contractor for the actual final amount.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the 2006 cost reporting period. Thus, the appealed cost
_reporting period falls squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(1))(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in Allina I vacated this regulation.
However, the Secretary has not formally acquiesced to that vacatur and, in this regard, has not
published any guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide).3® Moreover, the D.C. Circuit is the only circuit to date that has vacated the
regulation and, if the Board were to grant EJR, the Providers would have the right to bring suit in
cither the D.C. Circuit or the circuit within which they are located.?” Based on the above, the
Board must conclude that it is otherwise bound by the regulation for purposes of this EJR

request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) Tt has jurisdiction over the matter for the subject year and that the participants in this
appeal are entitled to a hearing before the Board;

3 See 42 C.F.R. § 405.1889(b)(1) (2008).
3 See 42 C.F.R. § 405.1837. .

3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017).

3 See 42 U.S.C. § 139500(f)(1).
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2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board,

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(i)(B) and (b)(2)(iii}(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2){(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(£)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject year. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since this is the only issue under dispute in this case, the Board hereby closes the case.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019

!
|

! X Clayton J. Nix
Clayten 1. Nix, Esg.

Chair

Signed by: Clayton ). Nix -A

Enclosures: Schedule of Providers

cc:  Pam VanArsdale, NGS (J-K)
Wilson Leong, FSS
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‘.‘a ‘ Provide.l- Reimbursement Review Board
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‘ ' 410-786-2671

Electronic Delivery

Corinna Goron

Healthcare Reimbursement Services, Inc.
17101 Preston Road

Suite 220

Dallas, TX 75248

RE: FJR Determination
17-0068GC HRS DCH 2013 DSH Medicare Fraction Medicare Managed Care Part C Days Group

17-0069GC HRS DCH 2013 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

Dear Ms. Goron:

~ The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ June 3, 2019

request for expedited judicial review (“EJR”) for the appeals referenced above. The Board’s
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals 1s:

[W]hethér Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionale share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.'

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

" Providers” EJR request at 1.
2 See 42 U.S.C. § 1395ww(d)(1)<(5); 42 C.F.R. Part 412,
Y id.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of Jow-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).% As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital’s patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payrnent adjustment.'®
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(v1)(II) defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

4 See 42 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C. FR. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(5)(F)G)T) and (d)(S)F)Hv); 42 CF.R. § 412.106(c)(D).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

? (Emphasis added.)

042 C.RR. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period."!

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

. benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(¥)}(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi}], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR}) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment]."

" (Emphasis added.)

1240 C.F.R. § 412.106(b)(4).

13 of Health and Human Services.

1455 Fed. Reg, 35990, 39994 (Sept. 4, 1990),
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'°

With the creation of Medicare Part C in 1997,'¢ Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the $S1 ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administercd under Part A
... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . RLE

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”'® In response to a comment regarding this change, the Secretary explained that;

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled 1o benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH

514

16 The Medicare Part C program did not begin operating until January I, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIIL . . . if that organization as a
contract under that part for providing services on January 1, 1999, . . ." This was also known as
Medicare + Choice. The Medicare Prescription Drug, Tmprovement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 60 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

19 69 Fed, Reg. at 49099.
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calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . 1f the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?®

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b}(2)(i} was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”! In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(I)(B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”

The 1J.S. Circuit Court for the District of Columbia in Allina Heulthcare Services v. Sebelius
(Allina 1),* vacated both the FFY 2005 IPPS final rule adopting the Parl C DSH policy and the
subscquent regujations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFY 2005 IPPS rule.”> However, the Secretary has not acquiesced to that decision.

2 Id. (emphasis added).

2172 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411.

33 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In orderto further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including” in § 412.106(b)(2)(i)(B) and

§ 412.106(b)(2)(1i1)(B).""); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

2746 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 1.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sehelius, 904 F. Supp. 24 75, &9 (D.D.C, 2012} (“The Court concludes that the
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More recently, in Allina Health Services v. Price ("Allina 1"),%8 the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in 4llina I.¥7 The D.C. Circuit further found in 4llina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.%® Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services® in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions-on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in 4ilina,
the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B). (The 2004 Rule’) The Board is bound by the 2004 rule.””** Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 1.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(H) (1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

*

Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federa) Regulations until the summer of 2007, was not a “Jogical outgrowth” of the 2003 NPRM.”).

26 863 F.3d 937 (0.C. Cir. 2017).

2 1d, at 943,

B Id. at 943-945.

2% No. 17-1484, 2019 WL 2331304 (June 3, 2019).

3 providers’ EJR request at 1.



EJR Determination for Case Nos. 17-0068GC, et al.
HRS/DCH 2013 Medicare Part C Days Groups
Page 7

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2013 (all FYE 9/30/2013 providers). '

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).?' In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the -
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement. 32

On August 21, 2008, new regulations governing the Board were effective.® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required, for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”) 34 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals ralsmg a legal challenge to a regulation or other policy
that the Medicare Contractor could nol address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator lmplemented
CMS Ruling CMS-1727-R which involves dlssatlsfactlon with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

31108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item 1o the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

32 Bethesda, 108 S. Ct. at 1258-59.

3373 Fed. Reg. 30190, 30240 (May 23, 2008).

34201 F. Supp. 3d 131 (D.D.C. 20186).

BId. at 142.
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appeal, the protest requiremehts of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.*® The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the
above-captioned appeals and the underlying, remaming providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in

each case.
Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period (all an FYE 9/30/2013).
Thus, the appealed cost reporting period falls squarely within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.E.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circwit in Allina 1
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).’” Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.?® Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants” assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

3 See 42 C.F.R. § 405.1837. ,
3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 ¥.3d 701 (D.C.

Cir. 2017).
38 See 42 U.S.C. § 139500(f)(1).
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3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid. '

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(i)}(B)
and (b)(2)(ii)}(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
the cases.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019

X Clayton J. Nix

Clayton J. Nix, Esqg.
Chair
Signed by: Ciayton J. Nix -A

Enclosures; Schedules of Providers

ce: Cecile Huggins, Palimetto GBA
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

[saac Blumberg

Blumberg Ribner, Inc.

315 South Beverly Dr., Ste 505
Beverly Hills, CA 90212-1925

RE: Expedited Judicial Review Determination
17-0462GC  UnityPoint 2013 Medicare HMO Part C Days — Medicaid Fraction Group
17-0463GC  UnityPoint 2013 Medicare HMO Part C Days — Medicare Fraction Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (Board) has reviewed the Providers’ May §, 2019
request for expedited judicial review (EJR) (received May 9, 2019}, for the above-referenced
appeals.! The Board’s determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment’} Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.
Sebelius, 746 F.3d 1102 (D.C. Cir. 2014).

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

! The Board sent a Request for Information in Case Nos. 17-0462GC and 17-0463GC on June 4, 2019, which stayed
the 30-day period for the Board to respond to the EJR requests in these groups. The Board requested that the
Providers’ representative confirm whether the group appeals for Case Nos. 17-0462GC and 17-0463GC are
challenging only the FFY 2005 Part C Days SSI Policy and, as a result, are only seeking relief with respect to those
Part C Days occurring prior to October 1, 2013, In its response that the Board received on JTune 7, 2019, the
Providers’ representative confirmed that the two groups are only challenging FFY 2005 Part C Days SSI Policy and
are only seeking relief with respect to those Part C Days occuiring prior to October 1, 2013. There is no dispute
with respect to the Part C Days occurring on or after October 1, 2013.

2 Providers® EJR request at 1.
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prospective payment system (“PPS”).?> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I}, defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVTI of this chapter, and the
denominator of which is the number of such hospital's patient days.
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .1

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)({ri)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
4 J1d.

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)()(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(S)(F)A)(T) and (d)(S)F)(v); 42 C.F.R. § 412.106(c)(1).
8 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 CF.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

' (Emphasis added.)

42 CF.R. § 412.106(b)(2)-(3).
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consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'? i
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period. !’

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs™) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMQs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'* stated that:

Based on the language of section 1886(d)(5)(F){(v1) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated -
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMOQO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage {of the DSH
adjustment].'> '

12 (Emphasis added.)

1342 C.FR. § 412.106(b)(4).

1% of Health and Human Services.

1595 Fed Reg. 15990, 39994 (Sept. 4, 1990),
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'°

With the creation of Medicare Part C in 1997,!” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 13 '

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS’) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... .once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s.days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. .

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”™® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH

6 1d.

'7 The Medicare Part C program did not begin operating until January 1, 1999, See P.L. 105-33, 1997 HR 2015,
codified as 42 U.8.C. § 1394w-21 Note (¢) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . ” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII. '

'8 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Ted. Reg. 27154, 27208 (May 19, 2003) {cmphasis added).

0 69 Fed. Reg. at 49099,
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calculation, Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(1) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“techntcal corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.
§8§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).? As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy™). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.””

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),%° vacated both the FEY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 TPPS rule.?® However, the Secretary has not acquiesced to that decision.

2t Id, {(emphasis added).

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

372 Fed, Reg. at 47411.

275 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word “including’ in § 412.106(b)}(2)(i}(B) and

§ 412, 106(b)2)(ii1)}{B).™); Aliina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).

25746 F. 3d 1102 (D.C. Cir. 2014).

%746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule), See
also Allina Health Servs. v. Sebelius, 904 F. Supp, 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM,”),
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More recently, in Allina Health Services v. Price (“Alling IP"),?" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.*® The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in 4zar v. Allina Health Services’® in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)}(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. §§ 412.106(b)(2)(1}(B) and (b)(2)(it))(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (1) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionalily ol a provision of a statute or o the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.
Based on the Providers’ representative’s response to the Board’s Request for Information, the
period at issue for these appeals is only through 9/30/2013. For those participants with a fiscal
year ending 12/31/2013, there is no dispute with respect to the period from 10/1/2013 through
12/31/2013, whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant’s appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of

27 863 F.3d 937 (D.C. Cir. 2017).

% [d. at 943,

B[4, at 943-945,

30 No. 17-1484, 2019 WL 2331304 (June 3, 2019).
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Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda).*! In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.*?

On August 21, 2008, new regulations governing the Board were effective.®* Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).3* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Aprit 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

*108 8. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an ilem, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

32 Bethesda at 1258-59.

3373 Fed. Reg. 30190, 30240 (May 23, 2008).

201 F. Supp. 3d 131 {D.D.C. 2016)

35 Banner at 142, '
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A. Jurisdictional Determination in Case Nos. 17-0462GC and 17-0463GC: Participant 3 —
St. Luke's Methodist Hospital, Provider No. 16-0045, FYE 12/31/2013

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the
authority request “[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,”* including documentation relating to jurisdiction.
Similarly, the regulations governing group appeals specify that jurisdiction “may be
raised at any time.”%’

St. Luke’s Methodist Hospital filed an individual appeal, which included the Medicare
Fraction and Medicaid Fraction Part C Days issues, on May 31, 2016, to which the Board
assigned Case No. 16-1747. However, this individual appeal was withdrawn on
December 28, 2016. The Provider’s request to transfer into Case Nos. 17-0462GC and
17-0463GC was dated January 5, 2017, eight days after Case No. 16-1747 had already
been closed. Since the Provider did not file its request to transfer to the current cases
before its individual case was closed, the Board dismisses St. Luke’s Methodist Hospital
from Case Nos. 17-0462GC and 17-0463GC. As St. Luke’s Methodist Hospital 15 not a
participant in Case Nos. 17-0462GC and 17-0463GC, Board denies the Provider’s
request for EJR for Case Nos. 17-0462GC and 17-0463GC.

B. Jurisdictional Determination for Remaining Participants

With the exception of the provider discussed above, the Board has determined that the
remaining participants’ appeals involved with the instant EJR Request are governed by
CMS Ruling CMS-1727-R. In addition, the remaining participants’ documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group
appeal®® and that the appeals were timely filed. The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the actual final amount in each
case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals and
the underlying remaining participants.

36 42 C.F.R. § 405.1842(e)(2)(i1) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).

3 42 C.F.R. 405.1837(e)(2) states; “The Board may make jurisdictional findings under § 405.1840 ar any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”

B See 42 C.FR, § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period and only through
9/30/2013.%° Thus, the appealed cost reporting periods fall squarely within the time frame
applicable to the Secretary’s Part C DSH poticy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(i}B) and (b)(2)(ii1}(B) as
part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Circuit in Allina I vacated this regulation. However, the Secretary has not formally acquiesced
to that vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.*! Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.*?

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has no jurisdiction over Participant 3 — St. Luke’s Methodist Hospital (Provider No. 16-
0045, FYE 12/31/2013) in Case Nos. 17-0462GC and 17-0463GC and dismissed that
Provider from Case Nos. 17-0462GC and 17-0463GC and from consideration in this EJR
determination as it relates to Case Nos. 17-0462GC and 17-0463GC,

2) It has jurisdiction over the matter for the subject years® and that the remaining Providers
are entitled to a hearing before the Board;

3) Based upon the remaining participants’ assertions regarding 42 C.F.R.
§§ 412.106(b)(2)(1}(B) and (b)(2)(iii)(B), there are no findings of fact for resolution by
the Board;

~

3 All of the Providers in Case Nos. 17-0462GC and 17-0463GC have a fiscal year ending 12/31/2013 and, on the
Schedule of Providers, the Board has included a note confirming that these Providers only appealed that portion of
their fiscal year prior to October 1, 2013 (i.e., 1/1/2013 through 9/30/2013).

40 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), af/"d, 875 F.3d 701 (D.C.

 Cir. 2017).

A See 42 11.8.C. § 139500(£)(1). '

9 Wisconsin Physicians Service (“WPS™), filed an objection to the EJR request in these appeals. In its filing, WPS3
argues that the Board should deny the EJR request because the Board has the authority to decide the issue under
appeal since it is not bound by the Secretary’s regulation that the federal district court vacated in Allina I. The
Board's explanation of its authority regarding this issue addiesses the arguments set out in WP3? challenge.

3 See supra note 36.
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4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

5) Itis without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(1i1)(B) (2008} codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1}(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 13%500(f)(1) and
hereby grants the remaining Providers’ requests for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since there are no other issues under dispute in these cases, the cases are hereby

closed.

Board Members Participating:

Clayton J. Nix, Esq.
 Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
] Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019

! X Clayton J. Nix
Clayton J. Nix, Esq.

Chair
Signed by: Clayton 1. Nix -A

Enclosures: Schedules of Providers

cc: Bryon Lamprecht, WPS
Wilson Leong, FSS
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James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Avenue
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RE: EJR Determination
12-0038GC QRS St. Luke's Health 2009 DSH SSI Medicare Part C Days CIRP Group
15-0523GC QRS Wellmont HS 2011 DSH SSI Fract. Medicare Managed Care Part C Days CIRP Grp
15-0524GC QRS Wellmont HS 2011 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

Dear Mr. Ravindran:
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 28,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above.! The

Board’s determination regarding EJR is set forth below.

Tssue in Dispute:

The issue in these appeals is:

[W]hether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medlcare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment /

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).” Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

| The May 28, 2019 EJR request included four additional group appeals, 14-4385GC, 14-4386GC, 17-1 554GC and
17-1738GC. The Board will issue its decision related to those appeals under separate cover.

? Providers’ EJR request at I.

1 8ee 42 U.S.C. § 1395ww(d)}{D-(5); 42 CF.R. Part 412.

" Id,
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.’ These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A"

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .'?

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.!!

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(IT), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(H)(1) and (d)(S)(F)(v); 42 C.F.R. § 412.106(c)(D).
8 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vi))-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

10 (Emphasis added.)

1 42 C.F.R. § 412.106(b}2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period."?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) 1s found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . .

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who recetve care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare paticnts in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].!®

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A1

12 (Emphasis added.)

1342 C.F.R. § 412.106(b)(4).

1% of Health and Human Services.

15 55 Fed. Reg, 35990, 39994 (Sept. 4, 1990).
6 7.
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With the creation of Medicare Part C in 1997,'” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004, '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

. ... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. .’

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(3) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense;
entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C

17 The Medicare Part C program did not begin operating until January 1, 1999, See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled fin
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.8.C. 1395mm] shall be considered
to be enralled with that organization on January 1, 1999, under part C of Title XVIII, . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

18 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004),

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

M G9 Ted. Reg. at 40099,
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beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(I)(B) and (b)(2)(iii)(B).> As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
C'MS made a minor revision to §§ 412.106(b)(2)(i)}(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),% vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
_ subsequent regulations issued in the FFY 2008 TPPS final rule codifying the Part C DSH policy
adopted in FEY 2005 IPPS rule.® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT M),%” the D.C. Circuit confirmed that
the Secretary’s 2004 attcmpt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.** The D.C. Circuit further found in Allina II that the

¥ Jd. (emphasis added). : .

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2372 Fed. Reg. at 47411.

75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or” with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)(2)(iii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014},

33746 F. 3d 1102 (D.C. Cir. 2014).
26746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Alling Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.").

77863 F.3d 937 (D.C. Cir. 2017).

I Juf. ul 943,
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Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

" this decision. The Supreme Court issued a decision in Azar v. Allina Health Services™® in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)}(2)(i}B) and
(5)(2)(iii)(B). (The 2004 Rule’) The Board is bound by the 2004 rule.”*! Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (i) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a .
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participénts that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2009 and 2011.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSV/Part C issue as a “self-
disaliowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital

2% Id. at 943-945.
3 No. 17-1484, 2019 WL 2331304 (June 3, 2019).
3! Providers” EJR Request at 1.
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Association v. Bowen (“Bethesda”).*? In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursenient.?

On August 21, 2008, new regulations governing the Board were effective.®® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(i1) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).?> In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was secking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*®

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii} were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
thc matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal. The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the
above-captioned appeals and the underlying Providers. The estimated amount in controversy 18
subject to recalculation by the Medicare contractor for the actual final amount in each case.

32 108 S. Ct. 1255 (1988). See aiso CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.}.

3 Bethesda, 108 S. Ct. at 1258-59,

34 73 Fed. Reg. 30190, 30240 (May 23, 2008).

3201 F. Supp. 3d 131 (D.D.C. 2016).

Y RIat 142,
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2009 and 2011 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary’s
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. §§ 412.106(b)(2)}(i}(B) and (b){2)(111)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C, Circuit in Aflina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).?” Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*® Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request. ¥ |

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
appeals are entitled to a hearing before the Board;

2) Based upon the participants® assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for reselution by the Board,;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 CF.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(111)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

¥ See generally Grant Med, Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir. 2017).

3 See 42 U.S.C. § 13%500(f)(1).

3 One of the Medicare contractors, Wisconsin Physicians Service (“WPS™), filed an objection to the EJR request in
12-0038GC. In its filing, WPS argues that the Board should deny the EJR request because the Board has the
authority to decide the issue under appeal since it is not bound by the Secretary’s regulation that the federal district
court vacated in A//ina. The Board’s explanation of its authority regarding this issue addresses the arguments set out
in WPS’ challenge.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019

X Clayton J. Nix |

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Cecille Huggins, Palmetto GBA (J-J) -
Byron Lamprecht, WPS (J-5)
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

‘ ; Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100

Baltimore, MD 21207

410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: EJR Determination ,
14-4385GC QRS Scotitsdale HC 2009 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP

14-4386GC QRS Scottsdale HC 2009 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 28,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above.! The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[Wihether Medicare Advantage Days (“Part C Days™) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

! The May 28, 2019 EJR request included five additional group appeals, 12-0038GC, 15-0523GC, 15-0524GC,
17-1554GC and 17-1738GC. The Board will issue its decision related to those appeals under separate cover.

? Providers’ EJR request at 1.

3 See 42 U.5.C. § 1395ww(d)(1)-(5); 42 CF.R. Part 412.

“1d
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI” fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to '

" supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter .. . '

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid

Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'’
The statute, 42 U.S.C. § 1395ww(d)(5}F)(vi)(IT), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)F)()(D); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(1)(X) and (d)(5)F)(v); 42 C.F.R. § 412.106(c)(1).
8 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(S)F)(vi).

!0 (Emphasis added.)

142 CE.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.'?
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period."

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOQs") and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary!? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include '
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation |of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those IMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMOQ days in the SSI/Medicare percentage [of the DSH

adjustment]."?

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'

12 (Emphasis added.)

1342 C.F.R. § 412.106(b)(4).

14 of Health and Human Services.

15 55 Fed. Reg, 35990, 39994 (Sept. 4, 1990).
16 14,
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With the creation of Medicare Part C in 1997,'” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 13

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denomingtor), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . .**

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(3) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M-+C beneficiaries in the Medicaid fraction.

17 The Medicare Part C program did not begin operating until January 1, 1999, See P.L.105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (¢) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 103-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVII,

18 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

%0 69 Fed, Reg. at 49099.
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Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?! '

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)}(2)(I)(B) and (b)(2)(iii)(B).> As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)}(B) and (b)}(2)(iit)}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “inchuding.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I’),% vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FEFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina II"),”" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

2 Jd. (emphasis added).
22 77 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

B 72 Fed. Reg. at 47411,
24 75 Fed. Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusien about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)2)(3)(B) and

§ 412.106(b)(2)(iii)}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff"d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

25746 F. 3d 1102 (D.C. Cir. 2014).
26 746 F.3d at 1106 1.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Alling Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012} (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of

Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.™).
27 863 F.3d 937 (D.C. Cir. 2017).



EJR Determination for Case Nos. 14-4385GC er al.
QRS Scottsdale 2009 Medicare Part C Days Groups
Page 6 :

fraction had been vacated in Allina 1® The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services’® in which
the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action

changed a substantive legal standard and, thus required notice and comment.

Providers®’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b}(2)(1)(B) and
(b)(2)(iii}(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”®! Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issne. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f}(1) and the regulations at 42 C.F.R.§ 405.1842(£)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge cither to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participant in these group appeals within this EJR request filed appeals involving fiscal year
2009. Upon deeming the group complete, the Provider Representative indicated that there was
only one provider in the chain pursuing the issue and asked to treat the appeals as individual

appeals.

2 Id. at 943,

2 Id. at 943-945.

3 No. 17-1484, 2019 WL 2331304 (June 3, 2019).
3 Providers’ EJR. Request at 1.
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Improper Inclusion of Previously Dismissed Provider on the Schedule of Providers

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

At the outset, the Board notes that the sole Provider on the Schedules of Providers submitted by the
Provider Representative with the EJR requests for Case Nos. 14-4385GC and 14-4386GC each
improperly include Scottsdale Osborn Medical Center (Provider No. 03-0038) because the Board
previously has issued a determination denying jurisdiction over the Provider and its request to
transfer to the respective group appeals. Accordingly, this Provider 1s not part of Case Nos.
13-3928G and 13-3941G and, as such, cannot be considered as part of this EJR request. The Board
will address the Provider Representative’s failure to comply with Board Rules under separate cover

pursuant to 42 C.F.R. § 405.1868.

Case Nos. 14-4385GC and 14-4386GC were established based on a September 28, 2014 appeal
requests, with 03-0038 Scottsdale Osborn, 9/30/2009,as the sole provider being transferred to
create the group appeals. The issues were being transferred from Osborn’s individual appeal
under Case No. 14-2828. On October 20, 2014, QRS transferred in a second provider 03-0087,
Scottsdale Healthcare — Shea from its individual appeal under Case No. 14-2829,

On October 22, 2014, the MAC submitted its Board Rule 15.2 letter citing jurisdictional
impediments for both providers. The MAC challenged whether each provider had adjustment
related to that particular issue and the timely filing of the individual appeals from which the
providers were transferred. On November 21, 2014, the Provider representative responded to the

MAC’s challenge.

On April 2, 2015, the Board issued two (2) jurisdictional decisions, one in the individual appeal
for 03-0038 Scottsdale -Osborn (Case No. 14-2828) and one in the individual appeal for 03-0087
Scottsdale - Shea (Case No. 14-2829). The Board found that neither individual appeals were
timely filed. Accordingly, as part of the April 2, 2015 correspondence, the Board dismissed the
appeals and denied all transfers of issues to group appeals. In particular, the Board specifically
denied the transfers of both providers to Case Nos. 14-4385GC and 14-4386GC.

Based on the Board’s April 2, 2015 dismissal and transfer denial of Scottsdale-Osborn in
14-2828, it is clear that Scottsdale-Osbom is not a participant in these cases and no longer has an
appeal pending before the Board. Accordingly, the Board finds that the Provider’s request for
EJR is void and cannot be considered.
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Finally, aé there are no remaining participants in Case Nos. 14-4385GC and 14-4386GC, the
Board hereby closes these appeals.

Board Members Participating;

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD:

6/24/2019

i
i
i X Clayton J. Nix
Clayton J. Nix, Esq.
" Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: John Bloom, Noridian (J-F)
Wilson Leong, FSS '
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: EJR Determination
14-3685GC GNP/AHMC Healthcare 2008 DSH SSI Ratio Medlcare Mngd Care Part C Days Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 22,
2019 request for expedited judicial review (“EJR”) for the appeal referenced above.! The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).> Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.*

' The Board issued a development letter on June 19, 2019 in this case as one of the providers listed on the Schedule
of Providers had not submitted a proper transfer into this Common Issue Related Party (CIRF) appeal. The
development letter stayed the 30 day deadline for an EJR determination. The transfer of San Gabriel was submitied
June 20, 2019. The date of the transfer on the Schedule of Providers will be updated accordingly.

2 Providers’ EJR request at 1.

3 See 42 US.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

4 1d,
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a si gmﬁcantly
disproportionate number of low-income patients. 6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).” Asa proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSI], and it also determines the amount of the DSH payment to a quallfymg
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

L

The statute, 42 U.S.C. § 1395ww(d)}5)F)(viX1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days} were entitled fo
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this

subchapter . . . .'°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'!
The statute, 42 U.S.C. § 1395ww(d)(5)F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)(I)(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(S)(E)D)) and (d)(SHE)(v); 42 C.F.R. § 412.106(c)(D.
$ See 42 U.S.C. §§ 1395ww(d)(S)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(S)(F)(vi).

"9 (Emphasis added.)

It 42 C.F.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.!?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Me_dicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”} is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organtzation and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary’® stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
I, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH

adjustment].'?

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'°

"2 (Emphasis added.)

1342 C.F.R. § 412.106(b)(4).

'4 of Health and Human Services.

1355 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
16 14,
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With the creation of Medicare Part C in 1997,'” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. '8

No further gnidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“TPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

.. .. once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the '
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the -
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . .V

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 [PPS
final rule, by noting she was “revising our regulations at {42 CF.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.

7 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 J.8.C. § 1394w-21 Naote (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 103-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

18 60 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

¥ 68 Fed. Reg. 27154, 27208 (May 19, 2003} (emphasis added).

2 69 Fed. Reg. at 49099,



EJR Determination in Case Nos. 14-3685GC
QRS/GNP AHMC Healthcare 2008 DSH SSI RatioMedicare Part C Days Group

Page 5

Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
1s also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(1) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b}(2)(iii)(B).”* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”’?*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),*® vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rult codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina 1I"),%" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare

2 Id. (emphasis added).
2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

23 72 Fed. Reg. at 47411.
2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010} (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated.
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(i){B) and

§ 412.106(b)(2)(11i}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), affd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014),

2746 F. 3d 1102 (D.C. Cir. 2014).
%746 F.3d at1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.").

7863 F.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina 1.?® The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.* Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Allina Health Services®® in which

the Court considered whether the government had violated the 60-day notice requirement of 42
U.S.C. § 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website, Affirming the
court of appeals finding, the Court concluded that §1395hh(a)(2) the government’s action
changed a substantive legal standard and, thus required notice and comment.

Providers’ Request for EJR

The Providers explain that “[blecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”®" Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations. '

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at 1ssue; and (11) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
1s a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.
Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2008.

B Id. at 943,

2 Id. at 943-945, 7 ‘

3 No. 17-1484, 2019 WL 2331304 (June 3, 2019).
31 Providers’ EJR Request at |.
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For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bezhesda”).32 In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.>

On August 21, 2008, new regulations governing the Board were effective.** Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner™).?® In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

32 108 8. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

3 Bethesda, 108 S. Ct. at 1258-59.

3473 Fed. Reg. 30190, 30240 (May 23, 2008).

35201 F. Supp. 3d 131 (D.D.C. 2016).

36 Id at 142.
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The Board has determined that it has jurisdiction over the participants involved with the instant
EJR request as they are governed by the decision in Bethesda. In addition, the participants’
documentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal.’” The appeal was timely filed. Based on the above, the Board finds that it has
jurisdiction for the above-captioned appeal and the underlying Providers. The estimated amount
in controversy is subject to recalculation by the Medtcare contractor for the actual final amount

in cach casc.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the 2008 cost reporting period. Thus, the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the .
time period at issue in these requests, the D.C. Circuit in Allina I vacated this

regujation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.*” Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
appeal are entitled to a hearing before the Board;

2) Based upon the remaining participants’ assertions regarding 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b}(2)(iii)(B), there are no findings of fact for resolution by

the Board,

3} Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and . .

3 See 42 C.F.R. § 405.1837.
38 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016}, aff"d, 875 F.3d 701 (D.C.

Cir. 2017).
39 See 42 U.S.C. § 139500(f)(1).
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4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(1i1)(B) (2008) codifymg the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1))(B)
and (b)(2)(ii)(B) (2008) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the case.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A, Evarts, Esq.

Susan A. Tumner, Esq.

FOR THE BOARD:

6/24/2019

X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc:  Lorraine Frewert, Noridian ¢/o Cahaba Safeguard Administrators (Electronic Mail

w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Delivery

Maureen O’Brien Griffin, Esq.

Hall, Render, Killian, Heath & Lyman
500 North Meridian Street

Suite 400

Indianapolis, IN 46204

RE: EJR Determination
13-0669GC LifePoint 2009 DSH Medicare/Medicaid Fraction Part C Days Group

13-0672GC  LifePoint 2006 DSH Medicare/Medicaid Fraction Part C Days Group
15-3310GC Premier Health Partners 2012 DSH Part C Days Group

Dear Ms. Griffin:

The Provider Reimbursement Review Board (“Board’) has reviewed the Providers’ June 6, 2019

- request for expedited judicial review (“EJR”) (received June 7, 2019) for the appeals referenced

above.! The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals 1s:

The improper inclusion by the [Medicare Contractor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.?

Statutory and Regulatory Backeround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

‘program has paid most hospitals for the operating costs of inpatient hospital services under the

' This EJR request also included case number 16-1519GC. The Board is sending a development letter under
separate cover seeking additional information.
? Providers’ EJR Request at 1.
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prospective payment system (“PPS”).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.?

The PPS statute contains a number of provisions that adjunst reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hOSpltals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).7 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualeymg
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.’ Those two -
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . 10

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment."’

The statute, 42 U.S.C. §' 1395ww(d)(5)(F)(vi)(1I), defines the Medicaid fraction as:

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,

1 Id.

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(SYF)()(I) and (d(S)F)(v); 42 C.F.R. § 412.106(c)(1).
¥ See 42 U.S.C. §§ 1395ww(d)(5)(E)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

10 (Emphasis added.)

142 CFR. § 412.106(b)(2)-(3).
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the fraction (expressed as a percentage), the numerator of which 1s
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period."?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
Tn the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isvlate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSIH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

12 (Emphasis added.)
1342 C.F.R. § 412.106(b)(4).
# 5f Health and Human Services.



EJR Determination in Case Nos. 13-0669GC, et al.
Hall Render LifePoint/Premier Health Medicare Part C Days Groups

Page 4

including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'5

At that time Med1care Part A paid for HMO services and patients continued to be ehg1ble for
Part A.'®

With the creation of Medicare Part C in 1997,!7 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part-A. Consistent with the statutory change, CMS did not include Medicare Part C

" days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in - '
the Federal Register. In that notice the Secretary stated that: ,

. once a beneficiary has elected to join an M+C plan, that

beneficiary’s benefits are no longer administered under Part A
. once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient perceniage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. ."”

The Secretary purportedly changed her position in the Federal ﬁscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.} § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a comment regarding this change, the Secretary explained that:

1555 Fed, Reg. 35990, 39994 (Sept. 4, 1990).

16 Id.

17 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule An individual who is enrolled [in
Medicare]} on December 31 1998, with an eligible organizaiion under . . . [42 U. 5.C. 1395mmy] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1,1999 . " ‘This was also known as
Medicare+Choice. The Medicare Prescription Drug, ]mprovement and Modermzanon Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the MedicaredChoice program with the new Mecdicare Advantage

program under Part C of Title XVIII.

18 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

1% 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).
% 59 Fed. Reg. at 49099,
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. .. We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,
entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(1) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation. :

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”* In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B).* As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy™). Subsequently, as part of the FFY 2011 JPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(ii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?*

2! Id. (emphasis added).
2279 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

B 72 Fed. Reg. at 47411,
2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confugion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medlicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b}2)(1)(B) and

§ 412.106(b)(2)(ii1}(B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012}, aff"d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in 4llina Healthcare Services v. Sebelius
(“Allina I),% vacated hoth the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.26 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IF"),”” the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicarc
fraction had been vacated in Alfina 1.*® The D.C. Circuit further found in Allina 11 that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”®® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

2746 . 3d 1102 (D.C. Cir. 2014).
26 746 F.3d at 1106 n.3, 1111 {affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was nota “logical outgrowth” of the 2003 NPRM.”).

27863 F.3d 937 (D.C. Cir. 2017).

2 Id, at 943.

2 Id. at 943-945.

3 Providers’ EJR Request at 1.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2006, 2009 and 2012.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).! In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.’

On August 21, 2008, new regulations governing the Board were effective.’”” Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were sclf-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).3* In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(11} were no longer applicable.

31108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

32 Rethesda, 108 8. Ct. at 1258-59.

3373 Fed. Reg. 30190, 30240 (May 23, 2008).

34201 F. Supp. 3d 131 {(D.D.C. 2016).

5 Jd. at 142.
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest. '

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

_ Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.?® The Board notes that all participant

revised NPR appeals included within this EJR request were issued after Angust 21, 2008,

A. Jurisdictional Determination on Revised NPRs that did not Adjust Part C
Days: Case No. 13-0669GC, #22 Parkview Regional Hospital (Provider No.
45-0400, FYE 3/31/2009) and #27 Danville Regional Medical Center
(Provider No. 49-0075, FYE 6/30/2009)

Parkview Regional Hospital and Danville Regional Medical Center appealed their
revised NPRs issued April 23, 2019 and January 11, 2018, respectively. The
regulation, 42 C.F.R. § 405.1885, addresses reopening of NPRs and provides in

relevant part:

(a) General.(1) A Secretary determination, a contractor
determination, or a decision by a reviewing entity (as
described in § 405.1801(a)) may be reopened, with respect
to specific findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary
determinations), by the contractor (with respect to
contractor determinations), or by the reviewing entity that
made the decision (as described in paragraph (c) of this
section).

42CFR.§ 405. 1889 explains the effect of a cost report reopening:

(a) If a revision is made in a Secretary or contractor
determination or a decision by a reviewing entity alter the
determination or decision is reopened as provided in §
405.1885 of this subpart, the revision must be considered a
separate and distinct determination or decision to which the
provisions of . .. § 405.1835 .. . and § 405.1885 of this

subpart are applicable.

(b)(1) Only those matters that are specifically revised in a
revised determination or decision are within the scope of
any appeal of the revised determination or decision.

3 See 42 C.F.R. § 405.1889(b)(1) (2008).
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(2) Any matter that is not specifically revised (including
any matter that was reopened but not revised) may not be
considered in any appeal of the revised determination or

decision.

In the case of Parkview Regional Hospital, Audit Adjustment Nos. 6 and 7 on the revised
NPR at issue adjusted Medicaid eligible days (increased eligible days), DSH Medicaid
and Labor and Delivery room days on Worksheets S-3 and E, Part A. These days were
the subject of the Provider’s June 2, 2015 reopening request and the Medicare
Contractor’s June 30, 2016 Notice of Reopening.?’

In the case of Danville Regional Medical Center, Audit Adjustment No. 1 on the revised
NPR at issue adjusted (increased) Title XIX days and Total Days on Worksheet S-3.
These days were the subject of the Provider’s April 18, 2016 reopening request.’®

Based on the above, the Board finds that there is nothing in the record to document that
Part C days were adjusted in either Provider’s revised NPR as required by 42 C.F.R.

§ 405.1889 for Board jurisdiction. Consequently, the Board finds that it lacks jurisdiction
over the revised NPRs for #22 Parkview Regional Hospital and # 27 Danville Regional
Medical and dismisses the Providers from Case No. 13-0669GC as it relates to those
revised NPRs. Notwithstanding, the Parkview Regional Hospital’s and Danville
Regional Medical Center’s appeals of their original NPRs will remain pending in Case

No. 13-0669GC.
B. Jurisdiction and EJR for the Remaining Provicfers

The Board has determined that the remaining participants involved with the instant
EJR request are governed by the decision in Bethesda and CMS Ruling CMS-
1727-R. The appeal of the remaining revised NPRs contained an adjustment to
Part C Days as required for Board jurisdiction. In addition, the remaining
participants’ documentation shows that the estimated amount in controversy
exceeds $50,000, as required for a group appeal.”” The appeals werc timely filed.
Bascd on the above, the Board finds that it has jurisdiction for the above-captioned
appeals and the underlying remaining providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual

final amount in each case.

. } ¥ Case number 13-0669GC, Tab 22, Ex. 22-D.
N 3 74 Tab 27, Ex. 22-D.
39 See 42 CF.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2006, 2009 and 2012 cost reporting periods. Thus,
the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) as part of thec FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue In these requests, the D.C. Circuit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented {e.g.,
only circuit-wide versus nationwide)."® Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.* Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. *?

Board’s Decision Regarding the EJR Request'

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining participants
in these group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants’ assertions regarding 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B), there are no findings of fact for resolution by

the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) 1t is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Parl C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

40 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff'd, 875 F.3d 701 (D.C.

Cir. 2017).

4 See 42 U.S.C. § 139500(f){1).
42 ()ne of the Medicare contractors, Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request in

a number of cases identified in the EJR request. In its filing, WPS argues that the Board should deny the EJR request
because the Board has the authority to decide the issue under appeal since it is not bound by the Secretary’s
regulation that the federal district court vacated in Allina. The Board’s explanation of its authority regarding this

issue addresses the arguments set out in WPS’ challenge.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b}(2)(1)(B)
and (b)(2)(iii)(B) (2011} properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the remaining Providers” request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the cases.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumner, Esq.

FOR THE BOARD:
- 6/242019 -

X Clayton J. Nix

Claytan J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

ce: Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
- Judith Cummings, CGS (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Lilectronic Mail wi/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

{ Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100

’h Baltimore, MD 21207

410-786-2671

Quality Reimbursement Services, Inc. Federal Specialized Services
James Ravindran Wilson C. Leong, Esq.

150 N. Santa Anita Avenue, Suite 570A PRRB Appeals

Arcadia, CA 91006 1701 S. Racine Avenue

Chicago, IL 60608-4058

RE: EJR Determination and Ruling on Request for Bifurcation and Remand
QRS 2005-2006 DSH Exhausted Medicare Benefits Medicaid Dual Eligible Days
Provider No.: Various
FYEs: Various
Case No.: 09-1002G

Dear Mr. Ravindran and Mr. Leong,
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ April 2,
2019 request for expedited judicial review (“EJR”). The Board’s determination with respect to

the EJR request is set forth below.

Issue in Dispute

The issue presented in the Providers’ original hearing request is:

Whether the Intermediary properly excluded exhausted Medicare
benefits Medicaid Dual Eligible Days from the DSH calculation.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers “inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

1 0On April 29, 2019, the Board sent a Request for Information to the Providers’ representative, Quality
Reimbursement Services, Inc. (“QRS”) and to the Medicare Contractor. The Board asked both parties for additional
information with respect to Providers in the group that have a fiscal year that begins in federal fiscal year (“FFY™)
2004 and ends in FFY 2005. Specifically, the Board asked for comments on the proposed full remand of the five
providers whose cost reporting periods began in FFY 2004. In this letter, the Board gave both parties 30 days to
respond, and indicated that the request for additional information stayed the 30-day period for responding to the EJR
request. QRS submitted its response on May 13, 2019. The Medicare Contractor had until May 29, 2019 to submit
its response, but failed to do so. The Board will address this under separate cover. The 30-day period for the Board
to respond restarted on May 28, 2019, after the expiration of the 30 days for the parties to respond to the Request for
Information.

2Providers’ March 5, 2009 Hearing Request , Tab 1.

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

41d.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.® These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was “entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(1), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XV of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .1°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.!!

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

" See 42 U.S.C. 88 1395ww(d)(5)(F)(i)(1) and (d)(5)(F)(v); 42 C.F.R. § 412.106(c)(l).
8See 42 U.S.C. 88 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

10 Emphasis added.

1142 C.F.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.*

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.*

Providers’ Request for EJR

The issue involved in this group appeal is whether the Medicare contractor should have excluded
from the Medicare fraction non-covered patient days. i.e. days attributable to patients who were
enrolled in Medicare and entitled to SSI, but for whom Medicare did not make a payment for
their hospital stay, either because that patient’s Medicare benefit days were exhausted, or
because a third party made payment for that patient’s hospital stay. The provider contends that
these non-covered patient days should be treated consistently; that is, they should be included in
both the top and bottom of the SSI fraction, or excluded from both the top and bottom and also in
the Medicaid fraction.*

However, the applicable regulations require that non-covered patient days be included in the
Medicare fraction. In the fiscal year 2005 PPS final rule published on August 11, 2004 (FY 2005
PPS Final Rule), effective with patient discharges on or after October 1, 2004, the Secretary
deleted the word *“covered” where it previously appeared in the definition of the Medicare
fraction in 42 C.F.R. § 412.106(b)(2)(i). The deletion of the word “covered” reflected the
Secretary’s intent to begin including in the Medicare fraction days not actually paid under
Medicare Part A. Thus, both exhausted benefit and Medicare secondary payment days associated
with patileént discharges occurring on or after October 1, 2004 are included in the Medicare
fraction.

The Providers’ EJR request states that the FY 2005 regulations are invalid due to lack of notice
and comment. The Providers assert that the FY 2005 regulations were improperly promulgated
and should therefore be vacated. As a result, the Secretary’s policy prior to adoption of these
invalidly promulgated regulations of excluding non-covered days from the Medicare fraction
should continue in force until such time as the Secretary validly promulgates new regulations.
Moreover, if these days are excluded from the Medicare fraction, they must necessarily be
included in the Medicaid fraction.®

The Providers’ argue that the FY 2005 PPS Final Rule not only adopted a different policy than
originally proposed, but it did so on the basis of criteria not even mentioned in the proposed rule.
The proposed rule and final rule are like two ships passing in the night. They do not

12 Emphasis added.

1342 C.F.R. § 412.106(b)(4).

14 Providers’ April 2, 2019 Request for EJR at 1.
15 Providers’ April 2, 2019 Request for EJR at 2.
16 Providers’ April 2, 2019 Request for EJR at 2.
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communicate to each other, nor does one meaningfully relate to the other. Therefore, the final
rule was not a logical outgrowth of the proposed rule, and must be vacated.'’

The Providers’” EJR request states that the Secretary’s FY 2005 regulations requiring inclusion of
non-covered days in the Medicare fraction were not the product of reasoned decision making. In
this case, the agency did not even acknowledge its prior policy, let alone explain the rationale for
its departure therefrom. Instead, it appears that the agency was either confused or deliberately
misleading when stating that its policy was to include non-covered days in the Medicare fraction.
In any event, the agency’s failure to explain its departure from its policy of excluding exhausted
benefit days from both fractions cannot be justified. As such, the final rule was not the product of
reasoned decision-making. The Secretary failed to consider all of the reasonably available
alternatives, including the alternative represented by her prior policy, i.e., exclusion of exhausted
benefit days from both fractions.®

The Providers’ EJR request goes on to state that if the FY 2005 regulations are vacated, the
agency will have no option other than to apply the pre-FY 2005 version of the regulations
requiring exclusion of non-covered days from the Medicare fraction. The ultimate result is that
the Secretary must exclude all non-covered days from the Medicare fraction for all pre- and post-
2004 cost periods, and include those same days in the Medicaid fraction.!®

Finally, the Providers’ EJR request states that the plain and unambiguous language of the
Medicare Act mandates exclusion of non-covered days from the Medicare fraction, and inclusion
of those days in the Medicaid fraction. Non-covered days are attributable to patients who are not
entitled to benefits under Part A. Therefore, the FY 2005 regulations must be vacated for the
additional reason that they are inconsistent with the plain language of the statute.?

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.8 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Improper Inclusion of Previously Dismissed Provider on the Schedule of Providers

At the outset, the Board notes that the Schedules of Providers submitted by the Provider
Representative with the EJR request improperly includes participants that the Board previously has
issued a determination both denying jurisdiction over the Providers and its request to transfer to the

17 Providers’ April 2, 2019 Request for EJR at 10.
18 Providers’ April 2, 2019 Request for EJR at 10-11.
19 Providers’ April 2, 2019 Request for EJR at 11.
20 providers” April 2, 2019 Request for EJR at 12-13.
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respective group appeal. Accordingly, these Providers are not part of this appeal, and, as such, cannot
be considered in this EJR request (see specifics below). The Board will address the Provider
Representative’s failure to comply with Board Rules under separate cover pursuant to 42 C.F.R.

8§ 405.1868.

The Board dismissed Participant #9 — The Hospital of Central Connecticut from the appeal in a
jurisdictional decision issued on December 27, 2012, concluding that the Exhausted Medicare
Benefits Medicaid Dual Eligible Days issue was not timely added to the Provider’s individual
appeal, thus denying the transfer of the issue to the instant group appeal.

Additionally, the Board dismissed Participant #12 — Bethesda Memorial Hospital and Participant
#19 — Baptist St. Anthony’s Health System from the appeal in a jurisdictional decision issued on
September 12, 2013. The Board concluded that it lacked jurisdiction over Participant #12
because the Provider appealed from a revised NPR that did not adjust Dual Eligible Days. With
regard to Participant #19, the Board concluded that it lacked jurisdiction because the Provider
did not properly appeal or add the Dual Eligible Days issue to its individual appeal prior to
transferring to the instant group appeal.

CMS Ruling 1498-R and Bifurcation Reqgeust

This appeal includes a challenge to the exclusion of Medicare dual eligible days (where the
patient was entitled to Medicare Part A benefits but the inpatient hospital was not covered under
Part A or the patient’s Part A benefits were exhausted from the calculation of the
disproportionate share (DSH) percentage for patient discharges before October 1, 2004. In this
regard, CMS Ruling 1498-R specifies that “the PRRB...lack[s] jurisdiction over each properly
pending claim on the non-covered or exhausted benefit inpatient hospital day issue for a cost
report with discharges before October 1, 2004, provided that such claim otherwise satisfies the
applicable jurisdictional and procedural requirements for appeal.” Similarly, 42 C.F.R.

8 412.106(b)(2) (2003) specifies that the SSI fraction for a hospital is calculated “[f]or each
month of the Federal fiscal year [“FFY™”] in which the hospital’s cost reporting period begins.”
Accordingly, applying § 412.60(b) to CMS Ruling 1498-R as it applies to the dual eligible
exhausted/non-covered days issue, a hospital with a cost report fiscal year beginning during FFY
2004 would have an SSI fraction based solely on FFY 2004.

Based on the Board’s review, the following five providers are subject to remand pursuant to
CMS Ruling 1498-R for the dual eligible exhausted/non-covered days issue and would receive a
new SSI fraction based on FFY 2004 pursuant to § 412.106(b) because the fiscal year at issue for
each of these providers begins in FFY 2004:

Participant #10 — John Dempsey Hospital for FYE 6/30/2005;
Participant #11 — Shands Jacksonville Medical Center for FYE 6/30/05;
Participant #13 — University of Michigan Hospital for FYE 6/30/05;
Participant #14 — St. Cloud Hospital for FYE 6/30/05; and

Participant #18 — Saint Vincent Health Center for FYE 6/30/05.

SAEIE R
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Specifically, as FFY 2004 ended on September 30, 2004, the regulation change published in the
FFY 2005 IPPS final rule on August 11, 2004 and effective for discharges on or after October 1,
2004 is not applicable to any SSI fractions calculated based on FFY 2004 pursuant to

8 412.106(b)(2). In other words, because the SSI fraction for the above providers is based on
FFY 2004 and FFY 2004 does not include any discharges on or after October 1, 2004, the
regulation change published in the FFY 2005 IPPS final rule is not applicable to the above
providers.

The Board has reviewed the jurisdictional documentation for the appeals of the above five
providers and finds that they each satisfy the applicable jurisdictional and procedural
requirements of 42 U.S.C. § 139500(a) and 42 C.F.R. 88 405.1835-1840. Consequently, in a
separate letter, the Board is remanding the above five providers for their full fiscal year
consistent with 42 C.F.R. § 412.106(b)(2) and CMS Ruling 1498-R.

The Board recognizes that, in certain cases, it may have previously bifurcated the DSH Dual
Eligible Day appeals of similarly-situated providers into pre-and post- October 1, 2004 periods
for purposes of effectuating Ruling CMS-1498-R. However, the Board reviewed CMS Ruling
1498-R and realized that it erred in its application of Ruling CMS-1498-R to provider fiscal
years that begin in FFY 2004 and end in FFY 2005 because the Board did not apply Ruling
CMS-1498-R in conjunction with 42 C.F.R. 8 412.106(b)(2). In this regard, the Board notes that
it is bound by both CMS Ruling 1498-R and 412.106(b)(2) pursuant to 42 C.F.R. § 405.1867
which states that the “Board must comply with all the provisions of Title XVl of the Act and
regulations issued thereunder, as well as CMS Rulings issued under the authority of the
Administrator as described in § 401.108 of this subchapter.

Consequently, the Board is denying the group representative’s request that Participant ## 10, 11,
13, 14, and 18 be bifurcated into pre- and post- October 1, 2004 periods. Rather, the Board will
issue a remand order for these 5 providers under separate cover for the full fiscal year consistent
with 42 C.F.R. § 412.106(b)(2) and CMS Ruling 1498-R. Accordingly, the Board cannot
consider these 5 providers as part of this EJR determination.

Jurisdictional Determination for Remaining Participants

With the exception of the previously dismissed providers and the providers subject to remand
under CMS Ruling 1498-R, the Board has determined that the remaining participants’ appeals
involved with the instant EJR Request are governed by Bethesda. In addition, the remaining
participants” documentation shows that the estimated amount in controversy exceeds $50,000, as
required for a group appeal?! and that the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals and the
underlying remaining participants.

21 See 42 C.F.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

Upon finding jurisdiction for the specific matter at issue, the regulation at 42 C.F.R.

8 405.1842(b)(1) requires that the Board determine whether it lacks the authority to decide the
legal question. Here, the Board finds that it lacks the authority to decide the whether the
regulation, 42 C.F.R. § 412.106(b)(2) (2008) is valid; therefore, EJR is appropriate for the issue
under dispute in this case.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and the remaining Providers
are entitled to a hearing before the Board;

2) Based upon the remaining Provider’s assertions regarding the application of 42
C.F.R. 8 412.106(b)(2), there are no findings of fact for resolution by the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) 1t is without the authority to decide the legal question of whether 42 C.F.R.
8 412.106(b)(2) (2005) as it relates to the change in DSH dual eligible days policy
adopted in the FY 2005 IPPS final rule is valid.

Accordingly, the Board finds that the application of 42 C.F.R. § 412.106(b)(2) (2005) properly
falls within the provisions of 42 U.S.C. § 139500(f)(1) and hereby grants expedited judicial
review for the issue and the subject years of the remaining Providers. The Providers have 60
days from the receipt of this decision to institute the appropriate action for judicial review. Since
this is the only issue under appeal in this case, the Board hereby closes the case.

Board Members Participating: For the Board:
Clayton J. Nix, Esq. 6/25/2019
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Clayton J. Nix
Susan A. Turner, Esq. Clayton J. Nix, Esq.
Chair

Signed by: Clayton J. Nix -A

Enclosure: Schedule of Providers for Case No. 09-1002G
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‘ Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
ey, Baltimore, MD 21207
: 410-786-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: EJR Determination in Case No. 19-1795
DCH Regional Hospital (Provider No. 01-0092, FYE 9/30/2011)

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Provider’s June 10,
2019 request for expedited judicial review (“EJR”) for the appeal referenced above. The Board’s
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[WThether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).? Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.* These cases involve the hospital-specific DSH adjustment, which requires the

! Providers’ EJR request at 1.

2 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,
31d.

4 See 42 U.S.C. § 1395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).¢ As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSII payment to a qualifying
hospital.” The DPP is defined as the sum of two fractions expressed as percentages.® Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(T), defines the Medicare/SSI fractioh as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such

" days) were entitled to benefits under part A of this subchapter . . . 2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid

Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(IT), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which 1s
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefiis under
part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period."!

5 See 42 U.S.C. § 1395ww(d)(5)(F)(D)(D); 42 CER. § 412.106.

6 See 42 U.S.C. §§ 1395ww(d)(5)(F)A)() and (d)(5)NF)(v); 42 CF.R. § 412.106(c)(1).
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

8 See 42 U.S.C. § 1395ww(d)(3)(F)(vi). _

? (Emphasis added.)

1942 CF.R. § 412.106(b)(2)-(3).

" (Emphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.'?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (*CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mmy(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act {42
U.S.C. § 1395ww(d)(5)}(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe it
is appropriate to include the days associated with Medicare patients
who receive care at a qualified HMO. Prior to December 1, 1987,
we were not able to isolate the days of care associated with
Medicare patients in HMOs, and therefore, were unable to fold this
number into the calculation [of the DSH adjustment]. However, as
of December 1, 1987, a field was included on the Medicare
Provider Analysis and Review (MEDPAR) file that allows us’to
isolate those HMO days that were associated with Medicare
patients. Therefore, since that time we have been including HMO
days in the SSI/Medicare percentage [of the DSH adjustment].™

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'°

With the creation of Medicare Part C in 1997,' Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

12 42 CE.R. § 412.106(b)(4).
3 5f Health and Human Services.
55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

5 1d.
16 The Medicare Part C program did not begin operating until January 1, 1999, See P.L. 105-33, 1997 HR 2015,

codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled {in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.5.C. 1395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS™) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominaior), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . .'®

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”*® In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary is
also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our regulations

to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
coniract under that part for providing services on January 1,1999. . . .7 This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicara+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

17 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

18 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

19 69 Fed. Reg. at 49099.
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at § 412.106(b)(2)(i) to include the days associated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.?’

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(1) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FEY 2008 IPPS final rule was issued.”’ In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(:ii)(B).*> As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B} “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”??

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),** vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSY policy
adopted in FFY 2005 IPPS rule.® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IT )),2¢ the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.*7 The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.%® Once again, the Secretary has not acquiesced to

this decision.

20 14, (emphasis added).
21 72 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2272 Fed. Reg. at 47411,
23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug, 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 {May 4,

2010) (preamble to proposed rulemaking stating: “We arc awarc that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2)(1)(B) and

§ 412.106(b)(2)(iii){B)."); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 32 n.5,95(2012), aff'd in part
and rev’d in part, 746 F, 3d 1102 (D.C. Cir. 2014). '

24946 F. 3d 1102 (D.C. Cir. 2014).
25746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of

Federal Regulations until the sumimer of 2007, was not a “logical outgrowth” of the 2003 NPRM."™).
26 863 F.3d 937 (D.C. Cir. 2017). '

27 1d. at 943.

3 Id. at 943-945,
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Provider’s Reguest for EJR

The Provider explains that “[b]ecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(0)(2)({i)(B). (The 2004 Rule”) The Board is bound by the 2004 rule.”? Accordingly, the
Provider contends that the Board should grant their request for EJR.

The Provider asserts that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Provider maintains that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the Provider
believes it has satisfied the jurisdictional requirements of the statute and the regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participant in this appeal and EJR request filed an appeal involving fiscal year 2011.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda’).>® Tn that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.”’

2 Providers® EJR Reguest at 1.
30108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complics with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
3! Bethesda, 108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations governing the Board were effective.’? Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(i1)} which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals ralsmg a legal challenge to a regulation or other pollcy

that the Medicare Contractor could not address.>

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(i1) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the participant involved with the instant EJR request is governed
by CMS Ruling CMS-1727-R. In addition, the participants’ documentation shows that the
estimated amount in controversy exceeds $10,000, as required for an individual appeal.®® The
appeal was timely filed. Based on the above, the Board finds that it has jurisdiction for the
above-captioned appeal and the underlying Provider. The estimated amount in controversy 1s
subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the 2011 cost reporting period. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.E.R. §§ 412.106(b)(2)(1)(B) and (b)}(2)(iii}(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in this request, the D.C. Circuit in Allina I vacated this regulation. However,

32973 Fed. Reg. 30190, 30240 (May 23, 2008).
3201 F. Supp. 3d 131 (D.D.C. 2016).

M 14 at 142.

3 See 42 C.F.R. § 405.1835(a)(2).
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the Secretary has not formally acquiesced to that vacatur and, in this regard, has not published
any guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that has vacated the
regulation and, if the Board were to grant EJR, the Providers would have the right to bring suit in
either the D.C. Circuit or the circuit within which they are located.’” Based on the above, the
Board must conclude that it is otherwise bound by the regulation for purposes of this EJR

request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participant in this
individual appeal is entitled to a hearing before the Board,

2) Based upon the participant’s assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board,

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and _

4) Tt is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(ii1)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.5.C. § 139500(f)(1) and
hereby grants the Provider’s request for EJR for the issue and the subject year. The

Provider has 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes
the case. '

Board Members Participating: For the Board:

Clayton J. Nix, Esq. 6/26/2019

Charlotte F. Benson, CPA i
Gregory H. Ziegler, CPA, CPC-A i X
Robert A. Evarts, Esq. I Clayton J. Nix
Susan A. Turner, Esq. Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

3 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 ¥.3d 701 (D.C.

Cir. 2017).
3 See 42 1.S.C. § 139500(N)(1).
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JUN 2 62019

DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Delivery

Maureen O’Brien Griffin, Esq.

Hall, Render, Killian, Heath & Lyman
500 North Meridian Street

Suite 400

Indianapolis, IN 46204

RE: EJR Determination
13-0186GC LifePoint 2007 DSH Medicare/Medicaid Fraction Part C Days Group

Dear Ms. Griffin:

The Provider Reimbursement Review Board (“B‘oard”) has reviewed the Providers’ June 12,
2019 request for expedited-judicial review (“EJR”) (received June 13, 2019) for the appeal
referenced above.! The Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

The improper inclusion by the [Medicare Contractor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.”

' This EJR request also included case number 16-2225GC. The Board is sending a development letter under
separate cover seeking additional information. P

? Providers’ EJR Request at 1.

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

* Id.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.’ These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP”).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, 4nd it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .1

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s
DSH payment adjustment.'!

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.*

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(S)(F)(Q)I); 42 C.F.R. § 412.106,

7 See 42 U.S.C. §§ 1395ww(d)(S)F)A)(1) and (d)(S)(F)(v); 42 C.F.R. § 412.106(c)()).
8 See 42 U.S.C. §§ 1395ww(d)(S)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).
? See 42 1J.8.C. § 1395ww(d){(5)(F)(vi).
1% (Emphasis added.)
1 42 CF.R. § 412.106(b)(2)-(3).
12 (Emphasis added.)
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The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.!?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs™) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary' stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].!’

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.16

-With the creation of Medicare Part C in 1997,'” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

1342 C.F.R. § 412.106(b)(4).

14 of Health and Human Services.

1555 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

18 1.

17 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42'U.8.C. § 1394w-21 Note (¢) “Enrollment Transition Rule.- An individual who is enrolled [in
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. 18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in

. the Federal Register. In that notice the Secretary stated that:

_once a beneficiary has elected to join an M+C plan, that
, beneficiary’s benefits are no longer administered under Part A
4 ... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . ."°

The Secretary purportedly changed her position in the Federal fiscal year (“FFY’) 2005 IPPS
.ﬁnal rule, by noting she was “revising our regulations at [42 C.F.R.] § 412. 106(b)(2)(i) to
“include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a comment regarding this change, the Secretary explained that:

. We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M~+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to inctude the days associated

Medicare] on December 31 1998, with an eligible organization under . . . {42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIIL. . . if that organization as a
contract under that part for providing services on January 1,1999 . ., . .” This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

18 60 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

2 69 Fed. Reg. at 49099.
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b}(2)(1) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).?* As aresult of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),% vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina II),*" the D.C. Circuit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I*®* The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to
this decision.

21 Jd, (emphasis added).

272 Fed, Reg. 47130, 47384 (Aug. 22, 2007).

1 72 Fed, Reg, at 47411.

75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . ., In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word *including’ in § 412.106(b)(2)(i1)(B) and

§ 412.106(b)(2)(iii)}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C, Cir, 2014).

2746 F. 3d 1102 (D.C. Cir. 2014).

%6 746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
also Alling Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (*The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

21863 F.3d 937 (D.C. Cir. 2017).

2 1d. at 943.

29 Id, at 943.945.
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Providers’ Requesf for EJR

The Providers explain that “[b]ecause the Secretary has not acquiesced to the decision in 4llina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider. .
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a |
specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise this group appeal within this EJR request have filed appeals
involving fiscal year 2007. ‘

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda’).>" In that case, the Supreme Court concluded that u cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bara
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.”

30 providers’ EJR Request at 1.
31108 S, Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
3 Berthesda, 108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations governing the Board were effective.*> Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do.so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner”).** In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented

~ CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.*® The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that the participants involved with the instant EJR request are
governed by the decision in Bethesda. The appeals of the revised NPRs contained an adjustment
to Part C Days as required for Board jurisdiction. In addition, the participants’ documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group
appeal.’” T'he appeals were timely filed. Based on the above, the Board finds that it has
jurisdiction for the above-captioned appeals and the underlying providers. The estimated amount
in controversy is subject to recalculation by the Medicare contractor for the actnal final amount

in each case.

33 73 Fed. Reg. 30190, 30240 (May 23, 2008).
34201 F. Supp. 3d 131 (D.D.C. 2016).

35 Id. at 142,

36 See 42 C.F.R. § 405.1889(b)(1) (2008).

37 See 42 C.F.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 2007 cost reporting period. Thus, the appealed cost
reporting period fails squarely within the time frame applicable to the Secretary’s Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii}(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FEFY 2011 IPPS final rule). ‘The Board recognizes that, for the
time period al issue in these requests, the D.C. Circuit in Allina I vacated this regulation.
However, the Secretary has not formally acquniesced to that vacatur and, in this regard, has not
published any guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide).*® Moreover, the D.C. Circuit is the only circuit to date that has vacated the
regulation and, if the Board were to grant EJR, the Providers would have the right to bring suit in
either the D.C. Circuit or the circuit within which they are located.’® Based on the above, the
Board must conclude that it is otherwise bound by the regulation for purposes of this EJR
request. 4

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
group appeal are entitled to a hearing before the Board,;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(iii)}(B), there are no findings of fact for resolution by the Board,;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

“Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2}(1}(B)
and (b)(2)(iii}(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the Providers’ request for EJR for the 1ssue and the subject year. The

I8 Sec generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.
Cir, 2017). ,

¥ See 42 U.S.C. § 139500(f)(1).

4 Wisconsin Physicians Service (“WPS™), filed an objection to the EJR request. In its filing, WPS argues that lhe
Board should deny the EJR request because the Board has the authority to decide the issue under appeal since it is
not bound by the Secretary’s regulation that the federal district court vacated in Allina. The Board’s explanation of
its authority regarding this issuc addresses the arguments set out in WPS’ challenge.
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Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes
the case.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD: ' ,

6/26/2019
|
. X Clayton J. Nix |

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J, Nix -A

Enclosures: Schedule of Providers

cc: Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

‘ Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Yrazg Baltimore, MD 21207
410-786-2671

Electronic Mail

Anjana Gunn

Quality Reimbursement Services, Inc.
150 N. Santa Anita Ave., Suite 570A
Arcadia, CA 91006

RE: Expedited Judicial Review Determination
17-1554GC  GNP/AHMMC Healthcare 2014 DSH SSI Ratio — Medicare Part C Days Group

17-1738GC  GNP/AHMC Healthcare 2014 DSH Medicaid Ratio — Medicare Part C Days Grp.

Dear Ms. Gunn:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ May 28,
2019 request for expedited judicial review (“EJR”) for the appeals referenced above. The
Board’s determination regarding EJR is set forth below.!

Issue in Dispute:
The issue in this appeal 1s:

[W]hether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
_program has paid most hospitals for the operating costs of inpatient hospital services under the

! On May 28, 2019, the Providers’ representative, Quality Reimbursement Services, Inc. (“QRS”) requested that the
Board bifurcate each group into two separate groups — one for discharges occurring before October 1, 2013 and one
for discharges occurring on or after that date. The Board granted that request and established Case Nos. 19-2104GC
and 19-2105GC for the post 10/1/2013 Part C Discharges issue; the Part C Discharges from 7/1/2013 — 9/30/2013
remain in these groups, Case Nos. 17-1554GC and 17-1738GC.

2 Providers’ EJR request at 1.
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prospective payment system (“PPS™).?> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.

A hosp1tal may qualify for a DSH adjustment based on its dlsproportlonate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.®? The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi){I), defines the Medicare/SS1 fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such

days) were entitled (o benefits under part A of this subchapter . . . .1°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid

Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'’

'I'he statute, 42 U.S.C. § 1395ww(d)(5HF)(vi)(D), defines the Medicaid fraction as:

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.

4 1d.

5 See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)G)(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(5)MD() and (d)(5)(F)(V); 42 C.F.R. § 412.106(c)()).
3 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

19 {Emphasis added.)

142 CFR. § 412.106(b)(2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such petiod.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.”

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

~ The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individnals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

Tn the September 4, 1990 Federal Register, the Secretary'* stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
I, 1987, we were not able to isolate the days of care associated
with Medicare patients in IIMOs, and thercfore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to 1solate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

12 {(Emphasis added.)
1342 C.F.R. § 412.106{(b}4).
14 of Health and Human Services.
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including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].!

At that time Meédicare Part A paid for HMO services and patients continued to be eligible for
Part A1

With the creation of Medicare Part C in 1997,'7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“TPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A

... . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . ..

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™") 2005 IPPS
final rule, by noting she was “revising our regulations at {42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a comment regarding this change, the Secretary explained that:

1555 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

%,

i7 The Medicare Part C program did not begin operating until January I, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.5.C. 1395mm)] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . " This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-.
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

18 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

2 69 Fed. Reg. at 49099.
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... We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?! '

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change m DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)}2)(1)}B) and (B)Y(2)(ii)(B).2 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(iXB) and (b)(Z)(1ii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”*

2) Id. (emphasis added).

2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

372 Fed. Reg. a1 47411.

2475 Fed. Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing Lo replace the word ‘or” with the word ‘including’ in § 412.106(b)(2)(i)(B) and

§ 412.106(b)(2)(1ii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 1.5, 95 (2012), aff'd in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),*® vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IP),*" the D.C. Circuit confirmed that
the Secretary’s 2004 attemplt (o change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I7* The D.C. Circuit further found in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.%° Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[bjecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i}(B) and
(b)(2)(i11)(B). (The ‘2004 Rule’) The Board is bound by the 2004 Rule.”® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issnes in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide
a specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statutc or to the substantive or
procedural validity of a regulation or CMSS Ruling.

25746 F.3d 1102 (D.C. Cix. 2014).

26746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
alsa Ailina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth™ of the 2003 NPRM.”).

21863 F.3d 937 (D.C. Cir. 2017). . '

2 Id. at 943,

2 1d, at 943-945.

3 EJR Request at |.



EJR Determination for Case Nos. 17-1554GC, 17-1738GC
QRS/AHMC 2014 Part C Days Group
Page 7

The participants in this EJR request have filed appeals involving the 2014 cost reporting period.
Based on the Providers’ representative’s Request for Bifurcation, the period at issue for these
appeals is only for discharges prior to 10/1/2013. All of the Participants in these groups have a
fiscal year ending 6/30/2014 and, therefore, this EJR determination addresses the period from
7/1/2013 through 9/30/2013.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the partlclpant may demonstrate dissatisfaction with the amount of
Medicare relmbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen.?' In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary’s rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute
or regulation expressly mandated that a challenge to the validity of a regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.>

On August 21, 2008, new regulations governing the Board were effective.® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).*" In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking, The provider’s
request for EJR was denied because the Board found that 1t lacked jurisdiction over the issue.
The District Court concluded that, under Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.”

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under

31108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item fo the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).

32 Bethesda at 1258-59.

3373 Fed. Reg. 30,190, 30,240 (May 23, 2008).

3201 F. Supp. 3d 131 (D.D.C. 2016)

¥ Banner ot 142.
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appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(1i) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

The Board has determined that the remaining participants’ appeals involved with the instant ETR
Request are governed by CMS Ruling 1727-R. In addition, the participants’ documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group
appeal®® and that the appeals were timely filed. The estimated amount in controversy is subject
to recalculation by the Medicare contractor for the actual final amount in each case.
Accordingly, the Board finds that it has jurisdiction for the referenced appeals and participants.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2014, only for the period from
7/1/2013 through 9/30/2013. Thus the appealed cost reporting period falls squarely within the
time frame applicable to the Secretary’s FFY 2005 IPPS rule being challenged. The Board
recognizes that the D.C. Circuit vacated this regulation in 4llina for the time period at issue in
these requests. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide). See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,
77-82 (D.D.C. 2016), appeal filed, No. 16-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D.C.
Circuit is the only circuit to date that has vacated the regulation and, if the Board were to grant
EJR, the Providers would have the right to bring suit in either the D.C. Circuit or the circuit
within which they are located. See 42 U.S.C. § 139500(f)(1). Based on the above, the Board
must conclude that it is otherwise bound by the regulation for purposes of this EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matler for the subject year and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

3 See 42 C.F.R. § 405.1837.
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4) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 11.5.C.. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the'subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the appeals.

Bpard Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/26/2019

!
!
;

! X Clayton J. Nix

Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosure: Schedules of Providers

cc: Lorraine Frewert, Noridian Healthcare Solutions c/o Cahaba Safeguard Administrators
Wilson Leong, Federal Specialized Services
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Electronic Delivery

Delbert Nord

Quality Reimbursement Services, Inc.
112 N. University Rd., Ste. 308
Spokane Valley, WA 99206

RE: Expedited Judicial Review Determination for Case No. 09-1745GC
QRS Providence Health 2005, 2007 Medicare Part C Days CIRP Group

Dear Mr. Nord:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the Providers’
April 4, 2019* request for expedited judicial review (“EJR”) of PRRB Case No. 09-1745GC.
The Board’s jurisdictional determination and decision regarding the EJR request is set forth

below,

Issue in Dispute

The issue in these appeals i1s:

[W]hether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

~ Fraction.?

' On May 2, 2019, the Board sent a Request for Informalion to the Providers” representative, Quality
Reimbursement Services, Inc. (“QRS™) and to the Medicare Contractor. The Board asked both parties for additional
information with respect to Providers in the group that have a fiscal year that begins in federal fiscal year (“FFY™)
2004 agnd ends in FFY 2005, In this letter, the Board gave both parties 30 days to respond, and indicated that the
request for additional information stayed the 30-day period for responding to the EIR request. QRS submitted its
response on May 9, 2019, The Medicare Contractor had until June 2, 2019 to submit its response, but failed to do
so. The Board will address this under separate cover. The 30-day period for the Board to respond restarted on June
2, 2019, after the expiration of the 30 days for the parties to respond to the Request for Information. In its response,
QRS indicated there is no dispute in this group with respect to Part C days in the SSI fraction or with discharges
prior to October 1, 2004. QRS gocs on to state that Part C days should be excluded from the SSI fraction and only
included in the Medicaid fraction. Only the 10/1/04-12/31-04 period is included in this group appeal. Therefore,
there is no dispute in this group with respect to Part C days in the SSI fraction or with discharges prior to October 1,
2004

? Providers’ EJR request at 1.



EJR Determination for Case No. 09-1745GC
QRS Providence Health 2005, 2007 Medicare Part C Days CIRP Group

Page 2

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers “inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS”).? Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adJustments

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A"

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(T), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefils under part A of this subchapter . .. 10

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment. "’

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,

*Id.

5 See 42 U.S.C. § 1395ww(d)(5).

5 See 42 U.S.C. § 1395ww(d)(S)F)G)1); 42 C.FR. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(5)(FYD() and (d)(SHF)(v); 42 CF.R. § 412.106(c)(D).
8 See 47 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

? See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

'® Emphasis added.

142 CF.R. § 412.106(b)(2)-(3).
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The statute, 42 U.S.C. § 1395ww(d)}(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

" the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period."?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs™) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMQs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

‘2 Emphasis added.
1342 CF.R. § 412.106(b)(4).
14 of Health and Human Services,
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including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].”®

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.'S

With the creation of Medicare Part C in 1997,'7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

- care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004."

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that: t

[O]nce a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A . . . .
once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for the
M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . . . . "

The Secretary purportedly changed her position in the Federal fiscal year (“FFY”’) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?® In response to a.comment regarding this change, the Secretary explained that:

We do agree that once Medicare beneficiaries elect Medicare Part
C coverage, they are still, in some sense, entitled 1o benefits under
Medicare Part A. We agree with the commenter that these days

15 55 Fed. Reg, 3599, 39994 (Sept. 4, 1990).

16 Jd.

17 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.8.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. 'I'he Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.

13 69 Fed. Reg. 43918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added)

2069 Fed. Reg. at 49099,
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should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.?! '

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
Angust 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.?? In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections™ to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1)}(B) and (b)(2)(iii)(B).”> As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,

" CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)}(B) “to clarify” the Part C

DSH policy by replacing the word “or” with “including.”*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina ), vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.?6 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IF’),*" the D.C. Circuit confirmed that

2 Id. (emphasis added).
22 7) Fed. Reg. 47130, 47384 (Aug. 22, 2007).

B id. at 47411,
2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including’ in § 412.106(b)(2){(1)(B) and

§ 412.106(b)(2)(iii}(B).”); Alling Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’'d in part
and rev'd in part, 746 F. 3d 1102 (D.C. Cir. 2014). :

746 F. 3d 1102 (D.C. Cir. 2014).
2% 74 &l 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See also

Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.1.C. 2012) (“The Court concludes that the Secretary’s
interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of Federal
Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.™).

27863 F.3d 937 (D.C. Cir. 2017).
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the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 122 The D.C. Circuit further found in Allina IT that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.% Once again, the Secretary has not acquiesced to

this decistion.

Providers’ Request for EJR

The Providers explain that “[blecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)}(B). (The ‘2004 Rule’) The Board is bound by the 2004 Rule.”?® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(£)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (i1) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction for the Group Participants

The participants that comprise the group appeals within this EIR request have filed appeals
imvolving fiscal years 10/1/2004 through 2007.

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda™).*' In that case, the Supreme Court concluded that a cost

B 1 at 943,
22 1. a1 943-945,

¥ EJR Request at 1. : : )
31 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-
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report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.’

A. Jurisdictional Determination On Specific Individual Participanis

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority
request “[a]ll of the information and documents found necessary by the Board for issuing a[n
EJR] decision,™? including documentation relating to jurisdiction. Similarly, the regulations
goveming group appeals specify that jurisdiction “may be raised at any time.”*

1. Participant 4: Holy Family Hospital, Provider No. 50-0077, FYE 10/1/2004 — 12/31/2004

The Board finds that it does not have jurisdiction over this Provider because it did not
properly transfer the Part C days issue from its individual appeal to an optional group in
2009 and that, as a result, the subsequent transfer requests are not valid.

Participant 4, Holy Family Hospital (12/31/2004), filed its individual appeal request with
the Board on September 25, 2006, to which the Board assigned Case No. 06-2402. The
Provider’s request was titled, “Request for a Board Hearing and Transfer of an Issue to a
Group Appeal. With respect to the “Medicare HMO Days” issue, the Provider included
the issue statement and also indicated, “A group appeal is currently being formed and we
intend to transfer this issue to that group.”® However, the appeal request did not include
an actual request to transfer. ‘ '

Subsequently, in a request dated March 9, 2009, titled “Request to Transfer Issue to a
Group Appeal,” the Provider submitted a request to transfer the Part C days issue from its
individual appeal to a group. However, the transfer request does not reference any case
number. Rather, it indicates that the group is the QRS Providence Health Medicare Part
C Days CIRP Group (proposed name) but does not reference any specific fiscal year or
case number (or even request that a new group appeal be formed).*

disallowed the item.).

32 Bethesda, 108 S. Ct. at 1258-59.

33 42 C.F.R. § 405.1842(e}2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request). .

34 42 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”

3 Schedule of Providers at Tab 4B.

% Schedule of Providers at Tab 4G.
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Notwithstanding this history, the group representative asserts in the Schedule of
Providers that the Provider was transferred to Case No. 07-2388G (QRS Pre-10/1/2004
DSH Medicare Managed Care/Medicaid Eligible Days Group). However, that is not
reflected in the Provider’s March 9, 2009 transfer request.

The Board notes that Case No. 07-2388G was established on July 17, 2007 and Holy
Family Hospital did not request to transfer the Part C days to that group until much later
on March 9, 2009. As such, it is clear that the case was well established and the Provider
should have known the group case number (and correct group title) to reference on its
transfer request. Based on the above, the Board finds that the March 9, 2009 transfer

request is void.

Next, the Provider submitted a request, dated February 1, 2016, to transfer the Partt C
days issue apparently from 07-2388G to Case No. 09- 17OSGC (QRS Providence Health
2004 Medicare Part C Days CIRP Group).?’ In this regard, this transfer request
references the Provider’s individual appeal, Case No. 06-2402, and Case No. 07-2388G
on the prior Board Case No(s) line. However, as noted above, the Provider could not
transfer from 07-2388G since there is no evidence of such a transfer (moreover, any
group to group transfers have to be approved by the Board per Board Rule 17 discussed
below). Further, the Provider could not transfer from the individual appeal at that time
(i.e., in February 2016) because the Provider’s md1v1dual appeal had already closed over
6 years earlier on June 17, 2009.

Last, on June 8, 2016, the Board issued a decision in Case No. 09-1708GC in-which 1t
bifurcated the period from 10/1/2004 — 12/31/2004 for several providers in the group,
including Holy Family Hospital, and transferred that portion of the cost reporting period
to this appeal, Case No. 09-1745GC.

The problem arises because the Provider never established that it properly transferred the
Part C days issue from its individual appeal, Case No. 06-2402, to the optional group
appeal, Case No. 07-2388G. Because the Provider did not properly transfer the issue to
the optional group appeal, the attempt to subsequently transfer to the CIRP group 09-
1708GC is not valid. As the Provider was not properly pending in Case No. 09-1708GC,
it should not have been included in the Board’s decision to bifurcate the partial fiscal
years and transfer them to this appeal, Case No. 09-1745GC.

Additionally, the version of the Board Rules that were in effect at the time of the
February 1, 2016 request to transfer the issue from Case No. 07-2388G to Case No. 09-

1708GC states:

Rule 17 — Request to Transfer from Group Appeal inte Other Appeals (42
C.F.R. § 405.1837(e)(5)) (Appendix — Model Form D)

3 Note this also suggests that the Provider knew its initial transfer request was void.
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The Board will not grant a request to transfer from a group case to another case
except upon written motion demonstrating that the group failed to meet the
amount in controversy upon full formation or common issue requirements. The
motion must also include a fully executed Model Form D (Transfer Form) and
Model Form A as appropriate. No transfer from a group to another case is
effective unless the transfer request is approved by the Board.>®

There is nothing in the record to indicate that the Board approved the request to transfer
from Case No. 07-2388G to Case No. 09-1708GC. Accordingly, that transfer is not

vahd.

Based on these facts, the Board finds that the Provider did not properly transfer the Part C
days issue from its individual appeal to Case No. 07-2388G and that, as a result, any
subsequent attempts to transfer from that group to another group could not be valid (and,
in fact, were not Board approved). Accordingly, the Board hereby dismissed the Provider

from this appeal.

2. Participant 11: Holy Family Hospital, Provider No. 50-0077, FYE 12/31/2005

The Board finds that it does not have jurisdiction over Holy Family Hospital (FYE
12/31/2005) in this appeal because the Provider has appealed from a revised Notice of
Program Reimbursement (“NPR”) that did not adjust the SSI percentage. The Provider’s
revised NPR was issued on 4/12/2007 and 1t filed its appeal request with the Board on
10/4/2007.

The Code of Federal Regulations provides for an opportunity for a revised NPR. 42
C.F.R. § 405.1885 (2007) provides in relevant part:

A determination of an intermediary . . . may be reopened with respect
to findings on matters at issue in such determination or decision, by
such intermediary . . . either on motion of such intermediary . . . or on
the motion of the provider affected by such determimation or decision
to revise any matter in issue at any such proceedings.

A revised NPR is considered a separate and distinct determination from which the
provider may appeal. 42 C.F.R. § 405.1889, effective through May 22, 2008, stated:

Where a revision is made in a determination or decision on the amount
of program reimbursement after such a determination or decision has
been reopened . . . such revision shall be considered a separate and
distinct determination or decision to which the provisions of Secs.
405.1811, 405.1835, 405.1875, and 405.1877 are applicable.

38 PRRB Rules Effective July 1, 2015 (emphasis added).
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42 C.F.R. § 405.1889 was addressed in Emanuel Med. Ctr., Inc. v. Sebelius, 37 F. Supp.
3d 348 (D.D.C. Apr. 17, 2014). In that case, the Court held that the “issue-specific”
interpretation of the revised NPR regulation is reasonable and that any change to the DSH
adjustment is not sufficient to establish that all of the elements of the DSH adjustment

have been reconsidered.

Here, the Provider has indicated that it “self-disallowed” the Part C days. Therefore,
there is no Part C adjustment on the audit adjustment report with which the Provider
could be dissatisfied, and the Board finds that it does not have jurisdiction. Holy Family
Hospital (FYE 12/31/2005) is dismissed from this appeal.

3. Participant 15: Little Company of Mary — Torrance, Provider No. 05-0353, FYE
12/31/2006

The Board finds that it does not have jurisdiction over Little Company of Mary —
Torrance (FYE 12/31/2006) because it did not file a letter of representation. Toyon
Associates, Inc. filed the individual appeal request on behalf of the Provider. However, a
representative from the Provider hospital did not sign the appeal request and there is no
separate letter of representation on the Provider’s letterhead authorizing Toyon to
represent the Provider prior to or concurrent with that appeal request.

In addition to representation issues for the individual appeal request, there are similar
issues with the group appeal. The request to transfer the Part C days issue from the
individual appeal to this group is signed by Toyon and QRS, the representative of this
group. Again, there is nothing in the record to indicate that the Provider authorized either
company to represent it before the Board for this fiscal year end.

Board Rule 5.4%7 requires the submission of a letter designating an internal or external
representative. The letter designating the representative must be on the provider’s
letterhead and be signed by an authorizing official of the provider or parent organization.
The letter must reflect the provider’s name, number, and fiscal year under appeal. The
letter must not be issue specific unless it is for participation in a group appeal in which
there is only one issue permitted to be raised. The letter must contain the following
contact information for the representative: name, organization, address, telephone
number, and email address. If the provider wishes to change its representative, it must
submit an updated letter to the Board and a copy to the Medicare Contractor and Appeals
Support Contractor. The provider must also notify both the old representative and the
new representative of the change. Board Rule 12.8 states that the Board recognizes a
single group representative and each provider must file a letter of representation in
accordance will Rule 5. Providers without a letter of representation will not be permitted
to join the group. Board Rule 21.9.2 requires the letter of representation be placed under
Tab H of the jurisdictional documents. As it did not comply with the Board rules

39 The Board Rules are found on the internet at https://www.cms.gov/Regulations-and-Guidance/Review-
Boards/PRRBReview/index.html.
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regarding letters of representation, Little Company of Mary — Torrance (FYE
12/31/2006) is dismissed from this appeal.

4. Participant 20: St. Joseph Medical Center, Provider No. 05-0235, FYE 12/31/2007

The Board finds that St. Joseph Medical Center (FYE 12/31/2007) did not timely file its
individual appeal request and that, therefore, its request to transfer the Part C Days issue
to this group was not proper.

On March 6, 2013, the Provider was issued an original NPR. On April 5, 2013, the
Provider received a letter from the Medicare Contractor indicating that there was a typo
on its NPR -- the date should have been March 6, 2013, not March 6, 2012. The
Medicare Contractor included a copy of the NPR with the correct date.

The Provider has indicated on the Schedule of Providers that its final determination is
dated April 5, 2013 — and from this date, the Provider’s appeal would have been timely
filed at 165 days. However, this is not the correct date of final determination; the
Provider’s final determination date is March 6, 2013. Its appeal request was received 195
days after this, thus the appeal was not timely filed.

Pursuant to 42 C.F.R. § 405.1835(a)(3)(i) and PRRB rules, an appeal must be filed with
the Board no later than 180 days after the provider has received its final determination.

42 C.F.R. § 405.1835(a)(3) states:

(3) Unless the provider qualifies for a good cause extension|...},
the date of the receipt by the Board of the provider’s hearing
request must be no later than 180 days after the date of receipt by
the Provider of the final contractor or Secretary determination.

For mailing purposes, pursuant to 42 C.F.R. § 405.1801(a)(1)(iii) and Board Rule 4.3, the
date of receipt of a NPR is presumed to be five days after the date of issuance, unless
established by a preponderance of the evidence that it was actually received on a later
date. Furthermore, 42 C.F.R. § 405.1801(a)(2) establishes that the date of receipt by the
Board is the date of delivery where the document is transmitted by a nationally-
recogmzed next-day courier or, alternatively, the date stamped “received” by the
reviewing entity where a natlonally-recogmzed next-day courier is not used.

The Board finds that the Provider did not timely file its appeal request and that, therefore,
the request to transfer the Part C days issue to this group was not proper. Accordingly,
the Board hereby dismisses St. Joseph Medical Center (FYE 12/31/2007) from this

appeal.
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5. Participant 27: Swedish Medical Center, Provider No. 50-0027, FYE 12/31/2007

~There is a pending jurisdictional challenge related to this Provider that the Medicare
Contractor filed on April 16, 2014. The Provider filed a responsive brief on April 21,

2014.

The Medicare Contractor argues that the Board should find that it does not have
jurisdiction over Swedish Medical Center (12/31/2007) because it did not make an
adjustment to the issue on the Provider’s cost report pursuant to 42 C.F.R. § 405.1835.

The Board finds that it bas jurisdiction over Swedish Medical Center’s 12/31/2007
appeal. As discussed above, for purposes of Board jurisdiction over a participant’s
-appeals for cost report periods ending prior to December 31, 2008, the participant may
demonstrate dissatisfaction with the amount of Medicare reimbursement for the appealed
issue by claiming the SSI/Part C issue as a “self-disallowed cost,” pursuant to the
Supreme Court’s reasoning set out in Bethesda."® In that case, the Supreme Court
concluded that a cost report submitted in full compliance with the Secretary’s rules and
regulations, does not bar a provider from claiming dissatisfaction with the amount of
reimbursement allowed by the regulations. Further, no statute or regulation expressly
mandated that a challenge to the validity of a regulation be submitted first to the
Medicare Contractor where the contractor is without the power to award

reimbursement.?!

Therefore, the Board finds that it has jurisdiction over the Provider’s self-disallowed Part
C Days issue for its 12/31/2007 FYE appeal.

B. Jurisdictional Determination for Remaining Participants

With the exception of the group issues and providers discussed above, the Board has
determined that the remaining participants’ appeals involved with the instant EJR
Request are governed by Bethesda. In addition, the remaining participants’
documentation shows that the estimated amount in controversy exceeds $50,000, as
required for a group appeal*? and that the appeals were timely filed. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the
actual final amount in each case. Accordingly, the Board finds that it has jurisdiction for
the referenced appeals and the underlying remaining participants.

40 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the itern and then appcals the item to the Board. The
Medicare Contractor’s NPR would not include any disattowance for the item. The provider effectively self-
disaliowed the item.).

4t Bethesda, 108 S. Ct. at 1258-59.

%2 See 42 CF.R. § 405.1837.
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Board’s Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve the 10/1/2004 through 2007 cost reporting periods.
Thus, the appealed cost reporting pertods fall squarely within the time frame applicable to the
Secretary’s Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. §§ 412.106(b)}(2)(1}(B) and (b)(2)(ii1){B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacarur is being implemented (e.g.,
only circuit-wide versus nationwide).”® Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.* Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) It does not have jurisdiction over Participants 4, 11, 15, or 20, for the reasons
discussed above;

2} It does have jurisdiction over the challenged Provider, Swedish Medical Center
(Provider No. 50-0027, FYE 12/31/2007);

3) It has jurisdiction over the matter for the subject years and that the remaining
participants in these group appeals are entitled to a hearing before the Board;

4) Based upon the remaining participants’ assertions regarding 42 C.F R,
§§ 412.106(b)(2)(1X(B) and (b)(2)(111)(B), there are no findings of fact for resolution
by the Board,

5) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

6) It is without the authority to decide the legal question of whether 42 C.F.R.
§§ 412.106(b)(2)(1)}B) and (b)(2)(111)}(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)}(B) (2011) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and

4 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 {D.C.

Cir. 2017).
“ See 42 U.S.C. § 139500(A(1).
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hereby grants the remaining participants’ request for EJR for the issué and the subject years,
except for the participants noted above. The participants have 60 days from the receipt of this
decision to institute the appropriate action for judicial review. Since this is the only issue under
dispute in the case, the Board hereby closes Case No. 09-1745GC. - ‘

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

For the Board:

6/26/2019

X Clayton J. Nix

Clayton L. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosurés: Schedules of Providers

ce: John Bloom, Noridian Healthcare Solutions
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207

410-786-2671

Electronic Mail

Stephanie Webster, Esq.

Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW

Washington, DC 20026

RE: Expedited Judicial Review Determination
07-1675GC Catholic Health East 2004 DSH Medicare + Choice Days Group

‘Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers’ May 1, 2019
request for expedited judicial review (BJR) (received May 2, 20191 for the appeal referenced
above. The Board’s determination regarding EJR is set forth below.’

Issue in Dispute:

The issue in this appeal is:

Whether Medicare Part C patients are ‘entitled to benefits’ under Part A,
such that they should be counted in the Medicare Part A/ SSI? fraction and

excluded from the Medicaid fraction numerator or vise-versa.*

' 'The May 1, 2019 Request for EJR included three groups: 07-1765GC, 13-2317GC, and 13-2318GC. The Board
granted EJR in Case Nos. 13-2317GC and 13-2318GC on May 17, 2019 under separate cover,

2 On May 2, 2019, the Providers’ representative, Akin Gump Straus Hauer & Feld (“Akin Gump”) requested that the
Board bifurcate the group into two sepurate groups — one for discharges occurring before October 1, 2004 and one
for discharges occurring on or after that date. On May 14, 2019, The Board granted the bifurcation request and
established Case No. 19-1888GC for the pre-October 1, 2004 Part C Discharges issue; the Part C Discharges on or
after October 1, 2004 remain in this group, Case No. 07-1675GC. Subsequently, on May 15, 2019, the Board issued
a Request for Information in this group. The Board requested information from both Akin Gump and the Medicare
Contractor with respect to Providers in the group that have a fiscal year that begins in federal fiscal year (“FFY”)
2004 and ends in FFY 2005. In this letter, the Board gave both parties 30 days to respond, and indicated that the
request for additional information stayed the 30-day period for responding to the EJR request. Akin Gump filed its
response on June 12, 2019, and the Medicare Contractor filed its response on June 13, 2019, In its response, Akin
Gump indicated that this group appeal “relates only to the Medicaid fraction, and only with respect to days for
paticnts discharged on or after October §, 2004.” Therefore, there is no dispute in this group with respect to Part C
days in the SST fraction or with discharges prior to QOctober 1, 2004, .

3 «g Q1 is the acronym for “Supplemental Security Income.”

4 Providers” EJR Request at 4.
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Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS™).° Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.’

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.” These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.®

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage -
(“DPP”).? As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.”® The DPP is defined as the sum of two fractions expressed as percentages.!! Those
two fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The stétute, 42 U.8.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .2

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'?

5 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412.
6 Id.

7 See 42 U.S.C. § 1395ww(d)(5).

% See 42 U.S.C. § 1395ww(d)(5)(F)(N)(); 42 C.F.R. § 412.106.

9 See 42 US.C. §§ 1395ww(d)(S)I)E)D) and (d)(S)(F)); 42 CF.R. § 412.106(c)().
1 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).

W See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

12 (Emphasis added.)

1342 CFR. § 412.106(b)(2)-(3)-
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The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a Statc plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.™

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period."

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm, The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolied under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.
In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1836(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395wwi(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that

14 (Emphasis added.)
1542 C.F.R. § 412.106(b)(4).
18 of Health and Human Services.
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allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH

adjustment].!”

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A3

With the creation of Medicare Part C in 1997,'® Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004, 20

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

.. . once a beneficiary has elected to join an M+C plan, that

beneficiary’s benefits are no longer administered under Part A

... .once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient

days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient’s days for

the M+C beneficiary who is also eligible for Medicaid would\be

included in the numerator of the Medicaid fraction . . . *!
The Secretary purportedly changed her position in the Federal fiscal year (“FFY”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(i) to

7 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).

18 1d.
'9 The Medicare Part C program did not begin operating until January 1, 1999. See P.L.105-33, 1997 HR 2015,

codified as 42 U.S.C. § 1394w-21 Note {¢) “Enroliment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered
‘to be enrolled with that orgarization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . .7 This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIIL.

2 59 Fed. Reg. 48918, 49099 (Aug. 11, 2004),
21 68 Fed. Reg. 27154, 27208 (May 19, 2003} (emphasis added).
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include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”?? In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,
entitled to benefiis under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction

of the DSH calculation.?

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(1) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.®® In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rale. These “technical corrections” are reflected at 42 C.F.R.

§§ 412.106(b)2)(I)(B) and (b)(2)(iii)(B).** As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part CDSH
policy”).” Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.”?®

2 69 Fed. Reg. at 49099,
2 Id, (emphasis added).
472 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

2 72 Fed, Reg. at 47411,
2675 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

* 2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to turther clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitted to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word ‘including” in § 412.106(b)(2)(1){B) and
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina 1),?” vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.”® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina IF"),” the D.C. Circuit confirmed that
the Secrctary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I.3° The D.C. Circuit further found in d/lina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.3! Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
“entitled to benefits” under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term “entitled to benefits under Part A” to mean
covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1, 20043

In Allina I, the Court affirmed the district court’s decision “that the Secretary’s final rule was not
a logical outgrowth of the proposed rule.”” The Providers point out that because the Secretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the .
Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.ER. §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B).

§ 412.106(b)(2)(iii}(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev'd in part, 746 F. 3d 1102 (D.C, Cir. 2014). '

21746 F. 3d 1102 (D.C. Cir. 2014). _
28746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius, 904 F, Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.”).

29 863 F.3d 937 (D.C. Cir. 2017).
30 Id at 943.

31 14, at 943-945,

32 50 Fed. Reg. at 49,099,

3 Alfina at 1109,
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" In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the
Medicaid fraction. To obtain relief, the Providers seck a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that
since the Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the

regulation, Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide
a specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction for Group Participants

The participants in this EJR request have filed appeals involving the 2004 cost reporting period.
Based on the Providers’ representative’s response to the Board’s Request for Information, the
period at issue for these appeals is only for discharges on or after 10/1/2004 in the Medicaid
fraction. All of the Participants in this group have a fiscal year ending 12/31/2004. For these
participants, there is no dispute with respect to the period from 1/1/2004 through 9/30/2004,
whether in this EJR determination or in this group appeal generally. ‘

For purposes of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “seli-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (‘‘Bet/’fuesa.’a”).34 In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regalation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.”

.

3108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the itemn and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
35 Bethesda, 108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations governing the Board were effective.’® Among the new
regulations implemented in Federal Register notice was 42 C.F.R. § 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(“Banner™)?" In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider’s request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.*® '

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. § 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant’s appeal of matters that the Medicare
contractor specifically revised within the revised NPR.*’ The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

A, Jurisdictional Determination On Participant 2 — Mercy Hospital, Provider No. 10-0061 —
Appeal of Revised NPR

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the
authority request “[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,” including documentation relating to jurisdiction.

3 73 Fed. Reg. 30,190, 30,240 (May 23, 2008).

37201 F. Supp. 3d 131 (D.D.C. 2016}

3% Id. at 142.

29 See 42 C.F.R. § 405.1889(b)(1) (2008). _

40 47 C.F.R. § 405.1842(e)}(2)(ii) (referencing to the decision in subsection (f) which included a decision on both °

jurisdiction and the EIR request).
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Similarly, the regulations governing group appeals specify that jurisdiction “may be
raised at any time.”*!

The Board finds that it does not have jurisdiction over Mercy Hospital’s revised NPR
appeal because the revised NPR did not specifically adjust Part C days.

The regulation, 42 C.F.R. § 405.1889, states that:

(a) If a revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the determination or decision is
reopened as provided in §405.1885 of this subpart, the revision must be
considered a separate and distinct determination or decision to which the
provisions of 42 C.F.R. §§ 405.1811, 405.1834, 405.1835, 405.1837,
405.1875, 405.1877 and 405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or decision are within the scope of any appeal of the revised
determination or decision. '

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal of the
revised determination or decision.

In its response to the Board’s request for information, Akin Gump makes clear that this
appeal relates only to the Medicaid fraction. However the Provider’s revised NPR did
not make an adjustment with respect to Part C days in the Medicaid fraction. Therefore,
since the revised NPR at issue did not adjust the Part C days issue as required by 42
C.F.R. § 405.1889, the Board finds that it lacks jurisdiction over the revised NPR appeal.
Accordingly, the Board dismisses Mercy Hospital’s revised NPR from this appeal.
Notwithstanding, the Board notes that the Provider’s original NPR appeal remains
pending in Case No. 07-1675GC.

B. Jurisdictional Determination for Remaining Participants

With the exception of the participant described above, the Board has determined that the
remaining participants’ appeals involved with the instant EJR Request are governed by
the decision in Bethesda. In addition, the remaining participants’ documentation shows

' 42 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”
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that the estimated amount in controversy exceeds $50,000, as required for a group
appeal*? and that the appeals were timely filed. The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the actual final amount in each
case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals and

- the underlying remaining participants.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2004, only for the period from
10/1/2004 through 12/31/2004. Thus, the appealed cost reporting period falls squarely within
the time frame applicable to the Secretary’s Part C DSH policy being challenged which was
adopted in the FFY 2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(i)(B)
and (b)(2)(iii)(B) as part of the FFY 2008 IPPS final rule (with a minor revision published in the
FFY 2011 IPPS final rule). The Board recognizes that, for the time period at issue in this
request, the D.C. Circuit in Allina I vacated this regulation. However, the Secretary has not
formally acquiesced to that vacatur and, in this regard, has not published any guidance on how
the vacatur is being implemented (e.g., only circuit-wide versus nationwide).” Moreover, the
D.C. Circuit is the only circuit to date that has vacated the regulation and, if the Board were to
grant EJR, the Providers would have the right to bring suit in either the D.C. Circuit or the circuit
within which they are located.”* Based on the above, the Board must conclude that it is

otherwise bound by the regulation for purposes of this EJR request.

Board’s Decision Regarding the EJR Request

The Board finds that:

1) Tt has jurisdiction over the matter for the subject year and that the remaining participants
in this group appeal are entitled to a hearing before the Board;

2) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(i)(B) and
(b)(2)(iii)(B), there are no findings of fact for resolution by the Board;

3) Itis bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and

4} It is without the authority to decide the legal question of whether 42 C.F.R,
§8 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid. .

2 See 42 C-F.R. § 405.1837,
4 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff"d, 875 F.3d 701 (D.C.

Cir. 2017). :
4 Lee 42 U.S.C. § 139500(f)(1).
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(1)(B)
and (b)(2)(iii)(B) (2008) properly falls within the provisions of 42 U.8.C. § 139500(f)(1) and
hereby grants the remaining Providers’ request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closcs
Case No. 07-1675GC.

Board Members Participating;

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD:

6/26/2019

X Clayton J. Nix
Clayton ). Nix, Esq,

Chair -

Signed by: Clayton L. Nix -A

Enclosure; Schedule of Providers

cc: Bruce Snyder, Novitas Solutions, Inc.
Wilson Leong, Federal Specialized Services
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James Ravindran

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue

Suite 570A

Arcadia, CA 91006

RE: Expedited Judicial Review Determination for Case No. 13-0311GC
QRS HMA 2005 Medicare Managed Care Part C Days CIRP Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the Providers’
March 20, 2019 request for expedited judicial review (“EJR”) of PRRB Case No. 13-0311GC.
The Board’s jurisdictional determination and decision regarding the EJR request is set forth
below., |

Issue in Dispute

- The issue in this appeal is:

[Whether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(““DSH Adjustment”™) Medicare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers “inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

! The Board issued two Requests for Information in this group appeal, on April 18, 2019, and May 9, 2019, both of
which stayed the 30 day time period for the Board to respond to the EJR request. In the May 9, 2019 Request for
Information, the Board $pecifically requested responses from both QRS as the designated group representative and
the Medicare Contractor, with respect to those providers in Case No. 13-0311GC who have a fiscal year that begins
in federal fiscal year (“FFY) 2004 and ends in FFY 2005. QRS responded to the first request on April 22, 2018,
and to the second request on June 7, 2019. The Medicare Contractor responded to the Board’s request on June 7,
2019. Tn its April 22, 2019 Response, QRS requested that the Board bifurcate Case No. 13-0311GC into two
groups: 1. All Providers/Fiscal Periods (or partial Fiscal Periods) prior to 10/1/2004 and 2. All Providers/Fiscal
Periods (or partial Fiscal Periods) on or after 10/1/2004. The Board granted this request and established Case No.
19-2107GC for the Providers/Fiscal Periods prior to 10/1/2004. The Providers/Fiscal Periods on or after 10/1/2004
remain pending in Case No. 13-0311GC and QRS submitted an updated Schedule of Providers that reflects the fiscal .
periods under appeal after the bifurcation,

? Providers’ EJR request at 1.
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prospective payment system (“PPS™).> Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.*

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.’ These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.

A hospital may qualify for a DSIH adjustment based on its disproportionate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a quahfymg
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.’ Those two
fractions are referred to as the "Medicare/SS1" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter X VI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled to benefits under part A of this subchapter . . . .1°

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS™), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'!
The statute, 42 U.S.C. § 1395ww(d)(5)}F){(vi)(II), defines the Medicaid fraction as:

[T]he fraction (expressed as a percentage), the numerator of which
is the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the

3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 CE.R, Part 412.

4 Id.

% See 42 U.S.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(S)F)(1)(1); 42 C.R.R. § 412.106.

1 See 42 U.S.C. §§ 1395ww(d)(5)(F)(i)(1) and (d)(S)(F)(v); 42 C.F.R. § 412.106(c)(D).
8 See 42 U.S.C. 8§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 CF.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).

" Emphasis added.

N 42 C.F.R. § 412.106(b)(2)-(3).
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Medicaid program), but who were rnot entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.'?

The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.’?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs”) and competitive medical plans (“CMPs”) is found at 42 U.5.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm{a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'® stated that:

Based on the language of section 1886(d)}(5)(F)(v1) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(v1)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment]."

At that time Medicare Pait A paid for HMO services and patients continued to be eligible for
Part A.'¢

" Emphasis added.

342 C.F.R. § 412.106(b)(4).

" of Health and Human Services.

15 55 Fed, Reg. 35990, 39994 (Sept. 4, 1990).
' Id.



EJR Determination for PRRB,Case No. 13-0311GC
QRS HMA 2005 Medicare Managed Care Part C Days CIRP Group

Page 4

With the creation of Medicare Part C in 1997,"” Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.'8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

[Olnce a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A . . . .
once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient’s days for the
M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . ... "

The Secretary purportedly changed her position in the Federal fiscal year (“FFY™) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.”®® In response to a comment regarding this change, the Secretary explained that:

We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to
benefits under Medicare Part A. We agree with the
commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in

17 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note {(¢) “Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under . . . {42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII. . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on Decemnber 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIHI.

1360 Fed. Reg. 48918, 49099 (Aug. 11, 2004).
19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added).

2 (9 Fed. Reg. at 49099.
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the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.?! :

+ This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(1) was included i the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.”” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“technical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections” are reflected at 42 C.F.R. ,

§§ 412.106(b)(2)(A)(B) and (b)(2)(iii}(B).? As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH -
policy”). Subsequently, as part of the FFY 2011 IPPS final rule published on August-15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(iii)(B) “to clarify” the Part C
DSH policy by replacing the word “or” with “including.””?*

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“dllina I"), vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.® However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price (“Allina 1I’),” the D.C. Circnit confirmed that
the Secretary’s 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in A/lina 1.2* The D.C. Circuit further found in Allina 1] that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2 Once again, the Secretary has not acquiesced to
this decision.

2 Id. (emphasis added).
2272 Fed. Reg. 47130, 47384 (Aug. 22, 2007).

BId. at 47411,
2475 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word ‘or’ with the word “including’ in § 412.106(b)(2}(i)(B) and

§ 412.106(b)(2)(iii}B).”); Allina Healthcare Servs. v. Sebelius, 304 F. Supp. 2d 75, 82 n.5, 95 (2012), aff’d in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

%746 F,3d 1102 (D.C. Cir. 2014).
%6 [d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See also

Allina Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012} (“The Court concludes that the Sccretary’s
interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of Federal
Regulations until the summer of 2007, was not a “logical outgrowth” of the 2003 NPRM.™),

2863 F.3d 937 (D.C. Cir. 2017).

2 Id. at 943.

% Id. at 943-945.



EJR Determination for PRRB Case No. 13-0311GC
QRS HMA 2005 Medicare Managed Care Part C Days CIRP Group

Page 6

Providers’ Request for EJR

-

The Providers explain that “[bJecause the Secretary has not acquiesced to the decision in Allina
[1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)(B} and
(b)(2)(iii)(B). (The ‘2004 Rule’) The Board is bound by the 2004 Rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual tssues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the JurIdectmnaI requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (1) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction for the Group Participants

The participants that comprise the group appeals within this EIR request have filed appeals
involving the 2005 cost reporting period. Based on the Providers’ representative’s April 22,
2019 Request for Bifurcation, the period at issue for these appeals is only for discharges on or
after 10/1/2004.

For purpeses of Board jurisdiction over a participant’s appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a “self-
disallowed cost,” pursuant to the Supreme Court’s reasoning set out in Bethesda Hospital
Association v. Bowen (“Bethesda”).31 In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary’s rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity

30 KIR Request at 1.
31108 S. Ct. 1255 (1988). See also CMS Rulmg CMS-1727-R (in self-disallowing an item, the provider subrnits a

cost-report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor’s NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
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of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.?

A. Jurisdictional Determination On”Participants 23 and 24 — Yakima R\egional Medical
Center, Provider No. 50-0012, FYFE 6/30/2005

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the
authority request “[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,”* including documentation relating to jurisdiction.
Similarly, the regulations governing group appeals specify that jurisdiction “may be
raised at any time. w3

The Board finds that Participant 24 is a duplicate of Participant 23 and should not be

- included as a separate entry on the Schedule of Providers. Participants 23 and 24 on the
Schedule of Providers are the same Provider, appealing from the same final
determination, for the same FYE. The Provider, Yakima Regional Medical Center, filed
an individual appeal request with the Board on August 31, 2018, from a Notice of
Program Reimbursement that was issued on March 1, 2008.%% In its appeal request, the -
Provider appealed several issues, including Issue 3: DSH — SSI Fraction/Medicare
Managed Care Part C Days; and Issue 6: DSH - Medicaid Fraction/Medicare Managed
Care Part C Days.*® When the Provider requested to transfer these issues to this group,
which encompasses both fractions, it transferred the issues separately. The Provider’s
representative included the Provider as participant 23 and 24, with the only difference
being Tab G — Tab 23G is the transfer letter for the Medicaid Fraction and Tab 24G is the
transfer letter for the SST Fraction. The Board finds that Participant 24 is duplicative of
Participant 23, with the exception of the transfer request. Therefore, the Board has
associated the transfer request submitted at Tab 24G with the documents for Partlclpant
23, and dismisses Participant 24 from the Schedule of Providers.

B. Jurisdictional Determination for Remaining Participants

With the exception of the participants described above, the Board has determined that the
remaining participants’ appeals involved with the instant EJR Request are governed by
the decision in Bethesda. In addition, the remaining participants’ documentation shows

32 Bethesda, 108 8. Ct. at 1258-59.
342 C.F.R. § 405.1842(e)(2)(i1) (referencing to the decision in subsection (f) which included a decision on both

jurisdiction and the EJR reguest).

34 42 C.F.R. 405.1837(e}(2) states: “The Board may make jurisdictional findings under § 405.1840 at any time,
includimg, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers helieve they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”

33 The Board assigned PRRB Case No. 18-1667 to the appeal.

3 Schedule of Providers at Tabs 23B and 25B.
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that the estimated amount in controversy exceeds $50,000, as required for a group
appeal®” and that the appeals were timely filed. The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the actual final amount in each
case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals and

the underlying remaining participants.

Board’s Analysis Regarding the Appealed Issue

The appeal in this EJR request involve 2005 cost reporting periods, only for the period on or
after 10/1/2004. Thus, the appealed cost reporting periods fall squarely within the time frame
applicable to the Secretary’s Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. §§ 412.106(b)(2)(i)(B) and (b)(2)(iit1)(B) as
part of the FFY 2008 IPPS final rule (with a minor revision published m the FFY 2011 IPPS
final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Circuit in Allina I vacated this regulation. However, the Secretary has not formally acquiesced
to'that vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).*® Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.” Based on the above, the Board must conclude that it is otherwise bound by

the regulation for purposes of this EJR request.*’

Board’s Decision Regarding the EJR Reguest

The Board finds that:

1) Participant 24 is not a participant in this group because it is duplicative of Participant 23;

2) It has jurisdiction over the matter for the subject year and that the remaining participants
in this group are entitled to a hearing before the Board,

3) Based upon the participants’ assertions regarding 42 C.F.R. §§ 412.106(b)(2)(1))}(B)
and (b)(2)(111)}(B), there are no findings of fact for resolution by the Board,;

4) 1t is bound by the applicable existing Medicare law and regulation (42 C.F.R.
§ 405.1867); and '

¥ See 42 C.F.R. § 405.1837.

B See generally Grant Med. Cir. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C. 2016), aff*d, 875 F.3d 701 (D.C.
Cir. 2017).

¥ See 42 U.S.C. § 139500(f)(1).

% Wisconsin Physicians Service (“WPS”), filed an objection to the EJR request in this appeal. In its filing, WPS
argues that the Board should deny the EJR request because the Board has the authority to decide the issue under
appeal since it is not bound by the Secretary’s regulation that the federal district court vacated in Alfina. The
Board’s explanation of its authority regarding this issue addresses the arguments set out m WFPS’ challenge.
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5) It is without the authority to decide the legal question of whether 42 C.F.R,
§§ 412.106(b)(2)(1)(B) and (b)(2)(1ii)(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. §§ 412.106(b)(2)(i}(B)
and (b)(2)(iii)(B) (2008) properly falls within the provisions of 42 U.S.C. § 139500(f)(1) and
hereby grants the participants’ request for EJR for the issue and the subject years, except for the
participants noted above. The participants have 60 days from the receipt of this decision to
institute the appropriate action for judicial review. Since this 1S the only issue under dispute in
this case, the Board hereby closes PRRB Case No. 13-0311GC.

Board Members Participating:

Clayton J. Nix, Esqg.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

For the Board:

6/26/2019

i X Clayton J. Nix I?

Clayton J, Nix, Esq.
Chair
Signed by: Clayton J. Nix -A

Enclosures:  Schedule of Providers

cc: Byron Lamprecht, WPS Government Health Administrators
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150 N. Santa Anita Ave., Ste. 570A
Arcadia, CA 91006

RE: Expedited Judicial Review Determination
11-0747GC QRS Baylor HC 2004 — 2007 DSH Medicare Managed Care Part C Days CIRP Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ June 13,
2019 request for expedited judicial review (“EJR”) for the appeal referenced above. The
Board’s determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Medicare Advantage Days (“Part C Days”) should be
removed from the disproportionate share hospital adjustment
(“DSH Adjustment”) Medicare fraction and added to the Medicaid

Fraction.?

Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers “inpatient hospital services.” Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system (“PPS).> Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments.*

! "The EJR request included 6 other groups: 15-1577GC, 15-1579GC, 15-3022GC, 15-3026GC, 15-0361GLC, and 15-
0364GC. The Board issued a decision granting EJR in these appeals on June 24, 2019.

2 Providers’ EIR request at 1. _
3 See 42 U.S.C. § 1395ww(d)(1)-(5); 42 C.F.R. Part 412,
11d
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.> These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.’

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
(“DPP™).” As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.® The DPP is defined as the sum of two fractions expressed as percentages.” Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(T), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XV1 of this chapter, and the
"denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entitled 10 benefits under part 4 of this subchapter . .. A0

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s

DSH payment adjustment.'!
The statute, 42 U.S.C. § 1395ww(d)(S)}F)(vi)(1]), defines the Medicaid fraction as::

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

3 See 42 1U.8.C. § 1395ww(d)(5).

6 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

7 See 42 U.S.C. §§ 1395ww(d)(S)E)H() and (d)(S)FNv); 42 C.F.R. § 412.106(c)().
5 See 42 U.S.C. §8 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 CF.R. § 412.106(d).

9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi). ’

0 (Emphasis added.)

1 42 CF.R. § 412.106(b)(2)-(3).
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part A of this subchapter, and the denominator of which s the total
number of the hospital's patient days for such period.'?
The Medicare contractor determines the number of the hospital’s patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.*?

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
(“HMOs") and competitive medical plans (“CMPs”) is found at 42 U.S.C. § 1395mm. The
statute at 42 U.S.C. § 1395mm(a)(5) provides for “payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolied under part B of this subchapter . . .”
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary'? stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. § 1395ww(d)(5)(F)(vi)], which states that the
disproportionate share adjustment computation should include
“patients who were entitled to benefits under Part A,” we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSIH adjustment].

. However, as of December 1, 1987, a ficld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSI/Medicare percentage [of the DSH
adjustment].'®

12 (Emphasis added.)

1342 CE.R. § 412.106(b){4).

14 of Health and Human Services.

13 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eli gible for
Part A.!¢

With the creation of Medicare Part C in 1997,!7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SST ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. '8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (“IPPS”) proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

... once a beneficiary has elected to join an M+C plan, that
beneficiary’s benefits are no longer administered under Part A
... once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

* Medicaid fraction (the denominator), and the patient’s days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fraction . .. ."° -

The Secretary purportedly changed her position in the Federal fiscal year (“FFY?”) 2005 IPPS
final rule, by noting she was “revising our regulations at [42 C.F.R.] § 412.106(b)(2)(1} to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation.” In response to a comment regarding this change, the Secretary explained that:

... We do agree that once Medicare be'neﬁciaries elect
Medicare Part C coverage, they are still, in some sense,
entitled to benefits under Medicare Part A, We agree with

18 Id. :

“17 The Medicare Part C program did not begin operating until January 1, 1999, See P.L. 105-33, 1997 HR 2015,
codified as 42 U.S.C. § 1394w-21 Note (c) “Enroiiment Transition Rule.- An individual who is enrolled [in
Medicare} on December 31 1998, with an eligible organization under . . . [42 U.5.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . . if that organization as a
contract under that part for providing services on January 1, 1999 . . . . This was also known as
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL

'8 69 Fed. Reg. 48918, 49099 (Aug. 11, 2004).

19 68 Fed. Reg. 27154, 27208 (May 19, 2003) (emphasis added}.

20 69 Fed. Reg. at 49099,
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the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule 1o include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at § 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.”!

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. § 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.*” In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
“tachnical corrections” to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These “technical corrections™ are reflected at 42 C.F.R.

§§ 412.106(b)(2)(1))(B) and (O)(2)({i)(B). % As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the “Part C DSH
policy’”). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to §§ 412.106(b)(2)(1)(B) and (b)(2)(i1i}(B) “to clarify’ the Part C
DSH policy by replacing the word “or” with “including.”**

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(“Allina I"),” vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and
the subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH

2! 14, (emphasis added).

273 Fed. Reg. 47130, 47384 (Aug, 22, 2007).

2392 Fed. Reg. at 4741 1.

2075 Fed, Reg, 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: “We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify our policy that patient days associated
with MA heneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word “or” with the word ‘inchuding’ in § 412.106(b)2)({){(B) and

§ 412.106(b)(2)(iii)(B).”); Allina Healthcare Servs. v. Sebelius, 904 F. Supp. 2d 75, 82 n.5, 95 (2012}, aff'd in part
and rev’d in part, 746 F. 3d 1102 (D.C. Cir. 2014).

25746 F. 3d 1102 (D.C. Cir. 2014).
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policy adopted in FFY 2005 TPPS rule.? However, the Secretary has not acquiesced to that
decision. More recently, in dllina Health Services v. Price (“Allina IP’),*" the D.C. Circuit
confirmed that the Secretary’s 2004 attempt to change the standard to include Part C days in the
Medicare fraction had been vacated in Allina 1.*® The D.C. Circuit further found in Allina II that

the Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2? Once again, the Secretary has not acquiesced to

this decision.

Providers’ Request for EJR

The Providers explain that “[blecause the Secretary has not acquiesced to the decision in Allina
/1], the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. §§ 412.106(b)(2)(i)}(B) and
(b)(2)(iii)}(B). (The ‘2004 Rule”) The Board is bound by the 2004 Rule.”*® Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. § 139500(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of “law, regulation or CMS Ruling” raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. § 139500(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (i1} the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

26746 F.3d at 1106 n.3, 1111 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
also Alling Health Servs. v. Sebelius, 904 F. Supp. 2d 75, 89 (D.D.C. 2012) (“The Court concludes that the
Secretary’s interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of 2007, was not a “Jogical outgrowth™ of the 2003 NPRM.”).

27 863 F.3d 937 (D.C. Cir. 2017).

B Id. a1 943,

¥ Jd at 943-945,

39 EJR Reguest at 1.
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Jurisdiction

At the outset, the Board notes that a Board finding of jurisdiction is a prerequisite to any review
of an EJR request pursuant to 42 C.F.R. § 405.1842 and the Board has the authority to request
“[a]ll of the information and documents found necessary by the Board for issuing a[n EJR]
decision,”®! including documentation relating to jurisdiction. Similarly, the regulations
governing group appeals specify that jurisdiction “may be raised at any time.” To this end,
Board Rule 42.3 addresses EJRs involving group appeals and specifies that “For a group appeal,
the schedule of providers and supporting jurisdictional documents for each provider must also be
filed in accordance with Rules 20 and 21.” As explained in Board Rule 20.1, the Schedule of
Providers and supporting jurisdictional documentation must “demonstrate[] that the Board has
jurisdiction over the providers named in the group appeal.” Similarly, Board Rule 20.2 explains
that “The schedule of providers is designed to assemble various elements of documentation to
demonstrate that the Board has jurisdiction over each provider to be included in the group™ and
that “Failure to submit the requisite documentation for one of the providers may result in the
dismissal of that provider from the group.” To the end, Board Rule 21.8 required documentation

on any transfers be submitted.

The four (4) participants in this EJR request include two (2) providers that filed four (4) appeals
involving the 2004, 2005, and 2007 cost reporting periods (hereinafter referred to as “the Four
Providers.”) The Board finds that it does not have jurisdiction over any of the Four Providers in
Case No. 11-0747GC, as discussed below. Consequently, the Board denies the request for EJR
in this appeal, as jurisdiction to conduct a hearing is a prerequisite to granting EJR pursuant to 42

C.F.R. § 405.1842(H(1)(i).

Based on the documentation submitted for the Four Providers listed in the Schedule of Providers
for Case No. 11-0747GC, each of these Four Providers was purportedly transferred from another
group case into Case No. 11-0747GC. The group case from which they were purportedly
transferred is Case No. 08-2847GC. Accordingly, it was necessary for the Board to delve into
the background of Case No. 08-2847GC to confirm whether each of the Four Providers have a
valid transfer from Case No. 08-2847GC to 11-0747GC. Further, the Board’s review of the
history of Case No. 08-2847GC must be done in the context. of Board Rule 16.2 (effective July 1,

2009) governing transfer requests:

3142 C.F.R. § 405.1842(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
Jurisdiction and the EIR request).

3247 C.F.R. 405.1837(e)(2) states: “The Board may make jurisdictional findings under § 405.1840 az any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the
providers belicve they have satisfied all of the requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings.”
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The Board will not acknowledge joinder to an existing group
appeal prior to its being fufly formed. It 1s your responsibility to
maintain evidence of timely filing. Exception: if the appeal is
[fully formed, a joinder request will nof add the Provider to the
group unless the Board grants written approval. (See Rules
4.6.B.1, and 17.3).

On July 25, 2008, the request to establish Case No. 08-2847GC entitled “the 1999-2003 BHCS
Medicare Part C Days Group” was filed with the Board. In response to inquiries by the Board,
the Vice President for Baylor Health Care System prepared an affidavit dated September 19,
2008, This affidavit is important in this determination because it included the following
statements pertaining to Case No. 08-2847 that confirm that the group appeal was, in fact, fully
formed and complete and, if not, if was fo their own peril.

3. Further, Affiant states that the following BHCS Hospitals
intend that a QRS BHCS Medicare Part C Days Group Appeal be
formed, PRRB Case Number to be determined, including fiscal
years 1999 to 2003: . ...

[A list of 6 providers with fiscal years ranging from 1999 to
2003 was included here.}

4. Affiant declare that to the best of her knowledge and belief, and
after a reasonable inquiry, the above listed Providers are the only
Providers that will be participating in this or any other group
appeals or individual appeals for the fiscal years 1997 to 2003 for
the issues at hand dealing with Disproportionate Share Hospital
(“DSH”) Medicare Managed Care/Medicaid eligible HMO days
and DSH Medicare Managed Care/Medicaid eligible Part C days.

5. Affiant declares that to the best of her knowledge and belief,
and after a reasonable inquiry, all now commonly owned or
controlled Providers of BHCS and not presently participating

in . . . the QRS BHCS Medicare Part C Days Group Appeal, PRRB
Case Number to be determined, hereby waive their individual
rights to do so.

6. Affiant declares that to the best of her knowledge and belief,
and after a reasonable inquiry, there are no now commonly owned
Providers that have not received a final determination that may
wish to appeal this particular issue for fiscal years 1997 to 2003.
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On October 24, 2008, in apparent reliance on this affidavit and the representations made within
it, the Board sent notice to the group representative recognizing the new Case No. 08-2847GC as
the “QRS 99-03 BHCS Medicare Part C Days” group appeal and stating that the group was
“complete” and that “[n]o additional providers may be added” to the group.’® The Board’s
notice listed the same 6 providers with fiscal years ranging from 1999 to 2003 that had been
listed in the Provider’s September 19, 2008 affidavit. Finally, the Board’s notice set the hearing
date for Case No. 08-2847GC roughly four months later on February 25 and 26, 2009. The
Board then held that hearing on February 26, 2009 and issted PRRB Decision No. 2011-D19 for

Case No. 08-2847GC on March 16, 20113

On June 6, 2011, several months affer the Board issued its decision and the appeal was closed,
the group representative for Case No. 08-2847GC sent a letter to the Board stating that, after
reviewing the Board’s decision, it was discovered that the Four Providers were not included on
the Schedule of Providers for Case No. 08-2847GC even though the group representative had
requested transfers for the Four Providers.®> Specifically, the group representative claimed that,
following the February 26, 2009 hearing, he had submitted requests dated April 17, 2010, for
fiscal years 2004 and 2005 and May 20, 2010 for fiscal year 2007 to effectuate the transfer of the
Four Providers from their individual appeals to Case No. 08-2847GC.3¢

The group representative asserted that “[t}he above referenced transfers were requested pursuant
to previous conversations that the undersigned and QRS had with Board staff, where it was
concluded that the Board was open fo allowing Providers to transfer into other Medicare
Managed Care Part C Days Groups that had already heard, but not yet decided for efficiency and
to avoid creation of multiple group appeals on the same issue for the same years.”*’ The group
representative did not give any other detail (e.g., who and when) regarding the purported
conversations with the Board. Significantly, the statement even if true, only says the Board was
“open to allowing” transfers and that would not otherwise change the requirement in Board Rule
16.2 that a provider requesting transfer to a fully formed group will not be added to that group
unless the Board approves that transfer in writing.

33 The Board’s October 24, 2008 letter addressed multiple groups for which the group representative was handling
and had a consolidated hearing request.

3 In a decision dated May 10, 2011, the Administrator reversed the Board’s decision but did not remand it back to
the Board.

35 Note that this is a mischaracterization for one of the Four Providers because one of the Four Providers was
purportedly directly added to Case No. 082847GC (as opposed to being transferred from an individual appeal).

36 The Schedule of Providers submitted for Case No. 11-0747GC includes Baylor University Medical Center’s
requests to transfer 2004 and 2005 into Case No, 08-2847GC dated April 7, 2010 and Baylor Medical Center at
Garland’s request to transfer 2005 to Case No. 08-2847GC dated July 8, 2009. The Schedule of Providers also has
Baylor University Medical Center’s request to directly add its 2007 fiscal year to Case No. 08-2847GC dated May

20,2010.
*" (Emphasis added.)
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The group representative’s June 6, 2011 letter recognized that Case No. 08-2847GC “was not
intended to include any fiscal years beyond 2003.” Indeed, the Board notes that this is because
post-2003 fiscal years involve a different legal issue from pre-2003 fiscal years. Accordingly,
the group representative asserted that the Four Providers “were inadvertently included in Case
Number 08-2847GC.” The group representative then concluded that it “intends to request under
separatc cover that [the Four Providers] be transferred from PRRB. Case Number 08247GCtoa
to-be-created QRS BHCS 2004-2007 DHS/Managed Care (Part C) Days Group.”

Subsequently, on July 20, 2011, QRS requested that the Board establish a distinct group named
QRS BHCS 2004-2007 DSH/Managed Care (Part C) Days group and formally requested that the
Board then transfer the Four Providers from Case No. 08-2847GC to this new group. On July
27,2011, the Board sent an acknowledgement notice of the establishment of the new group and
assigned the group Case No. 11-0747GC. The Board did not acknowledge or otherwise approver

the transfer of the Four Providers.

Based on the above history, it is clear that the Four Providers were not properly transferred from
their respective individual appeals (or directly added) to Case No. 08-2847GC as highlighted by
the facts that the Four Providers were not included on the Schedule of Providers for that group;
that group had been fully formed as represented by the corporate chain for the Four Providers;
and any additions to that group had to be approved in writing by the Board (which was not
given). Indeed, such a transfer would not have been appropriate because the fiscal years at issue
for the Four Providers (i.e., 2004, 2005 and 2007) was outside the time period specified for the
group (i.e., 1999 to 2003) and this was because the legal issue in Case No. 08-2847GC 1s
different than that for the Four Providers due to the rulemaking issued on August 11, 2004
announcing a new DSH Part C days policy.*® ' |

Accordingly, it is clear that the Four Providers are not part of the decision that was issued on
March 16, 2011 closing that Case No. 08-2847GC and it was improper for the group
representative to subsequently request on July 20, 2011 the transfer of the Four Providers to the
new group Case No. 11-0747GC. Providers cannot be transferred from a closed appeal to
another group appeal. Indeed, Board Rule 4.6.2 (2009) specifies that “Transfer requests from
Group Cases into other appeals: Once a Provider has joined a group, a transfer will be permitted
only on written motion approved by the Board. See Rules 17.3.” Similarly, Board Rule 17

states:

The Board will not grant a request to transfer from a group
case to another case except upon written motion
demonstrating that the group failed to meet the amount in
controversy upon full formation or common issue
requirements. The motion must also include fully executed

38 69 Fed. Reg. 48916, 49099 (Aug. 11, 2004).
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Model Form D (Transfer Form) and Model Form A as
appropriate. No transfer from a group to another case is-
effective unless the transfer request is approved by the
Board.

Here, the Board gave no leave for any transfers from Case No. 08-2847GC to Case No. 11-
0747GC.

Because the Four Providers attempts to join Case No. 08-2847GC were void, the Board analyzed
the effect of that void joinder for each of the Four Providers.

A. Baylor University Medical Center, Prov. No. 45-0021, FYE 6/30/2004

The DSH Part C days issue was added to the Provider’s individual appeal, Case No.
(8-0386, on October 20, 2008. The Provider requested to transfer this issue from
its individual appeal, to Case No. 08-2847GC on April 7, 2010, after the Board had
deemed that group complete on October 24, 2008, Consistent with Board Rule
16.2, the Board neither affirmatively acknowledged nor denied this transfer request.

On June 9, 2011, the Board closed Case No. 08-0386 and the closure related to the
fact that the Provider and the Medicare Contractor executed a Full Administrative
Resolution (“AR™) for that case. The Board does not have in its records how it
received the AR (such as an attachment to a written request for closure of the
case).”® In particular, the Board notes that, while the AR for that case represents
that the M+C issue had been “transferred to Group Appeal 08-2847GC,” the Board
has no information indicating the closure of the Case No. 08-0386 was conditioned
based upon the Board’s approval of any pending transfer. To this end, Board Rule
48 (2009) addresses withdrawal of appeals and states:

It is the Provider’s responsibility to withdraw cases
in which an administrative resolution has been
executed or which the Provider no longer intends to
pursue. See Rule 46 on reinstatement if the
administrative resolution is not effectuated as
agreed.®

39 The Board closed the individual appeal over § years ago. Under is record retention policy, this case file was
destroyed. As previously, noted it is the Provider’s responsibility to maintain documentation of the Board’s
jurisdiction and submit that as part of the Schedule of Providers for the group appeal.

% (Emphasis added.)
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In this regard, the Board notes it is not a party to ARs and it 1s the parties’
responsibility to ensure an AR is effectuated as agreed.”

As previously explained, the attempt to transfer to the DSH Part C days issue (o
Case No. 08-2847GC was void and, therefore, the issue remained in the individual
appeal. Moreover, the Provider’s individual appeal was closed prior fo the
Provider’s July 20, 2011 request to transfer the DSH Part C days issue to Case No.
11-0747GC. Thus, the Board must conclude that the issue was either extinguished
with the closure of the individual case or abandoned due to the obvious
mismanagement of Case No. 08-2847GC.

B. Baylor University Medical Center, Prov. No. 45-0021, FYE 6/30/2005

The DSH Part C days issue was added to the Provider’s individual appeal on
October 20, 2008. The Provider requested to transfer the issue from its individual
appeal, Case No. 08-1385, to Case No. 08-2847GC on April 7, 2010, after the Board
had deemed that group complete on 10/24/2008. Consistent with Board Rule 16.2,
the Board neither affirmatively acknowledged nor denied this transfer request.

As explained above, the Provider’s April 7, 2010 request to transfer the DSH Part C
days issue to Case No. 08-2847GC was void and, therefore, the issue remained in the
* individual appeal. On May 18, 2011, the Board dismissed the Provider’s individual
appeal, Case No. 08-1385, in its entirety, because the Provider failed to timely file its
final position paper. Further, the Provider’s individual appeal was closed prior to the
Provider’s July 20, 2011 request to transfer the DSH Part C days issue to Case No.

11-0747GC.

Thus, the Board must conclude that the i1ssue was either extinguished with the
closure of the individual case or abandoned due to the obvious mismanagement of

Case No. 08-2847GC.
C. Baylor Medical Center — Garland, Prov. No. 45-0280, FYE 12/31/2005

The DSH Part C days issue was included in the initial appeadl request for Case No.
09-0237 received November 10, 2008. The Provider representative requested to
transfer this issue to Case No. 08-2847GC on July 8, 2009, afier the Board had
deemed that group complete on October 24, 2008. Consistent with Board Rule 16.2,
the Board neither affirmatively acknowledged nor denied this transfer request.

4 Moreover, it is well beyond the 3-year time period for reinstatement. See Board Rule 46.1 (2009) (**A request for
reinstatement must be in writing, must be made within three years (see 42 CFR §405.1885) after the date of the
notice of dismissal or closure, and must set out the reasons for reinstatement.”)
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On June 17, 2011, the Board dismissed the Provider’s individual appeal, Case No.
09-0237, in its entirety, because the Provider fatled to timely file its final position
paper. Further, the Provider’s individual appeal was closed prior to the Provider’s
July 20, 2011 request to transfer the DSH Part C days issue to Case No. 11-0747GC.

Thus, the Board must conclude that the 1ssue was cither extinguished with the
closure of the individual case or abandoned due to the obvious mismanagement of
Case No. 08-2847GC. :

D. Baylor University Medical Center, Prov. No. 45-0021, FYE 6/30/2007

The Provider did not file an individual appeal on the DSH Part C days issue. Rather
the Provider filed a Model Form E Request to Join an Existing Group Appeal, Case
No. 08-2847GC dated May 20, 2010, which 1s after October 24, 2008 when the
Board had already deemed that group complete (and as acknowledged in the
Provider’s affidavit to its potential peril). Consistent with Board Rule 16.2, the
Board neither affirmatively acknowledged nor denied this direct add request.
Indeed, the Provider was not listed in the Schedule of Providers prior to the closure

of the case.

Importantly, by attempting to direct add the Provider’s 2007 fiscal year to the
existing group Case No. 08-2847GC, the Provider appealed/adopted the same issue
existing in Case No. 08-2847GC at the time of the direct-add.** However, the case
to which the Provider subsequently 1s requested transfer (i.e., to Case No.
11-0747GC ) does not have the same legal issue as that in Case No. 08-2847GC
because of change in CMS policy announced in the August 2004 rulemaking
discussed above (and as acknowledged in the group representative’s June 6, 2011
letter). This is also clear from the record of the hearing held on February 26, 2009,
which notably occurred prior to the Provider’s May 20, 2010 request to be directly

added to the group.*

Accordingly, the Board finds that both the Provider’s direct-add appeal and the
request for transfer are not valid and dismisses the Provider.

In summary, based on all of these facts, the Board finds that it does not have jurisdiction over the
Part C days issue for any of the Four Providers i Case No. 11-0747GC. The Four Providers did
not properly transfer or directly add the issue to Case No. 08-2847GC because the requests were

submitted after the Board had deemed the group fully formed (i.e., complete), and the Board did

not grant written approval as required by Board Rule 16.2. Moreover, the Board issued a

42 The Board notes that there was no issue statement included in the direct-add request and, as such, it relies on the
issue given fur the group appeal request itself as subsequently narrowed by the hearing held on February 26, 2009.
43 See supra note 42,
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decision in Case No. 08-2847GC of which these four Providers were not a part because they -
were not included on the Schedule of Providers. It is this Schedule of Providers that controls
once the decision is issued and these four Providers were simply not on that Schedule of
Providers. Accordingly, the Providers improperly requested to transfer to a new group from the
otherwise closed group, 08-2847GC. Therefore, the Board finds that it does not have jurisdiction
over Baylor University Medical Center’s June 30, 2004, June 30, 2005, and June 30, 2007
appeals, or Baylor Medical Center at Garland’s December 31, 2005 appeal and hereby dismisses
the Four Providers from Case No. 11-0747GC.

Board’s Decision Regarding the EJR Request

The Board hereby denies the EJR request in Case No. 11-0747GC because the Board has
determined that it does not have jurisdiction over any of the participants in the group appeal, thus
the first requirement of 42 C.F.R. § 405.1842(f)(1) is not satisfied.

The Board has dismissed all of the participants from the group and has denied the EJR request,
therefore Case No. 11-0747GC is closed and removed from the Board’s docket.

Review of this determination may be available under the provisions of 42 U.8.C. § 139500(f)
and 42 C.F.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:

Clayton J. Nix, Esq. 6/27/2019
Charlotte F. Benson, CPA :

Gregory H. Ziegler, CPA, CPC-A X
Robert A. Evarts, Esq. Clayton J. Nix
Susan A. Turner, Esq. Clayton 1. Nix, Esq.

' Chair

Signed by: Clayton J. Nix -A

Enclosure: Schedules of Providers

cc: Justin Lattimore, Novitas Solutions, Inc.
Wilson Leong, Federal Specialized Services
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