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Qualiry Reimburs ement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: Expedited Judicial Review Determínation
15-2160 Mercy Regìonal Health Center, Provider No. 17-0142, FYE 3131/2012

19-1893 St. Luke's Hospital of Kansas City, Provider No 26-0138, FYE 12/3112008

Dear Mr. Ravindran:

Tlre Provider Reìmburscmcnt Review Board ("Board") has reviewed the Providers' May 9,2019

request for expedited judicial review C'EJR') for the appeals referenced above.r The Board's

determination regarding EJR is set forth below.

Issue in Dispute:

I The original NPR request tbat the Board received on May 9, 2019 conlained the following group appeals:

14-t 148GC QRS BJC 2007 DSH SSI Fraction Medicare Managed Care Part C Days Group

l4-Og45GC eRS Saint Luke's HS 2008 DSH SSI Fraction Medicare Managed Care Part C Days Group

l4-0g46GC eRS Saint Luke's HS 2008 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

\7-Z238GC eRS Saint Luke's Health 2013 DSH SSI F¡action Medicare Managed Care Part C Days Group

l7-223gGC eRS Sainl Luke's Ilealth 2013 DSH Medicaid Fraction Medicare Managed Care Part C Days Grp.

l6-O1g2GC QBS VCH 2012 DSH SSI Fraction Medicare Managed Care Part C Days Group

l6-Ol95cc eItS VCH 2012 DSH Medicaid Fraction Medicaid Managed Care Part C Days Group

All of these group appeals above contained a single hospital and therefole did not meet the gloup appeal

requirementi of42 C.F.R. $ 405.1837(b) which requires a group aPpeal contain two oI more providers.

Coìsequently, the Board created new individual appeals or retumed the issues back into existing ind'ividual appeals

and cloìed the group appcals. The Board action resulted in the following:
. The provider in Case No. l4-l148Gwas ùansfeÍed into newly created CaseNo. l9-1865. The Group

Representative filed rwo requests for EJR for the group appeal, one request on May 1, 2019, and a second

request on May 9, 2019. The Boa¡d issued an EJR determination for Case No. l9-q1865 based on its May 1,

20ì9 EJR request. CaseNo. l9-l865will notbe included in this EJR determination as the matter has been

l"+ifi.iï:Ï1"¿il?i?Jl..ìo-onoroc and r4-0e4óGC was rransrerred to case No. re-r8e3.
. The provide¡ in Case Nos. 17-2238GC and l'Ì -2239GC was transfeffed to existing Case No. l7-0986. Case No-

l7-0986 will not be included in this EJR dete¡mination because the Board has requested, under separate cover, certain

additional information that it needs before it can make a determination on the EJR request for this Provider'
. The provide¡ in Case Nos- l6-0l92GC and l6-0195GC was ha sfÈlled to Case No. 15-2160. This lrovidc¡
filed a second EJR request on May 9,21)19. 'this decisiÔn r¡/ill also disposc ofthat rcqucst.
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The issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed f¡om the disproportionate share hospital adjustment
("DSH Adjustrnent") Medicare fraction and added to the Medicaid
Fraction.2

Statutorv and Regulatorv Backqround: Medicare DSII Pavment

Part A of the Medica¡e Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payrneDt system ("rrs'1.1 undcr PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specifrc factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS pa1'rnents to hospitals that serve a significantly
disproportionate number of low-income patients 6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("nff"¡.t As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualiflng
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
f¡actions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whethe¡ a patient' as "entitled to benefits under part ,\."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXI), defines tbe Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled lo
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapier, and the

denominator of which is the number of such hospital's patient days

2 Provide¡sl EJR requ€st at I .

) See 42lJ.5.C. $ 1395ww(d)(l)-(5); 42 C F R Part 412.
o Id.
5 S¿e 42 U.S.C. $ l395ww(d)(s).
6 See 42U.5.C. $ l39sww(cl)(s)(F)(iXl); a2 c F.R. $ 412.106.
7 See 42lJ.5.c. $$ l39sww(d)(s)(FXi)(I) and (dX5XF)(v);42 c F.R. $ ai2'106(c)(l).
8see42 U.S.C. $ì l395ww(dX5XF)(iv) and (vii)-(xiii); 42 c.F.R $412.106(d)
e See 42tJ.S.C. g l395ww(d)(s)(F)(vi).
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for such fiscal year which were made up ofpatients who (for such

days) were entitled 1o henefits under part A of this subchapter ' . .

The Medicare/SSl fraction is computed arurually by the Centers fo¡ Medicare & Medicaid

Services C.CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.¡ I

The statute, 42U.5.C. $ 1395ww(dX5)(¡'XvÐ(ID' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of,the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance uuder a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of thís subchapter' and the denominator of which is the total

number ofthe hospital's patient days for such period'r2

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were etigible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period 13

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive sewìces from managed care entities.

The managed ãare statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found a¡42U'S'C' $ 1395mm' The

statute at 42 U.S.C $ 1395mm(a)(5) provides for "palT nent to the eligible organization under

this section for indivjduals enrolled nncìer this section with the organization and entitled to

benefits under part A of this subchapter and e¡uolled under part B of this subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicaie HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits unde¡ Part 4," we believe

it is appropriate to include the days associated with Medicare

patients who ¡eceive care at a qualified HMO Prior to December

ro (Emphasis added.)
rr 42 C.F.R. $ 412.106(bx2)-(3).
r'z (Emphasis added.)
!r 42 C.F.R. $ 412.106(bx4).
¡a of Health and Human Services.
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1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustrnent].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that .rvere associated with
Medicare patients. Thergfore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH

adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.r6

With the c¡eation of Medicare Part C in 1997,17 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicaro contractors to calculate DSFI payments for the fiscal
year 2001-2004. t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

rntil the 2.004 Tnpatient Prospective Pa¡'rnent System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to joìn an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

. atÍributable to the beneficiary should not be included in the

Mcdicare fraction of the DSH patient percentage. These patient
days should be íncluded in the count of total patient days ín the

Medícaid fraction (the denominator), and the patient's days for
the M+C beneficiary who ís also eligíble for Medicaid would be

included in the numerator of the Medicaid fraction ' . . .te

r5 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 Id.
f7 Th€ Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

coctiJied as 42IJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on December 31 1998, with an eligible organization under. . . [42 U.S.C. 1395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part foi providing services ón January l, 1999 . . ." This was also knowr as

Medicaret-Choice. Thc Mcdicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on Decembe¡ 8, 2003, replaced the Medicare+Cboice program with the nev'/ Medicare Advantage

program under Part C of Title XVIIL
18 69 Fed. Reg. 48918, 49099 (Aug. I I , 2t)04).
re 68 Fed. F*eg.27154,27208 (May 19,2003) (emphasis added)'
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The Secretary purportêdly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

frnal rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'2d ln response to a comment ¡egarding this change, the Secretary explained that:

. . . l\e do agree that once Medicare beneficiaríes elect Medicare

Part C coverage, they are still, in some sense, entitled to benertß

under Medícare Part A, We agree with the commenter that these

days should be included in the Medicare f¡action of the DSH
calculation. Therefore, we ate not adopting as final our proposal

. stqted in the May 19, 2003 proposed rule to ínclude the days

associaled wíth M+C benefrciaries ìn the Medíçaid fractiort.
Instead, we are adopting a poliqt to inch¿de the patient days fitr
M+C beneficiaries in the Medicarefraction. . . . if the beneficiary

is also an SSI recipient, the þatient days will be included in t}re
numerato¡ of tÏe Medicare fraction' We are revising our
regulations at $ 412.106(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclnsion of Medicare Part C inpatient days in the Medicare

flaction of the DSH calculation.

Although thè change in DSH policy regarding42 C.F.R. $ 412.106(bx2xÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory lan^guage was published until
Auirtst 22,2007 when úe fÈy 2008 IPPS final rule was issued.22 In that publication the

Secietary noted that no regulatory change had in fact occurred, and amoun<;ed that she hatl rrlade

"teclnical cor¡ections" to thc rcgulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F R.

gg 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as ofOctober 1, 2004 (the "Part C DSH

poiicy"¡. Subsequently, as parr of the FFY 2011 IPPS final rule published on August 15,2010,
-CMSmade 

a minor revision to $$ 412.106(bX2XiXB) a¡d (bX2)(iiiXB) "to clarify" the Part C

DSH policy by replacing the wo¡d "or" with "including."2a

'zo 69 Fed. Reg. at 49099.

'?r ,¿d (emphasis added).
22 72 F.ed. R.eg. 41 130, 47384 (Ãug. 22,2007).
23 72Fed,.ReE. at 474ll.
24 i5 Fed. Reg. soo+2, 50285-50286, 50414 (Aug. 16, 2010). See also 7 5 Fed. Reg. 23852, 2 4006-24007 (May 4,

2010) (preamÚle to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy io include MÀ days in ttre SSI fraction. . . . In order 1o fu¡ther clarify our policy that patient days associated

with ir4A beneficiaries arc 1o bc included in the SSI fraction because they are still ertjtled to benefits Ìrnder Medìcare
part A, we are proposing to replace the \¡/ofd 'of' wilh the word 'including' in $ a I 2. 106(b)(2)(i)(B) and

$ 412. i 06(bx2l(iii (B);'); Altina Heatthcare Servs. v. Sebelius,904 F. Supp. 2d 75,82 n.5, t)5 (201'2), olf'd ín part

and rev'd in part,746 F. 3d I102 (D.C Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelíus

(Attina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS fina1 rule codi$ting the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.

More recentl¡ in Altina Health Services v. Príce ("Allina II'),27 the D.C. Circuit confirmed that
the Secretaty's 2004 aftempt Io change tÏe standard to include Part C days in the Medicare
fraction had been vacared in Allín(t L28 The D.C. Circuit further foun d in Allina II that rhe

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Provitlers' Request for E.IR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[I] , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bx2)(iiÐ(B). (The '2004 Rule') The Board is bound by the 2004 rule.'130 Accordingly, the
Providers contend that the Board should gmnt their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Provi<Iers maintain that the Board is bound by the regulation, the¡e are not factual issues in
dispute and the Board does not have tlle legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

Dccision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(l ) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2011),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matte¡ at issue because the legal question

is a challenge either to the constitutionality of a provision ofa statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

,5146 F.3d r r02 (D.C. Cn.2014).
26 746 F.3d. at I 106 n.3, 1 I I I (affirming portion of the distrjct court decision vacating the FFY 2005 IPPS rule). See

also Alltna Heqlth Sems. v. Sebelius;904 F. Supp. 2d75,89 (D'D'C 2012) ("The Court concludes that the

Secretary's interpretation of the ûactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulalions until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').
27 863 F.3d 937 (D.C. Cir.2017).
28 I¿1. at 943.
2e l¿. at 943-945.
30 Providers' EJR Request at I.
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Ju¡isdiction

The participants that comprise the appeals within this EJR request have filed appeals involving
Iiscal years 2008 and 2012.

Fôr purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant mây demonsftate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pùrsuant to the Supreme Court's reasoning set out in Bethesda Hospital
Associatíon y. Bowen ("Bethesda").3r In that case, the Supreme Court concluded that a cost

report submitted in fiJll compliance with the Secretary's rules and regulations, does not bar a

provider from clairning dissatisfaction with the amount of ¡eimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medica¡e Contractor where the conÍactor is without the
power to award reimburs ement.32

On August 21,2008, new regulations goveming the Board were effective.33 Among tle new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on o¡ after Decembe¡ 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 ln Banner, the provider filed its oost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Conffactor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
simila¡ administrative appeals. Effebtive April 23,2018, the CMS Adminisftato¡ implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item unde¡
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authoriry or discretion to make payrnent in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

3 | 108 S. Ct. 1255 ( 1988). Seø a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy fór the item and then appeals the item to the Board. The
Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallov/ed the item.).
32 Bethesda,l08 S. ct. at1258-59.
13 73 Fed. Reg. 30190,30240 Qt4ay 23,2008).
ro 201 F. Supp.3d 131 (D.D.C.2016).
)5 Id. at 142.
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Boa¡d has determined that the participants involved with the instant EJR request are
govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation shows that
the estimated amount in controversy for each appeal exceeds $10,000, as required for an
individual appea1.36 The appeals were timely filed. Based on the above, the Board finds that it
has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated
amount in conÍoversy is subject to recalculation by the Medicare conhactor for the actual final
amount in each case.

Board's Analvsis Reearding the Appealed Issu_q

The appeals in these EJR request involve the 2008,2012 and 2013 cost reporting periods. Thus,
the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 201 1 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circutt in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur artd,
in this iegard, has not published any guidance onhow lhe vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
rìght to bring suit in either the D.C. Circuit or the circuit within which they are located.38 Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request.3e

Board's Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter fo¡ the subject years and that the participants in these
individual appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), there are rìo findings of fact for resolution by the Board;

t6 See 42 C.F.R. $ 405.1835(a).
11 See generally Grant Mecl. Ctr. v. Burwell,204 F. Supp. 3d 68,77 -82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.
Cir. 2017).
38,tee 42 U.S.C. $ l395oo(Ð(1).
3e The Medicare Contractor, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request. In its
hling, WPS argues that the Board should deny the EJR request because the Board has the autho ty to decìde the
issue under appeal since it is not bound by tbe Secretary's regulation that the federal district co1Ìrt vacated in
,4lli¡ta I. 'fhc Boatd's explanation of its authority regarding this issue addresses the arguments set out in WPS'
<-:hallenge-
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is witåout the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (201 1) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action fo¡
judicial review. Since this is the only issue under dispute in case numbers l9-1893, the Board

hereby closes the appeal. Case number 15-2160 will remain open because there are additional
issues under appeal in the case.

Board Members Particìpêlling

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

6/s/2019

X clayton J. Nix

Clayton J. Nix, Esq.

Chair
S¡9ned by: Clayton J. Nix -A

cc: Byron Lamprecht, WPS (Electronic Mail)
Wilson Leong, FSS (Electronic Mail)
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1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, l'4D 27207
470-786-267 t

Electronic Deìivery

Elizabeth Elias
Hall, Render, Killian, Heath & Lyman, P.C.
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

l3-0l87GC LifePoint 2008 Medicare/Medicaid F¡action Part C Days CIRP Group
l3-l81lG Hall Render 2005-2006 DSH Medicare,Medicaid Fraction Part C Days Croup

13-2280GC Capella Healthcare 2010 DSH Medicare/\4edicaid Fraction Part C Days CIRP Crp

14-0657GC Hall Render 2010 DSH Medicare/Medicaid Part C Days Group

Dear Ms. Elias:

The Provider Reimbursernent Review Boald ("Board") has reviewed the Providers' May 13,

2019 request for expedited judicial review (.'EJR') (received May 14,2019) for the appeals

referenced above. The Board's determinatìon regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and Idenominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSFI) eligibility and payments.l

Statutorv and Regulatory Background: Medicare DSH Pavment

¡ Providers' EJR Request at 1.
2 See 42|J.5.C. $ l395ww(dXl){5); 42 C.F.R. Part 412.
3Id.

Part A ofthe Medicare Act covers "inpatient hospital services." Since i983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain paFnent âdjustments.3
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specilÌc fäctors.a These cases irrvolve the hospital-specific DSFI adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.s

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff";.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.E Those two
f¡actions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whethe¡ a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefts under part A of rbis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of rÀis subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSII payrnent adjustment. I o

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defìnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who \rr' ere not entitled to benefits under

a See 42U.5.C. $ l39sww(d)(5).
5 See 42|J.5.C. ç l395ww(d)(5XFXiXI); a2 C.F.R. $ 412.106.
6 See 42rt.S.C. $$ l39sww(d)(s)(F)(i)(I) and (d)(5XF)(v); 42 C F.R. A al2.l06(c)(l).
7 See 42U.5.C. $$ 1395ww(d)(5XF)(iv) and (vii)-(xiii); 42 C.F.R $ 412.106(d).
I see 42V.5.C. $ l395ww(d)(s)(F)(vi).
e (Emphasis added.)
ìo 42 c.F.R. g 4l2.lo6(bx2)-(3).
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part A of this subchapter, and the denominato¡ of which is the total
number of the hospital's patient days for such period.rl

The Medicare contractor determines tle number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total numbet of patient days in the same period.12

Medicare Advantage P¡oqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The

srarlræ at 42 U.S.C. $ 1395mm(a)(5) provides for "paynent to the eligible organization under
this section for individuals enrolled unde¡ this section with the organization and entitled to

beneflts under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

-tsased on the language of section 1886(dX5XFXvi) of the Act [42
' U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
l, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for ÍIMO services and patients continued to be eligible for
Part A.l5

rr (Emphasis added.)
¡, 42 C.F. R. ç 4 12. r 06(bX4).
ìl of Health and Human Services,

'a 55 Fed. Reg. 35990,39994 (Sept. 4, 1990).
ts ld.
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With the creation of Medicare P art C in 7997 ,16 Medicare beneficìaries who opted for managed

care coverage under Medicare Part C were no longer entitled to häve palment matle for their

care unde¡ Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSFI payments for the fiscal
year 2001-2004. t1

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. , , once a beneficiary has elected to join an M+C plan, that
beneficiary's benelìts are no longer administered under Part A
. . . . once a beneficiary elecls Medícare Part C, those pc¿tient days

attributable 1o the beneficiary should not be included in the

Medicare fraction of the DSH patient percentqge. These patient
days should be included in the count oftotal patient days in the

MLdicaid fraction (the denominator), and the pdtient's days lor
the M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfractíon . . . .18

The Secretary purportedly changed her position in the Federal fìsca1 year ("FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.i06(b)(2)(i) to

include the days associated with [PaÍ C] beneficiaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . lle do a.gree that once Medicare beneficiaries elect Medicare
' Part C coverage, they are still, in some sense, entitled to benertts

under Medícare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as Jìnal our proposal
sÍated in the May 19, 2003 proposed rule to include the days

associated wilh M+C benefciaries in the Medicaidfraction.

ì6 The Medjcare Pafi C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

codifLed as 42IJ.S.C. g 1394w-21 Note (c) "Enrollment Transrtion Rule.- An individual who is enroÌled [in
Medicare] on December 3l 1998, with an eligible organization under . . [42 U.S.C. 1395mm] shall be considered

to be en¡olled with that organization on January 1, 1999, under part C of Title XVIIL . if that organization as a

contract under that part for providing services on January |, 1999 . . . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription Dnrg, Improvement and Modçrnization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Medicare Advantage
program under Parf C of Title XVIII.
'7 69 Fed. Reg, 48918,49099 (Aug. 11,2004).
IE 68 Fed. Reg.21154,27208 (May 19,2003) (emphasis added).
¡t 69 Fed. Reg. at 49099.
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Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare f¡action of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy regÚding 42 c.F.R. $ 412.106(bX2XÐ was included in the

August I 1, 2004 Federal Register, no change to the regulatory language was published until

August 22, 2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Seiretary noted that no regulatory change had in fact occurred, and arurounced that she had made

"technical corrections" to the regulatoty language consistent with the change adopted in the FFY
2005 IPPS fìnal rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

requìred to be included in the Medicare fraction as of October 1, 2004 (the *Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010'

CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including'"23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(Allina I),za vacated both rhe FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subseqnent regulations issued in the FFY 2008 IPPS final rule codifying úe Parl c DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has-not acquiesced to that decision.

More recently, in Altina Health Services v. Price ("Allina II'),26 the D.C. Circuit confirmed that

tle secretary's 2004 attempt to change the standard to include Part c days ìn the Medicare

20 Id (emphasis added).
2¡ 72 Fed. Reg. 47130, 47.Ì84 (Aug. 22,2007).
22'tZFed.P'eg. at 47 411 .

23 75 Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed nrlemaking stating: "We are aware that there might be some confusion about our

policy io include MÀ days in the SSI fiaction. . . . In order to further clarifo our policy that patient days associated

with MA beneficiades are to be included in the SSI f¡action because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $ al2.l06(b)(2)(i)(B) and

$ 412.1 06(bX2Xiii)(B):'); Allina Healthcare servs. v. sebelius,904 F. Supp. 2d 75, 82 î.5,95 (2012), aff'cl in pqrt
and rev'd in part,746 F.3d ll02 (D.C. Cir' 2014)
,4 746 F.3d. I 102 (D.C. Cir. 2014).
2si46F.3da,r l106n.3, I11I (affirming portion ofthe dist ct court decision vacating the FFY 2005 IPPS rule). ,See

also Allina llealth Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Cout concludes that the

Secretary's interpretation oflhe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM ').
'6 86l t.:jd 937 (u.(. cir. 2ot7).
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fraction had bee n vacaTed ín Allina 1.21. TheD.C. Circuit Íhrther found in AIIina II rhar $e
Secretary failed to provide proper notice and comment before inclÙding Part C days in the

Medicarã fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the secretary has not acquiesced to the decision in

Attina fil , The 2004 regulation requiring Part C days be included in the Part A/SSI fraction and

removed from the Medicaid fraction remains in effect as set forth in 42 C'F'R.

$$412.106(bX2)(i)(B)and(b)(2xiiÐ(R). (The'2004Rule') TheBoardisboundbvthe2004
rule."2e Accordinglv, the Providers contend that the Board should glant thefu feqÙest for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The Provide¡s maintain that the Board is bound by the regulation, there a¡e not factual issues in

dispute and the Boa¡d does not have the legal authority to decide the issue. Further, the

Provide¡s believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405 1842(Ð(1) (2017)'

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specif,ic matter at issue; and (ii) the Boa¡d lacks the authority to

decide a spccific lcgal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality ofa provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling'

Ju¡isdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal 2005, 2006,2008,2010 years

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prioi to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed rssue by claiming the SSVPart C issue as a "se1f-

disallowed cost," pursuant to the Supreme Court's reasoning Set out in Bethesda Hospital

71 ILl. at 943.
2E Id. at 943-945.
2e Provide¡s'EJR Request at I
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Association v. Bowen ("Bethesda:").30 In that case, the Supreme Court concluded that a cost

report submitted in fulI compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mantlated that a challenge to the validity
ofã regulation be submitted first to the Medicare Contractor where the conÍactor is without tlle

po'¡r'er to award reimbursement.3l

On August 21, 2008, new regulations goveming the Board were effective.32 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.i835(aXl)(ii) which

required for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items hatl to do so by following the procedurcs for filing â cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell

i*Banner").33 In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded thaT, rnder Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy

that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in B anner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicare contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Cont¡actor and left
if witn no authórity or disc¡etion to make pa)¡rnent in the manner sought by the provicler on

appeal, the protest requirements of 42 C.F.R. $ a05.1835(aXl)(ii) were no longer applicable.

Èo*"u"t, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only has jurisdiction to hear that participant's ap-peal of mattels that the Medicare

contractoi specifically revised within the revised NPR.35 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008.

30 108 S. Ct. 125 5 ( 1988). Se¿ also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare paym€nt policy for tbe item and then appeals the item to the Boa¡d. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
rt Bethesda,l08 S. Ct. at 1258-59.
12 73Fed. Reg. 30190,30240 (May 23, 2008).
13 201 F. Supp.3d 131 (D.D.C.2016).
3o lcl. at 142.
r5 See 42 C.F.R. $ 405.1889(bXl) (2008).
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A. Jurisdictíonal Determination On Certain Specific Individual Participants

At the outset, the tsoard notes that a Board finding ofjurisdiction is a prerequisite to any review

of an EJR r equest pulsuant to 42 C.F.R. $ 405.1842 ând the Board has the authority request "[a]l
of the information and documents found necessary by the Board for issuing a[n EJR] decision,"36

including documentation relating to jurisdiction. Similarly, the regulations goveming group

appeals specify that jurisdiction "may be raised at any time."37

l. Case No. 13-0187GC: Participant # 9 a &9.b. Lake Cumberland (Provider No.
1 8-0 1 32, FYE 12/3 | /2008)

42 C.F.R. $ 412.i06(bX3) permits a provider to request to have its data reported on its
cost reporting period instead of the Federal fiscal year. In this regard, the regulation
provides the following instructions:

It U.e., the hospitall must furnish to CMS, through its
Intermediary, a written request including the hospital's name,

provider number, and cost reporting period end date. This
exception '¡/ill be performed once per hospital per cost reporting
period, and the resulting percentage becomes the hospital's officiai
Medica¡e Part A/SSI percentage f'or that period.

Participant 9.a &9.b Lake Cumberland requested that its SSI percentage be recalculated

from the Federal fiscal year to its cost reporting year. However, when CMS performs

this recalculation and issues a realigned SSI percentage, it does not utiiize a new or
different data match process as all of the underlying data remains the same. Rather, CMS

is simply uses a different time period for that SSI percentage. The realignment solely
takes the SSI data for each provider and the total Medicare days for each provider
(previously accumulated and used in the original CMS published SSI percentage) and

reports it on the provider's cost reporling period instead of the September 30 federal

fiscal year.

The regulation, 42 C.F .R. $ 405. 1889, states that:

(a) If a revision is made in a Secretary or intermediary
determination or a decision by a reviewing entity after the

determination or decision is reopened as provided in $405.1885 of

ró 42 C.F.R. S a05.18a2(ex2xii) (referencing to the decision in subsection (Ð which included a decision on both
jurisdiction and the EJR request).
r7 42 C¡.R. a1s.l$'r@)Q) stares. "The Bo.trd may make jurisdictional finclings wrJer $ 405.1840 at any lime,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request juisdictional findings by nodrying the Boar(ì in wrjting that the group appeaì is frrlly formed, or fhat the

providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings."
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this subpart, the revision must be conside¡ed a separate and distinct

determination or decision to which the provisions of 42 C'F'R' $$

405. 1 8 1 1, 405.1834, 405. 1 83 5, 40s.t837' 40s.r87 s, 405.187',1 and

405.1885 of this subpart are âpplicable.

(b)(l) Only those matters tliat are specifically rcvised in a revised

determination or decision are within the scope of any appeal of the

revised determination or decision.

(2) Any matter that is not specilically revised (inciuding any matter

that was reopenecl btlt not revised) tnay not be considered in any

appeal of the revised determination or decision'

Since the revised NPR at issue did not adjust the Part c days issue as required by 42

c.F.R. $ 405.1889, the Board finds that it lacks jurisdiction over the revised NPR.

Accordingly, the Board dismisses participant 9.a & 9.b Lake Cumberland's revised NPR

appeal from case No. 13-0187GC. Notwithstanding, the Boa¡d notes that participant 8.a

a 
-a.u 

ruk" cumberland's appeal of its original NPR fo¡ FYE December 31, 2008 will
remain pending in Case No 13-0187GC.

2. Case No. 13-181lGC: Participant #13.b Botsford General Hospital (Provider No.

23-0lst,FYE r2l3rl06)

Similarly, the Board finds that it does not have jurisdiction over participant 13.b Botsford

General Hospital's appeal of its second revised NPR dated October 14,2013 because the

second reviscd NPR did not specifically revise the Part C Days issue as is requirecl hy 42

C.F.R. $ 405.1889. Audit Adjustment No. 6 which is the subject of this appeal increased

the number of Medicaid days and ¡emoved hospice days on Worksheet S-3, as reflected

in the Provider's January 29 ,2013 reopening request.3E However, there is nothing in the

record to indicate the Part C clays were adjusted in the Provider's second revised NPR as

reqtiredby 42 c.F.R. $ 405.1889 for Board jurisdiction. consequently, the Board finds

thaì it lacks jurisdiction over participant 13.b Botsford General Hospital and dismisses

the participant from Case No. 13-1811G. Notwithstanding, participant 12 a & 12Í:

Botiford General Hopsital's appeal of its December 4, 2012 revised NPR will remain

pending in Case No. 13-1811G.

B. Jurisdictional Determination for Remaining Participcmts

With the exception of the participants described above, the Board has determined that the

remaining particiþants' appeals involved with the instant EJR Request are govemed by the

decision in Bethesda and CMS Ruling CMS-I727-R and that the remaining participant appeals

filecl from a revised NPR have the appropriate adjustment to the PaÍ c days issue within the

18 Case mrmber l3-181IG,Tab l3.b.Ex. l3-D
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revised NPR. In addition, the remaining participants' documentation shows that the estimated

amount in controversy exceeds $50,000, as required for a group appeal3e and that the appeals

were timely filed. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the aotual final amount in each case. Accordingly, the Board finds that it
has jurisdiction for the referenced appeals and the underlying remaining participants.

Board's Analysis Reeardine the Appealgl-lssue

The appeals in these EJR requests involve the 2005,2006,2008,2010 cost reporting periods.

Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the

Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. $$ 412.106(bX2XÐ(B) and (b)(2xiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 201 1 IPPS final rule). The

Board recognizes that, for the time period at issue in tlese tequests, the D.C. Circuit in Allína I
vacated this regulation. However, the Secretary has not formally acquìesced to That vacatur and,

in this regard, has not published any guidance on how tle v¿c¿tuv is being implemented (e.g.,

only circuit-wide versus nationwide).ao Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Board were to grant EJR, the Providers would have the

right to bring suit in either the D.C. Circuit or the circìrit within which they are located.ar Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this -bJR request. a2

Board's Decision Resardins the EJR Reqrr¡ìg1

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining participants

in these group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants' asseÍions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2Xiii)(B), there are no findings of faqt for resolution by

the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

re See 42 C.F.R. $ 405.1837.
a0 See generølþ Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'1'1-82 (D.D C.2016), aff'd,87 5 F.3d 701 (D.c
Cir.2017).
at See 42IJ.5.C. g l395oo(0(l).
a2 One ofthe Medicare contractôrs, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in
a numbe¡ ofcases identified in the EJR request. In its filing, WPS argues that the Board should deny lhe EJR request

because the Board has the authority to decide the issue under appeal since it is no1 bound by the Secretary's
regulation that the federal distdct coult vacated t¡ Allina. The Board's expÌanation of its authority regaÌdjng this

issue addresses the argume¡1ts set out in WPS'uhallellge.
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4) It is without the authority tô decide the legal question of whether 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(fl(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Membeß Participatine:

Cla¡'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Everts, Esq.
Susan A. Turner, Esq.

FOR TFIE BOARD

6/6/2019

X clayton.l. trtix

Clayton J. N¡x, Esq.

Chair

Sioned by: clayton J. Nix -A

Enclosures : Schedules of Providers

oc: Byron Lamprecht, WPS (Electronic Mail dSchedules of Providers)
Cecile Huggins, Palmetto GBA (Electronic Mail w/Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICESr',#(
Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, l'4D 2L207
470-786-267t

Electronic I)eliverv

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Averiue, Suite 5704
Arcadia, CA 91006

RE: EJR Dete¡mination
l5-0911GC, GNP/AHMC Healthcare 2011 DSII SSI Ratio-Mcdicarc Part C Days Group

I5-1482GC, GNP/AHMC Healthcare 2010 DSH Medicaicl Ratio - Metlicare Part C Days

l5-2974GC, GNP/AHMC Healthcare 201 1 DSH ME Ratio-Medicare Part C Days Group
I6-O4|6GC, GNP/AHMC Healthcare 2012 DSH SSI Ratio - Medicare Part C Days Group

l6-0423GC, GNP/AHMC Healthcare 2012 DSH Medicaid Ratio- Medicare Part C Days

18-0038GC, AHMC Healthc are 2013 DSH Medicaid Ratio-Medicare Part C Days Group
18-0039GC, AHMC Healthc are 2013 DSH SSI Ratio-Medica¡e Part C Days Group

Dear M¡. Ravildralr:

The P¡ovider Reimbursement Review Board ("Board") has reviewed the Providers' May 17,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The

Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in thcsc appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutorv and Reguìatorv Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medica¡e
program has paid most hospitals for the operating costs ofinpatient hospital setwices under the

I Providers' EJR request at I



EJR Determination for Case Nos. '\5-0911GC, et al.

QRS/GNP/AFIMC Medicare Part C Days Groups
Page 2

prospective payment system ("PPS').'z Under PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjushnent, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients.s

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff"¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.T The DPP is defined as the sum oftwo lractions expressed as percentages.s Ttrose two
fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
tlese fractions consider whether a patient was "entitled to benefits under part 4."

The sratute,42 U.S.C. $ 1395ww(dX5)GXvÐ0, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), thê numerator of which is
the number of such hospital's patient days for such period which
were ma<le up of patients who (for such days) were entitled to

benefiß under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of thischapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of Lhis subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services (.CMS,), and the Medicare contractors use CMS'calculation to compute a hospital's
DSH payment adjustment. ro

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for snch period which

2 See 42|J.5.C. $ l395ww(d)(l)-(5)t 42 C.F R Part412.
r Id.
a See 42r.1.5.C. g 139sww(d)(5).
5 See42LJ.S.C. $ 139sww(d)(s)(F)(t)Q): a2 c.F.R $ 412 106.
6 see 42tJ.s.c. oe r ¡s5-*(d)(-s)(Ê)(i)(Ð 

""¿ 
(Ðt¡iÐ(v); 42 c.F.R. $ 412.t06(¡Xl).

1 See 42lJ.S.C. $ $ l395ww(d)(5)(FXiv) and (vii)-(xiii); 42 C.F.R. I 412.106(d).
E See 42rJ.S.C. g 1395ww(d)(5)(F)(vi).
e (Emphasis added.)

'|o 42 C.F.R. $ 4 r 2. r o6(bx2)-(3). '
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consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefiß under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.lr

The Medica¡e contracter determines thé number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Proqram

The Medicare program permits its beneficia¡ies to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
stat.rfe aT 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section fo¡ individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B ofthis subchapter. . ."
Inpatient hospital days for Medicare beneficiaries enrolled in FIMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits uncler Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifìed HMO. Prior to December
I, 1987 , we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number intg the calculation [of the DS]I adjustmentl.
However, as of December 1,1987, a field was included on the

Medicare Provider Analysis ancl Review (MEDPAR) file that
allows us to isolate those IIMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedica¡e percentage lof the DSH
adjustmentl.ra

rr (Emphasis added.)
t1 42 C.F.R. $ 412.106(bx4).

'l of Health and Human Sçrvices,
r4 55 F€d. Reg.35990,39994 (Sept.4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l5

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payrnent made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t1

No further g¡ridance regarding the treaûnent ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary state(l that:

. . . once a beneficiary has elected to join an M+C plan, that
benehciary's benefits are no longer administered under Part A
. - . . once a benefi.ciary elects Medicare Part C, those patient days

attributable to the benertcíary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicaid fracti.on (the. denominator), and the patient's days for
the M+C beneficiary who is also eligiblefor Medícaid wol¡ld be

included in the numerator of the Medicaid fraction . . . tB

The Secretary purportedly changed her position in the Fede¡al fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."re In response to a comment regarding this change, the Secretary explained that:

. . . ITe do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benertß
under Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH

t5 Jd.
ró The Medicare Part C program did not begin operating until Jamrary 1,1999. See P.L. 105-33, 1997 HR 2015,

codi,lied as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, witb an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under pafi C ofTitle XVIIL . ifthat organization as a

iontract under that part for providing services on January | , 1999 . . ." This was also known as

Medicare+Choice. The Medicare Prbscription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, rcplaced the MedicarelCltoice program wjth the new Medicare Advantage

program under Part C ofTide XVIIL
r? 69 Fed. Reg. 48918, 49099 (Aug. I l, 2004).
r8 68 Fed. F:eg.27154,27208 (May 19,2003) (emphasis added).
ìe 69 Fed. Reg. at 49099.
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calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associatèd with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to ínclude the patient days for
M+C benefrciaries in the Medicaye fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

'"vith M+C beneficiaries in the Medicare fraction of the DSH
calculation.20

This statement '"vonld reqtrire inclusion of Medica¡e Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the ohangc in DSH policy rcgarding 42 C.F.R. $ 412.106(b)(2)(l) was inoluded in the

August 11, 2004 F ederal Register, no change to the regulatory language was published until
Augtsr 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical cor¡ections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final nrle. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare tiaction as ofOctober 1, 2004 (the "Pa¡t C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" ',vith "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
("Atlina Ì'),24 vacated both the FFY 2005 IPPS final nrle adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has not acquiesced to that decision.

20 1L {emphasis added;.
2t 72 Fed. Reg. 47130,47384 (Ãug. 22,2007).
22 72 Fed,. Reg. at 47 411 .

23 75 Fed. l¡.eg. 50042, 50285-50286,50414 (Aug. 16,2010). See also 75 Fed. Rcg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confitsion about our
policy to include MA days in the SSI fracfion. . . . In order to fllrther clari!, our policy that patieni days associated

with MA beneficiaries are to be included in the SSI f¡action because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word 'o¡' with the word 'including' in $ 412.106(b)(2)(i)(B) and

ô 412.106(bX2Xiii)(B)."), All¡na Heahhcare Servs. v. Sebelius,904 F. Supp. 2d 75,82 n.5,95 (2012), a.ff'd in part
an.l rev'¿! in part,746 F,3d ll02 (D.C. Cir, 2014).
24 746 F.3d, l r02 (D.c. cir. 2ol4).
25 746 F.3d at l106 n.3,l l l l (affirming portion of the districl court'de cision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D C. 2012) ("The Court concludes that the

Secretary's interpretation ofthe fractions in the DSH calculalion, annouced ìn 2004 and not added to the Code of
Fedelal Rsgulations until the summÇr of2007, lvas not a "logical outgrowth" ofthe 2003 NPRM ').
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More recently, in Atlina Health Services v. Price ("Aitina IÌ'),26 the D.C. Circuìt confirmed that

the Secretary's 2004 attempt to change the standa¡d to include Part C days in the Medìcare

fraction had been vacated in Allina L27 The D.C. Circuit firrther found in Allina II lhaT the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published fo¡ FY 2012.28 Once again, the Secietary has not acquiesced to
this decision. The Supreme Court issued a decision inAzar v. Atlina Health Services2e in which
the Supreme Court considered whether the government had violdted the 60-day notice
requirement of 42 u.s.c. $ 1395hh(ax2) ìvhen it posted th e 2o72 Medicare fractions on its

website. Affirming the D.C. Circuit's finding, the Supreme Court concluded that $i395hh(a)(2)
the govemment's áction changed a substantive legal standard and, thus required notice and

comment.

Providers' Request for EJR

The P¡oviders explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
fiJ, the 2004 regulation requiringPart C days be included in the Part A./SSI fraction and removed
from the Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). ('lhe'2004 Rule') The Board is bound by the 2004 ru1e."30 Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(Ð(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regrrlation or CMS Ruling" raised by a provider.
The Provide¡s maintain that the Boa¡d is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Dccision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to g¡ant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

26 863 F.3d 93'1 (D.C. Cir.20l7).
21 Id. aT 943.
28 Id. at 943-945.

'ze 
No. 17-1484, 2019WL2331304 (June 3, 2019).

ro Providers' EIR Request at l.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2010-2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 3 1, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen (" B ethesda").3t In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement âllowed by the
regulations. Further, no statutc or rcgulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 I, 2008, providers who were self-
disallowing specific items had to do so by following the procerhrres for filing a cost report under

protest. This regulatory requirement was litigated in Banner Hearî Hospital v. Burwell
("Banner").3a ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier pal'rnent it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The Dist¡ict Court concluded thaT, under Bethesda, fhe 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost repoft periods ending on December 31, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it \¡/ith no authority or disc¡etion to make payment in the mamer sought by the provider on

rr 108 S. Ct. 1255 (1988). ,i¿¿ ¿/so CMS Ruling CMS-1727-R (in self-disallowing an itam, the provider submits a

cost report that complies with the Medicare pa)¡ment policy for the item and then appeals the item to the Board. The

Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider efÏectìvely self-
disallowed the item.).
j1 Bethesda, 108 S. ct. at )258-59.
i3 73Fed,. Reg. 30190, 30240 (May 23,2008).
3o 201 F. Supp.3d l3l (D.D.C.2016).
35 ld. 

^t 
t42.
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appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by frling
tåe matter under protest.

The Board has determined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. Ir addition, the participants' documentation shows that
the estimated amount in coirtroversy exceeds $50,000, as required for a group appeal for case

number 14-3303G.3ó The appeals were timely filed. Based on the above, the Board finds that it
has jurisdictión for the above-captioned appeals and the underlying Providers. The estimated

amount in controversy is subject to recalculation by the Medicare contractor for the actual final
amount in each case.

Board's Analysjl Rggaglingjhg :þpçaþd Issu.-

The appeals in these EJR request involve the 2010-2013 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within tlre time frame applicable to the Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified aI42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision pubtished in the FFY 201 I IPPS final rule). The Board
recognizes that, for the tìme period at issüe in these reqùests, the D.C C.irc'¡ii inAllina I vacafed

this regulation. However, the Secretary has.not formally acquiesced to that vacatur and, in this
regard, has not published any guidance onhow lhe vacaÍur is being implemented (e.g., only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board we¡e to grant EJR, the Providers would have the rig¡t to'
bring suit in either the D.C. Circuit or the ci¡cuitwithin which they are located.38 Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes ofthis
EJR request.

Board's Decision Resardins the EJR Requgg!

The Board finds that:

t) It has judsdictjon over tfie matter for the subject years and that the participants in these

appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(b)(2XiXB) and

(bX2Xiii)(B), there are no findings of fact for resolution by the Board;

t6 See 42 C.F .R. $ 405.1 837.
)1 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C.2016), afJ'd,875 F.3d'701 (D.C.

Ct.2017).
rB See 42 U.S.C. 6 l395oo(l)(l).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS fina1 rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ@)
and (b)(2)(iii)(B) (201 1) properly falls within the provisions of 42 U.S.C. $ l395oo(f)(1) and

hereby grants the Providers' request for EJR fo¡ the issue and the subject years. The
Providers have 60 days from the receipt ofthis decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A, Turner, Esq.

FORTHE BOARD

6n/2019

X Clayton J. Nix

Clayton J. Nix, Esq.

Chair
Signed by: cláyton J. Nix -A

Enclosures : Schedules of Providers

Lorraine Frewert, Noridian c/o Cahaba Safeguard Administrators J-E (Þ.lectronic Marl
lv/Scbeclules o1' Provirlers)

Wilson I.eong, FSS (Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICESt:,& Prov¡der Reimbursement Review Board
1508 woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 2L207
470-746-267L

Electronic Deliverv

Corinna Goron
Healthcare Reimbursement Services, Inc.
17101 Preston Road
Suite 220
Dallas,TX75248

RE: EJR Determination
17 -0440GC HRS WKHS 2013 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP Grp
1'7 -O441GC HRS WKHS 2013 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP Grp

Dear Ms. Goron:

The Provider Reimbursement Review Boa¡d ("Board") has reviewed the Providers' May 16,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The
Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be

¡emoved from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutorv and Regulatory Backqround: Medicare DSH PaYment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
prog.ram has paid most hospitals for the operating.costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain palnnent adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSFI adjustment, which requires the

I Providers' EJR request at l.
'zSee42tJ.S.C. $ l395ww(d)(l)-(5):42 C.F.R. Part 412.
3Id.
a See 42tJ.S.C. g l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that sewe a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustmênt based on its disproportionate patient percentage

("Ofl'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualifibation as a DSH, and it also determines the amount of the DSH payment to a qualiffing
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.E Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient vr'as "entitled to benefìts under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, de{ines the Medicare/SSl fraction as:

the liaction (expressed as a percentage), thè numerator of which is
thc numbcr of such hospital's patient days for such period which
were made up of patients who (for such days) were entilled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fìscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A ofthis subchapter . . . .

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.ro

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistanc_e under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not entitled lo beneJits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r I

5 See 42rt.S.C. $ l395ww(d)(sXF)(l)(l); a2CFR $ 412.106.
6 See 42u.5.C. $$ l395ww(dX5XF)(i)(l) and (d)(s)(F)(v); a2 c.F.R. $ 412 Ì06(c)(l).
1 See 42rJ.S.C. $$ l395ww(d)(5XF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d). .

8 
^Sdd 4? U.S,C. ô l3gsrvr¡(dX5XFXvì)

e (Emphasis added.)
ro 42 C.F.R. $ 412.106(bx2)-(3).
r' (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total numbe¡ of patient days in the same period.12

Medicare Advantaqe Proqram

The Medicare program permits its beneficiaries to receive services from managed ca¡e entities.
The managed care statute implementing payments to health maintenance organizatiohs
("HMOs") and competitive medical plans ("CMPs") is found aL42U.S.C. $ l395mm. The

statlle at 42 U.S.C. $ 1395mm(a)(5) provides for 'þayment to the eligible organization under
this section for individuals enrolled under this section with the organization ând entitled to
benefits under part A of this subchapter and en¡olled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 arc
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language of section t 886(d)(s)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that t1te

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days assocìated with Medicare
patients who receive ca¡e at a qualified HMO. Prior to December
1, 1981, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjnstment].
However, as of f)ecember 1 , 198'/ , a fìeld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those I-IMO clays that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage lof the DSH
adjustment].14

At that time Medicare Part A paid for FIMO serwices and patients continued to be eligible for
Part A.l5

With the creation of Medrcare Part C in 1997,ró Medicare beneficia¡ies who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa)¡rnent made for their

t2 42 C.F.R. g 412.106(bX4).
rr ofFlealth and Fluman Se¡vices.
14 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t5 Id.
I6The MedicarePartC program did not begin operating until January 1,1999 See PL l05-33, 1997HR2015,
codified as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An indivrdual who is enrolled [in
Medicarel on December 3 I 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t7

No further guidance regarding the treâtment of Part C days in the DSH calculation was provided

unril the 2004 tnpatient Prospective Palment System ('IPPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a heneficiary e'lects Medicare Part C, those patient days

attributable to the benefciary should not be included in the

Medicarefraction of the DSH patient percentîSe. These patient
days should be included in the count of total pdÍient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benertciary who is also eligible for Medicaid would be

included in the numiterator of the Medicaid fraction . ' . .tB

The Secretary pÙrportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."le In response to â comment regarding this change, the Secretary explained that:

. . . lle do agree that once Medicare beneJiciaries elect Medicare
Part C coverage, they are still, in some sense, enlitled to beneJits

utder Medicare Part A, We agree with the commenter that these

days should be includecl in the Medicare fraction of the I)SH
calculation. Therefore, we 

^re 
not adopting as final our proposal

stated in the May 19, 2003 proposed rule lo ínclude the days

associated with M+C benertciaries in the Medicaidfraction'
Instead, we are adopting a policy to include the palient days for
M+C benertciaries in the Medicare fraclion . . if the benehciary
is also an SSI rêcipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at $ a 12. 106(b)(2)(i) to include the days associated

to be enrolled with that organization on January l, 1999, under par C ofTitle XVIIL . if that organization as a

contract under that part for providing services on January l, 1999 . " This was also k¡own as

Medicare+Choice. ih" M"di""t" Prescription Drug, Improvement and Modemizalion Act of2003 (Pub.I-. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantâge

program undcr Part C ofTitlc xvlll.
¡? 69 Fed, Reg.48918,49099 (Aug l1,2004)
rs 68 Fed. Il(eg.2'l154,2'1208 (May 19,2003) (emphasis added)
ìe 69 Fed. Reg. at 49099.
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.20

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until

August 22, 2007 when the FFY 2008 IPPS final Iule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occur¡ed, and announced that she had made

"teoh¡ioal corrections" to the regulatory language consistent with the change adopted'in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C'F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(b)(2)(Ð(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the wo¡d "or" with "including "23

The U.S. Circuit Court for the District of Cohrmbia in Allina Heahhc:are Semices v. Sebelius
("Atlina l'),2a vacatèd both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy
adopted in FFY 2005 IPPS rule.2s However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health Sentices v. Price ("Attina IÌ'),26 tbe D.C. Circuit confirmed that

t]]e Secretary's 2004 atternpT to change the standard to include Part C days in the Medicare

fraction had been vacated inÀllina L21 The D.C. Circurt further found in Allina II that the

secretary failed to provide propcr notice and comment befo¡e including Part c days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision. The Supreme Court issued a decision in Azar v. Atlina Heatth Services2e in which

'?o 
1d (emphasis added).

2t 72 F ed. Reg. 47130, 47 384 (A\9. 22, 2007)
1172Fed. Reg. at 4741I.
2r 75 Fed. Reg. 50042, 50285 -50286,50414 (Aug. I 6, 2010). see also '7 5 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preanrble to proposed rulemaking stating: "We are aware that tbere miglìt be some conflrsion about our

policy to include MÀ days in the SSI fraction. . . . In order to further clarifo our policy that patient days assocjated

with ii4A beneficiaries are to be included in the SSI fraction because they are still entitled to beneltts unde¡ Medicare

Part A, we are proposing to replace the word 'or' wj th the word 'including' in $ 412. 106(b)(2)(i)(B) and

$ 412.I 06(bx2)(iii)(B\¡'); A¡ina Heatthcare Servs. v. Sebelius,904 F. Supp. 2d'15,82 n.5,95 (2012), qff'd in part

an(l rev'd in p.trt,746F.3d |102 (D C Cn 20l4)
74 i46 F.3d, t l02 (D.c. cir. 2ol4).
25i46F.3dat I 106 n.3, llll (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). .9ee

also Allina Health servs. v. sebelius,904 F. Supp. 2d 75, 89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulatiòns until the summer of2007, was not a "logical outglowth" ofthe 2003 NPRM.").

':ó 863 F.3d 937 (D,c. Cir.20l7).
27 Id. aI 941
z8 Id. ar 943-945.

'e No. l7-1484, 2019 WL 2331304 (June 3, 2019).
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the Supreme Court considered whether the govemment had violated the 60-day notice
requirement of 42 U.S.C. $ 1395hh(a)(2) when it posted the 2012 Medicare f¡actions on its

website. Affirming the D.C. Circuit's finding, the Supreme Court concluded that $l395bh(a)(2)
the govemment's action changed a substantive legal standard and, thus required notice and

comment.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
fi1, the 2004 regulation requiring Part C days be included in the Part A/SSI f¡action and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and
(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 Rule."3o Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" ¡aised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Provide¡s believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f (1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal questiôn is a
challenge either to the constitutjonality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have frled appeals
involving fiscal year 201 3.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant rnay demonstrate dissatisfaction with the amount of
Meclicare reimbr¡rsement for the appealed issue by cìaiming the SSI/Part C issue as a "self-
clisallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Àssociation v. Bowen ("Bethesda").3t ln that case, the Supreme Court concluded that a cost

lo P¡oviders' request for EJR at l.
rr I 08 S. Ct. l2 i5 ( 1988). See a/so ÇMS Ruling CMS- 1727-R (in self-disatlowing an item, the provider submits a

cost repoÌ.t that complies with the Medicare payment policy f'or the item and then appeals the item to the Board. The



EJR Determination for Case Nos.l7-0440GC, et al.
FIRS/WKHS 2013 Medicare Part C Days Groups
Page 7

report submitted in full compliance with the Secretary's mles and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is wìthout the
powe¡ to award reimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05. 1835(a)(1)(ii) which
required, for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under

þrotest. This regrlatory reqì¡irement was litigated in Banner Heart Hospita.l. v. Burwell.
("Banner").34 la Banner, the provider filed its cost report in accordanoe with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. Tbe
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thal, :under Bethèsda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not add¡ess.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January l, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by fìling
Lhe matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-I727-R. In addition, the parlicipants' documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.36 The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the
above-captioned appeals and the underlying, remaining providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Medicare Contractor's NPR would not include any disallowance for the itenr. The provider effectively self-
disallowed the item.).
)2 Bethesda,l0S S. ct. at 1258-59.
33 73 Fc.l. Reg. 30190, 10240 (May 23,2008).
ro 201 F. Supp. 3d 131 (D.D.C. 2016).
)5 ld. at 142.
36 See 42 C.F.R. e 405.1837.
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Board's Analysis Regarding the Appealed Issue

The appeals in this EJR request involve the 201 3 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 201 I IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. CircÐiT in Allínú l vacated this
regulation. However, the Secretary has not formally acquiesced to That vacatur and, in this
regard, has not published any guidance on how the vacatur isbeing implemented (e.g., only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, ifthe Board were to grant EJR, the Providers would have the right to
bring suit in eiìher the D.C. Circuit or the circuit within which they are located.ss Based on the

above, the Board must conclude that it is otherwise bound by the regulation for puposes of this
EJR request.

Board's Decision Regardins the EJR Request

The Board finds that:

l) It has jurisdiction over the matter for the subject year and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $S 412.106(bX2XiXB) and
(bX2XiiÐ(B), there are no fìndings offact for ¡esolution by the Board;

3) It is bouird by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Pan C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board hnds that the question of the validity of 42 C.F.R. $$ 412.106(b)(2XiXB)
and (bX2XiiiXB) (201i) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year.

)1 See generølly Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'17-82 (D.D.C 2016), aff'cl, 875 F 3d 701 (D.C

C\r.2017).
18 See 42 rJ.S.C. g l395oo(Ð(l).
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The Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD

6nno19

X Clayton J. Nix

Clayton J. Nix, Esq.

cha ir
Signed by: Clayton J. N¡x -A

Enclosures : Schedules of Providers

cc: Jnstin Laltinrore, Novitas J-IÌ
Wilson I-eong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES# Prov¡der Reimbursement Review Board

1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, lvlD 2I2O7
4ro-7a6-2677

Electronic Deliverv

James Ravindran

Quality Reimbursement Services
i50 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

R-E,: EJR Determination
14-0183GC QRS MSHA 2008 DSII Medicaid Fract./Medicare Mngd care Part c Days GIRP

l4-0184GC QRS MSHA 2008 DSH SSI Fract./MecìicargMng<1 Care Part C Days CIRP Grp

-14-0667GC QRS MSHA 2007 DSFI SSI Fract. Medicare Mngd care Part c Days CIRP Grp

14-0668GC QRS MSHA 2007 DSH Medicaid Fract. Medicare Mngd care Part c Days CIRP

l4-3IIgGC QRS MSHA 2009 DSH SSI Fract. Medicare Mngd care Part c Days GIRP Grp

t4-3l2OGC QRS MSHA 2009 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

I4-3956GC QRS MSHA 2010 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

14-3g57GC QRS MSHA 2010 DSH SSI Fract. Medicare Mngd care Part c Days cIRP Grp

l4-42g2GC QRS MSHA 2011 DSH Meclicaid Fract. Medicare Mngd care Part c Days cIRP
t4-42g3GC QRS MSHA 2011 DSH SSI Fract. Medicare Mngd care Part c Days cIRP Grp

16-0288GC QRS MSFIA 2012 DSFI Medicaid Fract. Medicare Mngd care Part c Days CIRP

l6-o289GC QRS MSHA 2012 DsH sSI Fract. Medicare Mngd care Part c Days CIRP Gry

16-2030GC QRS MSFIA 2013 DSH SSI Fract. Medicare Mngd care Part c Days GIRP Grp

l6-2031GC QRS MSFIA 2013 DSH Medicaid Fract. Medicare Mngd care Part c Days CIRP

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Provìders' May 16,

2019 requests for expedited judicial review ("EJR") for the appeals referenced above. The

Board's determination regarding EJR is set forth below.

Issue in DisPute:

The issue in these appeals is:

fW]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSFI Adjustment") Medicare fraction and added to the Medicaid

Fraction. I

rProviders' EJR request at I
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Statutory and Reeulatorv Backeround: Medicare DSII Pavment

Part A ofthe Medica¡e Act covers "inpatient hospital services." Since 1983, the Medicare
program bas paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicâre pays predetetmined, standardized

ãmounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients'5

A hospital may qualify for a DSII adjustment based on its disproportionate patient percentage

("Dff"¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
úospital.? The DPP is defined as the sum of two f¡actions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXI), defines the Medioare/SSl fraotion as:

the fraction (expressed as a percentage), tìe numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefirs under part A of this subchapter and v/ere entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the llutuber of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of this subchapter . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
services c'cMS'), and the Medicare contractors use cMS', calculation to compute a hospital's
DSFI payment adjustment. ro

2 See 42ÍJ.5.C. $ 1395ww(d)(l)-(s);42 C F.R Patt 412
t Id.
a See 42U.5.C. $ t395ww(d)(5).
5 See 42rJ.S.C. g l395ww(d)(s)(F)(i)(l); a2 c.F.R. ô 412.106.
6 See 42v.5.C. $$ 1395ww(dX5)(l-XiXI) and (dXs)(F)(v);42 C.F R $ al2.l06(c)(l)
7 See 42tJ.S.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii); 42 C.F.R $ 412 106(d).
8 See 42LJ.5.C. $ l395ww(d)(5)(F)(vi).
e (Emphasis added.)

'o 42 C.F.R. $ 412. r 06(bx2)-(3).
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The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

. âssistânce under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
numbe¡ of the hospital's patient days for such period.rl

The Medica¡e contractor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total numbe¡ of patient days in the same period 12

Medicare Advantaqe Program

The Medicare program permits its benefìcia¡ies to receive services from managed care entities.

The managed care statute implementing payrirents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S'C. $ 1395mm The

statute at 42 u.S.C. $ 1395mm(a)(5) provides for "pa;'rnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and en¡olled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 arc
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appiopriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fotd this number into the calculation [of the DSH adjustment]

However, as of December 1, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those FIMO days that were associated with

rr (Emphasis added.)
r,42 C.F.R. $ 412.106(bx4).
r3 of Health and Hr¡man Servicçs
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Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH

adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Paft A.r5

With the creation of Medicare Part C in 199'1,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longel entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 20O1-2004. t7

No frrther guidance regarding the treatment of Part C tlays irl the DSH calculation was provided

until the 20b4 hrpatient Prospective Payment System ("IPPS") proposed rules were published in
tbe Federal Register. In that notrce the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Pan A
. . . . once a beneJiciary elects Medicare Part C, those patient days

attributable Ío the beneficiary should not be included in the

Medicarefraction oflhe DSH patient percentdge' These pafient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
lhe M+C benefi'ciary who is also eligíble for Medicaid would be

included in the numerator of the Medicaid fraction ' . . .tg

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations ât [42 C.F.R.] $   12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medica¡e fraction of the DSH

calculation."le In response to a comment regarding this change, the Secretaly explained that:

'4 55 Fed. Reg. 35990,39994 (Sept 4, 1990).
t5 ld.
I6 The Medicare Part C program did not begin operating until January l, 7999. See P.L. 105-33, 1997 HR 2015,

codiJied as 42 U.S.C. g I 394w-21 Note (c) "Eruollment Transition Rule.- An individual who is enrolled [in
Meáicare] on Decembe¡ 3l 1998, \À/ith an eligìble organization under . . . [42 U.S.C. 1395mm] shall be considered

to be eû;lled with that organization on January 1, 1999, under part C ofTìtle XVIII . . ifthat organization as a

conlract under that part for providing services on January I, 1999 . . ." This was also known as

Medicare+Choice. îhe Meãicare Prescription Dn¡g, Improvenent and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replacecl the Medicare+Cboìce program with the new Medicare Advanlage

program under Part C ofTitle XVIII.
r7 69 Fed. Reg. 48918,49099 (Aug l l, 2004).
Is 68 Fed. Reg.27154,27208 (May 19, 2003) (emphasis added)'
re 69 Fed, Reg, at 49099.
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. . . llle do agree that once Medicare beneficiaries elecÍ Medicare
Part C coverage, they are still, in some sense, ent¡tled to beneJìts

under Medicare Part A, We agree with the commenter that these

days shoulct be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C beneficiaries in the Medicaidfraction.
Instead, we are adopting a policy 1o include the patient days for
M+C benertciaries in the Medicare fraction. . . . if the benefrciary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412. 106(bx2)(i) to include the days associated
wìth M+C benellciaries in the Medicare fraction of the DSII
calculation.20

This statement \¡/ould require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Alrhough the change in DSH policy regarding 42 C.F.R. 5 412.106(bx2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory la-nguage was published until
Augttst 22,2007 when the FFY 2008 IPPS final rulc was issucd.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical coriections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of Octobe¡ 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 201 1 IPPS final rule published on August 15, 2010,

CMS made a mino¡ revjsion to $$ a12.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

'?o 
1d. (emphasis added).

2t 72 F ed. Reg. 47130, 47 384 (Aug. 22,2007).
22 72Feð,P.eg. at 47 411 .

,375 Fed. Reg. 50042,50285-50286, 50414 (Aug. 16,2010). see also '15 Fed. Reg. 23852, 24006-24001 (May 4,

2010) (preamble to proposed rulemaking stating; "We are aware that there might be some co¡rfusion about our

policy tã include MÀ days in tlre SSI f¡action. . . . In order to ftrther c)arify our policy that patient days associated

with ir4A beneficiarjes are to be included in the SSI fi action because they are still entitled to benefits under Medica¡e

Part A, we are proposing to replace tlìe wo¡d 'o¡' with the.word 'including' in $ a12 106(bX2XiXB) and

$ 412.I06(bX2)(iii )(B)."); Altina Ílealthcare Servs. v- Sebelius,904F Supp 2d ?5,82 n 5,95 (2012)' a.lÏ'd in pqú
and rev'c! in part,746 F.3d ll02 (D C Cir.2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcqre Sen)ices v. Sebelius

(Allina I),2a vacated both the FFY 2005 IPPS fina) rule adopting the Part C DSH policy and the

iubsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFV 2005 IppS ru1e.25 However, the Secretary has^not acquiesced to that decision.

Moie recentiy, in Attina Heatth Servicei v. Price ("Allinaf),26 the D.C. Circuit confirmed that

the Secretary;s 2004 attempt to change the standard to include Part C days in the Medicare

fraction had been vacated inAllina L27 The D.C. Circuit fuither fo]und in Allina II That the

Secretary failed to provide proper notice and comment before including Part c days in the

Me<licarã fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Provitlers' Rerlr¡est for EJR

The providers explain that "[b]ecause the Secretary has not acquiesced to the decision inAllina

IIJ , rhe 2004 regùlation requiring Part C days be included in the Part A/SSI fraction and removed

rrôm *re Medicaid fracrion remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ruie'"2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert t¡at, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The providers maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the
próviders believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

pursuant to42IJ.S.C. $ 1395oo(f)(1) andtheregulationsal42 c.F.R.$ 405.1842(Ð(1)(2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct aheàringon the specific malter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality ofa provision of a statute or to the substantive or

procedural vatidity of a regulation or CMS Ruling.

2o 746F.3d 1102 (D.C. Ctr.2014).
25 746F.3dat l l0à n.3, l l l I (affirming portion ofthc district court decision vacating the FFY 2005 IPPS rule). See

also À in.r Health Servs. v. sebelius,904 F. Supp. 2d'15,89 (D.D.C.2012) ("The Court concludes that the

Secretary's inlerprelation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Í{egulariàns until the summer of2007, was not a "logical outgfowth" oftbe 2003 I'{PRM').
26 863 F.3c1931 (D.C. Cir' 2017).
27 ld. at 943.
28 Id. at 943-945.
2t Providc¡s' EJR Rcquest al I
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2007 -2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prioi to Decembe¡ 31, 2008, the participant may demonstrâte dissatisfaction with the amount of
Medicare reimblrsement for the appealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's ¡easoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda').30 In that case, the Suprdme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and legulations, does not bar a

provider from claiming dissatisfaction with the amount of reìmbursement allowed by the

iegulations. Further, no statute or regulation expressly ma¡dated that a challenge to the validity
of a regulation be submitted tirst to the Medicare Contractor whe¡e the contractor is without the

power to award reimbursement.3l

On August 21,2008, new regulations governing the Boa¡d we¡e effective'32 Among the new

regularions implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)( 1)(ii) which

required for cost leport periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hosp¡\al v. Burwell
("Banner").33 ln Banner, the provider filed its cost report in acco¡dance with the applicable

ourlief regulations and did not protest the additional outliel payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District Court concluded thal, ]under Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy

Lhat lhe Medicare Conlractor could not address.io

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-172?-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on December 31, 2008 and which began before

January 1 , 2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

it with no authority or discretion to make payment in the manner sought by the provider on

30 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disaltowing an item, the provider submits a

cost report that complics,ù,,ith the Medicare paymert policy fo¡ the item and then appeals the item to the Board. The

Medicâ¡e Contractoi's NPR would not include any disalJowance for the item. The provider effectively self-

disallowed the itenr.).
tt Bethesda,l08 S. Ct. at 1258-59.
32'?3 Fed. Reg. 30190,30240 (May 23, 2008).
31 201 F. Supp.3d l3l (D.D.c. 2016).
34 Id. 

^T 
142.
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appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifrcally revised within the revised NPR.35 The Board notes that all participant
revised NPR appeals included withtn this EJR request were issued after August 21, 2008.

A. Jurisdictional Findinss in Case No. 14-3957GC for Provider 5, 49-0038, Smvth Countv
Memorial HospitaL FYE 6/30/2010

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any

review of an L,JR request pu¡suant to 42 C.F.R. $ 405.1842 and the Board has the

authority request "[a]ll of the information and documents found necessary by the Board

for issuing a[n EJR] decision,"36 including documentation relating to jurisdiction.
Similarly, the regulations goveming group appeals specify that jurisdiction "may be

raised at any time."31 To this end, Boa¡d Rule 42.3 addresses EJRs involving group

appeals and specifies that "For a group appeal, the schedule ofproviders and supporting
jurisdictional documents fó¡ each provider must also be filed in accordance with Rules 20

and 21."

The Schedule ofProvide¡s for CaseNo. I4-3957GC includes six providers. However,
the Group Representative did not include any jurisdictional documents in the record for
P¡ovider 5, Smyh County Memorial Hospital, Provider No. 49-0038, FYE 6/3012010 in
accordance with Boa¡d Rules 20,21 and 42.3. As the Board has no documentation to
which it can establish jurisdiction, the Board finds that it lacks jùisdiction over this

provider, and dismisses it from the appeal and from the EJR determination.

B. Jurísdiction Findings -for the Remaining Participants

The Board has determined that the remaining participants jnvolved with the instant EJR

request are governed by the decision in Bethesda and CMS Ruling CMS-1727-F'. In
addition, the remaining participants' documentation shows that the estimated amount in

35 See 42 C.F.R. $ 405.1889(bXl) (2008).
36 42 C.F .R. g 405.18a2(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).
37 42 C.F.R. 405.1837(eX2) states: "The Board may make júrisdictional Jìndings under $ 405.1840 øt ønJ, t¡me,

incìuding, but not limited to, following a request by the providers for the jurisdictional findings. The providers may

request jurisdictional findings by notifying the Board in writing that the group appeal is fully formed, or that the

providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may
procccd to make jurisdictional findings."
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controversy exceeds $50,000, as required for a group appeal.38 The remaining
participants which appealed revised NPRs have adjustments to Part C days as required by

42 C.F.R. $ 405.1889. The appeals were timely filed. Based on the above, the Board

finds that it has jurisdiction for the above-captioned appeals and the underlying remaining

participants. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's Analysis Resardinq the Appea!9!l Ilsue

The appeals in these EJR request involve the 2007 -2013 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame aþplicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

larer codified at 42 c.F.R. $$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B) as parl of the FFY 2008 IPPS

final rule (with a minor revisiol published in the FFY 201i IPPS final rule)' The Board

recognizes thát, for the time period at issue in these requests, the D.C. Circttit in Allina I vacated

this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).te Moreo,re., the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board we¡e to grant EJR, the Provide¡s would lrave the right to

bring suit in either the D.C . Circtit or the circuit within which they are located.ao Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR re<1uest.

Board's Decision Rega¡dinq the EJR Request

The Board finds that:

1) It lacks jurisdiction over Provider 5, Smyth County Memorial Hospital, Provider No.

49-0038, FYF,6/30/2010 ìn Case No. 14-3957CC and, as a result, dismisses this provider

from Case No. I4-3957GC and denies this provider's EJR request as it relates to Case

No. 14-3957GC;

2) It has jurisdiction over the matter for the subject years and that the remaining participants

in these group appeals are entitled to a hearing before the Board;

3) Based upon the remaining participants' assertions regarding 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

tE See42C.F.R.6 405.1837. CaseNo. 14-0668GC consists ofonly one provider, as at group completion onlyone

MSHA provider for FY 2007 appealed the issue.
)s See gàneraLly Grant Mect. Ctr. v. Burwett,204 F. Supp. 3d 68,7'l -82 (D.D.c. 2016), aff'd,875 F.3d 701 (D.C.

Cir.2017).
40 See 42V.5.C. $ 1395oo(Ð(l).



EJR Determinatìon for Case Nos. 14-0183GC, ¿l a/'

QRS/MSHA Medicare Part C Days Groups 2007-2013

Page i 0

4) It is bound by the applicable existing Medicare law and regulation (42 C'F'R'

$ 405.1867); and

5) It is without the authority to decide the legal question of whether 42 C F'R'

$$ 412.1'06(bX2XiXB) and (b)(2)(iii)(B) (2011) codifving the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $0 412.106(bX2XÐ(B)

an¿ (UXZXiiiXS) (2011) properly falls within the provisions of 42 U.S.C. g 1395oo(f)(1) and

¡"t"ùí ài*tr ì¡å t"-ai"ing participants' request for EJR for the issue and the subject years. The

pro"iåeis have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dlspùte in these cases, the Board hereby closes

those cases.

Board Members participatinq:

Clalon J. Nix, Esq.

Charlotte F. Benson, CPA
Robert A. Everts, Esq.
Susan A. Turner, Esq.
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DEPARTMENT OF HEALTH & HUMAN SERVICES

f,.,:i( Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4L0-786-267r

Electronic Mail

Christopher Keough, Esq.
Akin Gump Straus Hauer & Feld LLP
2001 ( Street, NW
Washington, DC 20026

FfE: Expedited Judicial Review Determinøtion
l5-1676cc CHE2012 DSH Medioaid Fraction Part C Days CIRP Grp.

Dear Mr. Keough:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 16,

2019 request for expedited judicial review ('EJR') (received May 17,2019) for the appeal
referenced above. The Board's determination ¡egarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

Whether Medicare Paft C patients are 'entitled to benefrts' under
Part A, such that they should be counted in the Medicare Part
A"/SSIr fraction and excluded from the Medicaid fraction
nLrmerâtor or vise-versa.2

Statutory and Requlatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain pa).rnent adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specihc factors.s These cases involve the hospital-specific DSH adjustment, which requires the

ì "SSI" is the acronym for "Supplemental Secudty Income."
2 Providers' EJR Request at 4.
) See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R. Part 412.
4ld.
s Seç 42\l.S.C. $ l395ww(dX5),
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.ó

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dfe"¡.r As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualilication as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
f¡actions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(F)(vi)(I), defines the Medicare/SSl fraçtion aS:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A,of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.r I

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviX[), clefines the Medicaicl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this sr.tbchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

6 See 42U.5-C. $ l39sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412.106.
7 See 42tJ.S.c. $$ 1395ww(dX5)(F)(i)(t) and (d)(s)(F)(v); a2 C F R. $ 412.106(c)(l).
8 See 42U.5.C. $$ l395ww(dX5)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
e See 42U.5.C. $ l395ww(d)(s)(F)(vi).
ro (Emphasis added.)
ì¡ 42 C.F.R, $ 4r2.lo6(b)(2)-(3).
r2 (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days of service fo¡
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.13

Medicare Advantaqe Proq¡am

The Medicare program permits its beneficiaries to receive services from managed care entides.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U S.C. $ 1395mm. The

sta.t.Íe a:.42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryla stated that:

Based on the language of section l886(dX5XFXvi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits unde¡ Part A,'i we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adju6tment].
However, as of December l, 1987 , a field was inch¡clecl on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].rs

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

I3 42 C.F.R. $ 412.106(b)(4).
ìa of Health and Human Services.
ì5 55 Fed. Reg. 35990,39994 (Sept.4, 1990).
t6 Id.
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With the creation of Medicare Part C in 1997 ,t1 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for thei¡
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscal
year 2001-2004. t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secreta¡y stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be íncluded in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who ß also eligible for Medicaíd would be

included ín the numerator of the Medícaidfraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 fPPS

frnal rule, by noting she was "revising our regulations at [42 C.E.R.] $ a12.106(bX2Xi) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . We do egree that once Medicare beneficiaries elect Medicare
Pc¿rt C coverage, thelt are still, in some sense, entitled to benertß
under Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as Jinal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a polícy to include the paîient days for

17 The Medicare Part C program did not begin operating until January 1,1999. See PL l05-33, 1997HR2015,
codfied as 42rJ.S.C. g 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled lin
Medicarel on December 31 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered

to be effolled ì¡r'ith that organization on January l, 1999, under part C ofTitle XVIII . . if that organization as a

contract under that part for providing services on January l , 1999 ." This was also known as

Medicare+Choice. The Medica¡e Prescription Drug, Improvement and Modenìization AÇt of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Medicâ¡e Advantage
program under Part C of Title XVIII.
r8 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
¡e 68 Fed. P(eg.21154,27208 (May 19, 2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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M+C benefrciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days associated

with M+C beneficiaries in the Medìcare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the'Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2XiiiXB) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."z+

The U.S. Circuit Court for the District of Columbia inlllina Healthcare Sentices v. Sebelius
(Altina I),2s vacated both ttre FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS {ìnal rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, in Altina Health Services v. Price ("Allina II'),21 the D.C, Circuit confirmed that
the Secretary's 2004 aTfempt to change the standard to include Part C days in the Medicare

2¡ 1d (emphasis added).
22 72 Fed,. R.eg. 47130,47384 (Aug.22,2001).
2t 72 Fed,. P!eg. at 4'1411.
14 

7 5 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). See also 75 Fed. P:eg.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are a$rare that there mighl be some confusion about our
policy to include MA days in the SSI fiaction, . . . In order to flrther clarifr our policy that patient days associated

with MA beneficia¡ies are to be included in the SSI fraction because lbey are still entjtled 10 benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word'including' in $ a 12.106(b)(2)(i)(B) and
g 412.106(bX2Xiii)(B);'); Allina Healthcare Sen)s. v. Sebelíus,904 F. Supp. 2d 75, 82 n.5, 95 Q0l2), aff'd ín part
and rev'd in part,746F.3d I 102 (D.C. Cv,2014).
25 746 F.3d, 1 102 (D.C. CÍ.20t4).
26746F.3dat 1106n.3, I I I 1 (affirming portion ofthe district court decision vacating the FFY 2005 IPPS rule). Seø

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (E.D.C. 2012) ("The Court concludes that the
Secretary's interprefation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM ")
21 863 F.3d937 (D,C, Ci¡.2017).
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f¡action had been vacated, in Allína 1.28 The D.C. Circuit further found in Allina II Thatthe

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare-fractions published fot FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are

"entitled to benefits" under Part A, thereby requirilg them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa'

Prior to 2004, the Secretary treated Part C patients as not entitle<l to benefits under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.30

In Allina I, the Court affirmed the district court's decision "that the Secretary's final rule was not
a logical outgro\¡/t¡ of the proposed rule."3l The Providers point out that because the Secretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity ofthe 2004 rule that the Board lacks the authority to grant. The Providers maintain that

since the Secretary has not acquiesced to the decisionin Allina I, the Board remains bound by the

regulation. Hence, EJR is appropriate. /

Decision of fhe Board

Pursuant to 42 U.S.C. $ l395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal questìon

is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

78 Id. at 943.
2e Id. at 943-945.
30 69 Fed. Reg. ar 49,099.
1t All¡ùú àt 1109.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving ñscal year 2012.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasonin g set ont in Bethesda Hospital
Association v. Bowen ("Bethesda").32In that case, the Supreme Cou¡t concluded that a cost

report submitted in full compliance with the Secretary's rules and regrlations, does not bar a

provider from claiming dissatisfaction with fhe amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor whe¡e the contractor is without the

power to award reimbursement.33

On August 21,2008, new regulations goveming the Board were effective.3a Among the new

regulations implemented in Fede¡al Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31,2008, providers who were self-
disallowing specific items had to do so by following the procedures for fìling a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").3s ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier pa)'rnent it wps seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded tha;t, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Apri|23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Unde¡ this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provide¡ on

12 108 S. Cr. 1255(1988). 
^9e¿ 

a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost repofi that complies with the Medicare payment policy for the item and then apPeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance lor the item. The provider effectively self-

disallowed the item.).
31 Bethesda, 108 S. Ct. at 1258-59.
3a 73 Fed. Reg. 30,190,30,240 (May 23,2008).
35 201 F. Supp.3d l3l (D.D.C.2016)
1Á I¿1. 

^r 
1,42.
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appeal, the protest requirements of42 C.F.R. $ a05.1835(a)( l)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.37 The
appeals were timely filed. Based on the above, the Board finds that it has jurisdiction over the
above-captioned appeal and the underlying, remaining providers. The estimated amount in
controversy is subj ect to recalculation by the Medicare contractor for the actual final amount in
each case.

Board's Analvsis Reqarding the Appealed Issue

The appeal in this EJR request involves the cost reportin g period 2012. Thus, the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in Allina l vacated this
regulàtion. However, the Secretary has not formally acquiesced to lhat vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuitwide versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circ:uit or the circuit wìthin which they are located.3e Based on the
above, the Board must conclu<lc that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Reeardine the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and the participants in this group

appeal are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ a 12.106(b)(2)(i)(B) and
(bX2XiiiXB), there are no findings offact for resolution by the Board;

37 See 42 C.F.R. $ 405.1 837.
38 See generally Grant Med. Ctr. v. BurweLL, 204 F. Supp. 3d 68,7'7 -82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.

Cir. 20t7).
3e See 42U.5.C. $ l395oo(l¡(l).
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3) It is bound by the applicable existing Medicare law and regulation (42 C'F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (201 l) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participating:

Clayton J. Nix, Esq.
Cha¡lotte F. Benson, CPA
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD:

6/13/2019

X clayton.t. t,tix
Clayton J. Nl& Esq.

Cha ir
S¡qned by: Cla}{on J. Nix -A

Enclosure: Schedule of Providers

cc: Bruce Synder. Novitas Solutions (J-L)
Wilson Leong, F'SS
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DEPÂRTMENT OF HEALTH & HUMAN SERVICES,",& Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4ro-7a6-2677

Electronic Mail

Stephanie A. Webster, Esq.
Akin Gump Straus Haue¡ & Feld LLP
2001 K Street, NW
Washington, DC 20026

RÌ: Expedited Judicial Review Determination
13-l028CC Rochester Gen. Ilealth Sys.2007 SSI Medicare Advantâge CIRP Croup
l3-l029GC Rochester Gen. Health Sys. 2006 SSI Medicare Advantage CIRP Group
l3-1030GC Rochester Gen. Health Sys. 2008 SSI Medicare Advantage CIRP Group

Dear Ms. Webster:

The Provider Reimbursement Review Board ("Board") has reviewed the Provide¡s' llt4ay 17,
2019 request for expedited judicial review C'EJR') (received May 20,2019) for the appeal
referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is

Whether en¡ollees in Part C are 'entitled to benefits'under Part A,
such that thcy should be counted in the Medicare Part A/SSIt
fraction or whether, ifnot regarded as 'entitled to benefits under
Part A,' they should instead be included in the Medicaid fraction.2

Statutory and Regulatory Background: Medicare I)SH Payment

Pafi A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain palnnent adjustments.a

| "SSI" is the acronym for "Supplemental Security Income."
2 Providers' EJR Request at 4.
1 See 42IJ.S.C. $ l395ww(d)(l)-(5); 42 C.F.R. Part 412.
4 Id.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dff"¡.t As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" f¡action and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part ,A.."

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to
benefits under pafi A of This subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A ofthis subchapter. . . .
t0

The Medica¡e/SSl fraction is computed annually by tlle Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. I I

The starute, 42U.5.C. $ 1395ww(d)(5)(f)(vi)(U), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consrst ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42tJ.S.C. g l395ww(d)(5).
6 See 42lJ.S.C. $ l395ww(dX5XFXi)(l); a2 C.F.R. Q 412.106.
7 See 42U.5.C. $$ 1395ww(dX5XF)(i)(l) and (dXsXF)(v); 42 C,F.R. $ a12.106(c)(l)
8 See 42U.5.C. {$ 1395ww(d)(5)(F)(iv) and (vii)-(xiii);42 C.F.R. $ 412.106(d).
e See 42U.5.C. $ l395ww(d)(5)(F)(vi).
¡o (Emphasis added.)
ll42 C.ìì.R. g 412, r 06(bx2)-(3).



EJR Determination for Case Nos. l3-1028GC, et al.
Akin Gump/Rochester SSI Medicare Advantáge CIRP Grcups
Page 3

part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.l2

The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divìdes that
number by the total number of patient days in the same period.13

Medicare Advantage Proeram

The Medicare program permits its beneficiaries to ¡eceive services from managed care entities.
The managed care statute implementing pa)rynents to health maintenance organizations
("HMOs") and competitive meclical plans ("CMPs") is founrl at 421l.S.C.. $ 1j95mm, The
statùte 

^t 
42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled unde¡ this section with the organization and entitled to
benefits under pa¡t A of this subch4pter and enrollpd under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U.S.C. S 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who ¡eceive care at a qualified HMO. Prior to December
1, 1987 , we \ryere not able to isolate the days of care associated

with Medicare patients in FIMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 7987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
edjustmentl.rs

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

r'z (Empha'sis added.)
ìr 42 C.F.R. $ 4r2.r06(bX4).
¡a of Health and Human Services.
r5 55 Fed. Reg.35990,39994 (Sept.4, 1990).
t6 ld.
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With the c¡eation of Medicare Part C in 1997 ,t7 Medicare beneficia¡ies who opted for managed

care coverage ùnder Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ¡atios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notìce the Secretary stated that:

, . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable 1o the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligiblefor Medicaid would be

included in the numerator of the Medicaidfraction . . . .te

The Secretary purportedly changed her position in the Fede¡al fiscal year ("FFY') 2005 IPPS

final rule, by noting she was "revising our.regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o ln response to a comment regarding this change, the Secretary explained that:

. . . We do agree Íhdt once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled 1o bene/ìts
under Medicare Part A. We agree with the commentel that these

days should be included in the Medicare fraction of the DSFI
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule lo include the days
associated with M+C benefrciaries in the Medicaid fraction.

ì7 The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, I997 HR 201 5,

coctiJied as 42lJ.S.C. g 1394w-21Note (c) "Effollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 31 1998, with an eligible organization under. . . [42 U.S.C. 1395mrn] shall be considered
to be erLroÌled with that organization on January l, 1999, under part C ofTitle XVI . . if that organization as a

oontract under that part for providing sewices on January 1, 1999 . ." This was also known as

Medicare+Choice. The Medica¡e P¡cscription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Medicare Advantage
program under Part C ofTitÌe XVIIL
18 69 Fed. Reg.48918,49099 (Aug. 11,2004).
re 68 Fed. Reg.21154,21208 (May 19,2003) (emphasis added).
20 69 Fcd. Rcg. ot 49099,
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Instead, we are adopting a policy 1o include the patíent days for
M+C beneficiaries in the Medicarefraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

wìth M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statcmcnt would rcquire inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C'F 'P'' $ 412'106(bx2)(i) was inch.rded in the

August 1 1, 2004 Fede¡al Register. no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 Úr that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R

$$ 412.106(bX2)(i)(B) and (b)(2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including'"24

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Attina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSII policy
adopted in FFY 2005 IPPS rule.26 llowevcr, the Seorotary has lot acquiesced to thât declsion.

Moie recently, in Atlina Heahh Senices v. Pri.ce ("Allina II'),21 the D.C. Circr¡it confirmecl that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

'?r Id (emphasìs added).
22 '12Fed. P.:g. 47130,47384 (Aug.22,2007).
23 72Fed. P'eg. at 47 4l l.
24 75Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed Reg 23852,24006-24001 (Mav 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there mjghl be some confusion about our

policy to include MA days in the SSI fiaction. . . . In orde¡ to further clarify our policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $ a12 106(b)(2)(i)(B) and

$ 412.106(bx2xiìi )(B)."); Allina Healthcare Servs. v. Sebelius,904 F. Supp. 2d 7 5, 82 n 5,95 (2012), affd in part
and rev'd inpart,'146F.3ð ll02(D.C. Cir' 2014).
)' i46 F. 3d I r 02 (D.c. cir. 2ol4).
26 746 F.3d at I 106 n.3, I I I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). ,lee

also Allinq I-Iealth servs. v. sebelius,904 F. Supp. 2d'15,89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation oflhe fractions in the DSH calculation, announçed in 2004 and not added to the Code of
Federal ReguÌâtions r¡ntil the sunlmer of 2007, was not a "logical outgrofih" of the 2003 NPRM )
27 863 F.3d 937 (D.C. CiT.2017).
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fraction had been vacated in Atti¡a 1.28 The D.C. Circuit further found in Allina II thal The

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare f¡actions published for FY 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
..entitled to benefìts" uDder Part A, thereby requiring them to be counted in thp Medicarc

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patìents as not entitled to benefits under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and amounced a policy change. This policy was to include Part C days in the Medicare

Part A./SSI fraction and excluãe them from the Medicaid fraction effective October I,2004.30

In Attina I, the court affimed the district court's decision "that the secretary's final rule was not

alogicaloutgro',¡/t¡oftheproposedrule."3lTheProviderspointoutthatbecausetheSecretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.t06(b)(2)(tXB) and (bX2XiiÐ(B)

In this case, the Providers contend that all Part C days should be excluded from the Part A"/SSI

fraction and the Medicaid-eligible Part c days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

valitlity of the 2004 rulc that the Boa¡d lacks thc authofity to grant. The Providers maintain that

since the Secretary has not acquresced to the decision in Allina /, the Roard remains bouncl by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(l) and the regulationsaT42 C'F R.$ 405'1842(Ð(l) (2011),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge eitlrer to the constitutionality ofa provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling'

28 Id. at 943.
2e Id. at 943-945.
30 69 Fed. Reg. ar 49,099
rt All¡na at I llJg.
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Jurisdiction

The participants that comprise the $oup appeals within this EJR request have filed appeals
involving fi scal years 2006-2008.32

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "sclÊ
disallowed cost," pußuant to the Supreme Court's reasoning set out in Bethe¡da Hospítal
Associatíon v. Bowen ("Bethesda").33 In that case, the Supreme Court concluded that a cost
report submitted in fulI compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regrrlation be submitted first to the Medicare Contractor whe¡e t¡e contractor is without the
po\¡/er to award reimbursement.34

On August 21, 2008, new regulations goveming the Board were effective.3s Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after Decemb er 31,2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").36 ln Banner, ttre provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The I

provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thal, under Bethesda, lhe 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation o¡ other policy
t¡at the Medicare Contractor could not acJdrçss.37

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction .,¡/ith the Medicare Contractor
determinations for cost report periods ending on December 31,2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Meclicare Contractor and left

12 PRRB group appeal 13- l029GC was deemed complete wilh only one provider in it. For administrative efficiency,
the Board will continue to process this EJR request for the single provider.
rr 108 S. Ct. 1255 (1988). .9ee ø1so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider subnrits a

cost report that complies '.¡/ith the Medica¡e pa).ment policy for the item and then appeals the item to the Board. The
Medicare Contmctor's NPR would not inqlude any disallowance forthe item. The provider effectively self-
disallowed the item.).
3a Bethesda,l0S S. Ct. at 1258-59.
)1 73 Fed. Reg. 30,190, 30,2a0 (May 23,2008).
16 201 F. Supp. 3d l3l (D.D.C. 201 6).
31 Id, at 142,
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it with no authority or discretion to make palT nent in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participant's involved with the instant EJR request are

govemed by Bethesda or CMS Ruling CMS-1727-R. In addition, the participants'
documentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal.i8 The appeals were timely filcd. Based on the above, the Board finds that it has

jurisdiction over the above-captioned appeal and the underlying, remaining providers. The

estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in cach case.

Board's Analysis Reeardine the AppeAlgl ISSUe

The appeal in this EJR request involves the cost reporting periods 2006- 2008. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

late¡ codified ar 42 C.F .R. $ $ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board

recognizes that, for the time period at issue in these requests, the D.C. Ctratit in Allina / vacated

this regulation. However, the Secretary has not formally acquiesced to That vacatur and, in this
regard, has not published any guidance on how tl.re vacatur is being implemented (e.g., only
circuit-wide versqs narionwide).3e Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the P¡oviders would have the right to

bring suit in eithe¡ the D.C. Circuit or the circùit'within which they are located.aO Based on the

above, the Board must oonolude thût it is otherwise bound by the regulation for purposes of this
EJR reqrrest.

Board's Decision Resardins the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and the participants in these group

appeals are entitled to a hearing before the Board;

2) Based upon the paficipants' asseftions regarding 42 C.F.R. S$ 412.106(b)(2)(i)(B) and

(bx2xiiÐ(ts), there are no fìndings of fact for resolution by the Board;

)8 See 42 C.F.R. $ 405.1837.
)e See generally Grant Med. Ctr. v. Burwell,204 F. Sùpp. 3d 68,'17-82 (D.D.C.2016), aff'd, 875 F.3d 701 (D.C.

Cir. 2017).
ao See 42 l,r.S.( . g I Jgjoo( fX l).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to ¿"àide the legal question of whether 42 C.F.R.

$S 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C, $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these gases, the Board hereby closes

the cases.

Board Members Participêli¡gi

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD

6/13/2019

X Clayton.t. trtix

Cl¿yton l. N¡x, Esq.

Chair

Enclosure: Schedule of Providers

cc: Pam VanArsclale, National. Governrnent Services (.1-K)

Wìlson Leong, FSS

S¡gned byr Clayton ,. N¡x.-A
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Intemal Mail Code 380
P.O. Box 100307
Camdcn, SC 29202-3307

RE: fu ris di clio n al D e cis ion
Sycamore Shoals Hospital
PRRB Case No.: 13-3214

Dear Mr. Ravindran and Ms. Huggins,

The Provide¡ Reimbursement Review Board (.'PRRB" or "Board") has reviewed the record in the

above-captioned appeal and determined that it does not have jurisdiction over the issue under appeal

The Board's decision is set forth below.

Pertinent Facts:

Sycamore Shoals Hospital (the "Provider") appealed an original Notice ofProgram Reimbu¡sement
('NPR') dated February 28, 2013 for its fiscal year end ('FYE') June 30, 2008 cost reporting period.

On August 27 , 2013, the Provider filed an individual appeal request which contained seven issues. All
of the issues in this appeal have been either transfèr¡ed or withdrawn except for lssue No. I which is
entitled "Disproportionate Share Hospital PagnenlSupplemental Security Income Percentage (Provider

Specific)." The Medicare Contractor has filed two jurisdictional challenges regarding this last

remaining issue in the appeal.

Medicare Contractor's Position

The Medicare Contractor argues the Board does not have jurisdiction over the DSH SSI Percentage

(Provider Specifìc) issue because the Provider has not requested SSI realignment under 42 C.F.R.
412.106(bX3). Therefore, the Medica¡e Contractor claims the appeal is premature as it has not made a

final determination regarding this issue, and it fails to meet the regulatory requirements for jurisdiction.
The Medicare Contractor requests the issue be dismissed, and the case be closed. Medicare
Contractor's Jurisdictional Challenge (Aug.21,2014). The Medicare Contractor also argues that the

data accuracy part ofthe DSII SSI lercentage (Provider Specific) issue is duplicative of Issue No. 2,

DSH SSI Peroentago (Systomio Errors) whioh was transferred to a group appeol. tr[edicare Contra.ctor's
Jurisdictional Challenge (Dec. 3, 2018).
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'\, 
Provider's Position

The Provide¡ contends there was an adjustment to the Provider's DSH payment with audit adjustment
numbers 16 and 17 which is enough to warrant Board jurisdiction over the DSH SSI Percentage

(Provider Specific) issue. The Provider claims the appeal consists oftwo issues: rbalignment of the SSI
percentage to the Provider's fiscalyear end and effoß of omission and commission with the DSH SSI
percentage. The Provider argues it is entitled to appeal an item it is dissatis{ied with. The Provider also

states that upon release it will review the data used to calculate its DSH SSI Percentage to identify and

colrect any errors in the calculation.

Board Decision

Pusuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2012), a provi<ler has a right
to a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in conkoversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the
date ofreceipt ofthe frnal determination.

At issue in this jurisdictional dispute is the dissatisfaction requirement for Board jurisdiction.
Regulation dictates that a provider must have preserved its right to claim dissatisfaction with the amount
of Medicare payment for the specific items at issue, by either -

(i) Including a claim for the specific item(s) on its cost report for the period where
the provider seeks payment that it believes to be in accordance with Medicare
policy; or

(ii) Effective with cost reporting periods that end cln or after December 31, 2008,
self-disallowing the specific item(s) by following the applicable procedures for
filing a cost report under protest, where the provider seeks payment that it
believes may not be allowable or may not be in accordance with Medicare
policy. . .

42 C.F.R. aOs. 1 83s(a)(1)(2013).

The Board finds it does not have jurisdiction over Issue No. 1 regarding the DSH SSI Percentage
(Provider Specific) issue. The jurisdictional analysis for Issue No. t has two relevant aspects to
consider: l) the Provider disagreeing with hov/ the Medicare Contractor computed the SSI percentage
that would be used to determine DSH payrnent, and 2) the Provider preserving its right to request
realignment ofthe SSI percentage in the DSH payment calculation from the federal fiscal year to its cost
reporting period.

The Board finds the first aspect of Issue No. l-the Provider disagreeing with how the Mcdicare
Contractor computed the SSI percentage that would be used to determine the DSH payrnent -is
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". duplicative ofthe DSH SSI Percentage (Systemic Errors) issue that the Provider transferred to Case No.

14-0187cC.

The DSH SSI Percentage (Provider Specific) issue in this appeal concems "whether the Medicare

Administrative Conhactor used the correct Supplemental Security Income percentage in the

Disproportionate Share Hospital calculation."l The Provider asserts that "the Medicare Contracto¡ did
not determine Medicare DSH reimbursement in accordance with the Statutory instnrctions at 42 U.S.C.
g 1395ww(d)(5)(FxÐ,'" and that "its SSI percentage published by [CMS] was incorrectly computed

because CMS failed to include all patients that were entitled to SSI bene{its...".3 The DSH SSI

Percentage (Systemic Errors) issue which was transfened to Case No. 14-0187GC is described as

"Whether the Secretary properly calculated the Provider's Disproportionate Share

Hospital/Supplemental Security Income percentage."a

As stated, both the DSH SSI Percentage (Provider Specific) andthe DSII SSI Percentage (Systemic

Errors) issues both allege the SSI percentage used in the Provide¡'s DSH calculation was eÍoneous.

The Board finds these two issues are duplicative. A Provider is prohibited from appealing an issue

from a final determination in more than one appeal pursuant to PRRB Rule 4.4 (2013). Therefore, the

Board dismisses the first aspect of Issue No. 1, the DSH SSI Percentage (Provider Specific) from this

appeal.

The Board finds it does not have jurisdiction over the second aspect of the DSH SSI Percentage

(Provider Specific) issue-the Provider preserving its right to request realignment of the SSI percentage

from the federal fiscal year to its cost reporting period. Under42C.F.R. $ 412.106(b)(3), aprovider
can, if it prefers, use its cost reporting period (fiscal year end) data instead of the fede¡al hscal year end

data in determining the DSH Medicare fraction. The decision to use its own cost reporting period is the

P¡ovider's decision alone, which then must submit a written request to the Medicare Contracto¡.

Sycamore Shoals Hospital appealed to preserve its right to request realignment; however, without a

request for realignment (there is no evidence a request has been made), it is not possible for the

Medicare Contractor to have issued a final determination from which the Provider can appeal. The

Board finds that it does not have jurisdiction over the right to request realignment ofthe SSI percentage

issue in this appeal as there is no final determination from which the Provider is appealing.

For the reasons stated above, Issue No. 1 entitled "Disproportionate Share Hospital
Payment/Supplemental Security Income Percentage (Provider Specific)," is dismissed in its entirety
from this appeal, and the appeal is now closed.

I 1¿ at Tab 3, Issue I
2Id.
3ld
a See Provid,et's Model Form A - Individual Appeal Request (Aug.26,2013) atTab 1.
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Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.187s and405.1817.

Board Members

Clalon J. Nix, Esq.
Chârlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert Evarts, Esq.
Susan Tumer, Esq.

FORTHE BOARD

6/14/2019

X Gr"go,y H. Ziegler
Gregory H. Z¡egler, CPA, CPC-A

Board Member
Signed by: Gregory H. Ziegler -5

cc: Wilson Leong, Federal Specialized Services
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Balt¡more, MD 2L207
470-786-2677

Electronic Delivery

James Ravindran
Quality Reimbursement Services
150 N, Santa Anita Avenue
Suite 5704
A¡cadia, CA 91006

NE: EJR Determinalion
14-2115GC QRS GNP AHMC Healthcare 2008 DSH Medicaid Fract. Medicare Part C Days Grp'

Dear Mr. Ravindran:

The P¡ovider Reimbursement Review Board ("Board") has reviewed the Providers' May 21,
2019 request for expedited judicial review ('EJR') for the appeals referenced above. The
Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital acljustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

ì Provide¡s' EJR r€quest at 1.

' See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R. Pan 412.
t Id.

Statutory and Regulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS').'z Unde¡ PPS, Medicare pays predetermined, standârdized
amounts per discharge, subject to certain pa)'rnent adjustments.3
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The PPS statute contains a ¡umber ofprovisions that adjust reimbursement based on hospital-
specific fàctors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS palT nents to hospitals that serve a significantly
disproportionate number of low-income patients.J

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP').6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualiflng
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whethe¡ a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)€XvÐ(l), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter ahd were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominato¡ of which is the number of such hospital's patient days

for such liscal year which were made up ofpatients who (for such

days) were entitled to benefits under parl A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients wbo (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program]; but who were not entitled to benefits under

a See 42IJ.S.C. $ 139sww(d)(s).
5 see 42r.).5.c. $ l395ww(d)(s)(F)(t')0); q2 C.F.R. $ 412 106
6 See 42lJ.5.C. $g l395ww(dX5)(F)(i)(I) and (d)(5)(FXv); 42 c.F R $ al2.l06(cxl).
7 See42u.S.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 c.F.R $412.106(d).
8 See 42 \,.J.5.C. $ 139sww(d)(5)(F)(vi).
e (Emphasis added.)
r0 '42 C.F.R. g 412.106(bx2)-(3).
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part A of this subchaprer, and the denominator of which is the total
number of the hospital's patient days for such period.li

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(aX5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 arc
¡efer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section t 886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to December
1,1987,wc wcrc not able to isolate the days ofcare associated
with Meclicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of Decembe¡ l, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those FIMO days tlat were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMediqare percentage [of the DSH
adjustmentl.la

At that timé Medicare Part A paid for FIMO services and patients continued to be eligible for
Part A. l5

r¡ (Emphasis added.)
t2 42 C.F.R. ç 412.106(bX4).
rl ofHealth and Human Se¡vices.
14 55 Fed. Reg.35990,39994 (Sept.4, 1990).
t5 Id.
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with the creation of Medicare Part c in 1997,16 Medica¡e beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa1'rnent made fo¡ their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments fo¡ the fiscal

year 200I-2004.11

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficíary elects Medicare Part C, tlrcse patient days

attributable to the beneficiary should not be inclucled in the

Medicare fraction of the DSH pûtíent percentage. These patient
days shoutd be íncluded ín the count of total patient days in the

Medicaíd fractíon (the denominator), and the patient's days for
the M+C beneficiary who ís also eligiblefor Medicaid would be

included in the numerator of the Medícaid fraction . . . .tB

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] benefìciaries in the Medicare fraction of the DSH

calculation."le In response to a comment regarding this change, the SecIetary explained that:

. , . We do (Igrere thdt once Medicare heneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benertts

under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH

calculation. Therefore, wearenot adopting as Jìnal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C beneJiciaries in the Medicaid fraction.

16The Medicare Part Cprogramdidnot begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

coclifecl as 42tJ.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rùle. - An individual who is enrolled [in
Meãicarel on Decembãr 3l 1998, with an eligible organization under . . [42 U.S.C. I 395ffn] shall be considered

to be effolled ìrith that organization on January l, 1999, r.rnder pat C of Title XVIII . . if that organizalion as a

contÉct under that part for providing sewices on January 1, 1999 ." This was also known as

Medjcare+Choice. ihe Meãica¡e Prescription Drug, Improvement and Modemization Act of2003 (Pub I-. 108-

173),.enacted on Decembe¡ 8, 2003, ¡eplaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title X\{III.
¡7 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
¡8 68 Fed. l.eg.27754,27208 (May 19,2003) (emphasis added).
¡e 69 rcd. Rcg. ûr 4t099.



EJR Determination in Case No. 14-21'7 5GC

QRS/GNP AHMC Healthcare 2008 DSH Medicaid Fract. Medicare Part C Days Grp.
Page 5

Instead, we are adopting a policy to include the patient days for
M+C benefrciaries in the Medicarefraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2)(ì) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would requìre inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although tlre change in DSH policy regañing 42 C.F.R. $ 412.106(b)(2)(i) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
Augost 22,2007 whenthe FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 4 12. 106(bX2Xi)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15, 2010,

CMS made a minor ¡evision to $$ 412.106(bX2)(Ð(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Semices v. Sebelius
(Atlina I),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regSulations issued in the FFY 2008 IPPS final nrle codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretâry has lot acqrìiesced to that decision.
More.recently. in Allina Heahh Set'vices v. Price ("Allina Il'),26 the D.C. Circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

':o 1d. (emphasis added).

'' z2 Èed. Reg. 47ßo:4:/384 (A\rs.22,2007).
21 72 Fed,.P.eg. at 47411.
21 75 Fed. Reg. 50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852, 24006-24007 (Mav 4'
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some coníìsion about oru

policy to include MA days in the SSI fraction. . . . In order to fi.rrther clarif, our policy that patient days associated

with MA beneficiades are to be jncluded in the SSI fraction because they are still entitled to benefits under Medicare

Part A, \À/e are proposing to replace the wo¡d 'or' with the word 'including' in $  12 106(b)(2)(i)(B) and

$ 412.106(bx2xiii)(B);'); Altina Heqlthcare Servs v Sebelius,904 F Supp 2d75,82n.5,95 (2012), aff'd inpqrt
and rev'd inpart,746F.3dll02 (D.C Cir.2014).
14 t46 F.3d I l02 (D.c. cir. 2ol4).
15i46F.3dat 1106n.3, 1111 (affirming pofion ofthe district coun decision vacating the FFY 2005 IPPS rule). ,See

dlso Allinq He¿tlth Servs. v. Sebelius,9o4 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretâry's interprelation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgroMh" of úe 2003 NPRM')
76 86f F.3d931 (D.C. Cir.2017).
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fraction had been vacated in Allina 1.27 TheD.C. Circuit further found in Allina II that the

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published fo¡ FY 2012.28 Once again, the Secletary has not acquie-sced to

this decision. The Supreme Court issued a decision in Azar v. Altina Heàlth Senices2e in which
the Court considered whether the govemment had violated the 60-day notice requirement of42
U.S.C. $ l395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the

court of appeals finding, the court concluded that $ 1395hh(a)(2) the government's action

changed a substantive legal standard alttl, thus required uotice and comment.

Providers' Request for EJR

The Provi<lers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[I] , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed

from the Medicaid f¡action remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ru1e.".30 Accordingly, the

P¡oviders contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The Provide¡s maihtain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regrlations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regrrlations ar42 C.F.R.$ 405.1842(Ð(1) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specific matter at issue, and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants tlrat comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2008.

21 ld ãt 943.
18 Id. at 943-945.
2e No. 11-1484,2019 WL2331304 (June 3,2019)
ro l-¡ovidc¡s' EJR Rcqucat tt 1 .
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For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to Decemb er 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement.for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set ou| in Bethesda Hospital
Association v. Bowen ("Bethesda").31 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Furthcr, no stâtute or regulation expressly mandated that a ohallenge to the validity
of a regulation be submitted first to the Medicare Contracto¡ where the contractor is without the

power to award ¡eimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(lXii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier pa)¡rnent it was seeking. The
provider's request for EJR was denied because the.Board found that it lacked jurisdiction over
the issue. The District Court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
Jannary 1,2016, llnder this ruling, where the Board determines that the speciflc item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the man¡er sought by the provider on
appeal, the protest requirements of 42 C.F.R. $ 405. 1 83 5(a)( I )(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

3r I 08 S. Ct. 1255 ( 1988). Se¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an iten, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Cont¡acto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
32 Bethescla, 108 S. Ct. at 1258-59.
)3 73Fed. Reg. 30190, 30240 (May 23,2008).
14 201 F. Supp.3d l3l (D.D.C.2016).
)t Id. 

^t 
142.
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The Board has determined that the participants involved with the instant EJR request are

govemed by the decision in Bethesda. In addition, the participants' documentation shows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal for case

numbe¡ l4-3303G.36 The appeals were tìmely filed. Based on the above, the Board finds that it
has jurisdiction for the above-captioned appeals and the underlying Providers. The estimated

amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board's Analvsis Regardins the Appealed Issue

The appeals in this EJR request involves the 2008 cost leporting period. Thus; the appealed cost

reporting periods fall ìquarely within the time frame applicable to the Secletaly's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS frnal rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B) as part of the FFY 2008 IPPS final rule (u/ith

a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the

time period at issue in these requests, the D.C. CircúT in Allina l vacated this

regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to

bring suit in either the D.C . Circ'tit or the circùit v/ithin which they are loðated.38 Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Bqa¡d's Decision Resad

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this

appeal are entitled to a hearing before the Board;

2) Based upon the participants' asse¡tions regarding 42 C.F.R. $$ 412. i06(bX2)(i)(B) and

(bX2)(iiiXB), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
g 405.1867); and

)6 Sce 42 C.F.R. $ 405.1837.
11 see genera y Grant Mecl. Ctr. v. Bu¡.well,204 F. supp. 3d68,77-82 (D.D.C.2016), aff'd,875 F.3d 701 (D.c.

Cir.2017).
r8,Scc 42 U.S.C. $ l395oo(f)(l).



4) It is without the authodty to decide the legal question of whether 42 C F.R'

$$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) (2008) codifving the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (bX2ÍiiiXB) (2008) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers, request for EJR for the issue and the subject year. The
proviáe¡s have 60 days from the receipt of this decision to institutc thc appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the case.
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2L2O7
470-786-267t

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
315 South Beverly Drive
Suite 505
Beverly Hills, CA 90212-1925

F|lE: Expedited Judícíal Review Determination
11-2244GC Catholic H. Servs. of Long Island 07-08 Medicare HMO Part C Days Medicare Fract. Grp.

l'7 -2267GC Catholic H. Servs. of Long Island 07-08 Medicare HMO Part C Days Medicaid Fract. Grp.
18-0024GC Catholic H. Servs. of Long Island 2009 Medicare HMO Part C Days Medicaid Fract. Grp.

18-0074GC Catholic H. Servs. of Long Island 2009 Medicare HMO Part C Days Medicare Fract. Crp.

Dear Mr. Blumberg:

The P¡ovider Reimbursement Review Board ("Board") has reviewed the Providers' May 20,
2019 request for expedited judicial review C'EJR') (received May 21,2019), for the above-
referenced appeal. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medìcare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the Distnct of Columbia in Allina Health Sertices v.

Sebelius, 7 46 F.3d 1 102 (D.C. Cir. 2014).1

Statutorv and Reeulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since i983, the Medica¡e
program has paid most hospitals for the operating costs ofinpatient hospital services under the

I Providers' EfR request at I
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prospective payment system ("Pns'1 , under PPS, Medica¡e p?ys predetermined, standardized

ämounts peiCiictrarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovìsions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate uuurber of low-income paticnts.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("nff"'¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualiflng
úospital.7 The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fiaction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to
benefits under part A of lhis subchapter and v/ere entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entilled to benefits under part A of this subchapter . . .

The Medicare/SSl fraction is computed annually by the centefs for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH Pa1'rnent adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid liaction as:

2 See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F R Part 4t2-
3 Id.
4 See 42U.5.C. $ l395ww(d)(s).
5 See 42U.5.C. $ l395ww(dX5)(F)(i)(I); a2 C F.R. $ 412 106
6 See 42rJ.S.C. $$ l395ww(dXs)(F)(i)(I) and (d)(5XFXv); 42 c.F.R $ a12 106(c)(l)'
7 See 42lJ.S.C. $$ l395ww(dx5XF)(iv) and (vii)-(xiii); 42 C F.R 0 412 106(d)'
I See 42tJ.S.C. $ l395ww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. $ 412.106(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
tle numbeï of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XD( [the
Medicaid program], but who werc not entítled to benefiÍs under
part A oJ thß subchapter, and the denominator of which is the total
nunlber of the hospital's patient days for such pcriod.rr

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period 12

Medicare Advantage Program

The Medicare program permits its beneficia¡ies to receive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

staífte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals en¡olled unde¡ this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . ' "
Inpatient hospital days for Medica¡e beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

¡eferred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryr3 stated that;

Based on the language of section 18 86(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 139sww(d)(s)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
'þatients who we¡e entitled to benefits unde¡ Part A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prio¡ to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, an<l therefore, were unable to

fold this number into the calculation [of the DSH adjustment].
However, as of Decembe¡ l,'1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

rr (Emphasis added.)
t, 42 C.F.R. S 412.106(bx4).
Ir of Health and Human Services.
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including HMO days in the SSfMedicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patìents continued to be eligible for
Part A.l5

With the creation of Mcdicare Part C in 1997 ,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medica¡e Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2007-2004. t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Seøetary stated that:

. . . on"" a benefrciary has elected to join an M+C plan, that
benefìciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

' ettributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in lhe
Medicaid fraction (the denominaÍor), lnd the patient's days lor
the M+C benefr.ciary who is also eligíblefor Medicaid would be

included in the numerator of the Medicaid fraction .tg

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F R ] $ a 12.106(b)(2)(i) to

include the days associated with lPart c] beneficiaries in the Medicare fraction of the DSH

calculation.,,le In response to a comment regarding this change, the Secretary explained that:

'4 55 Fed. Reg. 35990, 39994 (Sept. a, 1990).

'5 Id.
¡ó The Medicare Part c program did not begin opçrating until January l, \999. See P.L. 105-33, 1997HR2015,

coctifiecl as 42IJ.S-C. â 1394w-21Note (c) "Eruollment Transition Rule.- An individual who is enrolled [in
Meáicare] on December 3 I 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing sewices on January l, 1999 ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization ,Act of2003 (Pub.L. 108-

l ?3), enacted on December 8, 2003, replaced the Medica¡e+Choice prog¡am with the new Medicare Advantage

program undcr Part C of Title XVIII.
¡7 69 Fed. Reg. 48918,49099 (Aug. I l,2004).
¡8 68 Fed. Reg.27154,27208 (May 19, 2003) (emphasis added)

'e 69 Fed. Reg. ar 49099.
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. . . Il'e do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in sotne sense, entítled to benefits

under Medicare Part A, We agree with tìe commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not utÌttpting us ftnal our proposal
stated ín the May 19, 2003 proposed nùe to ínclude the days

associated with M+C beneJìciaríes in the Medicaidfraction.
Instead, we are adopting a policy to include the patient days for
M+C beneJiciaries ín the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare f¡action. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare f¡action of the DSH
calculation.2o

This statement would require inclusion of Medicare Part c inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 c.F.R. $ 412.106(bx2)(i) was included in the

August 11, 2004 Federal Register, no change to the ¡egulatory language was published until
A\gsst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occur¡ed, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY

' 2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F'R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare f¡action as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010'
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

'?o 
1d. (emphasis added).

'zr 72 Fed. Reg. 47130,47384 (l.:rtg.22,2007).
21 'l2Fed. P.eg. at 47 411.
2r 75 Fed. neg. SOO+2, 50285-50286,50414 (Aug. 16,2010). see also75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "Vy'e are aware that there might be some confusion about our

policy io include MÀ dãys in the SSI fraction. . . . In order to further clarifl our policy that patient days associated

iith ii4A beneficiaries aie to be included in the SSI fraction because lhcy are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'includingr in $ a12 106(b)(2)(i)(B) and

$ 412.106(bx2j(iii)(B).;); Attina Heqlthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 t.5,95 (2012), aff'd in part
and rev'd in part,146F.3d 1102 (D.C. Cir' 2014).
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The U.S. Circuit Court for the Diltrict of Columbia in Allina Healthcare Services v. Sebelius
("Allína I'),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Altina Health Semices v. Price ("Altina II'),26 the D.C. Circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction ha<l been vaaaLeú in AII¡na L27 Tbe D.C. Circuit further found in Allina II +}laT thc

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare f¡actions published for FY 2072.2E Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Atlina Health Services2e in which
the Supreme Court considered whether the government had violated the 60-day notice.

requirement of 42 u.s.c. $ l395trh(a)(2) when it posted the 2072 Medicare f¡actions on its

website. Affirming the D.C. Circuit's finding, the Supreme Court concluded that $ 1395hh(a)(2)

tlre govemment's action changed a substantive legal standard and, thus required notice and

comment.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the

decision in Attina I. As a result, the 2004 regulation requiring Part C days be included in the Part

A/SSI f¡action and removed from the Medicaid f¡action remains in effective as set forth in 42
C.F.R. $$ 412.106(b)(2)(1)(B) and (bX2XiiiXB). The Providers point out that they have met the

timely filing requirements and the amount in controversy and believe that EJR is appropriate

sinie the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations af 42 C.F.R.$ 405.1842(Ð(l) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specifìc matter at issue because the legal question

is a challenge either to the constitutionality ofa provision ofa statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

2o i46 F. Jd, I l 02 (D.c. ci|. 2ot4).
25 i 46 F .3d at I 106 n.3, l 1 I 1 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). ,See

also Alltna Health Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation ofthe fraclions in the DSH calculation, annorìnced in 2004 and not added to the Code of
Federal Regutations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').

'?6 863 F.3d 937 (D,C. C'ir.2O17).
27 Id. at 943.
28 Id. at 943-945.
2e No. 17 -1484,2019 WL 2331304 (June 3, 2019).
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Jurisdictional Determination

The participants in this EJR request have filed an appeals involving fiscal years 2007 -2009.

For purposes ofBoard jurisdiction over a participant's appeal for cost report periods ending prior

to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoningsel o]u| in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

report submitted in fu1l compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

iegulations. Further, no statute or regulation expressly mandated that a challenge to the validity
ofã regulation be submitted first to the Medicare Contractor wheré the contractor is without the

power to award reimbursement.3l

On August 21 , 2008, new regtlations goveming the Board were effective'32 Among the new

regulations implemented in Federal Register notice was 42 c.F.R. $ a05.1835(a)(1)(ii) which
required for cost report perìods ending on or afte¡ December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report undel

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell

i"Banner").33 In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier paynent it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy

that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Apri|23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on or after December 3 1, 2008 and which began

before January 1,2016, Under this ruling, where the Board determines that the specific item

under appeal was subject to a regtlation or payment policy that bound the Medicare Contraotor

and lefrit with no authority or discretion to make payment in the manner sought by the provider

ro 108S. Cr. 1255(1988). See also CMS Ruling CMS-I727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then apPeals the item to the Board. The

Medicare Cont¡actoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
)t Bethesda,l08 S. Ct. ar 1258-59.
r2't3 Fed. Reg. 30190, 30240 (May 23,2008).
3r 20l F. Supp.3d 131 (D.D.C.2016).
1a Id. aI 142.
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on appeal, the protest requirements of 42 C.F.R. $ 405.1 835(aX l)(ii) were no longer applicable.

Howwer, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jurisdiction over the paficipants involved with the instant EJR

request is govemed by the decisjon in Bethesda and CMS Ruling CMS-1727-R. ln addition, the

participants' documentation shows that the estimated arttount in colìtrovetsy exceeds $50,000, as

required for a group appeal and the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Board's Ànalvsis fhe Annealed Issue

The appeals in this EJR request involve the 2007 -2009 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

latercodified af 42C.F.R. $$ 412.106(bX2)(i)(B) and(bX2XiiÐ(B) aspartoftheFFY2003 IPPS

final rule (with a minor revision published in the FFY 201 1 IPPS final rule). The Board

recognizes that, for the time period at issue in these requests, the D.C. Ctrcút in Allina I vacated

this regulation. However, the Secretary has not formaliy acquiesced lo thaf vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).35 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would,have the right to

bring suit in either the D.C. Circuit or the circuit within which they are located.36 Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Resardins the EJR Request

The Boa¡d finds that:

1) It has jurisdiction over the matter for the subject years and that the Providers are entitled

to a hearing before the Board;

2) Based upon the paficipants' assertions regarding 42 C.F.R. $$ 412' 106(bX2)(i)(B) and

(bX2XiiÐ(B), there are no hndings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C F'R'

$ 405.1867); and

3s see genera y Grant Med, Ct. v. Burwell,204 F. supp. 3d68,77-82 (D.D.C.2016), aff'd,875 F.3d70l (D c.
Cir.20t7).
t6 See 42U.5.C. $ l395oo(Ð(1).
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4) It is without ihe autiority to decide the legal question of whether 42 C'F'R'

$$ 4i2.106(bX2XÐ(B) and (bX2XiiiXB) (2008) codifving the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid'

Accordingly, the Board linds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (bx2ÍilÐ(B) (200S) properly falls within the provisions of 42 U.S.C. g 1395oo(f)(1) and

hereby grants the Providers' requests for EJR fo¡ the issue and the subject years. The Providers

have å0 days from the receipt of this decision to institute the appropdate action forjudicial
review. Since there are no othe¡ issues under dispute in these cases, the cases are hereby closed.

Board Membe¡s Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robef A. Evarts, Esq.

FOR THE BOARD
6/14/2019

X c,ry.on r. *,*
cla)4on J. Nix, Esq.

Chair
Signed by Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Pam VanArsdale, NGS (J-K)
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

: #( Provider Re¡mbursement Rev¡ew Board
1508 woodlawn Drive, Su¡te 100
Baltf more, MD 2I2O7
4lo-786-2677

Electronic Deliverv

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 5704
Arcadia, CA 91006

NE: EIR Determínøtion
15-0789GC GNP/AHMC Healthcare 2010 DSH SSI Ratio-Medicare Part C Days Group

I5-2712GC GNP/AHMC Healthcare 2009 DSH Medicaid Ratio-Medicare Part C Days Grp.

l6-0780GC GNP/AHMC Healthcare 2009 DSH SSI Ratio-Medicare Part C Days Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 20,

2019 request for expedited judicial review ('EJR') for the appeals referenced above. The

Board's determination regarding EJR is set forth below.

Issue in DisÞute:

The issue in these appeals ìs

[W]hether Medicare Advantage Days ("Part C Days") should be

removed f¡om the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

I Provide¡s' EJR request at I .
2 See 42IJ.5.C. $ l395ww(d)(l)-(5);42 CF R Part4l2.
3Id.

Statutory and Resulatory Backeround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatieût lìospital se|ices." sirce 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

þrospective payment system ("PPS') 'z Unde¡ PPS, Medicare pays predetermined, standardized

ãmounts peidiicharge, subject to certain pa)'rnent adjustments'3
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The ppS statute contains a number of provisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Sìcretary to provide increased PPS payments to hospitals that serve a significantly

d isproportionate number of low-income patlents.'

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..OfÉ'1.u er a proxy fu. urilization by low-incomc patients, thë DPP determines a hospital's

quatificíion o, å lSÍf, and it also determines the amount of the DSH payment to a qualifying

üÀrpiiuf.t The Dpp is defined as the sum of two f¡actions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" ûaction and the "Medicaid" fraction' Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The sratute, 42U.5.C. $ 1395ww(dx5)(FXviXD, defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numerâtor of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part A of tltis subchapter and were entitled to

supplemental security hcome benefits (excluding any State

suþplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such 
^

<lays) were entítlecl to benefits under part A of tllis subchapter ' ' 'e

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services C'CMS'), and the Medicãre contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. lo

The starure, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(I!, defrnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance undc¡ a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

a See 42ll.S.C. $ l395ww(d)(s).
t See 42rJ.S.C. $ l39sww(d)(s)(F)(i)(I); a2 c'F R $ 412 106'
6 See 42 U.5.C. õ$ l:ss'"-(¿XsX¡XiXI) and (dX5XF)(v); a2 C F R $ a l2'106(c)0)'
7 See 42rJ.5.C. çõ I ¡ss*t(¿Xsxn)(iv) and (vii)-(xiii); 42 CFR $ 412'106(d)'
I See 42ll.S.C. $ 1395ww(dX5)(Þ-Xvi).
e (Emphasis added.)
r0 42 C-F.R. $ 412.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.ll

The Medicare conÍactor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive sewices from maaaged care entities.
The managed care statute implementing paJ¡ments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
sfafiTe at 42 U.S.C. $ 1395rnm(a)(5) provides for'þayment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that t¡e
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. 'I'herefore, since that time we have been

includirg FIMO days in the SSVMedicare percentage [of the DSII
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.15

ìr (Emphasis added.)
t2 42 C.F.R. $ 412.r06(bX4).
rl of Health and Human Services.
ra 55 !ed. Reg. 35990, 39994 (Sept. 4,1990).
t5 ld.
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'ùr'ith the creation of Medicare Part C in !991,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa1'rnent made for their

care under Þart A. Consistent with the statutory change, CMS did not include Medica¡e Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospictive Pa1'rnent System (.'IPPS') proposed rules were published in

the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . - once a beneJìciary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included ín the

Medicare fraction of the DSH palient percentage' These patient

days should be included in the count of total palient days ìn the

Medicaid fraction (the denominator), and the patient's days for
the M+C benelìciary who is also eligible for Medicaid would be

included in thL numerator of the Medicaidfraction ' ' 'tB

The secretary purportedly changed her position in the Fede¡al fiscal year ('FFY') 2005 IPPS

final nrle, Uynõting she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2Xi) to

include the âays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."rd In response to a comment regarding this change, the Secretary explained that:

. . . ll/e do agree Íhat once Medicare beneficiaries elect Medicare

ParÍ C coverage, they are still, in some sense, entitled to benefrß

uncler Medicare Part A, We agree with the commenter that these

days should be included in the Medica¡e fraction of the DSH

calculation. Therefore, we are not adopting as final our proposal
' stated in the May 19, 2003 proposed rule to include the days

associated with M+C benertciaries in the Medicaidfraction'

ìóThe Medicare Part C program did not begin operating until January 1,1999. See P.L l05-33, 1997HR2015,

codified as 42lJ.S.c. ç ì:o+w-zt Note (c) "Enrollment Transition.Rule.- An individual who is enrolled fin
rul"ái"ut"l on Decembä¡ 3l 1998, u/ith an eligible organization under . . . [42 U.S.c. l395mm] shall be considered

to be enroiled with that organization on January 1, 1999, under part C of Title XVIII . . if that organization as a

contfact urder that part foi providing sewices on January l, 1999 . . . ." This was also known as

Medica¡e+Choice. îh" M"ãi"ar" Ptãscription Dmg, Improvemenl and Modemization Act of 2003 (Pub.I-. 108-

173), e'acted on Deccmbcr 8, 2003, replãced the Medicare*Choice program v/ith the nerv Medicare Advantage

program under Part C of Title XVIII.
r? 69 Fed. Reg. 48918,49099 (Aug. I l,
l8 68 Fed. Reg. 27154,27208 (MaY 19'
re 69 Fed. Reg. at 49099.

2004\.
2003) (emphasis added).
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Instead, we are adopting a policy to include the patient days for
M+C benefciaries in the Medicare fraction ' . . . if the benefìciary

is also an SSI recipient, the patient days will be included in the

nùmerator of the Medicare fraction' 
.We 

are revising our
régulations at $ 412.106(bX2Xi) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculatiòn.20

This statêment would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(b)(2)(i) was included in the

Augusit 1, 2004 Fèderal Register, no change to the regulatory language was published until

Ani'tst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the.

Secietary noted that no regulatory change had in fact occurred, and announced that she had made

"technicâl corrections" to the regulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected aT 42 C'F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

requirecl to be included in the Medicare fraction as of october l, 2004 (the "Part c DSH

poiicy,'1. Subsequentl¡ as parr of rhe FFY 2011 IPPS final rule published on August 15,2010,
-CMSmade 

a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including'"23

The U.S. Circuit Court for the District of Cohtmbia in Allina Healthcare Services v. Sebelius

(Attina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part c DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adoptáa in FFy 2005 IppS ru1e.25 However, the Secretary has_not acquiesced to that decision.

Moie recently, in Allína Health services v. Price ("Allina Il'),26 the D.c. circuit confirmed that

the Secretary's 2004 attempf to change the standard to include Part C days in the Medica¡e

'?o1¿ (emphasis added).
2t '12 Fed. Reg. 47130,47384 (Aug 22,2007).
72 72Fed. Reg. at 47411.
2375Fed.Reg. SOO+2, SOZaS -50286,50414 (Aug. 16,2010). see also 75 Fed. P.eg.23852,24006-24007 (Mav 4,

2010) (pream-ble to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy ìo inctuae MÀ dãys in the SSI Îráction. . . . In order to flìrther clariry our policy that patiert days associated

*lt¡ t¡¡. beneficiaries a¡e to be included in the SSI fraction because they are still entitled to benefits u¡rder Medicare
part A, we are pfoposing to feplace the word 'or' with the word 'including' in $ a12.106(b)(2)(i)(B) and

$ 412. i06(bx2j(ii¡ (B).\;.attina neatthcqre Servs. v. Sebelíus,904F. Supp.2d 75, 82 î.5,95 Q0l2), aff'd ín part

and rev' d ín part, 7 46 F. 3 d 1 | 02 (D.C. Cir' 201 4).
24 746 F. 3d 1102 (D.C. Cn.2Ot4).
2s746F.3dat 110àn.3, llll (affirming portion ofthe district cortrt decision vaÇating the FFY2005 IPPS rule) See

also Àllina Health Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Court conclud€s that the

S"cret"ry'" lnt"rpretation ofthe fraciions in the DSH calculalion, announced in 2004 and not added to the Code of
Federal i.egulations untjl the s.rmmer of 2007, was not a "logical outgrowth" of the 2003 NPRM.")'
?6 863 F.3d937 (D.C. Ci¡. 2017).
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fraction had been vacated inAttina 1.21 TheD.C. Circuit further fo:dJ¡ld in Allina II thal the

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquie^sced to

this decision. The Supreme Court issued a decision in Azar v. Allina Health Services2e in which
the Court considered whethe¡ the govemment had violated the 60-day notice requirement of42
U.S.C. $ 1395hh(a)(2) when it posted th e 2012 Medicare fractions on its website. Affirming the

court of appeals firdi[g, the court concludcd that $ 1395hh(a)(2) the govemment's action

changed a substantive legal standard ancl, thus required notice and comment.

Froviders' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[IJ, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

frãm the Medicaid fraction ¡emains in effect as set forth in 42 c.F.R. $$ 412.106(bx2)(i)(B) aid
(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 n:Je'"30 Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f)(1), theBoard mustgrantEJRif it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider'

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue' Further, the

Provide¡s believe they have satisfied the jutisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C'F.R.$ 405.1842(Ð(i) (2017),the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (iì) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge eittrer to the constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2009 anð2010.

21 Id 
^r 

941.
2E Id. at 943-945.
2e No. l?-1484,2019WL2331304 (Jure 3,2019).
lo Providers' EJR Request at l
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For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008, the paficipant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSL?art C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

Association v. Bowen ("Bethesda;').3t In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider fiom claiming dissatisfaction with the amount of reimbursement allowed by the

iegulatio¡s. Further, no statutc or rcgulation expressly mandated that a challenge to the validity
ofa regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbu¡sement.32

On August 2I,2008, new regulations goveming the Board were effective.33 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)( lXii) which

required for cost report periods ending on or after December 31, 2008, providers who we¡e self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospítal t. Burwell
("Bannef').3a ln Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lack.ed jurisdiction ovèr

the issue. The Dist¡ict court concluded that, tnder Bethesda, tlJe 2008 self-disallowance

regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy

that the Medicare Contractor could not address.3s

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrato¡ implemented

cMS Ruling GMS-1727-R which involves dissatisfaction with the Medicare cont¡actor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, under this ruling, where the Boa¡d determines that the specific item under

appeal was subj ect to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the mamer sought by the provider on

appeal, rhe protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

Ho*"u"t, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

rr 108 S. Ct. 1255 ( I 98S). ,Se¿ ¿/so CMS Ruling CMS-1?27-R (in self-disallowing an iten, the provider submits a

cost report that complie; with the Medicare payment policy for the item and then appeals the item to the Board. Tbe

Medicåre Contractoi's NPR would not include any disallowance lor the item. The provider effectively self-

disalL-rwed the itenr.).
12 Bethesda,108 S. Ct. at 1258-59.
rr 73 Fed. Reg. 30190, 30240 (May 23,2008)
r4 201 F. Supp.3d l3l (D.D.C.2016).
)t Id. at 142.
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The Board has determined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. In âddition, the participants' documentation shows that

the estimated amount in controvûsy exceeds $50,000, as required for a group appeal for case

number 14-3303G.36 The appeals were timely filed. Based on the above, the Board finds that it
has jurisdiction for the above-captìoned appeals and the underlying Providers. The estimated

amount in conhoversy is subj ect to recalculation by the Medicare conúactor for the actual final
amount in each case.

The appeals in these EJR request involve the 2009 and 2010 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the tirne frame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 c.F.R. $$ 412.106(bX2)(i)(B) and (b)(2xiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 201 I IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated

this regulation. However, the Secretary has not formally acquiesced to That vacatur and, in fhis
regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuit-wide versus nationwide).37 Moreover, the D.C. Ci¡cuit is the only circuit to date that has

vacated the regulation and, if the Board were to gtant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3E Based on the

above, the Boa¡d must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Regardìnq the EJR Request

The Board fìnds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these

appeals are entitled to a hearing before the Board;

2) Based upon the participants' asseftions regarding 42 C.F.R. $$   12.106(b)(2)(i)(B) and

(b)(2xiiÐ(B), thcrc arc no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare 1aw and regulation (42 C'F.R.

$ 405.1867); and

36 See 42 C.F.R. $ 405.I 837.
11 See generally Gta t Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C.2016), aff'd,875 F.3d 701 (D C.

Cìr. 2017).
)8 See 421J.5.C. $ l395oo(f)(l).
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4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board fìnds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 139soo(f)(1) and
hereby grants the Providers' request for EJR for tïe issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD

6/1A/2019

X clu;r,on r. *i*
çlayton J. N¡x, Esq.

Cha¡r

Signed by: clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Lorraine Frewert, Noridian clo Cahaba Safeguard Administrators (J-E)
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES

'r".,r& Provider Reìmbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207,
470-786-2677

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
315 South Beverly Drive
Suite 505
Beverly Hills, CA 90212-1925

F{ß: Expedtted Judíciøl Review Determínation
19.-0322GC Maine Health 2005 Medicare HMO Part C Days-Medicaid Fraction Group
19-O324GC Maine Health 2005 Medicare HMO Part C Days-Medicare Fraction Group
|9-O428GC Maine Health 2011-2012 Medica¡e HMO Part C Days-Medicaid Fraction Croup
l9-0429GC Maine Health 2011-2012 Medicare HMO Part C Days-Medicare Fraction Group
l9-l203GC Maine Health 2006 Medicare HMO Part C Days-Medicare Fraction Group
l9-l207GC Maine Health 2006 Medicare HMO Part C Days - Medicaid Fract CIRP Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 17,
2019 request for expedited judicial ¡eview ('EJR') (received May 20,2019), for the above-
refe¡enced appeal. The Boa¡d's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
F¡action consistent with the decision of the United States Court of
Appeals for tlre District of Columbia in Allina Health Services v.

Sebel ius, 7 46 F.3d 1 102 (D.C. C,ir. ?,01 4).1

Statutory and Regulatorv Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

ì Provide¡s' EJR r€quest ât I
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prospective payment system (,'PPS').'z Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide inc¡eased PPS payments to lìospitals that serye a significantly
disproportionate numbe¡ of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentâge

("lff'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions a¡e ¡eferred to as the "Medicare/SSl" fraction and the "Medicaid" f¡action. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefts under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominato¡ of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter . . . .

(emphasis added)

The Medica¡e/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

Tlre statute, 42U.5.C. $ 1395ww(d)(5)(FXvÐ0D, defines the Medicaid fraction as:

2 See 421J.5.C. $ l395ww(d)(l)-(5):42 C.F.R.Part 412.
3 Id.
a See 42IJ.S.C. $ l395ww(d)(5).
5 ,se¿ 42 U.S.C. $ I
6 See 42 IJ.S.C. $$
7 See 42 U.S.C. $$
I See 421J.5.C. $ l39sww(d)(5)(F)(vi).
e 42 C.F.R. $ 412. r o6(bx2)-(3).

39sww(dXsXFXi)(l); 42 C.F.R. $ 412 106

r 3e5ww(dXsXFXiXl) and (dX5)(FXv);42 c.F.R. $ al2.l06(c)(l).
I 39sww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 4 I 2. I 06(d).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], brrt who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis
added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total numbe¡ of patient days in the same period.l0

Medica¡e Advantage P¡ogram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
stafite at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible'organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should jnclude

"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated v/ith Medicare
patients who leceive care at a qualifled IIMO. Prior to December
I,1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of Decembe¡ 1, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

ro 42 C.F.R. $ 412.106(bx4).
¡r of Health and Human Services.
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including HMO days in the SSfMedicare percentage [of the DSH
adjustment].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.r3

With the creation of Medicare Part C in 1997,t4 Medicade beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa1'rnent made for their

care unde¡ Part A. Consistent with the statutory change, CMS did not include Medicare Pàrt C

days in the SSI ¡atios used by the Medicare contrâctors to calculate DSH payments for the fiscal

year 2001-2004.t5

No fuither guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a benefi'ciary elects Medícare Part C, those patíent days

attributable to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicare fraction (the denorninator), and the patient's days for the

M+C benefrciary who is qlso elígiblefor Medicaíd would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Fede¡al fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "r"ì,iri.tg oìr regulations at [42 C.F.R.] $ 412' 106(b)(2)(i) to

r2 55 Fed. Reg.35,990,39,994 (Sept. 4, 1990).
tr Id.
r4 The Medicare Part C program did not begin operating uítil Jamrary 1,1999. See P.L. 105-33, 1997HR2015,

codified as 42IJ.S.C. ç'ßl4w-2l Note (c)i'Enrollment Transition Rule.- A¡ individual who is enrolled iin
Meáicarel on Decembe¡ 31 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered

to be eûolled with that organization on January l, 1999, under part C ofTitle XVIII . . jfthat organization as a

contract undef that part for providing services on January I, 1999 , . . ." This was also know¡ as

Mcdicarc+Choicc, ihe Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, ¡epÌaced the Medicare+Choice program with the ne'¡r' Medicare Advantage

program under Part C ofTitle XVIIL
r569 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
ì6 68 Fed. Res.27,154,21,208 (May 19,2003)'
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include the days associated with [Part C] beneficiaries in the Medicare f¡action of the DSH

calculation."l? In response to a comment regarding this change, the Secretary explained that:

. . . LTe do agree that once Medicare beneficiaries elect Medicare
Pcrt C coverage, they are sîill, in some sense, entitled to benefits

under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we ate not adopting as final our proposal
stated in the May 19, 200j proposed rule to include the days

associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a pôlicy to ínclude the patient days for
M+C benefrciaries ín the Medicare fraction. . ' . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction' We are revising our
regulations at $ 412.106(b)(2xi) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation. 18 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(b)(2)(i) was included in the

August 11, 2004, Fede:ra,l Register, no change to the regulatory lan-guage was published until
Attgt:st 22,2007, when the FFY 2008 IPPS final rule was issued're In that publication the

Secfetary noted that no regulatory change had in fact occùrred, and announced that she had

made "technical corrections" to the regulatory language consistent with the change adopted in
the FFY 2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z0 As a ¡esult of these rulemakings, Part C days were

required to be included in the Medicare fraction as ofOctobe¡ 1, 2004 (the "Part C DSH
policy"). Subsequentl¡ as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ a12.106(bX2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "includìng."2r

17 69 Fed. Reg. at 49,099.
t8 Id.
)e 72 F ed. Preg. 47 130, 47 384 (Aug. 22, 2007)
20 72 F ed. P:eE. at 47 4l L

2¡ 75 Fed. Reg. 50042,50285-50286, 50414 (Aug. 16,2010). see also 75 Fed. Reg. 23852, 24006-24007 (Mzy 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy to include MÀ days in the SSI fraction. . . . In order to fllrther clarify our policy that Patient days associated

with ii4A beneficia¡ies are tc¡ be included in the SSI fiaction becaus€ they are still eütitled to benefits under Medjcare

Part A, we are proposing to replace the word 'o¡' with the word 'including' in $ al2.l06(b)(2)(i)(B) and

ç 412.106(bx2xiij )(lt).,'); Attinq Healthcare servs. v. sebelius,904 F. supp. 2d'15,82 n.5,95 (2012), alf'tl in part
and rev'd in part,746F.3d ll02 (D C. Ct 2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Altina I),22 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codiflng the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.23 However, the Secretary has not acquiesced to that decision.
More recently, in Altina Health Services v. Price ("Allina II'),24 rÁeD.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had bee ¡ vacated in Allina I.2s The D.C. Circuit further found in Altina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medica¡e fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina L As a result, the 2004 regúalion requiring Part C days be included in the Part
A-ISSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2XiiÐ(B). The Provideß point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct ahearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge eithe¡ to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

22 746 F.3d I l 02 (D.c. cir.2ot4).
23 '746 F.3d at I 106 n.3, I I I I (affirming portion of the district coult decision vacatiDg the FFY 2005 IPPS rule). Seø

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's inteþretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Re¡¡ulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.").
24 863 F.3d937 (D.c. cir. 2ot7).
25 lcl. ar943.
26 Id. aT 943-945.



EJR Determination Case Nos. l9-0322GC, et al.

Blumberg;/Maine Health HMO Parl C Days
Page 7

Jurisdictional Determinátion

The participants in this EJR request have filed an appeals involving fiscal years 2005,2006 and

20tt-2012.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31, 2008 the participant may clemonstrate dissatisfaction with the amount of
Medicare reimbu¡sement for the appealed issue by claiming the ssvPart c issue as a "self-
disallowed cost,,'pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").21 In that case, the Supreme Court concluded that a cost

report submitted in ñll1 compliance with the Secretary's rules and regulati'ons, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor whete the conûactot is without the

power to award reimbursement.2s

On August 21, 2008, new regulations governing the Board were effective.2e Among the new

regulations implemented in Federal Register notice was 42 C,F'R. $ a05.1835(a)( l)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").30 In Banner, the provider filed its cost report in ¿ccordance with the applicable
outlier regulatìons and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that thq Medicare Contractor could not address.3r

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS.1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 ard wlrich began

before January 1, 2016, Under this ruling, where the Board determines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medicaie Contractor

27 108 S. cr. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Roa¡d. The

Medicare Cont¡actoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
2E Bethesda,l08 S. ct. at 1258-59.
2e 73 Fed. Reg. 30190, 30240 (May 23,2OOB).
ro.20l F. Supp.3d l3l (D.D.C.2016)
3t lcl. at 142.
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and left it with no authority or discretion to make payment in the manner sought by the provider

on appeal, the protest requirements of42 c.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that j urisdiction over the participants involved with the instant EJR

request is govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the

participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.32 Cáse numbers 19-0322GC and l9-0324GC contain a single
provider and the Board is electing to t¡eat those appeals as-individual appeals. In those cases, the

$10,000 amount in controversy requirement has been met.33 All of the appeals were timely filed.
The estimated amount in controversy is subject to recalculation by the Medicare contractor fo¡
the actual final amount in each case.

Bourd's A¡ralysis Resarding the Ap-u]4þd lsue

The appeals in this EJR request involve the 2005, 2006 and201I:2012 cost reporting periods.

Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the

Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. $ $ 412.106(bX2XiXs) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule)' The

Board recognizes that, for the time period at issue in these requests, the D,C. Circút in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to That vacatur and,

in this regard, has not published any guidance on how the vacatur ìsbeing implemented (e.g.,

only circuit-wide versus nationwide).34 Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Boa¡d were to grant EJR, the Provide¡s would have the

right to bring suit in either the D.C. Circuit or the circuit within which they are located.35 Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Reqardins the EJR Request

Tlie Board finds that:

1) It has jurisdiction over the matter fo¡ the subject years and that the Providers are entitled

to a hearing before the Board;

12 See 42 C.F.R. $ 405.1837.
r3 ,See 42 C,F.R. $ 405.18J5(a).
3a See generatly Grant Med. Ctr. v. BurweLl,204 F. Supp. 3d 68,77 -82 (D.D.C.2016),Lff'd,875 F.3d 701 (D.C.

Cir.2017).
t5 See 42V.5.C. $ 1395oo(Ð(1).
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2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2XiXB) ând

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whethe¡ 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (201l) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiÐ(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and

hereby grants the Provide¡s' requests for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clalon J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FORTHE BOARD:

6/'14/2019

X clayton.t. trtix
Clayton J. N¡x, Esq.

Chair
Sig¡red by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Pam VanArsdale, NGS (J-K)
Wilson Leong, FSS
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r",#( Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-746-267t

Electronic Delivery

Healthcare Reimbursement Services, Inc.

Ms. Corinna Goron
c/o Appeals Department

17101 Preston Road, Suite 220

Dallas, TX 15248-1372

National Government Services, Inc.
Ms. Pam VanA¡sdale

MP: INA l0l-4F42
P.O. Box 6474

Indianapolis, IN 46206-647 4

R-E: Central Maine Medical Center
Provider No.: 20-0024

FYE: 06/30/2010

PRRB Case No.:15-3212

Dear Ms. Goron and Mr. VanArsdale,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in case

number l5-3212. The decision of the Board is set forth below.

Background:

The Provider is appealing the amount of Medicare Reimbursement as detemined by its Medicare

Administrative Contractor ("Medicale Contmctor") in an Original Notice of Program Reimbursement

CNPR') dated March 13,2015. The Provider filed a timely appeal from the NPR on August 13, 2015.

One issue was enumerated in the Model Form A - Individual Appeal Request: "QMB Crossover Bad

Debts."rThe Provider timely requested to add the following issue on October 19, 2015: "Whether the

Medicare Contractor used the correct Supplemental Security Income ("SSI") percentage in the

Disproportionate Share Hospital C'DSH) calculation."2

On December 17, 2015 the Provider requested that the QMB Crossover Bad Debt issue be transferred to
group appeal, case number l5-3041G.3 One issue remains pending in the appeal: DSIVSSI (Provider

Specific) issue.

The Medicare Contractor filed ajurisdictional challenge and the Provider filed a response.

I Se¿ Model Fo¡m A at Tab 3
2 Se¿ Model Fo¡m C.
3 Se¿ Model Form D.



Central Maine Medical Center PRRB Case No,: 15-3212

Board Decision:

Pursuant to 42 U.S.C. g 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2016), a provider has a right to

a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is
dissatisfied with the final determination ofihe Medicare contractor, the amount in controversy is $10,000

or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the date ofreceipt
of the final detemination.

The Provide¡'s appeal of the SSI Provider Specific issue is based on the contention that the SSI

percentage published by CMS was incorectly computed because CMS failed to include all patients

entitled to SSI benefits in the Provider's DSH calculation. This is duplicative of the SSI Systemic Enors
issue that was directly added to group appeal, case number l5-2453G, HRS 2010 DSH SSI Percentage

Group II: a "Whether the secretary properly calculated the Providers DSH/SSI Percentage." 5 The

Provider contends that the SSI percentage and the audit adjustment on its cost report a¡e flawed. The
Providers in the group appeal challenge their SSI percentages because ofdisagreement over how the SSI

percentage is calculated and contend that CMS has not properþ computed the SSI percentage because it
failed to include all patients entitled to SSI benefits in the calculation. Pursuant to PRRB Rule4.6.l, "A
provider may not appeal an issue from a single determination in more than one appeal." Therefore, the

Board does not have jurisdiction over SSI Provider Specific issue.

In its SSI Provider Specific issue statement, the Provider asserted that it "preserves its right to request

under separate cover that CMS recalculate the SSI percentage based upon the Provider's cost reporting
period." Under 42 C.F.R. $ 412.106(bX3), "if a hospital prefers that CMS use its cost repofiing data

instead of the Federal Fiscal Year, it must f,unish to CMS, through its intermediary, a written request. . .

." Without a written request, the Medicare Contractor cannot issue a final determination from which the

Provider can be dissatisfìed with for purposes ofappeal. Additionally, even if the Provider has requested

(and received) a realignment of its SSI percentage, that is not â final determination from which the

Provider can appeal, or with which the Provider can be dissatisfied, as required by 42 C.F.R. $

405. 1835(a). Therefore, the Board finds that it does not have jurisdiction over the realignment portion of
the Provider's SSI Provider Specific issue statement.

Conclusion:

'I'he Board finds that it does not have jurisdiction over the SSI Providel Specific issue because it is
duplicative of the SSI Systenric erTors issue directly added a group appeal (15-3041G), and there is no
final determination from which to appeal with respect to the realignment portion ofthe issue.

As no issues remain pending, PRRB case no. I5-32I2 ts closed and removed from the Board's docket.

A review of this determination may be avâilable under the provisions of 42 U.S.C. $ I 395oo(f) and 42
C.F.R. $$ 405.1875 and 405.1871.

a ,9e¿ Model Fo¡m E - Request To Join an Existing Group Appeal (Jul. 3 0, 2015), case numb€r I 5 -2453G.
5 5e¿ Model Form C - at Tab I (Oct. 19, 2015).
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JUN I ? 2019
DEPARTMENT OF HEALTH & HUMAN SERVICES{& Provider Reimbursement Rev¡ew Board

1508 Woodlawn Drive, Suite 100
Baltìmore, MD 27207
4to-786-2677

Electronic Mail

Isaac Blumberg
Blumber g Ribner, lnc.
11400 W. Olympic Blvd.
Suire 700
Los Angeles, CA 90064-1582

NE: Expedíted Judícíal Review Determination
l6-2214G Blumberg Ribner Independent Hosps HMO Part C Days Medicare Fraction Group
l6-2215G Blumberg Ribner Independent Hosps HMO Part C Days Medicaid Fraction Group

Dear Mr. Blumberg:

The Provrder Reimbursement Review Board ("Board") has reviewed the Provide¡s' April 30,
2019 request for expedited judicial review (EJR) (received }lay 2,2019t), for the above-
referenced appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.

Sebelius, 7 46 F.3d 1 102 (D.C. Cir. 2014).2

¡ The Board sent a R€quest for Information in these two groups on May 31, 2019, which stayed the 30-day period
for the Board to respond to the EJR requests in these groups. The Board requested that the Providers' representative
to confirm whether the group appeals for Case Nos. l6-2214G aîd 16-2215G are challenging only the FFY 2005
Part C Days SSI Policy and, as a result, are only seeking reliefwith respect to those Part C Days occurring prior 1o

October l, 2013. In its response dated June 3, 2019, the Providers' repr€sentative confirmed that the two groups are
only cha llengìng FFY 2005 Part C Days SSI Policy and are only seeking relief with respect to those Part C Days
occurring prior to October 1,2013. There is no dispute with ¡espect to the Part C Days occurring on or after
October l, 2013.
2 Providers' EJR request at I .
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Statutory and Regulatory Background: Medicare I)SH Pavment

Part A of the Medicare Aòt cove¡s "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective pa)¡ment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain palnnent adjustments'a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Off'1.t As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.E The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXI), defìnes the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entilled to

benefits under part A of fhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchaptei. . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ("CMS'), and the Medicare conftactors use CMS' calculation to cbmpute a hospital's

, DSH payment adjustment.l I

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Q, defines the Medicaid fraction as:

r See 42U.5.C. $ l395ww(dXl)-(5);42 C.F.R.Part 4l2.
4 Id.
s See 42U.5.C. $ l395ww(d)(5).
6 See 42u.5.C. $ 139sww(d)(s)(F)(iXl); a2 C.F.R. $ 412 106.
1 see 42 tJ.S.C. gg l39sww(dxsxF)1i)ir) and (dxsxF)(v):42 c.F.R. $ a12.106(c)(l).
8 see 42It.S.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii); 42 c.I.R. $ 412.106(d)
e See 42U.5.c. $ 139sww(d)(s)(F)(vi).
¡o (Emphasis added.)
rr 42 C.F.R. $ 412. r06(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapler, and the denominator of which is the total
numbcr ofthc hospital's paticnt days for such pcriod.12

The Medica¡e conÍactor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantaqe Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ i395mm. The
staf.rte 

^t 
42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals -enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries e¡rolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(dX5XF)(vi) ofthe Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medìcare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolâte the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December I,198'1, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

r2 (Emphasis added.)
,r 42 C.F.R. $ 412.106(bX4).

'a ofHealth and Human Services.
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including HMO days in the SSVMedicare percentage [of the DSH
adjustment].rs

At that time Medica¡e Part A paid for HMO services and patients continued to be eligible for
Part A. l6

With the creation of Medicare Part C in 1997,t7 Medicàre beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ('IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patiènt days

attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who is also eligibleþr Medicaid would be
included in the numerator of the Medicaidfraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

15 55 Fed, P.eg.35990,39994 (Sept.4, 1990).
t6 Id.
l7 The Medicar€ Parl C program did not begin operating until January l,1999. See P.L. 105-33, 1997 HR 2015,

codified as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also known as^
Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted oÍì Decembcr 8, 2003, replaced the Medicare*Choice program witlr the new Medicare Advantagc
program under Parr C of Titlc XVIII.
r8 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
ìe óE Fed. P\eg.27154,27208 (May 19,2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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. . . Ile do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as frnal our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy lo include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare f¡action. We are revising our
regulations at $ a12.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2l

This statement would require inclusion of Medica¡e Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regaÃing 42 C.F.R. $ 412.106(bX2XÐ was included ìn the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Augtsr 22,2007 when the FFY 2008 IPPS hnal rule was issued.22 ln that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
g$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Pârt C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ a12.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Altina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS linal rule codifying the Part C DSH policy

'zr 1d. (emphasis added).
22 72 F ed. IReg. 47 130, 47384 (Aug. 22,2007).
2) 72Fed..F.eg. at 47411.
24 75Fed. Reg. 50042, 50285 -50286,50414 (^ùg. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating:, "We are aware that there might be some confusion about our

policy to include MA days in the SSI fiaction. . . . In order to further clarifo our policy that patient days associated

with MA benefici¿ries ale to be included in the SSI fraction bccausc thcy âre still entitled to benefils under Medica¡e

Part A, wc ârc proposing to replace the word 'or' with the word 'including' in $ 412.106(bX2Xi)(B) ancl

ç 412.106(bX2Xiii)(B)."); Allina Healthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 î.5,95 (2012), aff'd in part

antl rev'd hpart,746F.3d1r|02 (D.C. Cir.2014)
25 746 F.3d.l 102 (D.C. Cir.2Ot4).
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adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, i¡ Atlina Health Services v. Price ("Allina II'),27 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L28 The D.C. Circuit further fovtd in Attina II thal the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because tlre Secretary has not acquiesced to the
decision in Allina L As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2)(iii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Boa¡d is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Juri sdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.
Based on the Providers' representative's response to the Board's Request for Information, the
period at issue for these appeals is only lhrotgh 9130/2013. For those perticipants with a rtscal
year ending I2/3l/2013, there is no dispute with respect to the periodfrom 10/1/2013 through
12/31/201 3 whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

'16'746F.3dat 1106n.3, 111I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allína Heqlth Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Scorctary's interpret¿tion of the fractiolìs iD the DSH oalculation, aunounced iu 2004 ard not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').
27 863 F.3d 937 (D.C. Cir.2017).
28 Id. at 943.
2e Id. at 943-945.
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disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is ',vithout the
power to award reimbursement.3l

On August 21, 2008, new regulations governing the Board were effective.32 Among thenew
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1Xii) which
required for cost report periods ending on or after Decemb er 31,2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(" Banner").33 In Banner, the provider filed its cost report in accordance .'vith the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, :under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began
before January 1,2016, Under this ruling, where the'Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of 42 C.F.R.

$ 405.1835(a)(lXii) were no longer applicable. However, a provider could elect to self-disallow
a specific item deemed non-allowable by filing the matter under protest.

For any participant that files an appeal from a revised NFR issued after August 21,2008,the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.35

r0 l08 S. Cr. 1255 (1988). See also Cl¡4S Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that conplies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
3t Bethesda at 1258-59.
32'13 Fed. Rcg. 30190, 30240 (May 23,2008).
13 201 F. Supp.3d l3l (D.D.C.2016)
3a Banner at 142,
35 See 42 C.F.R. $ 405.I 889(bxl ) (2008).
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A. Jurisdictional Deterntination in Case No. I6-2214G: Participanì 1l - Vassar Brothers
Med. Ctr., Provider No. 33-0023,FYB l2l3ll20l3

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F.R. $ 405.1842 and the Board has the authority
request "[a]ll of the information and documents found necessary by the Board for issuing a[n
EJRI decision,"36 including documentation relating to jurisdiction. Similarly, the regulations
goveming group appeals specify that jurisdiction "may be raised at any time."37

In Case No. l6-2214G, the Board finds that it does not have jurisdiction over Participant I 1

Vassar Brothe¡s Medical Center ("Vassar Brothers") because Vassar Brothers did not jnclude

any documentation to establish if oi when the Board received its "Request to Join an Existing
Group Appeal:-Direct Appeal From Final Determination."lE Board Rule 21.3.2 states that if
an appeal (or Model Form E) is filed after August 21, 2008, the Provider must "include a

copy ofthe proofofdelivery (e.g. USPS, FedEx or UPS tracking)." The Provider
Representative did not include any proof of delivery with the Schedule of Providers.

As a result, the Board reviewed its file for Case No. I6-22I4G. However, the Board did not
locate the Model Form E for Vassar Brothers in Case No . l6-2214G and does not have any
record of receiving the Model Form E for this direct-add appeal. Without proof of delivery,
as required by the Board rules, the Boa¡d is not able to determine whether Vassar Brothers
ever submitted the requisite direct-add appeal forms, and if so, whether the direct-add appeal
request was timely filed pursuant to 42 C.F.R. $ 405.1835(a)(3). Accordingly, the Board
finds that it does not have jurisdiction over Vassar Brothers and hereby dismisses Vassar
Brothers from Case No. I6-22I4G and from consideration in the EJR determination.

Notwithstanding, the Board notes that Vassar Brothers frled a separate and valid appeal for
the 2013 Parl C Days issue in Case No. 16-2215G which is the Medicaid fraction group
appeal for the Blumberg Ribner 2013 Part C Days issue.

B. Jurßdictional Determination for Remaining Participants

With the exception of the provider discussed above, the Board has determined that the
remaining participants' appeals involved with the instant EJR Rcquest are govemed by CMS
Ruling CMS-I727-R. In addition, the remaining participants' documentation shows that the

estimated amount in controversy exceeds $50,000, as required for a group appeal3e and that

¡b +2 C.F.R. g a05, t8 2(e)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).
r? 42 c.F.R. 405.1837(eX2) states: "The Board may mqke jurisdictional frndings under $ 405.1840 st øny time,
including, but not limited to, following a request by the providers for the jurisdictional findings, The p¡ovideß may

request jurisdictional filldiugs by notitying thc Doard in writing that thc group appeal is fully formcd, or that thc
providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and tlre Board may
procecd to make jurisdictional findings."
r8 (Emphasis added).
te See 42 C.F.R. $ 405.1837.
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the appeals were timely filed. The estimated amount in controversy is subject to
recalculation by the Medicare contractor for the actual final amount in each case.

Accordingly, the Board finds that it has jurisdiction for the referenced appeals and the

underlying remaining participants.

Board's Anal)'sis Resarding the Appealed Issue

The appeals in these EJR requests involve the 2013 cost reporting period and only through
9/i0/201 3 .40 Thus, the appealed cost reporting periods fall squarely within the time frame

applicable to the Secretary's Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as

part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS

final rule). The Boa¡d recognizes that, for the time period at issue in these requests, the D.C.
Cirçr;it in Atlina I vacated this regulation. Hówever, the Secretary has not formally acquiesced

fo fhat vacatur arrd, in this regard, has not published any guidance on how the vacatur ìs being
implemented (e.g., only circuit-wide versus nationwide).ar Moreover, the D.C. Circuit is the

only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.a2 Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes ofthis EJR request.

Board's Decision Resardine the EJR Request

The Board finds that:

1) It does not have jurisdiction over Vassar Brothers Medical Center (Provider No. 33-0023)
as a participant in Case No. l6-2214G:

2) It has jurisdiction over the matter for the subject years for the remaining Providersa3 and

that the P¡oviders are entitled to a hearing before the Board;

3) Based upon the parlicipants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

a0 There are a number ofproviders in Case Nos. l6-2214G and l6-2215G which have a fiscal year ending

)2/31/20l3 and, on the Schedule of Providers, the Board has identified these providers wilh a note confirming that

these providers only appealcd that portion oftheir fiscal year prior to October I,2013 (i.e., l/l/ 2013 through

9130/2013).
at See generally Grant Med. Ctr. v. But'utell,204 F. Srrpp. 3d 68,77 -8?- (D D C 2016)" aff'd,8'7 5 F.3d 701 (D C,

cn.2017).
42 See 42V.5.C. $ l395oo(Ð(l).
a3 See supra note 39,
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5) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2)(i)@) and (b)(2xiiÐ(B) (201 1) codifying the Medica¡e Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $ $ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ l395oo(f)(1) and

hereby grants the remaining Providers ' requests for EJR for the issue and the subj ect years . The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since there are no other issues under dispute in these cases, the cases are hereby

closed.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Belson, CPA
Gregory H. Ziegler, CP A, CP C- A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

6/17/2019

X Clayton J. Nix

Clayton J, Nix, Esq,

Chalr

Signed by: Clayton r. Nix -A

Enclosures: Schedules of Providers

cc: Pam VanArsdale (Electronic Mail w/ Schedules of Providers)

Wilson Leong, FSS(Electronic Mail w/Schedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES{"e Provider Reimbursement Review Board
1508 Woodlawn Drlve, Su¡te 100
Baltimore, MD 21207
470-786-2671

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Drive
Suite 505
Beverly Hills, C A 90212-1925

RE: Expedited Judicial Review Determination

19-l 133GC SSM Health 2013 Medicare HMO Pari C Days - Medicaid Fraction Group

l9-1166GC SSM Health 2013 Medicare HMO Part C Days - Medicare Fraction Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' }..l.ay 16,2019

request for expedited judicial review (EJR) (received May 11,2019), for the above-referenced

appeals.r'2 The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is

Whether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision ofthe United Statcs Court of

I The providers' representative, Blumberg Ribner, Inc., submitted another request for EJR in Case No' l9-l I 33GC

that the Board received on May 14,2019. This EJR determination will dispose of both EJR requests for Case No

19-l l33GC. The EJR request for the two above-referenced appeals also included Case Nos. 19-1254GC and

l9-l260GC; however, the Board denied the EJR request for Case Nos . l9-l254GC atd l9-l260GC on June 4, 2019
2 The Board sent a Request for Information in Case Nos. l9- I l33GC and 19-1 l66GC on June 4, 2019, which stayed

the 30-day period for tire Board to respond to the EJR requests in these groups. The Board rcquesledlhat the

Providers' representative confirm whethel the group appeals for Case Nos. l9- I l33GC and l9- I l66GC are

challenging only the FFy 2005 Part C Days SSI Policy and, as a result, are only seeking relief with respcct to those

part C úay-s ocóu¡ing prior to October 1,2013. In ils rcsportse tlìat the Board received on Junc 7' 2019, the

Providers í representaîve confirmed that th€ two groups are only challenging FFY 2005 Part C Days SSI Policy and

are only seekìng relief with respect to those Part C Days occurring p, or to OclobeÍ 1 , 201 3 TheIe js no dispute

v/ith respect to the Part C Days occurring on or after October 1, 2013
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Appeals for the District of Columbia in Allina Health Services v.

Sebelius, 7 46 F.3d I 102 (D.C. Cir. 2014).3

Statutorv and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PfS'1.0 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.s

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.6 These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients.T

A hospital may qualify for a DSH adjustment based on its disproportionate plltient percentage
("Dnf '1.s As a proxy for ulllizationby low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.e The DPP is defined as the sum of two fractions expressed as percentages. r0 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of tltis subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such hscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter. . . .rr

3 P¡oviders' EJR request at l.
a See 42 tJ.S.C. $ l395ww(d)(l)-(5) i 42 c.F.R. Part 412.
5 Id.
6 See 42U.5.C. $ l395ww(d)(5).
1 See 42rt.S.C. $ l395ww(dXs)(F)(i)(I); a2 c.F.R. S 412.106.
I See 42IJ.S.C. $$ I39sww(d)(s)(F)(i)(I) and (d)(s)(F)(v); 42 c.F.R. $ a12.106(c)(l).
e See 42rJ.S.C. $$ 139sww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
t0 See 42IJ.S.C. g l395ww(d)(5)(!)(vi).
rr (Emphasis added.)



EJR Determination for Case Nos. 19-1133GC, 19-1166GC

Blumberg Ribner/SSM Health 2013 Medicare HMO Part C Days Groups

Page 3

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. I2

The statute, 42U.5.C. $ 1395ww(d)(5)€XvÐ(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were ¿ot ent¡tled to benefits under
part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.13

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period'ra

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive médical plans ("CMPs") is found at 42 U'S.C. $ 1395mm The

statute at 42U.5.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryrs stated that:

Based on the language ofsection 1886(dX5)(pXvi) of the Act [42
U.S.C. $ l395ww(d)(s)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," '¡/e believe

it is appropriate to include the days associated with Medicare
patients who receive caÍe at a qualified HMO. Prior to December

I,1987, we were not able to isolate the days of care associated

t, 42 C.F.R. A 412. 106(bx2)-(3).
ì1 (Enrphasis added.)
r4 42 C.F.R. $ 412.106(bx4).
15 of Health and Human Services.
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with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Aralysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r6

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.r?

With the creation of Medicare Part C in 1997,18 Medicare beneficiaries who opted for managed
care coverage under Medica¡e Part C were no longer entitled to have payrnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. te

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of Íotal patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who is also eligiblefor Medicaid would be
included in the numerator of the Medicaid fraction . . . .20

ró ss Fed. Reg.35990,39994 (Sept.4, 1990).
t1 Id.
18 The Medicare Part C prograni did not begin operating until January 1,1999. See P.L. 105-33, 1997 HP'20l5,
codifiecl as 42tJ.S.C. g 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled lin
Medicare] on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C of Title XVIIL . ifthat organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also known as

Medica¡c+Choicc. The Medicare Prescliption Dmg, Improvement and Modernization Act of2003 (Pub.L. 108-

173), cnactcd on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.
ìe 69 Fed. Reg.48918,49099 (Aug. 11,2004).
20 68 Fed. Reg.27154,27208 (May 19,2003) (emphasis added)
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The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 iPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."2l In response to a comment regarding this change, the Secretary explained that:

. We do agree fhat once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in sotne sense, entitled to benefrts

under Medicare Part A, We agree with the commenter that these
' days should be included in the Medicare fraction of the DSH

calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M'tC beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C benertciaríes in the Medicare fraction. . . . if the beneficiary is

also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our regulations
at $ a12.106(b)(2)(i) to include the days associated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.22

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
A:rrglsr 22,2007 when the FFY 2008 IPPS final rule was issued.23 ln that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with tlre change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected af 42 C.F.R.

$g 412.106(bX2XiXB) and (b)(2xiiÐ(B).'z4 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,

CMS made a minor revision to $$ 412.106(bX2Xi)(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the wo¡d "or" with "including."25

2ì 69 Fed. P..eg. at 49099.

" 1¿ (emphasis added).
2) 72 F ed.. Reg. 47130, 47384 (Ãug. 22,2007).
2o 72 Fed,- Reg. at 4741| .

25 75 Fed. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24001 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy tã include MÀ days in the SSI ÍÌaction. . . . In order to fudher clariff out policy that patient days associatcd

with MA beneficia|ies are to bc included in the SSI f¡action because they are still entitled to b€nefits under Medicare

Part A, we are proposing to replace the word 'o¡' with the word 'including' in $ 412.106(b)(2)(i)(B) and

$ 412.106(bx2j(iii )(B)¡'); Attinq Heahhcare Servs. v. Sebelius,904F. Supp 2d 75, 82 n.5,95 (2012), a.['d ín pørt

and rev'cl ¡npqrÍ,746F.3d I102 (D.C. Ctl 2014).
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The U.S. Ci¡cuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

("Allina Ì'),26 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.27 However, the Secretary has not acquiesced to that decision.
More recentf y, in Allina Health Services v. Price ("Allina II'),28 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Atlina I.2e TheD.C. Circuit further fo:¡¡rrdin Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.30 Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers asseft that EJR is appropriate because the Secretary has not acquiesced to the

decision in Attina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42

C.F.R. $S 412.106(b)(2)(lXB) and (bX2XiiÐ(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(f)(l) (2017),

the Boa¡d is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality of a provision of a statute or to the substantive or
pfocedural validity of a regulation or CMS Ruling.

,6 746 F.3d,l t02 (D.C. CÍ.2014).
21 746F.3dat 1106n.3, llll (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina HeaLth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D C. 2012) ("The Court conch¡des that the

Secretary's interpretation ofthe ftactions in lhe DSH calculatiol, anüoulced in 2004 and rTot added to the Code of
Fecleral Regulations unt¡l the summcr of2007, was not a "logical orÌtgrowth" ofthe 2003 NPRM.')
2E 863 F .3d 937 (D.C.Ct.2017).
2e ltl. at 943.
3o Id. at943-945.
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Jurisdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.

Based on the Provide¡s' representative's response to the Board's Request for Information, the

period at issue for these appeals is only throu$r 913012013. For those participants with artscal
year ending 12/31/2013, there is no díspute with lespect to th.e periodfrom 10/l/2013 through
12/31/2013, whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 3I,2008 the participânt may demonstrate dissatisfaction with the amount of
Medica¡e reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," punuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("B ethesda").3t In that case, the Supreme Couf concluded that a cost
report submitted in ful1 compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimburs emeít.3z

On August 2l,2}Oï,new regulations goveming the Board we¡e effective.33 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Bunuell
("Banner").34 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thal, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Apr||23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 l, 2008 and which began

rr 108 S. ct. 1255 (1988). See ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider sùbmits a

cost report that complies with the Medicare pa¡.rnent policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item, The provider effectively self-
disallowed the item.).
)z Bethesda,l0S S. Ct. at 1258-59.
33 73 Fed,. Reg. 30190, 30240 (May 23,2008).
r4 201 F. Supp. 3d 131 (D.D.q. 2016)
3s Id. at 142.
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before January 1,2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)( i )(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jurisdiction over the participants involved with the instant EJR
request is govemed by CMS Ruling CMS-1727-R. ln addition, the participants' documentation
shows that the estimated amount in conftoversy exceeds $50,000, as required for a group
appeal36 and the appeals were timely filed. The estimated amount in controversy is subject to
¡ecalculation by the Medicare contractof for the actual final amount in each case.

Board's Analysis Reearding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting peiod and only through
9/30/20 t 3 .37 Thus, the appealed cost reporting periods fall squarely within the time frame
applicable to the Secretary's Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS {inal rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2)(iiiXB) as

part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board reco gnizes thàt, for the time period at issue in these requests, the D.C.
CircuiT i¡ Allina 1 vacated this regulation. However, the Secretary has not formally acquiesced
to thaf vacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide ve¡sus nationwide).38 Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Ci¡cuit or the circuit within which
they are located.3e Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.ao

36 See 42 C.F.R. $ 405.1837.
r7 All of the Providers in Case Nos. l9-l 133GC and 19- I l66GC have a fiscal year ending 12/31/2013, and on the
Schedule ofProvide¡s the Board has included a note confirming that these Providers only appealed that pofion of
their ñscal year prior to October 1,2013 (i.e., I/l/2013 thtough 9 /30/2013).
t8 See generally Grant Mecl. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.C.2016), alf'd,875 F.3d 701 (D.C.
Cir.2017).
1e S¿¿ 42 U.S.C. $ 1395oo(f)(1).
a0 Wisconsin Physicians Service C'WPS'), filed an objection to the EJR request in these appeals. ln its filing, WPS
argues that the Board should deny the EJR request because the Board has the authority to decide the issue under
appeal since it is not bound by the Secretary's regulation that the federal district court vacated ìn Allina. The
Board's explanation ofits authority regarding this issue addresses the arguments set out in \ry'PS' challenge.
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Board's Decision Regardine the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject yearsal and that the Providers are

entitled to a hearing before the Board;

2) Based upon the paÍicipants' assertions regarding 42 C'F.R. $$ 412.106(bX2)(i)(B) antl

(bX2XiiÐ(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XÐ(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Pan C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' requests for EJR for the issue and the subject year. The Providers

have 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since there are no othe¡ issues under dispute in these cases, the cases are hereby closed.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

6/18/2019

X clayton.t. tlix
Clayton J. Nix, Esq.

ch air
signed by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Byron Lamprecht, WPS
Wilson Leong, FSS

at See supra note 37
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Prov¡der Reimþursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4ro-786-267L

Electronic Mail

Isaac Blumberg
Blurnberg Ribner, Inc.
11400 w. Ol1'rnpic Blvd., Ste. 700
Los Angeles, CA 90064-1582

IlF,: Expedited Judicial Review Determinøtion
l8-0025GC Catholic H. Servs. of Long Island 20l l Medicare HMO Part C Days - Medicaid Fract. CIRP

l8-0072GC Catholic H. Servs. of Long Island 2011 Medicare HMO Part C - Medicare Fract. CIRP Grp
l9-0635GC Catholic Health LI CY 2010 Medicare Fraction HMO Part C Days CIRP Group
|9-O637GC Catholic Health LI CY 2010 Medicaid Fraction Medicare HMO Part C Days CIRP Group
l9-0793GC Catholic Health LI CY 2012 Medicare HMO Part C Days - Medicaid Fract. CIRP Group
l9-0804cC Catholic Health LI CY 2012 Medicare HMO Part C Days - Medicare Fract. CIRP Group

Dea¡ Mr. Blumberg:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' I|l{.ay 24,
2019 request for expedited judicial review C'EJR') (received lliday 28,2019), for the above-
referenced appeals. The Board's determination is set forth below.

Issue in I)ispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Attina Health Senices v.

Sebelius, 7 46 F.3d 1 1 02 (D.C. Cir ; 2014).1

Statutory and Regulatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("ffS'1 ' Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain pal,rnent adjustments.3

¡ Providers' EJR request at 1.
2 See 42lJ.S.C. $ l395ww(d)(l)-(5);42 C.F.R. Part 412
3ld.
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The PPS statute contains â number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Onn'1,0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofsuch hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to

benefits under part A oî this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medica¡e contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. ro

The statute,42 U.S.C. $ 1395ww(d)(5)(p)(viXll), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

4 See 42tJ.S.C. { l395ww(d)(5).
s See 42rJ.S.C. $ l39sww(d)(s)(F)(i)(I); a2 C.F.R. $ 412 106.
6 See 42|J.5.C. {$ l39sww(d)(s)(F-)(i)(l) and (dX5XÐ(v); 42 C.F.R. $ a12.Ì06(cxl)
7 See 42V.5.C. A$ 1395ww(dX5)(FXiv) and (vii)-(xiii); 42 C,F R. $ 412.106(d).
I See 42'tJ.S.C. g l39sww(d)(s)(F)(vi).
e (Emphasis added.)
Io 42 C.F.R. $ 4 r 2.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.rl

The Medicare contractor determines the number of the hospital'p patient days ofservice for
which patients were eligible fo¡ Mediðaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42U.5.C. $ l395mm. The
staf.tle at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to ttre eligible organization under
this section for individuals en¡olled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language ofsection 1886(dX5XFXvi) of the Act 142
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part ,4'," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prjor to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December I, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) fìle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be ehgible for
Part A.r5

rr (Emphasis addcd.)
t2 42 C.F.R. $ 4r2.106(bX4).
rr of Health and Human Services.
I4 55 Fed. F.eç.35990,39994 (Sept.4, 1990).
t5 Id.
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With the creation of Medicare Part C in 1997 ,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa1'rnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. t1

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentzge. These patient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patíent's days for
the M+Ç þstxsficiary who is also eligible for Medicaid woulcl be

included in the numerator of the Medicaid fraction . . . .tB

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . We do agree thdt once Medicare beneficiaries elect Medicare
ParÍ C coverage, they are still, in some sense, entitled to benefrts

under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Thetefore, \ le are not adopting as final our proposal
stated in the May 19, 200j proposed rule to include the days

associated with MrC beneficiaries in the Medicaidfraction.
Instead, we are adopting a policy to include the patient days for
MIC beneficiaries in the Medicare fraction . . . . if the benehciary is

!ó The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codifiett as 42tJ.S.C. g 1394w-21Note (c) "Enrollment Transition Rul€.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under. . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January 1, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January 1,1999 " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvemenl and Modernization Act of2003 (Pub.L. 108-

173), en¿cted on Decernber 8,2003, replaced th€ Mcdicarc+Choicc program \¡',ith tbe new Medicare 
^dvanttgeprogram undcr Part C of Title XVIII.

!7 69 Fed. Reg.48918,49099 (Aug. I1,2004).
lE 68 Fed. Reg.27154,27208 (May 19,2003) (emphasis added)
Ie 69 Fed. Reg. aÎ49099.
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also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our regulations
at $ a12.106(b)(2)(i) to include the days associated '/sith M+C
beneficiaries in the Medicare fraction of the DSH calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
Augnst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occuffed, and announced that she had made
"technical corections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F .R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As aresultof these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
("Allina l'),2a vacatedboth the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.25 However, the Secretary has not acquiesced to that decision.
Moie recently, in Atlina Health Setvices v. Price ("Allina Il'),26 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.21 The D.C. Circuit further fovnd i¡ Allina II thatrhe
Secretary failed to provide proper notice and comment before including Part C days in the

20 Id (emphasis added).
2t 72Fed. IReg. 4'113O,47384 (Aug.22,2007).
22 72Fed.P.eg. at 47411.
2r 75 Fed. Reg. 50042,50285-50286,50414 (Aug.16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4'
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to fuI1her clarify our policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entjtled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the Ìvord 'including' in $ 412 106(b)(2)(i)(B) and

$ 412.106(bx2xiii) (B).")i Atlina Healthcare Servs v. Sebelius,904 F. Supp 2d75,82n5,95(2012),aff'd inpart
and rev'd in part,746 F. 3d 1 102 (D.C . Ctr.2014).
14 746 F.3d I I02 (D.C. Cit.2014).
25746F.3dat I106 n.3, Il1I (affirming portion ofthe district Çourt decision vacating the FFY 2005 IPPS rule). ,See

also Allina Health Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludcs that thc

Secretary's intcrpretation ofthc ftactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of200?, was not a "logical oùtgroMh" ofthe 2003 NPRM.')

'?6 
863 F.3d 937 (D .C. Cir.2ot7).

21 I.l. at 943.
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Medicare f¡actions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the

decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part

A"/SSI liaction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R.$$412.106(bX2XÐ(B)and(bX2Xiii)(B). TheProviderspointoutthattheyhavemetthe
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specihc matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality of a provision of a statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The paficipants in this EJR request have filed an appeals involving hscal year 2010-2012.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("B ethesda").ze In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.30

28 Id. at 943-945.
,e 108 S.Ct. 1255(1988). See also CMS Ruling CMS- 1727-R (in self-disallowing an item, the provide¡ submits a

cost report that complies with the Medicare payment policy for the item and th€n anpeals the item to the Board. The

Medica¡e Contractor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
30 Bethesda, 108 S. ct. at 1258-59.
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On August 21,2008, new regulations goveming the Board were effective.3r Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement '"vas litigated in Banner Heart Hospital v. Burwell
("Banner").32 ln Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request lor EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District Court concluded that, nnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.33

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissátisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 l, 2008 and which began

before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make pa¡'rnent in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

A. Jurisdictional Determination in Case Nos. 19-0635GC and I9-0637GCfor Participant 2

St. Charles Hospital (Provider No. 3 3-0246, FYE 12/3 1/2010)

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any

review of an EJR request pursuant to 42 C.F.R. $ 405 .1842 and the Board has the authority
request "[a]ll of the information and documents found necessary by the Board for issuing a[n

EJRI decision,"3a including documentation relating to jurisdiction. Similarly, the regulations
goveming group appeals specify that jurisdiction "may be raised at any time."35

For Case Nos. 19-0635GC and 19-0637GC, the Board notes that on February 10, 20i5, it had

previously dismissed the entire individual appeal request ofthe Participant 2 St. Charles
Hospital (Provider No. 33-0246, FYE 12/31/2010) because St. Charles Hospital had failed to

3' '13 Fed,. Reg. 30190, 30240 (May 23, 2008).
r'z201 F. Supp.3d 131 (D.D.C.2016)

^J Bqnner at 142.
)4 42 C.F.R. g aO5.18a2(e)(2Xii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).
3s 42 C.F.R. 405.1837(e)(2) stafes.. "The Boqrd ¡nay make jurisdíct¡onalJindings under Ë 405.1840 at ony time,

including, but not limited to, following a request by the providers for the jurisclictional findings. The providers may

request jurisdictional hndings by notifying the Board in writing that the group appeal is fully formed, or that the

providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may

proceed to make jurisdictional findings."
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include the required documentation with its individual appeal request. Subsequent to that

dismissal, on November 12,2018, the group representative filed its request to establish Case

Nos. 19-0635GC and t9-0637GC and also filed a request to transfer the issue of Part C Days
from St. Charles Hospital's individual appeal to those ne"v group appeals. Accordingly, the
Board finds that this transfer was not valid or proper because, at the time ofthat transfer,
Participant 2 St. Chartes Hospital did not have a valid open appeal from which to transfer the

Part C issue. In other words, without a valid appeal the Board can have no jurisdictìon of
Participant 2 St. Charles Hospital. Accordingly, the Board hereby dismisses St. Charles from
Case Nos. l9-0635GC and l9-0637GC and from consideration in this EJR request.

B. Jurßdictional Deterruination for Remaining Participanîs

With the exception of the group issues and providers discussed above, the Board has

determined that the remaining participants' appeals involved \¡/ith the instant EJR Request
are govemed by CMS Ruling CMS-1727-R. In addition, the remaining participants'
documentation shows that the estimated amount in controversy exceeds $50,000, as required
for a group appeal3ó and that the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount
in each case. Accordingly, the Board finds that it has jurisdiction for the ¡eferenced appeals

and the underlying remaining participants.

Board's Analysis Reqardine the Appealed Issue

The appeals in these EJR requests involve the 2010-2012 cost reporting period. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS frnal rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Ciratit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to thaf vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to þant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.38 Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

16 .Scc 42 C.F.R. $ 405.1837.
11 See generally Grant Med. Ct. v. Burwell,204 F. Supp. 3d 68,77-82 (DD C 2016), aff'¿ 875 F 3d 701 (D.C.

Cit.20l7).
18 See 42IJ.S.C. $ 1395oo(Ð(1).
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Board's Decision Reqarding the EJR Request

The Board finds that:

1) It does not have jurisdiction over St. Charles Hospital's Parl C and hereby dismisses St.

Charles as a participant from Case Nos. 19-0635GC and 19-0637GC;

2) It has jurisdiction ovcr thc mattcr for the subj ect years for the remaining Providers and
that the Providers are entitled to a hearing before the Board;

3) Based upon the participants' assertions regarding 42 C.F.R. $$ a 12.106(b)(2)(iXB) and
(b)(2xiiÐ(B), there are no findings of fact for resolution by the Board;

4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

5) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (b)(2)(iiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (20i 1) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the Providers' requests for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action for judicial
review. Since there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participatinq:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A, CPC-A
Robert A. Evarts, Esq.

FORTHE BOARD
6/18/2019

X Clayton J. Nix

Clayton L Nix, Esq.

Chair

siqned by: clayton ./. Nix -A

Enclosu¡es: Schedules of Providers

cc: Pam VanArsdale
Wilson Leong, FSS
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DEPARTMENT OF HEALTH & HUMAN SERVICES,,î&
Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2L2O7
470-786-2677

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 5704
Arcadia, CA 91006

RE: E /.1? Determination
l5-l639GC QRS Cardiovasc. Care Grp 2010 SSI Fract. Medicare Managed Care Pt. C Days Grp

l5-1640GC QRS Cardiovasc. Care Grp 2010 Medicaid Fract. Medicare Managed Care Pt. C Days Grp

l5-1645GC QRS Cardiovasc. Care Grp 2011 SSI Fract. Medicare Managed Cæe Pt. C Days CIRP Grp

15-I641GC QRS Cardiovasc. Care Grp 2011 Medicaid Fract. Medicare Managed Care Pt. C Days Grp

16-I534CC QRS WVHS 2010 Medicaid Fraction Medicare Managed Care Part C Days Group
l6-1535GC QRS WVHS 2010 SSI Fraction Medicare Managed Care Part C Days Group
I6-1341CC QRS Cardiovasc. Care Group 2012 Medicaid Fraction Medicare Managed Care Grp
I6-1346GC QRS Cardiovascular Care Group 2012 SSI Fraction Medicare Managed Care Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 23,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The
Board's determination ¡egarding EJR is set fofh below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutory and Reguìatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
ptogram has paid most hospitals for the operating costs ofinpatient hospital services under the

prospectrve payment system ("PPS").2 Unde¡ PPS, Medicare pays predetermined, standardized

amounts perdischarge, subject to certain payment adjustments.3

) Providers' EJR request at I .

2 See 42U.5.C. $ l395ww(d)(l)-(5): 42 C.F.R Part 412.
3ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.4 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS pa],rnenfs to hospitals that serue a significantly
disproportionate number of low-income patients.s

A hospital may qualify for a DSH adjnstment based on its disproportionate pâtient percentage

("Dfn'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH paynent to a qualtfying
hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are refer¡ed to as the 'lMedicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), t}e numerator of which is
tlre number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
beneJìts under part A of Ihis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapte¡ XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under paú A of this subchapter. . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ("CMS'), and the Medicare conhactors use CMS' calculation to compute a hospital's
DSH payrnent adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(p)(viXll), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the nume.rator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not ent¡tled to benefiß under
part A of this subchapÍer, and the denominator of which is the total
nunÍber of the hosprtal's patient days for such period.ll

a See 42U.5.C. $ l39sww(d)(5).
5 See 42V.5.C. $ r 395ww(dx5xF)(i)(l); a2 C.f.R. $ 412.106
6 see 42lJ.s.c. gg 1395ww(d)(s)(F)(i)(l) and (dXs)(F)(v); 42 c.F.R. $ al2.l06(c)(l).
1 See 42rJ.S.c. $$ l395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 c F.R. $ 412.106(d).
E See 42tJ.S.C. g l39sww(d)(s)(F)(vi).
e (Emphasis added.)
ro 42 c.F.R. g 4 r 2.106(bX2)-(3).
i' (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantage Program

The Medicare program permits its beneficiaries to ¡eceive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
statu'te at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
beneflts under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medica¡e beneficiaries enrolled in HMOs and CMPs prior to 1999 are
¡eferred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to December
l, 1987 , we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
llowever, as of December 1,1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSfMedicare percentage [of the DSH
adjustment].la

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l5

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed
care coverage under Medica¡e Part C were no longer entitled to have pay,rnent made for their

'2 42 C.F.R. ô 4l2.l o6(bx4).
rl of Health and Human Services.
14 55 Fed. Reg.35990,39994 (Sept.4, 1990).
t5 Id.
ì6 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 FIR 2015,

codified as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individudl who is enrolled fin
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care under Part A. Consistent with the stâtutory change, CMS did not include Medicare Part'C
days in the SSI ¡atios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscal
year 2007-2004. t1

No fruther guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered unde¡ Par1 A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included ín the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benertciary who is also eligible for Medicaid would be
included in the numerator olthe Medicaid fraction . . . .tE

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with lPart C] benefrciaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . lTe do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to beneJìts
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are noÍ adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M+C benertciaries in the Medicaid fraction.
Instead, we are adopting a policy Ío include the patient days for
M+C benejiciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerâtor of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

Medicar'e] on Decembe¡ 3l I 998, with an eligible organization under . . [42 U.S.C. 1395mm] shall be considered
to be en¡olled with that organization on Jamrary l, 1999, under part C ofTitle XVIII . . if that organization as a

contract under that nart for providing services on January 1, 1999 . ." This was also known as

Medicare+Choice. The Medica¡e Prescription D¡ug, Improvement and Mod€rnization Act of2003 (Pub.L. 108-
173), enacted on December 8,2003, replaced the Medicare+Choice program with the new Medicare Advantage
prograr.n uncler Parl C of Title Xvlll.
17 69 Fed. Reg.48918,49099 (Aug. I1,200a).
ìE 68 Fed. Reg.27154,2'1208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. at 49099.
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fractìon of the DSH calculation

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was inchrded in the

August 11, 2004 Federal Register, no chanf{e to the regulatory language was published until
Augrrst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) 4nd (bX2XiiiXB)." As a result of these rulemakings, Part C days were

required to be included in the Medica¡e fraction as ofOctober 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 201 I IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Ci¡cuit Court fo¡ the Distriçt of Columbia inlllina Healthcare Services v. Sebelius

("Altina I'),24 vacatedboth the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.25 However, the Secretary has lot acquiesced to that decision.
More recently, in Allina Health Services v. Price ("Altina Il'),26 the D.C. Circuit confirmed that

the Secretary's 2004 attempt to change the standa¡d to include Part C days in the Medicare
fraction had been vacated in Atlina L27 ^lheD.C. Circuit further found in Allina II thaTthe

Secretary failed to provide proper notice and comment before including Patl C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

'zo 
1d. (emphasis added).

2t 72 F ed. I].eg. 47130, 41384 (Aug. 22,2007).
22 72Fed. P.eg. at 47 411 .

23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See aßo 7 5 Fed. Reg. 23852,24006-2400? (May 4,

2010) (preamble to proposed rulemaking stating; "We are aware that tbere might be some confusion about our

policy to include MA days in the SSI fraction. . . . In order to fufiher clarifu our policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $  l2 l06(b)(2)(i)(B) and

$ 412.106(bx2xiii )(B)."); Atlina l'lealthcare Servs. v Sebelius,904F. Supp 2d75,82n.5'95(2012)'qff'dinpart
and rev'd in part,746 F.3d llO2 (D.C. Cr.2014).

'14 
'146 F.3d I l02 (D.c. ci. 20l4J.

25i46F.3d,at 1106n.3, I I I I (affirming poÍion of the dist¡ ict coul decisioll vacatiDg the FFY 2005 IPPS rule). ''ee
al,,;o Allinu l-leulth Servs. v, Sebelius,904 F. Supp. 2d'Ì5,89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulalions until the summer of2007, was not a "logical outgrowth" ofth€ 2003 NPRM.')

'z6 863 F.3d 93'I (D.C. Cir. 201 7).

'7 ld. at 943.

'18 
Id. ar 943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secrefary has not acquiesced to the decision in Allina

[IJ, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Boa¡d is bound by the 2004 t'¡le;'2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

.The Providers assert that, pursuánt to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the lega1 authority to decide the issue. Further, the

Providers believe they have satished the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C'F.R $ 405.1842(Ð(1) (2017)' the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive orprocedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2010-2012.

For purposes ofBoard jurisdiction over a participant's appeals for cost repof periocls ending
prior to December 31,2008, the padicipant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart c issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("8ethesda").10 ln that case, the Supreme Court concluded that a cost

report submitted in ñlll compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of ¡eimbùrsement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted f,irst to the Medicare Contractor where the contractor is r¡/ithout the

power to award reimbursement.3l

2' P¡oviders' EJR Reqr¡esl al L
30 l08 S. Cr. t255 (1988). See also CMS Ruling CMS-I727-R (in self-disallowing an item, tbe provider submits a

cost reporl that complies with the Medicare payment policy fo¡ the item and then appeals the item to the Boa¡d. The

Medicåre Contractoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
1t Berhesda,108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations goveming the Board were effective.32 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which

required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
(" Banner").33 In Banner, the provider hled its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier pa)rynent it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
thãt the Medicare Contractor could not address'34

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar adminìstrative appeals. Effective Apri|23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payrnent policy that bound the Medicare Contractor and left
it with no authority or disc¡etion to make payment in the manne¡ sought by the provider on

appeal, the protest Íequirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008, the

Board only has jurisdiction to bear that participant's ap_peal of mattels that the Medicare
contractor specifically revised within the revised NPR.35 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008-

The Board has deterrrined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation^shows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal.36 The

Providers which appealed revised NPRs have adjustments to Part c days as required by 42

C.F.R. $ 405.1889. Case numbers 15-l639GC and 15-1640GC contain a single Provider and the

Board is electing to treat tltese cases as individual ap-peals. The $10,000 amount in controversy

for an inclividuai appeal has been met in these cases.3? The appeals were timely frled. Based on

the above, the Board finds that it has jurisdiction for the above-captioned appeals and the

underlying Providers. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

r2 73 Fed. Reg. 30190,30240 (May 23, 2008).
33201 F. supp.3d l3l (D.D.c.2016).
)4 Icl. at 142.
35 see 42 C.F.R. $ 40s.1 889(bX I ) (2008).
36 See 42 C.F.R. $ 405.1837.
)7 See 42 C.F.R. $ 405.1835(a)(2).
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Board's Analvsis Regardinq the Appealed Issue

The appeals in these EJR request involve the 2010-2012 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. 0$ 412.106(bX2XiXB) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina lvacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in tJ'tis

regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3e Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.ao

Board's Decision Resarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $ $ 412.106(b)(2)(1)(B) and

(bX2XiiiXB), there are no findings offact fo¡ resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2)(i)(B) and (b)(2)(iiixB) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid

Accordingly, the Board finds that the question of the vahdity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subject years. The

18 See generalLy Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C 2016), aff'd,875 F.3d 701 (D.C

Cir . 2017).
3e See 42ll.S-C. g 1395oo(f)(l).
40 One ofthe Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection 10 the EJR request in
a numbe¡ ofcases identified in the llJR request. In its filing, WPS argues that the Board should deny the EJR request

because the Board has the authority to decide the issue under appeal since it is not bound by the Secrelary's

regùlation that the fede¡al district cotu-l vacaled in Allina L The Board's explanation of its authority regarding this

issue addresses the arguments set out in WPS'challenge



EJR Determination Case Nos. I5-1640GC, et al.

QRS/Cardiovascular Care Group/WVHS Medicare Part C Days Groups
Page 9

Providers have 60 days from the receipt of this decision to instihrte the app¡opdate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the cases.

Board Membe¡s Participatinq:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.
Gregory H. Ziegler, CPA, CPC-A

FORTHE BOARD

6/18/2019

X Clayton.,t. Nix

Clayton J. N¡x, Esq.

chair
Signed by: clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Justin Lattimore, Novitas (Electronic Mail w/Schedules of Providers)
Laurie Polson, Palmetto GBA c/o National Govemment Services, Inc. (Electronic Mail

ØSchedules of Providers)
Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)
Wilson Leong, FrSS (Electronic Mail dSchedules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES{"#( Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Balt¡more, MD 21207
470-7a6-2677

Electronic Delivery

Maureen O'Brien Griffin, Esq.
Hall, Render, Killian, Heath &, Lyman
500 North Meridian St., Ste. 400
Indianapolis, IN 46204

RI.: EJR Determínøtion
l3-l 659GC Ascension Heath 2007 DSH Medicare/Medicaid Advantage Days Grp.
13-25O4GC Community H. Network 2009 Medicare Fraction Medicare Advantage Days Grp

l3-26l5GC Ascension Health 2009 DSH Medicare/Medicaid Fraction Part C Days Group
I3-3O6ZGC Ascension Health 2010 DSH Medicare/Medicaid Fraction Part C Days Group
l6-2508cC Northshore Univ. Health Sys. 2013 DSH Medicare/Medicaid Fraction Part C Days

l1-0242GC Truman Medical Centers 2014 DSH Medicare/Medicaid Pat1 C Days Group

Dear Ms. Griffin

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' lll{ay 17,
2019 request for expedited judicial review C'EJR') (received May 20,2019) for the appeals

referenced above. rTbe Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and Idenominator] bf the Medicare Proxy when calculating the

disproportionate share hospital (DSH) eligibility and payments.2

I The Boafd sent a Request for Info¡mation in 1'7 -0242GC onJune 13,2019, which stayed the 30-day period for the

Board to respond to the EJR. The Board requested that the Providers' representative to confirm \À,helher the two
providers in Casc No. l'l -O242GC wilh frscal years ending 6/30/2014 are challenging only the FFY 2005 Part C

Days SSI Po)icy and, as a result, are only seeking relief with respecl to those Pad C Days o ccwrìng prior to Oclober

1,2013. In its response dated Jvne 14,2019, the P¡oviders'representative confir¡ned that the two providers in
17 -O242CC are only challenging F!Y 2005 Part C Days SSI Policy and are ozþ seeking relief with respect to those

PartCDays occrtrringprior to October 1,2013. There is no dispute with respect to the Part C Days occlrrring on or

after October l, 2013.
2 Provide¡s' EJR Request at l.
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Statutorv and Requìatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

þtoipecìi,r" puy-ent system ("PPS').3 Under PPS, Medicare pays predetermined, standardized

àmounts peidiicharge, subject to Çertain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
dispropotionate number of low-income patients'6

A hospital may qualify for a DSH adjustment based on ìts disproportionate patient percentage

("Dnn'1.t As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualfication as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefts under part A of this subchapter and were entitled to

snpplemental secùity income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

' denominator of which is the number of such hospital's patient days

for snch fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A oî this subchapter . . . . 
r0

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ("CMS'), and the Medicare contrâctors use CMS' calculation to compute a hospital's
DSFI payment adjustment.r I

3 See 42U.5.C. $ l395ww(dXl)-(5);42 C.F R. Part412.
4Id.
5 See 42rJ.S.C. $ l395ww(d)(s).
6 Sec 42 tJ.S.C. $ I 395ww(dX5XF)(iXI); a2 C.F R. $ 412.106
1See42t.I.5.c.. $$ 139sww(d)(s)(F)(iXl) and (d)(5XF)(v); 42 c.F R $ al2l06(c)(Ì)'
I See 42r.t.5.C. $$ l395ww(d)(5)(F)(iv) and (vii)-(xiii);42 C.F.R S 412.106(d)'
e ,See 42tJ.S.C. $ l395ww(dX5XFXvi).
¡o (Emphasis added.)
ìr42 C.F.R. $ 4r2.106(b)(2)-(3).
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The statute,42 U.S.C. $ 1395ww(dX5)(FXviXÐ, defines the Medicaid fraction as:

the fraction (expressed as a percentage), tåe numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who wete not entitled to benertß under
part A oJ thís subchapter, and the denominator of which is the total.
numbe¡ of the hospital's patient days for such period.12

The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantage Pro qram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitivo medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
stàtr)te at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefìts under part A of this subchapte¡ and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the Septembe r 4,19901-ederal Register, the Secretaryla stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to bcncfits under Part 4," we belicve
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
I-Iowever, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare paticnts. Therefore, since that time we have been

r'? (Emphasis added.)
rr 42 C.F.R. $ 412.106(bx4).
ra oflJealth and Hunan Services.
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including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.16

With the creation of Medicare Part C in 1997,11 Medicare beneficiaries who opted for managed

care coverage under Medica¡e Pa¡t C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscaÌ
year 2007 -2004. t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elecß Medicare Plrt C, those parient days
aÍtributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicaid fraction (thc denominator), and the palíent's days for
the M+C beneficiary who ís also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . . .19

The Secretary purportedly changed.her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulationS at [42 C.F.R.] $ 412.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."z0 In response to a comment regarding this chartge, the Secretary explailed that:

. . . Ile do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are slill, in some sense,

15 55 Fed. Pteg.35990,39994 (Sept.4, 1990).
t6 Id.
ì?The Medicare Part C progran did not begin operating until January 1, 1999. See P.L. 105-33, l997FIR20l5,
codiJied as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is effolled lin
Medicare] on Decembe¡ 3l 1998, with an eligible organization under . . . [42 U.S.C. I395mm] shall be considered

to be en¡olled with rhat organrzation on January 1, 1999, under part C of Title XVIIL . if that organization as a

contract under that parL for plavidilg serwices on January l,1999 ." This was also known as

Mcdica¡c+Choicc. The Medica¡e Prescription Drug, Improv€ment and Modemization Act of2003 (Pnb.L. 108-

173), enacred on December 8,2003, replaced the Medicare+Choice p¡ogram with the new Medicare Advantage
program under Part C of Title Xvlll.
r8 69 Fed. Reg. 48918,49099 (Aug. I1,2004).
le 68 Fed. P:eg.27154,27208 (May 19,2003) (emphasis added)
20 69 Fed. Reg. ar 49099.
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entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicarefraction. . . . ifthe beneficiary
is also air SSI recipient, the patient days will be included in
the nume¡ato¡ of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2r

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the
August 1 1,2004 Federal Register, no ohange to the regulatory language was published until
Augtst 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatory change had in fact occurred, and amounced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(b)(2)(i)(B) and (b)(2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ ai2.106(b)(2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Atlina t),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Parl C DSH policy
adopted in FFY 2005 IPPS mle.26 However, the Secretary has not acquiesced to that decision.

'r 1d. (enphasis added).
21 72Fed. Reg. 47:l30,41384 (Au%.22,2007).
21 72 Fed. Reg. ar 474 I I .

2o 75Fed,. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). See aßo 75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rrlemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI ftaction. . . . In order to further clarifl our policy that patient days associatçd

wjth MA beneficiaries are 1o be included in the SSI ftaclion becaus€ they a¡e still entjtled to henefifs rrnrier Medicare
Part A, we a¡e proposing to replace the word'o¡'with the wo¡d 'including' in $ a 12.106(b)(2)(i)(B) and

ô 412. t 06(bX2Xiii)(B)."): Allina Healthcare Set'vs. v. Sebelius,904 F . Supp. 2d 75, 82 n.5,95 (2012), aÍf'cl in part
antl rev'tl in part,746F.3¡11102 (D.C. Cir.2014).
25 746F.3d I102 (D.C. Cir.2014).
26 146 F .3d. at Ì I 06 n.3, I I I I (affirming pofion of the district court decision vacating the FFY 2005 IPPS rule). See

ulsu tlll¡nu Ileulth Servs. v. Sebelius,90.4 Ir. Supp. 2d'75,8q (D.D.C.2012) ("Thc Court concludcs that tbc
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More recently, in Allina Health Services v. Price ("Allina II'),21 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
f¡action had been vacated inAllina 1.28 The D.C. Circuit further found in Allina II rhat the.

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision inAllina
[I] , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
f¡om the Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ru1e."30 Accordingly, the
Providers contend that the Board should grant their request lbr EJR.

The Providers assert that, pursuant to 42 U.S.C. $ i395oo(f)(l), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue, Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Dccision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specifìc matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a legulation or CMS Ruling.

Jurisdiction

The participants tlrat comprise the group appeals within this EJR request have fìled appeals

involving fiscal years ending in 2007,2009,2010,2013 and2014. The fiscal years ending in
2014 have an FYE ol6/3 0/2014 but the period at issue for these appeals is only throtgh
9/30/2013. Specifrcally, for those participanß with af.scal year ending 6/30/2014, îhere is tto
dispute with respect to the periodfrom 10/l/2013 through 6/30/201J whether in this EJR
determination or in the group appeals generally.

Secretary's interpreration ofthe fractions in the DSH calculation, announced ìn 2004 and not added to the Code of
Federaì Regulations until the summer of 2007 , was not a "logical outgrowth" of the 2003 NPRM.').
,' 8ó3 F.3d 937 (D.c. cjr. 2017).
28 ld. at 943.
2e ld. ar 943-945.
ro Providers' EJR Requesr ät L
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For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 3 1, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disaflowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3t In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbusement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contracto¡ is without the
power to award reimburs ement.32

On August 21,2008, new regulations goveming the Boa¡d were effective.33 Among the new
regulations implemented in Federal Register notìce was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement ',¡r'as litigated in Banner Heart Hospital v. Burwell
("Banner").3a In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the rssue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address,35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
sirrrilar administrative appeals. Effective April 23,20lB; the CMS Adnrinisttator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Meðicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requìrem enls of 42 C.F.R. $ 405.1835(a)(l)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specifìc item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008, the
Board only has jurisdiction to hear that partrcipant's appeal of matters that the Medicare

rr 108 S. Ct. 1255 ( 1988). S¿¿ a/so CMS Ruling CMS- 1727-R (in self-disallowing an item, the provider submits a

cost report that compÌies with the Medicare payment policy for the item and then appeals the item to the Board. The

MediÇare Contractor's NPR would not include any disallowance for the item. The provider effectively seÌf-
disallowed the item.).
)2 Bethesda,l08 S. Ct. at 1258-59.
ri 73 Fed. Reg. 30190, 30240 (May 23,2008).
ro 201 F. Supp. 3d l3l (D.D.C.2016).
1' .¿,/. ¿r 142.
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contractor specifically revised within the revised NPR.3ó The Board notes thât all p4rticipant

revised NPR appeals included within this EJR request were issued after August 21,2008.

A. Jurisdictional Determination On Certain Specific Individual Participants

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any review
of an EJR request pursuant to 42 C.F.R. $ 405. 1842 and the Board has the authority request "[aII
of the informàtion and documents found nec'essary by the Board for issuing a[n EJR] decision,"37

including documentation relating to jurisdiction. Similarly, th-e regulations goveming group

appeals specify that jurisdiction "may be raised at any time."38

L Case No. 13-2615GC: #11.b St. Vincent Anderson (Provider No. 15-0088,FYE
6/30/2009) and25.b Brackenridge Hospital (Provider No. 45-0l24,FYE
6t30/2009).

In Case No. 13-2615GC, participants I l.b and 25.b St. Vincent Anderson and

Brackenridge Hospitat appealed revised NPRs that did not document an adjustment to

Part C issue as required for Board jurisdiction. Both adjustments revised Medicaid
Eligible days. Specifically, St. Vincent Arclerson's adjustment decreased eligible days

and B¡ackenridge' adjustment increased eligible days.

The regulation, 42 C.F .R. $ 405.1885 provides in relevant part:

(a) General. (1) A Secretary determination, a contractor determination, or
a decision by a reviewing entity (as described in $ 405.1801(a)) may be

reopened, with respect to specific findings on matters at issue in a

dete¡mination or decision, by CMS (with respect to Secretary
determinations), by the contractor (with respect to contractor
determinations), or by the reviewing entity that matle the decision (as

described in paragraph (c) of this section)

42 C.F.R. $ 405. 1 889 explains the effect of â cost report reopening:

a) If a revision is made in a Secretary or contractor determination or a
decision by a reviewing entity after the determination or decision is

reopened as provided in $ 405.1885 of this subpart, the revision must be

3ó See 42 C.F.R. { 405.1 889(bXl ) (2008).
r7 42 C.F.R. g a05. I 8a2(e)(2)(ii) (referellcing to the decision in subscction (f) which included a decision on both

jurisdiction and the EJR rcqucsL).
38 42 C.F.R. 405.1837(eX2) states. "The Board may make jurisdíctional findings tnder $ 405.1840 at øny tine,
inch.rding, but not limited ro, following a request by the p¡oviders for the jurisdictional findings. The providers may

request jurrsclicrional finclings by notirying the Board in writing that the group appeal is fully formed, or that the

próvideis believe they have satisfied all ofthe requirements for a gror¡p appeal hearing request, and the Board may

proceed to make jurjsdictional findings-"
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considered a separate and distinct determination or decision to which the
provisions of.. . $ 405.1835 . . . and $ 405.1885 ofthis subpart are
applicable.

(b)(1) Only those matte$ that are specifically revised in a revised
determination or decision are within the scope of any appeal of the revised
determination or decision.

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal ofthe
revised determination or decislòn.

These two providers failed to document that the adjustment to Medicaid eligible days
revised/removed Part C days. Since the revised NPR at issue did not adjust the Part C
days issue as required by 42 C.F.R. $ 405. 1889, the Board finds that is lacks jurisdiction
ove¡ the revised NPRs of participants l1.b and 25.b. Accordingly, the Board dismisses
participant 11.b and 25.b from Case No. |3-26I5GC and from consideration in the EJR
determination.3e

2. Case No. I 3-3062GC: #1 1.b. St. Mary's of Michigan (Provider No. 23-0077,
FYE 6/30/10)

Similarly, in Case No. 1 3-3062GC, participant 1 1.b. St. Mary's of Michigan, appealed its
revised NPR issned on November 27,2013. Audit Adjustment No. 5 is the subject of this
appeal and it increased the number of Medicaid days. However, there is nothing in the
record to indicate the Part C days were adjusted in the Provider's revised NPR as

required by 42 C.F.R. ô 405.1889 for Board jurisdiction. Consequently, the Board finds
that it lacks judsdiction over participant I 1 .b. St. Mary's of Michigan and dismisses the
participant from Case No. 13-3062GC and liom consideration in this EJR determination.

B. Jurisdiction and EJRþr the Remaining Providers

The Board has determined that the remaining pailicipants involved with the instant EJR
request are governed by the decision in Bethesda and CMS Ruling CMS-1727-R. The
appeal of the remaining revised NPRs contained an adjustment to Pa¡t C Days as required
for Board jurisdiction. In addition, the remaining participants' documentation shows that
the estimatecl amount in controversy exceeds $50,000, as required for a group appeal.a0
The appeals were timely filed. Based on the above, the Board finds that it has jurisdiction
for the above-captroned appeals and ihe underlying remaining participants. The estimated
amount in controversy is subject to recalculation by the Medicare contractor for the
actLral hnal amount in each case.

3e See 42 C.F.R. g 405.1842(a).
ao 

'Sc¿ 42 C.F.R. $ 405.1837.
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Board's Analvsis Regarding the Appealed Issue

The appeals in these EJR requests involve cost reporting periods ending in2007,2009,2010,
2013 and 2014 bú only seek relief with respect to those Part C Days occurring prior to Octobe¡
L,2013 .41 Thus, the appealed cost reporting periods fall squarely within the time f¡ame
applicable to the Secretary's Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and late¡ codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as

part of the FFY 2008 IPPS frnal rule (with a minor revision published in the FFY 201 I IPPS

final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Circ;tút in Allina l vacated this regulation. However, the Secretary has not formally acquiesced
Lo That vdcatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide),a2 Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.a3 Based on the above, the Board must conclude that it is otherwise boUnd by
the regulation for purposes of this EJR request. aa

Board's Decision Regarding the EJR Request

The Board finds that:

t) It has jurisdiction ove¡ the matter for the subject years45 and that the remaining
participants in these group appeals are entitled to a hearing before the Board;

2) Based ùpon the remaining participants' assertions regarding 42 C.F.R.
g$ 412.106(bX2)(i)(B) ard (bX2XiiÐ(B), there are no findings offact for resolutiol by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
6 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bx2)(iiÐ(B) (2011) codifying the Meclicare Part C DSH
policy adopted in the FFY 2005 IPPS f,rnal rule are valid.

a! The two providers in Case No. 17 -0242GC which have a fiscal year endtng 613012014 and, on the ScheduÌe of
Providers for that case, the Board has identified thes€ providers with a note conlirming that these providers only
appealed that portion of their fiscal year prior to October I , 2013 (i.e.,7 /1/ 2013 through 9 /30/2013).
a2 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77 -82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.

CÍ.2017).
a) See 42\J.S.C. $ 1395oo(f)(l).
aa One ofthe Medicare Çontractors, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in

several ofthe cases identified in the EJR requ€st. In its filing, WPS argues that the Board should deny the EJR

request because the Boa¡d has the authority to decide the issue under appeal since it is not bormd by the Sçcretary's
regulation that the federal district court vacated in A llina .l. The Board's explanation of its authority regarding this

issue addresses the arguments set out in WPS'challenge.
4t See sripru note.41.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject years. The

Providers have 60 days from thd receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Particip4tjng;

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
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r""#( Provìder Reìmbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, l,4D 27207
470-786-267r

Electronic Delivery

Community Health Systems, Inc.
Mr. Nathan Summar
Vice President, Revenue Management

4000 Meridian Boulevard

Franklin, TN 37067

Novitas Solutions, Inc.
Mr. Justin Lattimore
Director, JH Provider Audit & Reimbursement
707 Grant Street

Pittsburgh, PA 152i9

RE Alliance Health Blackwell
Provider No.: 37-0030
FYE:03/31/2014
PRRB Case No.:17-0412

Dear Mr. Summar and Mr. Lattimore,

The Provider Reimbursement Review Board ("Board") has reviewed the judsdictinnal documents in case

number 17-0412. The decision ofthe Board is set forth below.

Background:

The Provider has appealed a Notice of Program Reimbursement ("NPR") for FYE 0313112014.The
Provider appealed 11 issues. The Provider submitted its Preliminary Position Paper and indicated that all
issues except for 2 issues, namely the SSI Provider Specitic and Medicaid Eligible Days, were being
transferred to various gronp appeals, including the SSI Systeûric e ols issue [o Cäse No. 17-0578GC
(ORS HMA 2014 DSH SSI Percentage CIRP Group). The Medicare Contractor submitted a juisdictional
challenge on April 19, 2018 and the Board received the Provider's response to the challenge on May 22,
2b 18.

Medicare Contractor Contentions:

The Medicare Contractor has challenged jurisdiction over 5 issues: SSI Provider Specific, Medicaid
Managed Care Part C Days, Dual Eligible Days, Uncompensated Care ("UCC") Distribution Pool and
Two Midnight Rule.

SSI Provider Specifc

The Medica¡e Contractor contends that the Board does not have jurisdiction over the SSI Provider
Specific issue because it is duplicative of the SSI Systemic Errors issue and claims that the Provider's
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appeal is premature as it has not formally requested to have its SSI percentage realigned. The Medicare

Contractor asserts that the Provider has not exhâusted all available remedies prior to requesting a PRRB

appeal to resolve this issue.

Medicaid Managed Care Part C Day's and Dual Eligible Days

The Medicare Contractor argues that the Medicare Managed Care Part C Days issue and the Dual Eligible

Days issue should be dismissed because they are duplicative of the SSI Fractior/Medicare Managed Cate

Part C Days.issue, the SSVFraction Dual Eligible Days issue and the Medicaid Fraction Dual Eligible

Days issue. The Medicare Contractor contends that the Provider properly bifurcated the disputed issue

b'etween the SSI Fraction/Medicare Managed Care Part C Days issue and the Medicaid Fraction/Medicare

Managed Care Part C Days issue and, therefore, the Medicare Managed Care PaÍ C Days issue should be

dismissed as duplicative.

Similarly, the Medicare Contractor argues that the Provider properly bifurcated the disputed issue

between the SSI Fraction/Dual Eligible Days issue and the Medicaid Fractior/Dual Eligible Days and

therefore the Dual Eligible Days issue should be dismissed.

Uncompensated Care

The Medicare Contractor also challenged jurisdiction over the uncompensated care issue. As that issue

had already been transfered to a group appeal on Jure 16, 2017, the Boald will not address the challenge

in this individual appeal.

Two Midnight Rule

Additionally, the Medica¡e Conttactot challenged jurisdìotion over the Two Midnight Rule. As that issue

had already been transferred to a gtoup appeal on June 16, Z0l7,|he Board will not address that challenge

in this individual appeal.

Provider Contentions:

SSI Provider SpeciJic

The Provider contends that the Medicare Contractor is incorrect when arguing that the DSH/SSI

realigmnent issue is not an appealable issue. The Provider states that it is addressing not only a

realignment of the SSI percentage but also various errors of omission and conmission that do not fit into

the "systemic errors" category. The Provider argues, however, that this is an appealable item because the

Medicare Contraclor specifically adjusted its SSI percentage and the Provider is djssatisfied with the

amount of DSH payments that it ¡eceived for fiscal year end ("FYE") as a result of its understated SSI
percentage.

2
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Further, the Provider contends that in Northeast Hospital Corporation v. Sebelius,t .the Centers for
Medicare and Medicaid Services ("CMS") abandoned the CMS Administrator's December 1,2008
decision. The abandoned decision was that the SSI ratio cannot be revised based upon updated data after
it has been calculated by CMS. Therefore, the Provider reasons that it can submit data to prove its SSI

percentage was understated.

Duplicate SSI Issues

The Provider contends that the each of the appealed SSI issues are separate and distinct issues and

representative of different components ofthe SSI issue, which were adjusted during the audit.

Medicare Part C and Dual Eligible Days Duplicate Issues

The Provider agrees that there are duplicate issues and requests that Medicaid FractionMedicare
Managed Care Part C Days issue be consolidated with Medicare Managed Care Part C Days issue and

Medicaid Fraction/Dual Eligible Days issue be consolidated with Dual Eligible Days issue.

Board Decision:

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840(2016),aproviderhasaright
to a hearing before the Board with respect to specific items claimed on a timely filed cost report if: (i) it is
dissatisfied with the final determination of the Medicare contractor; (ii) the amount in controversy is

$10,000 or more (or $50,000 for a group); and (iii) the request for a hearing is hled within 180 days ofthe
date ofreceipt of the frnal determination.

SSI Provider SpeciJic

The Board finds that it does not have jurisdiction over the SSI Provider Specific issne. Within the SSI

Provider Specific issue a¡e two distinct and separate aspects for consideration: l) the Provider disagreeing

with how the Medicare Contractor computed the SSI percentâge that was used to determine the DSFI

percentage, and 2) the Provider preserving its right to reqùest realignment of the SSI percentâge ftom the

federal fiscal year to its cost reporting period.

The first aspect of the SSlProvider Specific issue-the Provider disagrees with how the Medicare
Contractor computed the SSI percentage that was used to determine the DSH percentage-is duplicative
ofthe Systemic Errors issue that the Provider transferred to case no. 17-0578GC and is therefore,

dismissed by the Board. The DSH Payment/SSI Percentage (Provider Specific) issue concerns, "Whether

the Medicare Administrative Contractor used the correct Supplemental Security Income percentage in the

Disproportionate Share Hospital Calculation?"2 The Provider offers that "the Medicare Contractor did not
determine Medicare DSH reimbursement in accordance with the Statuto¡y instructions at 42 U.S.C. $

1395ww(d)(5)(F)(i)" as its legal basis for challenging the SSI Provider Specific calculation.3 The Provider

1 657 F.3d 1 (D.c. cir. 2011)

3

21d. at Tab 3, Io8ue I
3 ld.
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argues that "its SSI percentage published by [CMS] was incorectly computed . . . ." and it ". . .

specifically disagrees with the MAC's calculation ofthe computation ofthe DSH percentage set forth at

42 C.F.R. $ 412.106(bX2Xi) of the Secretary's Regulations."a

The Provide¡'s Systemic Errors issue is stated as, "Whether the Secretary properly calculated the

Provider's Disproportionate Share HospitaVSupplemental Secudty Income pefcentage?" Therefore, the

Provider's disagreement related to how the Medicare Contractor calculated the SSI percentage that \¡/as

used for the DSH percentage is duplicative ofthe Systemic Errors issue that was transferred into a group

appeal.

CMS regulation interpretation is clearly not specific nor is it unique to this provider, it applies to ALL SSI

calculations, and as this Provider is part ofa chain, the Provider would be required by the CIRP

regulations to pursue that challenge with related providers in a CIRP group appeal. The Provider is

misplaced in attemptin€t to state that the regulatory challenge is related to an.y "provider specific" SSI

issue that could possibly remain in an individual appeal.

Because the Systemic Errors issue was transferred to a group, the Board dismisses this aspect ofthe SSI

Provider Specifi c issue.

The second aspect ofthe SSI Provider Specific issue-the Provider preserving its right to request

realigrunenf of the SSI percentage from the federal fiscal year to its cost reporting period-is dismissed

by the Board for lack ofjurisdiction. Under 42 C.F.R. $ 4i2.106(b)(3), for deterrnining a Provider's DSH
percenfage, "[i]f a hospital prefers that CMS use its cost reporting data instead ofthe Federal fiscal year,

it must furnish to CMS, through its intermediary, a written request . . . ." Vr'ithout this written request, the

Medicare Contractor camot issue a flnal determination from which the Provider can be dissatisfred with
for appealing purposes.

Medicare Part C and Dual Eligible Days Duplicaîe Issues

Tlie Board filds that Medicare Managed Care Part C Days (Issue 8) is duplicative of SSI
Fractior/Medicare Managed Care Part C Days (Issues 3) and Medicaid Fraction/Medicare Managed Care
Part C Days (lssue 5). Consequently, the Board hereby consolidates Issue 8 into lssues 3 and 5, which
have been transferred to a group appeal, Case No. 17 -0516GC (QRS HMA 2014 DSH Medicaid Fraction
Managed Care Part C Days CIRP Group).

Similarly, the Board finds that Dual Eligible Days (lssue 9) is duplicative ofSSI Fraction/Dual Eligible
Days (Issue 4) and Medicaid Fraction/Dual Eligible Days (Issue 6) and, therefore, the Board hereby
consolidates lssue 9 into Issue 4 and Issue 6 which have been transferred to â group appeal, Case No.
11-0577GC (QRS HMA 2014 DSH Medicaid Fraction Dual Eligible Days CIRP Group).

4 ld.

4
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Conclusion:

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue because it is

duplicative ofthe SSI Systemic effors issue transferred to a group appeal. Furthermore, there is no final
determination with respect to the realignment portion ofthe issue from which to appeal.

Issues 8 and t have been consolidated into group appeals and the Medicaid Eligible days issue remarns

pending in this appeal.

A revievr ofthis determination may be available under the provisions of42 U.S.C. $ l395oo(f) and 42

C.F.R. $$ 405.1875 and 405.1877 upon final disposition ofthe appeâl.

BOARD MEMBERS PARTICIPATING:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

6/19/2019

X clayton.t. tlix
Cla'4on J. Nix, Esq.

Chair
Siqned by: Clayton J. Nix -A

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Prov¡der Reìmbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 27207
4to-786-2677

Dylan Chinea
Toyon Associates, Inc.
1800 Sutter Street, Suité 600
Concord, CA 94520

John Bloom
Noridian Healthcare Solutions
P.O. Box 6782
Fargo, ND 58108

RE: JurisdictionalDeterminøtion
Toyon IRF-LIP Group Appeals 2006 to 2014
,Søe Appendix A for the list of PRRB Case Nos.

Dear Mr. Chinea and Mr. Bloom:

Thè cases listed in Appendix A involve the Providers' appeals of their Medicare reimbursement
for the fiscal years ending ("FYE ) in 2006 through 2014. The Provider Reimbursement Review
Board ("PRRB" or "Board") has reviewed the Providers' documentation on its own motion in
response to the June 8, 2018 decision of the U.S. Court of Appeals for the District of Columbia

C'D.C') CirctiT in Mercy Hospiîal, Inc. v. Azar (" Mercy").t Following review of the
documentation, the Board finds that it does not have jurisdiction to hear the Providers' Inpatient
Rehab Facilities * Low Income Pa)¡rnent C'IRF-LIP') reimbursement issue and dismisses the
instant appeals.

Pertinent F acts

The Board received the group representative's requests for a hearing ("RFH') regarding Notices
of Program Reimbursement C'NPR'), corresponding to FYEs ending in 2006 through 2014. In
its RFH, the Providers' list a single issue for appeal - the calculation of the Low-Income Patient
("LIP") fraction of the Medicare DSH payment for inpatient rehabilitation distinclpart units
("IRFs").

Board's Analysis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $ $ 405. 1 83 5-405 .1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfìed with the final determination of the Medicare contractor, lhe amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

I Mercy Hosp., Inc. v. Azar,89l F.3d 1062 (June 8,2018).
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date of receipt of the final determination. Under 42 C.F.R. $ a05.1835(a)(1) (2012), a provider
has preserved its dght to claim dissatisfaction with the amount of Medicare payment for a

specific item at issue by either: (i) including a claim for the specifìc item on its cost report for
the period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31 , 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost repod under
protest where the provider seeks payment that it believes may not be in acco¡dance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395wwCIX8XB), Congress specifically precludes administrative or judicial
review ofthe prospective payment rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly what rate-setting "steps" Congress
intended to shield from review under the statute, the D.C. Circuit's decision in Mercy answers
this question and clarifies what is shielded from review in its analysis of this issue.2

In Mercy, the D.C. Circuit describes CMS' two-step rate-setting process for Medicare
reimbursement for IRFs. The first step takes place prior to the beginning of the fiscal year and
involves CMS' establishment of a standardized reimbursement rate, while the second step
involves CMS' adjustments (calculated by the Medicare contractor) to "the standardized rates to
reflect the particular circumstances of each hospital for that year."3 One of the ways in which
CMS adjusts a hospital's IRF Medicare payment is by taking into account the number of low
income patients ("LIP") served by the hospital, also known as the LIP adjustment. The D.C.
Círøtit in Mercy affirmed the U.S. District Court for D.C., wherein the District Court concluded
that 42 U.S.C. $ 1395ww(¡)(8) prohibits administrative or judicial review of the Medicare
Contractor's determination of the LIP acljustmenf, because such review amounts to review of the
establishment of the hospital's prospective payment rates.a The D.C. Circuit concluded that the
Statute's plain language prohibits administrative and judicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the
standardized reimbursement rate and then calculating a hospital's final payment.s

In the instant appeals, the Providers seek Board review ofone of the components utilized by the
Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial ¡eview of the
prospective payrnent rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal of the LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that

2Id.
r Id. at 1064.
a tutetcy Ilosp., Inc. v. Dutwell,206 F. Supp. Sd 93, 102 (D.D.C.2016).
5 Mercy, 891 F.3d at 1068.
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the D.C. Circuit's decision in Mercy is controlling precedent for lnterpretation of the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.6

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð
and 42 C.F.R. $$ 405.1875 and 405.1877.

Board Members Participatiûg: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq. Clayton.1. Nix, Esq.

Cha¡r

Signed by: Cìayton J. Nix -A

Edward Lau, Esq., Federal Specialized Services
\Milson Leong, Federal Specialized Services

ó The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the P¡ovider
is located. See, e.g., QRS CHLV DSH Labor rootn Days Groups v. Blue Cross Blue Shield Ass'n, Adm'r Dec. (Apr.
13, 2009), affirming, PRRB Dec. No. 2009-D I I (Feb.2'l ,2009); St. Vincent Mercy Med. Ctr. v. BlueCross
BlueShield Ass'n, Adm'¡ Dec. Q'lov. l7,2008), af.firnling h pqrt and reversing in pan,PRRB Dec. No. 2008-D35
(Sept. 15,2008). However, in recognizing that providers may file suit with the approp ate District Court eithe¡ in
the Circuil in which they are located or the D.C. Circuit, the Administrator also applies as controlling precedent the
law of the D C Circìrit ,Íee, e g.,.Ínrdan Ho.tp v Bhtc Cro.s.s Blte,\hicld A,rsh , Adm'r Dec (Apr.. 30,
2007), vacating, PRRB Dec. No. 2007-D23 (Feb.28,2007).

6/19/2019

X clayton.t. trtix



Toyon IRF-LIP Group Appeals
PRRB Case Nos. - See Appendix A
Page 4

Appendix A

17-1995G Toyon 2006 LIP lnclusion of Medicore Pqrt A Unpoid Doys in SSI Rot¡o Group

76-2126G Toyon 2008 LIP lnclusion of Medicore Port C Doys in SSI Rotio tssued 3/76/2012 Group

16-2091G Toyon 2009 LIP lnclusion oÍ Medicare Port C Ddys in SSI Rot¡o lssued 3/16/72 Group

17-O3A7G Toyon 2070 LIP Accurocy of CMS Developed SSI Rotio lssued 3/L6/2012 GrouD

18-0091G Tovon 2077 LIP Exclusion of Duol Eliqible Part C Dovs from the Medica¡d Rotio Grou\
17-1365G Toyon 20L2 LIP lnclusion of Medicore Port C Doys ¡n SSI Rot¡o Group

L7 -2256G Toyon 2013 LIP Exclusion of Dual Eligible Part C Days from the Medico¡d Rdt¡o Group

77 -2255G Toyon 2013 LIP lnclus¡on of Med¡core Port C Ddys ¡n SSI Rotio Group

18-0203G Toyon 2074 LIP Accurocy of CMS Developed SSI Rotio Group

L8-0213G Toyon 20L4 LIP Exclus¡on of Dudl El¡q¡ble Port C Ddvs from the Medìcaid Rotío Group
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":&
Prov¡der Reìmþursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4ro-746-2677

Electronic Delivery

Maureen O'Brien Griffin, Esq.
Hall, Render, Killian, Heath & L).rnan
500 North Meridian Street
Suite 400
Indianapolis, TN 46204

R.F': EJR Determinatíon
13-2300G Hall Render 2009 DSH Medicare/Medicaid Advantage Days Group

Dear Ms. G¡iffin:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 31,
2019 request for expedited judicial review C'EJR') (received June 3, 2019) for the appeal -
¡eferenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

The improper inclusion by the [Medicare ConÍactor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attribùtable to Medica¡e Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
dispropoftionate share hospital (DSH) eligibility and payments.r

Statutorv and Requlatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital serwices." Since 1983, the Medicare
program has patd most hospitals for the operating costs of inpatient hospital services under the
prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain palment adjustments.3

) Providers' EJR Request at I -

¿ See42U.S.C. $ l395ww(dXl)-(5); 42 C.F.R. t'art 412.
3 td.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specifìc DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patie¡ts.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dnn'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Botil of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(!, defines the Medicare/SSl fraction as

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled Ío benefits under part A of this subchapter . . . .

The Medica¡e/SSl fi.action is computed annually by the Centers for Medicare & Medicaid
Services ("CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSFI payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(!)(vi)(tl), defines the Medicaid fraction as:

the ftaction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medrcal
assistance under a State plan approved under subchapter XIX [the
Medicajd program], but who were not ent¡tled to benefits under
part A of th¡s subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r I

4 See 42tJ.S.C. $ 1395ww(d)(s).
5 See 42'U.S.C. ô l395ww(dX5XF)(iXI); a2 C.F.R. $ 412.106
6 See 42 tJ.S.C. $$ l395ww(dX5XF)(i)(l) and (d)(s)(F)(v); 42 C F.R. ç a 12.106(c)(l).
7 See 42tJ.S.C. $$ l395ww(dX5)(¡')(iv) and (vii){xiii); a2CFR.0412.106(d).
I See 42U.5.C. $ I 395ww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. $ 4 r 2.106(bX2)-(3).
r¡ (Ehphäsjs âdded.)
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The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42 U)S.C. $ 1395mm. The
staítte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

refelred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section t 886(d)(S)(F)(vi) of the Act [42
U.S.C. 0 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part A.," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualilted HMO. Prior to December
I, 1987, we were not able to isolate the days ofcare associated
with Medicare pâtients in HMOs, ald tlterefore, were unable to
fold this number into the calculation [of the DSH adjustment].
Flowever, as of December I, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including FIMO days in the SSVMedicare percentage [of the DSH
adjustmentl.ra

At that time Medica¡e Part A pard for HMO services and patients continued to be eligible for
Part A.15

With the creation of Medìcare Part C in 1997,r6 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longei entitled to have pa)¡ment made for their

t1 42 C.F.R.0 412. r O6(bX4).
13 of Healtb and Human Services.
14 55 F€d. Reg. 35990,39994 (Sept. 4, 1990).
t5 Id.
¡ó The Medicar€ Part C program dìd not begin operating until January I , 1999. See P.L. 105-33, I 997 HR 201 5,

cotllied as 42 U.S.C. g l39aw-21 l{ote (c) "EnfoÌlmc l TrärNjlion Rulc.- An illdìviduäl who is errullcd [irt
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t7

Nt-r further guiclance regarding tire featment of Pârt C days in the DSII calculation was provided

until the 20b4 hpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longèr administered under Part A
. . . . once a benef'ciary elects Medicare Part C, those patient days

attributable to the beneficiar.y should not be included in the

Medicare fraction ofthe DSH p¿Ttient percentage' These patient
days should be included in the count oJ total patient days in the

Medicaid fraction (îhe denominator), lnd the patient's days for
the M+C benertciary who is also eligible for Medicaíd would be

included in the numerator of the Medicaid fraction . t8

The Secretary purportedly changed her position in the Federal {iscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2Xi) to

include the days associated with [Part c] beneficiaries in the Medicare fraction of the DSH

calculation.,,le ln response to a comment regarding this change, the Secretary explained that:

. . . IY'e do agree tha! once Medicare beneficiaries elect Medicare
Part C coverage, they are still' in some sense' entitled to benefits

under Medicare Part A, We agree with the commenter that these

days should be inchtded in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposdl
stated in the May 19, 2003 proposed rule to include the days

associated with M+C benertciaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. we are revising our

regulations at $ 412.106(bx2)(i) to include the days associated

Medicare] on December 3 I 1998, wjth an eligible organization unde¡ . . , [42 U.S.C. l395mm] shall be considered

to be enrolled wirh that organization on January l, 1999, under pafl C ofTitle XVIII . . ifthat organization as a

contract under that part foi providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. ihe Medica¡e Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTitle XVIII
r? 69 Fcd. Rcg.48918,49099 (^ug. I 1, 2004).
l8 68 Fed. F(eg.27154,27208 (May 19,2003) (emphasis added)
re 69 Fed. Reg. at 49099.
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with M+C beneficiaries in the Medicare f¡action of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 whenthe FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary.noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C'F'R.

, $$ 412.106(b)(2XÐ(B) and (b)(2)(iii)(B).22 As a result of these rulemakings, Part C days were

required to be included in the Medicare f¡action as of October l, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ a12.106(bX2XiXB) and (bX2Xiii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Cou¡t for the District of Columbia in Allina Heatthtcare Services v. Sebelius
("Atlina l'),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codìfying the Part C DSH policy
adopted in FFY 2005 IPPS rule.2s llowever, the Secretary has rlot acquiesced to that decision.
Moie recently, in Altina Health Servíces v. Price ("Allina Il'),26 the D.C. Circuit confirmed that
the Secretary's 2004 altempt to change the standa¡d to include Part C days in the Medicare
fraction had been vacated in Atlina L2t The D.C. Circuit further found in Allina II thaT lhe
Secretary failed to provide proper notice and comment befote including Pan C days in the
Medicare fractions published for FY 2012.28 Once again. the Secretary has not acquiesced to
this decision.

20 1d. (emphasis added).
2' 

7 2 F ed. IReg. 4'7 130, 47 384 (Aug. 22, 2007 ).
22 72Fed,.F.eg. ar 4'l4ll.
21 75Fed. ReÀ. 50042, 50285-50286,50414 (Aug. 16,2010), See also75 Fed. Reg. 23852,24006-2400'Ì (May 4,

2010) (preamble to proposed rulenraking stating; "Vy'e are aware that there might be some confi.tsion about ow
policy to include MA days in the SSI fraclion. . . . ln order to Íurther clarify our policy that patient days associated

with MA beneficia¡ies are to be ¡ncluded jn the SSI fraction because they are still entjtled to benefits undcr Medicare

Part A, we are proposing 10 replace the word 'or' with the word 'including' in $ a 12.106(b)(2)(i)(B) and

ç 412.106(bx2xiii )(B)."); Allina Healthcare Servs. v. Sebelius,904 F St'tpp.2d75,82 n.5,95 (2012), aff'd inpart
ancl rev'.l in part,746F.3d I102 (D.C. Cn.2014)
24'i46F.3d I t02 (D.c. cir.2014).
2s i 46 F .3d. at I I 06 n.3, I I I I (a ffirming portion of the district court decision vacating the FFY 2005 IPPS rule), See

ulso Allina Heqlth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's ¡nterpretation ofthe fractions in the DSH calculation, announced in 2004 and no1 added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowfh" ofthe 2003 NPRM ').
26 863 F.3d.937 (D,C. Cir.20l7).
27 lcl. ar 943.

'z8 
Id. at 943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[IJ , the 2004 regtlation requiring PaÍ C days be included in the Part A./SSI fraction and removed
liom the Medicaid fraction remains in effect as set fofth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 n¡le."2e Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, tlere are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)( 1) and the regulations aI42 C.F.R.$ 405.1842(Ð(l) Q017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality ofa provision of a statute or to t¡e substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have fìled appeals
involving fiscal 2009 year.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the particrpánt may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPafi C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 ln that case, the Supreme Court concluded that acost
report submitted in full compliance with the Secretary's rules and regrlations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regrrlations. Further, no statute or regulation expressly mandated that a cballenge to the validity
of a regulation be submitted first to the Medica¡e Contractolwhere the contractor is without the

power to award reimbursement.3l

2e Provide¡s' EJR Request at l.
30 l08 S. Ct. I255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an itenr, the provider submits a

cost report that complies with the Medtcare payment policy lbr the item and then appeals the item to the Board. The
Mcdicarc Contractor's NIR would not include any djoallo\l,ance for th€ it€m. The providor etlectivoly sclf-
disallowed the item.).
)t Bethesda,108 S. ct. at 1258-59.
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On August 21, 2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Fede¡al Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for cost report periods ending on or after December 3 l, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost repoft under

protest. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
("Banner").33 In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, ttnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
thãt the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in ßanner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrato¡ implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on Decembe¡ 31, 2008 and which began before
January l, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the mamer sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by fìling
the matter ùndel protest.

For any participant that files an appeal from a revised NPR issued aiter August 2I, 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that thc Metlicare
contractor specifically revised within the revised NPR.35 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that the remaining participants involved with the instant EJR request

are governed by CMS Ruling CMS-I727-R. The appeal of the revised NPRs containe<l an

adjustment to Part C Days as required for Board jurisdiction ln addition, the participants'
documentâtion shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal.3ó The appeals were tìmely filed.37 Based on the above, the Board finds that it has

jurisdiction for the above-captioned appeals and the underlying providers. The estimated amount

in controversy is subject to recalculation by the Medicare contractor for the actual final amount
in each case.

t2 73Fed. Reg. 30190, 30240 (May 23,2008).
rr 201 F. Supp.3d l3l (D.D.C.2016).
1o Ll. at 142.
35 See 42 C.F.R. $ 405.1889(b)(l) (2008).
36 Sec 42 C,F.R. ô 405,1837.
11 fl33.a. and33.b. M€thodist Hospital's (provider number l8-0056) appeals were received on October l'1,2013, 190

days aÍìer the issuance ol the NPR. I he Board's offices welc closed fÒl l3 däys prior (o this däte due ttl tlrc Fcdcral
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Boa¡d's Analysis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2005, 2006;,2008,2010 cost reporting periods.

Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the-

secretary's Paft c DSH policy being challenged which was adopted in the FF'Y 2005 IPPS final

rule and later codified at 42 C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The

Board recognizes that, fof the time period at issue in these requests, the D.C. Cirqit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur anð,

in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,

only circuit-wide versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Boarcl were to grant EJR, the Providers would have the

right to bdng suit in either the D.C. Circuit or the circuit .,/r'ithin which they are located.3e Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. ao

Board's Decision Reqa¡dine the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
group appeal are entitled to a hearing before the Board;

2) Based upon the participants' asseftions regarding 42 C'F.R' ô$ 412.106(bX2)(i)(B) and

(b)(2)(iiixB), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.i867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
gg 412.106(b)(2XiXB) and (bX2XiiiXB) (2011) codifying the Medicare Pa¡t C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

govemmenr furlough. The appeaÌ is deemed timely pursuant to 42 C.F.R. $ 405.1803(d)(2) (in computing any

periodoftime...ãachsucceedingcalendarday...isincludedinthedesignatedtimeperiodexcept...adayisnot
included whe¡e the reviewing entity is unable to conduct business . . . in the usual manner due 1o . . . [a] furlough-)
18 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,71-82 (D.D.C. 2016), aff'¿ 875 F.3d 701 (D.C.

cn.20t7).
)e See 42l,J.5.C. $ 1395oo(f)(l).
ao One of the Meàicar€ contraclors, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request ¡n

a nunber ofcases identified in the EJR request. ln its filing, WPS argues that the Board should deny tbe EJR request

Ùcc¿use thc Buard llas tl)e auth'llity to dccidc thc issuc under appeal cince it is no1 bound by the Secr€tary's

regulation that the federal district coul vacated in All¡na I. The Board's explanation ofits autho ty regarding this

issue addresses the arguments set out in WPS'cballenge
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Provide¡s' request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participatinq:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegier, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

X clayton.,t. lrtix

Clayton J. Nix, Esq.

Chair

Signed by: clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Bryron Lamprecht. WPS (irlectrolic Mail ivlSclredule of Proviclers)

Wilson Leong, f SS (Electronic Mail rv/Schctlule of Proviclers)

196/20/20
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DEPARTMENT OF HEALTH & HUMAN SERV¡CES";,"#(
Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Balt¡more, MD 27207
410-746-2671

Electronic Deliverv

Gary A. Rosenberg, Esq.

Verrill Dana, LLP
One Boston Place, Suite 1600

Boston, MA 02108-4407

F|lE: EJR Determination
l3-l921GC Partners 2006 DSH Medicare/Medicaid Fraction Parl C Days Group

Dear Mr. Rosenberg:

The Provider Reimbursement Review Board ("Board") has reviewed the Provide¡s' May 28,

2019 request for expedited judicial review ("EJR') for the appeal referenced above. The Board's

determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Mcdicare Part C enrollees (i.e., those beneficiaries
who electecl to be covered by a Medicare Advantage/Part C plan)

are entitled to benefits unde¡ Part A and should be included within
the numerator and denominator of the Medicare/SSI fraction of the

DSFI calculation or, if not, wheth,er those days should be included
within the numerator of the Medicaid fraction of the DSH
calculation when the beneficiary also is eligible for Medicaid
coverage.l

Statutorv and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has þaid most hospitals for the operating costs of inpatient hospital services unde¡ the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

àmounts pei,lis"ha.ge, subject to certain pa1'rnent a justments.3

I Providers' EJR request at l-2.
2 See 42ll.S.C. $ l395ww(dXl)-(5);42 C.F R. Part 412.
3 hl.
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ThePPSstafutecontainsanumberofprovisionsthatadjustreimbursementbãsedonhospital-
öin" r""ì"1..0- ït "." "u,",'i"l.iåtveitre 

lospitat-tp""ifi" DSH adjustment' which requires the

í".."iurv,o provide increased PPS pa¡''rnents ìo hospitals that serve a significantly

disproportionate number of low-income patlents -

AhospitalmayqualifyforaDsHadjustmentbasedonitsdisproportionatepatientp€rcentage
(..Dpp,).6 As a proxy for urirír^,i""iv ì"*-income patienrs, inJopp determines a hospital's

qualification as a DSFI, un¿ ii ur.o dctãrmines the amount of the flSH payment to a qualifying

hospital.? The Dpp i. d"fir;;; th; r..- of tto fractions expressed.as pe.rcentages 8{hose two

f¡actions are ¡eferred to as ttre ifi¿eàica¡e/SSl" fraction and túe "Medicaid" fraction' Both of

thesefractionsconsiderwhetherapatientwas''entitledtobenefitsunderpartA.''

The statute, 42U.5'C.$ 1395ww(dX5)(FXviXD' defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage)' the numerator of which is

the number oisuch hospital;s patient days for such period which

were made up of patienìs who (for such days) were entitled to

benefits undàr part A of ¡his subcbapter- and were entitled to

,up¡"rn"ntul security income beneftts (excluding any State

supplementation) unåer subchapter XVI of this chapter' and the

denominator of i¡i"t i. the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such 
o

days) were entitled ro benefits under part A ol thts subchapter ' ' '

The Medicare/SSl fraction is computed annually by the Centers f'or Medicare & Medicaid

Services ("CMS"), un¿ tft" Vtãi"i'e contractor; use CMS' calculation to compute a hospital's

DSH paynrent adjustment ro

The statute, 42U.S.C'$ 1395ww(d)(5)(FXviXÐ' defines the Medicaid fraction as:

the fraction (expressed as a percentage)' the numerator of which is

the number àf tire hospìtal's patient days for such period which 
-

consist of pæìe"ts whà (for iuch days) were eligible for medic-al

assistance under a State'plan approved under subchapter XIX lthe

Medicaid ptogtu-1, but ïho were not entitled to beneJìts under

a See 42rJ.S.C. $ l39sww(d)(5)'

's""";;u.á.¿. ö iiesww(dxsxF)(i)(r); 42 c F R. $ 412 106 
- -

" sZ"";;í.;:.é. ðç ì¡ós",.i.r)tsii)iùió an¿ t¿)tsin)te;+2 c.F | $ ar2'r06(c)(r)

' sZ'";;l:.;:é.ðð i¡ss*-i¿iojfjiiu) uno r"'il-r*iii):42 c F R 0 4r2 r06(d)'

8 see 42 U.S.C $ l395ww(rl)(5XFXvi)
e (Emphasis added.)
In 42 C.F.R. g 412.106(b)(2)-(3).
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part A of thß subchapter, and the denominator of which is the total

number of the hospital's patient days for such period'rl

The Medicare contractot determines the number of the hospital's patienf days ofservice for

il"h;;;i;;";ere eligible t'or Medicaid but not entitled to Medicare Part A, and divides that

,r.r-U", Uy ttt" total nuriber of patient days in the same period'r2

Medicare êdvantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities'

ilå --ug"O åurJ.mtuit implementing puyT-"1!.19 health maintenance organizations

iUfufO."i""¿ competitive medical plans i:'Cvfs") is found at 42 U S C $ 1395mm' The

srafire ar 42U.S.C. $ 1395mm(a)(5) proviàes for "pal,rnenr to the eligible orgânization under .

,¡"î"¡" f.r indìviduals "-oí.à "o¿.. 
this seotion with the organization and entitled to

U"n"fr,runderpartAofthissubchapteranden¡olledunderpartBofthissubchapter"'"
inputi"rrt t o.piial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

¡eie.red to as Medicare HMO patient care days'

In the Septembe r 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section t8S6(dXSXFXvi) of theAct [42

U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

áispropårtionate share adjustment computation should include

"páti"ntt who were entitled to benefits under Part A"' we believe

ii is appropriate to include the days associated with Medioare

patlents wïo teceive cate at a qualified HMO' Prior to December
^l 

, 1987 ,we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore' were unable to

fold this numbËr into the calculatìon lof tbe DSH adjustment]

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

' allows us to isolate those IIMO days that were associated with

Medicare patients Therefore, since that time we have been

including ÈMO days in the SSVMedicare percentage fof the DSH

adjustmentl. 
ra

At that time Medicare Part A paid for FIMO ser.¿ices and patients continued to be eligible fol

Part A.15

rr (Emphasis added.)
ì2 42 C.F.R. $ 412.106(bx4).
lr ofllealth and Human Services.
ì4 55 Fed. Reg.35990,39994 (Sept 4, 1990)'
t\ hl
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with the creation of Medicare Part cin1997,t6 Medicarebeneficiaries who optedfor managed

care coverage un¿e. Ivt"¿i"arã pãi ð *"." no longer entitled to have payment made for their

care under part A. con.irt.oì *itt i¡" ,**a.y ciange, cMS did not include Medicare Part c

davs in the SSI ratios used bf the M"di"a." contractors to calculate DSH payments for the fiscal

yeâr 2001-2004.t1

No further guidanòe regarding the üeatment of Part c.days in the DSH calcr¡lation was provided

until the 2004 Inparient p-rp"";ìi;;;;y-ent System (-IÉPS') proposed rules were published in

the Fede¡al Regiiter. In that notice the Secretary stated thât:

. . . once a beneficiary has elected to join an M+C plan' that 
-

beneficiary's benefits are no longer administered under Part A

. . . ' once a beneficiary elects Medicare Part C' those patient days

cútibutdbte to tie beieficiary should not be included in the

Medicare fraction of tie DSH patient percentage These patient

days shoild be ínclíded in thà count oftotal patient days in the

Med¡ca¡d fraction (the denominato r) ' and the palient's days for
the M+C benelìciaìy who is also eligible for Medicaid would be

included in iL''u'ín'ouo' o¡ the Medicaid fraction ' ' ' 't8

TheSecretarypurportedlychangedherpositionintheFederalfiscalyear(..FFY'')2005IPPS
final rule, by noting.tr" *u.1i."ii.iog our regulations at [42 C.F.R ] $  -12'106(b[2)(i) 

to

includs the days associated *nr, rp^rícl benãficiaries in the Medicare fraction of the DsH

calculation.,,re In response io u ";ln-"", 
,"garding this change, the Secretary explained that:

'' ' We do dgree that once Medicare heneJiciaries elect Medicare

Part C coverage, they are still' in some sense' entitled to benefits

under Medicàie'Po'i A' we agree with the commenter that these

days should be included in the Medicare fraction of the DSH

calculation.The¡efore,weafenotCtcloptingasrtnalourproposal
stated in the May t9' 2003 proposed rule to include the days

associatedwith'M+CbenertciariesinlheMedicaidfraction.

ró The Medicare Part C program did not begin operating until January l, 1999. See P L. 105-33, 199? HR 2015'

.codtfied as 42U S C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in

Medicare] on December 3l I998, with an eligible organization uDder . . [42
1999, under part C of Title

U.S.C. l395mml shall be considered

to be enrolled with that organization on January I XVIIL . . ifthat organization as a

contract under that part for providing services on January l, 1999 " This was also known as

Medicare+Choice The Medicare Prescription Drug, Impfovement and Modemization Act of2003 (Pub L l08-

173), enacted on December 8,2003, replaced the Medicare+Clroice

program under

'? 69 Fed. Reg-
Part C of Title XVÌII
48918, 49099 (Aug l 1, 2004)

rs 68 Fed. Reg.2'1154,2'1208
In 69 Fed. Rag. at 49099

(May 19, 2003) (emphasis added).

program vtith the new Medicare Advantage
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Instead, we are adopting a policy to ínclude the patient days þr
M+C benertciàr¡eiin tie Medicarefraction ' ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in the

numerator of the ùedicare fraction We are revising our

regulations at $ 412 106(b)(2)(i) to-include the days associated

with M+C benäficiaries in the Medicare fraction of the DSH

- calculation'20

This statement would require inclusion of Medicare Part c. inpatient days in the Medicare

fraction of the DSH calculation'

Although the change in DSH policy r egarding 42,c.F.R.,g 412.106(b)(2)(i) was included in the

August I l, 2004 Federal ntgiliti, í" ítta1e-" to. titl regulatory language was published until
';;:s";;;;:,ãòoz *¡"n t¡" ¡.Ël zóos pps-final rule was issued.2r In that þublication the

secretary noted that no regulä;"¡*g" rr"¿ in fact occ¡r¡ed, and announced that she had made

..technicalcorrections,,totheregulatolylanguageconslstentu/iththechangeadoptedintheFFY

ZôiilppS fihal rule. These ..te"chnicai corrections" are reflected at 42 C.F.R'

çç +i).iõoiujtz)(i)(B) and i¡lizliililts)'" As a result of these rulemakings' Part c davs were

",lt"trt; 
;; t; ì"âíà"â i, ,r," ùáài"aìe f.action as of ocrober r, 2004 (the "Part C DSH

policy"). Subsequentlv, ". 
p;;ñ;FFt 2011 IPPS final rule published on Augrst 15' 2010'

bMS made a minor revision i" çé Iiz'rootr').ÇlÇlt,p.]1fltu)(2xiii)G) "to clarifv" the Par c

DSH policy by replacing the word "or" with "includtng"'

TheU.s.CircuitCourtfortheDistrictofColumbiainAllinaHealthcareServicesv.Sebelius
(,,Altina l,),za vacareduot¡ ì¡" rrv zo05 Ipps final rule adopting rhe Part c DSII policy and the

subsequent regututions ir.u"ä i.r;; FFt 200g Ipps final rulô codifying the Part c DSH policy

adoptcd in FFy 2005 ipps nìre,Jr However, the secretary has not acquiesced to that decision.

Mcrre recently, in ¿ll¡nn A)itä Seìv¡ces v. Þrice ("Allini II'),26 IheD.C. Circuit confirmed that

. the Secretary's ZOo+ attemp:t ts 
"trunge 

ttte standa;d to include Parl C days in the Metlicare

zo ,ld. (emohasis added).
t' iz F.¿. R"g. 47130,4'1384 (Aug 22' 2007)'

l: i? ffå. ålË, i!#o1t,'rorr, ,o116, 504r4 (Aug, r6,20r0). see ats.oi5 Fed.n.eg.23852,24006-240.07 Gvtav 4,

2010) (preamble lo proposed *ftrnãiti"g t'"i*Ài"We are awa¡e.that lhere might be some confusion aboul our

poticy ro include M.t days in rhe söi;;"ii;;. : . tn order ro turrhcr clarig oui policy that palient days associated

with MA beneficiarics are ro u","i"å"ïi. iir" sSl lracrion because.rbev áre stiil entitled lo benefits under Medicare

parr A, we are pfoporing to ,"pru"á'ì1,ïi,"ti':åiltirr ,rr" *ord 'including' in $ al2 l06(bx2)(i)tBl and

s 4r2 r06(bY2)(iii)(B\;'); Attinq úüi'i')'" i""t' v Sebelius'e04 F Supp 2d 7s' 82 r'5'95 (20t21' aff d in part

'ànd 
rev'ct ii part,'146F'3d II02 (DC Cir'2014)'

,o 746F.3d 1lo2 (D.c. cir.2014_). 
ecision vacaringthe FFy 2005 lppS rule). See

" iiä ¡.¡'J"ì rroà n.3, I lll lalfirming portion oIthe districl court d

arso /Hina Flearth servs., t"0",,^',"ò6í1.' si,pp. ãã zs, 89 rD.D.c. )0ì?r l"The court concludes that the

Secretary's interpretalion olthe t¡utiion' in tft" öSU catculation' unnountád in 2004 and not added lo the Code ot-

Federal Regulations r,,ttit tne sumÅ"ei;;;õOt;"t not a "logical outgrowth" of the 2003 NPRM ")'

''¿6 863 t'.ld 937 (D.C. Cil 20l7)'
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fraction had been vacated i¡ Allina I '21 The D'C Circuit further fo'¡nd i¡ Allina II lhat rhe

Secretarv failed to p,oti¿" påi"'-*tice and comment before including ?art t'11t:'ll'tn"

Medicare fractions p"bli'hJi:;';iäj îâã õ;; 
"gain' 

the secretarv has not acquiesced to

this decision.

Providers' Request for EJR

'l'he issue under dispute in tbis appeal is the substantive and procedural validity of the

secretaiy.s DSH regulation,';;'åiä.iT;ü.iöãfuitzxixti) -¿ (uxzxiii)18)' rhe Providers

explain that they a,e ¿itsuri'rlåiJtt'ìnt"s"tt"'uy* utl"e;dlv erroneous inclusion of Part C

Days in both th" nu'nt'uto' ä;îüî;;tt;; of tr'e- lvt^"¿iãure fraction of the DSH adjustment'

Morcover, the Proviclers ""#ä;*ä;î"t'"t^ty't 
failurè to include any Part C Days in the

numerator of the Medicaid #;îö;;;;h;n thá.patient was dual eligible' i'e'' was'eligible for

Medicaid as welt as M"diJ;;;ï;;;^,"i"¿,rrr Medìcai¿l taction and cãused financial losses for

rhe providers. fne proviOeriLäifË"" ih^ììfr" Secretary's interpretation and regulation are

substantively und p.o".o*u[ñ;;;*" The Providárs assert that Patt c days should not be

included within the Medi""räi.ä"ü"" u""urrr" thor" beneficiaries are not entitled to benefits

under part c, and rhe s"".";;;;;g"r*ion o invalidlecause it was promulgated in violation of

the Administratlrr. pro".¿urîr'e"i.'"å tfr" ftf"¿icare ect.-ihe proviáers further contend that t.e

days of dual-eligible Part Cùtt"i'"i^'i* should be counted in the numerator of the Medicaid

fraction, the secretary,s f^il"*';;^ä;;;es.,tte¿ in underpayment to the Providers of the DSH

adjustment, including capital DSH'

TheProviclersassertthattheBoardlackstheauthoritytodecidethespecificlegalquestionunder
dispute in this case ¡""urr.å'ir1lî "¡ã[*g" 

to the- suústantive antl procedural validity of a

regulation. As a result, p".**,,"-¿z u.õ.c. E t:osoolf(1) and ¿z c.p n. g 405.1842(Ð(1),

Pursuant to 42U.S.C'$ 139soo(Ð(1) and the regrlationl,lt a2 C F'R $ 405 1842(Ð(l) (2017)'

the Board is required ,o grun,äïiÉ request if it determines that: (i) ihe Board has jurisdiction

to conduct ahearing"t trt" tpääiã" à"ìì* ãt it*"; un¿ (ii) the Board lacks the authority to

decide a specihc legal qt"tti;;;;;;;;t'to the specifrc -uit"' ut issue because the legal question

is a challenge either to th" ""*;;;i;;jity 
or u pto"ition of a statute or to the substantive or

iìä*ä'^i iai¿rtv of a regulation or CMS Ruling'

DJR is aPProPnate

Decision of the Board

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal Year 2006

21 Id. 
^t 

943.
78 Id. at 943-945.



For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 3 f , ZoO^t, ì¡e f*i.ipuå, may demo¡strate dissatisfaction with the amount of

Medicare reimbursemenr .. i¡" äö..ì'.ã i.ro" uy claiming the SSVPart c issue as a "self-

disallowed cost," pursuant to;;Hñ;; Court's reasoning set out in Bethesda 
'H'ospital

Association v Bowen t'n"tni'¿o:i!t h that case' the Supreme Cou¡t concluded that a cost

feport submitted in n u comiriãi"á *itr, trr" secretary's rules and regulations, does not bar a

provider from olairning ¿r..à,i.i".ii"r *ith the amoÙnt of reimbursement allowed by the

rcsulations.Further,nostafuteorrogulationexpresslymandatedthatachallen^g^etothevaliditY
:iï:ää;Hï" ri¡"'iiäJi"rito ít 

" 
tr¡"¿i"ui. contractor where the contractor is without the

pot.tio award reimbursement 
30

On August 21, 2008, new regulations goveming the Board were effective'3I Among the new

regulations implemented it Þ:;;;;JRå;ti"inoii"" *ut 42 C'F R' $ 40s 183s(a)(l)(ii) which

required for cosr."pur, p""åit átãitgãt or after December 31' 2008' providers who were self-

disallowing specifrc items ¡ä," ¿"-.ã ¡v following the procedures for filing a cost report under

orotest. This ."golatoty t"qJit-ãnt *ut fl'igut edin Banner Heart Hospitctl v' Burwell

i,;:;;";;'þ'\;-äiilLi,,i,,"provider frled irs cost reporr in accordance with the applicable

outlier regularions and did nãip."ã",n" additional outlier paynent it was seeking. The

provider,s request for EJR *îri."l"¿ b."uur" the Board found that it lacked jurisdiction over

í# ä; 
" ñ: Dr.oi", c."" 

""""l"ded 
that, t¡nder Bethesda, the 2008 self-disallowance

regulation could not be "ooitä;;'^;o*{È;.q 
a legal challenge to a regulation or other policv

that the Medicare Contractor could nãt address s3

TheSecretarydidnotappealthedecisionjnBanneranddecidedtoapplytheholdirrgtocertain
similar administrative appeaìs' grc"iìtã Áp¡f 2:.'20|8'the CMS Administrator implemented

öffi-ñ",s ¿Ms-rzzi-nîr,icrr involves dissatisfaction with the Medicare contractor

deternrinarions to. ,or, ."pon iãii"år-l"ai"g o¡ December 31, 2008 and which began bet'ore

January t,2016, Urrd"t th;;li;; *¡tt" tñ" Board determines that the specifio itenr under

appeal was subject to 
" 
,"g"r"îiårî. payment policy rhat bound the Mediõare contractor and lcft

it with no aurhoriry or di.;;;;'i" .,i"k" payment rn the manner soughr by the provider on

appeal, the prot".,."qui."--"nì;;i;tc Ë i' $ 405 1835(a)(1)(ii) were no longer applicable'

However, a provider could 
"ìä"i 

i" rJf-¿i.allow a specific iì"m d""."¿ non-allowable by filing

the matter under Protest'

EJR Determination Case Nos' 13-192IGC
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disallowed the item )
30 Bethescla,l08 S ct. at 1258-59'

'' i: i"¿. Reg 30l90, 30240 (Mav 23' 2008)'
r'z201 F. supp.3d 131 (D D C 2016)'
r3 I¿1. at 142.
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For any participant that files an appeal from a ¡evised NPR issued after August 21, 2008, the

Board only þas jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.34 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that the participants involved with the instant EJR request are

govemed by the decision in Bethesda. In addition, the participants' documentation shows that
the estimated amount in controversy exceeds $50,000, as reqniretl for a grorlp appeal.3s All of
the Providers in tlris case appealed from revised NPRs which adjusted Part C days as required for
Board jurisdiction pursuant to 42 C.F.R. $ 405.1889. The appeals were tìmely filed. Based on
the above, the Board finds that it has jurisdiction for the above-captioned appeal and the

underlying Providers. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount.

Board's Analysis Resarding the Appealgd-[ÉSue

The appeal in this EJR request involves the 2006 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $S 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the

time period at issue in these requests, the D.C. Circuit in Allina 1 vacated this regulation.
However, the Secretary has not formally acquiesced to rhat vacatur and, in this regard, has not
published any guidance on how the vacatur is being implemented (e.g., only cilcuit-wide velsus

nationwide).3ó Moreover, the D.C. Ci¡cuit is the only circuit to date that has vacated the

regulation and, if the Board were to grant EJR, the Providels would_ltave tìre rigltt to bring suit in
either the D.C. Circuit or the circuit within which they are located.3? Based on the above, the

Board must conclude that it is otherwise bound by the regulation for purposes of this EJR

request.

Board's Decision Regardins the EJR Req!çs !

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this
appeal are entitled to a hearing before the Board;

34 See 42 C.F.R. $ 405.1 889(bX1) (2008).
35 See 42 C.F.R. $ 405.1 837.
16 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D D.C.2016),.{f'd,87 5 F 3d701 (D.C.

Cir.20t7).
31 Scc 42lJ.5.Q. 6 I 395oo(Ð(1).



2) Based upon the participants' assertions regarding 42 C'F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F'R'

$ 405.1867); and

4) lt is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2XÐ(B) and (bX2XiiiXB) (2011) codifving the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid'

Accordingty, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XiXB)

¿ind (bX2xiiÐ(B) (2011) properþ falls within the provisions of 42 u.s.c. $ 1395oo(f)(l) and

hereby grants the P¡oviders' request for EJR for the issue and the subject year. The Provide¡s

have 60 days from the receipt ofthis decision to institute the appropriate action forjudioial
review. Since this is the only issue under dispute in this case, the Board hereby closes the case.

Board Members Participatins:
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Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robefi A. Evarts, Esq.
Susan A. Tume¡, Esq.

FOR THE BOARD:

X al"y,on r. ,'*
Clayton J. Nix, Esq.

Chair
Signed by Claytoñ J. Nix -A

Enclosures: Schedule of Providers
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DEPARTMENT OF HEALTH & HUMAN SERVICESr:&
Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 2t207
4to-746-2671

Electronic Deliverv

Corin¡a Goron
Healthca¡e Reimbursement Services, Inc.
17101 Preston Road
Suire 220
Dallas,'|X75248

llD: EJR Detennination
l7-0068GC HRS DCH 2013 DSH Medicare Fraction Medica¡e Managed Care Part C Days Group
t7-0069GC HRS DCH 2013 DSH Medicaid Fraction Medicare Managed Care Pari C Days Group

Dear Ms. Goron:

TheProviderReimbursementReviewBoard("Board")hasreviewedtheProviders'June3,2019
request for expedited judicial review (.'EJR') for the appeals referenced above. The Board's
deterrnination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medi<;are Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustrìelìt
("DSH Adjustment") Medicare fraction and added to thè Medicaid
F¡action.I

Statutory and Reeulatorv Backqround: Medicare DSH PaYment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.3

I P¡oviders' EJR requcst at L
2 See 42tJ.S.C. $ l395ww(d)(l)-(5);42 C.F.R. Part 412.
) Id.
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The PPS statute contains a number of provisions that adjust reimbusement based on hospital-

specifìc facto¡s.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("lff"¡.6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSFI, and it also dctermines the amount of the DSH payment to a qualifying

hospital.? The DPP is clefined as the sum oftwo fractions expressed as percentages'8 Those two
fractions are refer¡ed to as the "Medicare/SSl" fraction and tlle "Medicaid" fraction. Both of
these fractions consider whetler a patient'üas "entitled to benefits under part A'"

The statute, 42U.5.C. $ l395ww(d)(5)(FX"Ð(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under pañ A of this subchapter and were entitled to
. supplemental secudty income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, ând the

denominator of which is the numbe¡ of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter ' . '

The Medica¡e/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment acljustment. Io

The statute, 42 U .5.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not entitled to benefits under

a See 42LJ.5.C. $ l39sww(d)(5).
s See42u.S.c. $ l39sww(d)(s)(F)(i)(D; az c.FR $ 412.106.
6 See 42|J.5.C. g$ 1395ww(dX5)(FXiXI) and (dXs)(F)(v); a2 C.F.R $ al2.l06(c)(l).
1 See 42tJ.S.C. $$ l395ww(d)(5XF)(iv) and (vii)-(xiii); 42 C.F.R $ 412 106(d)'
I See 42ll.S.C. $ l395ww(d)(5)(F)(vi).
e (Emphasis adcled.)
ro 42 C.F.R. ô 4l2.l o6(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.ll

The Medica¡e contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total nu;ber of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute impleinenting payments to health maintenance organizations
("HMOs") and competitive me<lical plans ("CMPs") is found at42U.S.C. $ 1395mm. The

staf'rte 
^t 

42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under pztl.t A of this subchapter aud effolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficia¡ies enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part ,A.," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualilìed HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associatecl

with Medicare patients in HMOs, and therefore, were unable to

fold this numbe¡ into the calculation [of the DSH adjustment].
Flowever, as of Decembe¡ l, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ra

rr (Emphasìs added.)
t2 42 C.F.R. $ 412. 106(b)(4).
rl of Health and FI¡.rman Services.
r4 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At rhat time Medicare Part A paid for HMO services and patients continued to be eligible for

Paft A.r5

With the creation of Medicare Part C in 199'1 ,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no lônger entitled to have payment made for their

care under Èart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. t7

No further guidance reþarding the ffeatment of Part C days in the DSH calculation was provided

until the 20õ4 npatieni Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administercd undcr Part A
. . . once a beneficiary elects Medicdre Part C, those patient days

dttributttble to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentûge' These patient

clays should be included in the count of total patient days in the

Meclicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also elígiblefor Medicaid would be

included in thL numerator of the Medicaid fraction ' ' '18

The Secretary prrporteclly changed her position in the Fede¡al fiscal year ("FFY') 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 C'F.R'] $ a 12' 106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculatio¡."1e hr response to a comment regarding this change, the Secretary explained that:

. . . Ile rJo (lgree Íhat once Medicare benefciaries elect Medicare

Part C coverage, they are still, in some sense, entiÍled to benertts

uncler Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH

t5 ld.
Ió The Medicare part C program did not begin operating until January l,1999. See P L. 105-33, 1997 IIR 2015

cottrfiect as 42u.5.C. $ 139¿w-21 Note (c) "Enrollment Transition Rùle.- Àn individual who is enrolled [in
Meãicarel on Decembär 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enráled with that organization on January l, 1999, under pafi C of Title XVIII if that organization as a

contract under that part foi providing services on January 1, 1999 ." This was also known as

Medicare+Choice. î¡" Meãi"ur" Ptãrcription Drug, lmprovement and Modernization Act of2003 (Pub L- 108-

l?3), enacted olr December 8, 2003, replacçd the MedicarelChojce p¡ogram with the new Medicare Advantage

program under Part C ofTitle XVIII
r7 69 Fed. Reg. 48918,49099 (Aug. I1,2004).
ìs 68 Fed. Reg.27154,2'1208 (May 19,2003) (emphasis added)'

'e 69 Fcd, Reg. at 49099.
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calculation. Therefore, we are not adopting as final our proposal
sîated in the May 19, 2003 proposed rule to include the days

associated with M+C benefrciaries in the Medicaid fraction.
Insîead, we are adopting a policy 1o include the patient days for
M+C benefrcíaries in the Medícare fraction. . . . if the beneficiary
is also an SSI recipient, the patiènt days will be included in the

numerator of the Medicare fraction. We are revising our
regrrlations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change rn DSH policy regarding 42 C.F.R. $ 412.106(b)(2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Attgtst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS fìnal rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As aresultof these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2)(Ð(B) and (bX2Xiii)(B) "to clarify" the Part C

DSFI policy by replacing the word "or" with "including."23

The LI.S. Circuit Courl fo¡ the District of Columbia inlllinu Heulthcure Services v. Sebelius
(Altina I),2a vacated both the FFY 2005 IPPS final rule a<lopting the Part C DSH policy and tlte

subscqucnt rcgulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy
adopted in FFY 2005 IPPS n-rle.25 However, the Secretary has not acquiesced to that decision.

20 1d (emphasjs added).
2' 72 Fed. Reg. 47130,47384 (A\9. 22,2007).
22 72 Fed. Reg. at 47 411 .

2375Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeeelsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking staling: "We are awa¡e that there might be some confusion about our

policy to ineh¡de MA days in the SSI fraction. , . . In order to further clarjfo our policy lhat patient days associated

with MA beneficia es are to be included in lhe SSI fraction because they are still entitled to benefits under Medicarc

Part A, we are proposìng to rcplace the word 'or' with the word 'inch.rding' in $ 412.106(b)(2)(i)(B) and

$ 412.I O6(bX2Xiii)(B)."); Allina Healthcare Servs v Sebelius,904 F. Supp. 2d'15,82 n.5 
' 
95 (2012)' aff'd in part

ancl rev'd in part,746 F.3d 1102 (D.C. Cn.2014).
24 746 F. 3d. ll02 (D.C. Cir.2014).
2s j46F.3dar I106 n.3, IIII (afhrming portion ofthe district court decision vacating the FFY 2005 IPPS rule). See

alsa.Allina ÍIealth Servs. v. Sehelius,904 F. Srrpp. 2d 75, 89 (D,Ð,Ç, 2012) ("Thc Court concludes that the



More recently, in Allina Health Services v' Price ("Allina Ir'),26 t}.eD C' circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days ìn the Medicare

fraction had been vacated in Allina L27 The D.C. Circuit further found in Allina II that lhe

secretary failed to provide proper notice and comment before including Part c days in the

Medicarê fiactions published for FY 2012.28 Once again,.the Secretary has not acquie^sced to

thìs decision. The Supreme Court issued a d ecision in Azar v. Allina Heatth Services2e inwltich
the Court considered whether the government had violated the 60-day notice requirement of42
U.S.C. $ 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming tho

corrr ofappeals fincìing, the Court concluded that $ 1395hh(a)(2) the government's action

changed a substantive legal standard and, thus required notice and comment'

Decision of the Boar4

Pursuanr to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct ahearing on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question lelevant to the specific matter at issue because the legal qllestion

is a challenge either to the constitutionality ofa provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling
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HRS/DCH 2013 Medicare Part C Ðays Groups

Page 6

Secretary,s interpretation ofthe ftactions in the DSH calculation, announced in 2004 and not added to tbe Code of

Federal ñ.egu)ations until the summer of 2007, was not a "logical outgroqh" of the 2003 NPRM.').

'z6 863 F.3d 937 (D.C. Cir.2017).
21 Id. at 943.
)B Id. at 943-945.
2e No. l7-1484, 2Ol9 WL2331304 (June 3, 2019)
30 Provide¡s' EJR request at 1.

Providers' Request for EJR

The providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina,

the 2004 regulatiòn requinng Part C days be included in the Part A/SSI fraction and removed

from the Mãdicaid fraction remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ru1e."30 Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Provrders assert that, pursùant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The providers maintain that the Board is bound by the regulation, there are not fachral issues in

dispute and the Board does not have the legal aulhority to decide the issue. Further, the
providers believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2013 (a11 FYE 9/30/2013 providers).

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to Decemb er 31,2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issuc by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen (" B ethesda").3 | In that case, the Supreme Court concluded that a cost

repof submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. FÙfher, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Cont¡actor where the contractor is without the

power to award reimburs ement.32

On August 21,2008, new regulations goveming the Board were effective.33 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405 1835(a)(1)(ii) which

required, for cost teport periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protedt. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
("Banner").3a \n Banner, the provider filed its cost report in accordance with the applicable
outlier regulatiols and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lackecl jurisdiction over
the issue. The District Court concluded that, ynder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Conttâctor ooultl not address.3s

The Secretary did not appeal the decision in Banner and decided to apply the holdtng to certain

similar administrative appeals. Effective Ãpril23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
deterninations for cost report periods ending on Decembe¡ 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specihc item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it v/ith no authority or djscretion to make payment in the manner sought by the provider on

3ì 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payrnent policy for the item and then appeals the item to the Board. The

Medicare Contracto¡'s NPR would not inclrrde any disallowance for the item. The provider effectively self-

disallowed the item.).
r2 ]erhesda,l08 S. Ct. at 1258-59.
)3 73 Fed. Reg.30190,30240 (May 23,2008).
14 201 F. Supp. 3d l3l (D.D.C.2016).
35 Id. 

^t 
14? .
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appeal, the prorest (equirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

Hó*"u"r, a-provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation^shows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal.3ó The

appeals were ti¡rely filed. Based on the above, the Board finds that it has jurisdiction for the

abõve-captioned appeals and the rmderlying, remaining providers. The estimated amount in

controveisy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Board's Analysß Regarding the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period (all anFYE 913012013).

Thus, the appealed cost reporting period falls squarely within the time frame applicable to the

Secretary's Þart C DSH policy being chalÌenged which was adopted in the FFY 2005 IPPS final

rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bx2)(iiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 201 1 IPPS final rule). The

Board recognizes that, for the time period at issue in these requests, the D.C. Circlrit in Allina I
vacated thii regulation. Flowever, the Secretary has not formally acquiesced to thaT vacatur and,

in this regard, has not published any guidance onhow the vacatur is being implemented (e.g.,

only circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, jf the Board we¡e to grant EJR, the Providers would have the

right to bring suit in either the D.C. Circuit or the circuit within whicb they are located.38 Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of tlr is EJR requesr.

Board's Decision Resarding the EJR Reqìres'!

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $S 412.106(bX2XiXB) and

(bX2XiiiXB), there are no findings of fact for resolution by the Board;

16 ,See 42 C.F.R. S 405.1817.
31 See genera y òrant Med. Ct,.. v. Burwell,204 F. Supp. 3d68,'1'1-82 (D.D.C.2016), aff'd,875 F.3d 701 (D C

Cir.2017).
tB See 42 tJ.5.C. { I 395oo( lX l).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
g$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicffe Pârt C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (201 I ) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and
hereby grants the remaining Providers' request.for EJR fo¡ the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumerr Esq.

FORTHE BOARD

6/20/2019

X Clayton l. ruix

Clayton .1. Nix, Esq.

chair
siqned by: clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Cecile, IIuggins, Palnetto GEIA
Wilson Leong. FìSS



JUN 20 2019

DEPARTMENT OF HEALTH & HUMAN SERVICES,r:k
Prov¡der Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 2I2O7
410-7A6-2677

f

!r'

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Dr., Ste 505
Beverly Hills, C A 90212-1925

l7 -0462GC UnityPoint 2013 Medicare HMO Part C Days - Medicaid Fraction Group

17 -0463GC UnityPoint 2013 Medicare HMO Part C Days - Medicare Fraction Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' lllay 8,2019
request for expedited judicial review (EJR) (received l.,4ay 9,2019), for the above-referenced

appeals.r The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantâge Days ("Part C Days") should bc

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the Distriot of Colurnbia h Allinu Health Services v.

Sibelius, 7 46 F.3d I 102 (D.C. Cir. 2014).2

Statutorv and Regulátorv Backqround: Medicare DSII Pavment

Pafi A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

ì The Board sent a Request for Information in Case Nos. 17 -0462GC ar'd l7-0463GC on June 4, 2019, which stayed

the 3o-day period for the Board to r€spond to the EJR requests in these groups. The Board requested that the

Providers' representative conflrm ,,vhether tlìe group appeals for case Nos. l7-04ó2GC and l7-0463GC are

challenging only the FFY 2005 Part C Days SSI Policy and, as a result, are only seeking relief with respect to those

Part C Days occwrtngprior to october1,2013. In its response that the Board received on June 7, 2019, the

Providers' representative confimled that the two groups are only challenging FFY 2005 Part C Days SSI Policy and

are only seeking reliefwith respect to those Part C Days occvringprior to October 1,2013. There is no dispute

wìth respect to the Part C f)ays occurflng on or afte¡ October l, 2013.
2 Pror,iders' EJR request at I
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prospective payment system ("ffS'1.: Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its dispropofionate patient percentage
("nff'1.t As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSFI payment to a qualifying
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
fractions a¡e referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.A. g 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days,

for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter . . .

The Medicare/SSl f¡action is computed annually by the Centers for Medicare & Medicaid
Services ("CMS"),, and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. I I

The statute,42 U.S.C. $ 1395ww(d)(5)(FX"Ð(ID. defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

1 See 42V.5.C. $ l395ww(d)(l)-(5);42 C.F.R.Part 412.
4 Id.
5 See 421J.5.C. g l395ww(dX5).
6 See 421J.5.c. $ l395ww(dX5XF)(iXI); a2 C.F.R. ç 412 10ó
1 See 42IJ.s.C. $$ 1395ww(d)(s)(F)(i)(l) and (dX5XFXv); a2 C.F.R. $ 412.106(c)(l).
I See 42 U.S.C. $$ 1395w\¡/(dx5XF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
e See 42rJ.S.C. g 1395ww(d)(5)(F)(vi).
ru (Emphasis added.)
r, 42 C.F.F.. ç 412.106(bX2)-(3).

t0
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consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of thß subchapter, and the denominator of which is the total
numbe¡ of the hospital's patient days for such period.12

The Medicare cont¡actor determines the numbe¡ ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
starute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMQs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryla stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"pâtients who were entitled to benefits under Part .4," we believe
it is appropriate to include the days associated with Medicare
patients '¡/ho receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this numbe¡ into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage fof the DSH
adjustment].rs

L (Emphasis added.)
,r 42 C.F.R. $ 412.106(bX4).
ìo ol Heaith and Human Services.

't 55 Fed Reg. 15990, 39994 (Sen1, 4, 1990),
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

With the creation of Medicare Part C in 1997,t7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have pa1'rnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH palnnents for the fiscal
year 2001-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules we¡e published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administe¡ed under Part A
. . . . once a benefciary elects Medicare Part C, those patient days
attributable to the beneJìciary should not be included in the
Medicare fraction ofthe DSH patient percentage. These patient
days should be includ.ed. in the count of total patient days in the
Medicaid fraction (the denominalor), and the patient's,days for
the M+C beneficiary who ß also eligiblefor Medicaid would be
included in the numerator of the Medicaid fraction . . . .te

The Secretary purportedly changed her position in the Federal f¡scal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
inclu<le the days associated with lPart C] heneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarcling this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in sorne sense, entitled to benertß
under Medicare Part A, We,agree with the commenter that these
days should be included in the Medicare fraction of the DSH

t6 lcl.
l7 The Medicare Parl C program did not begin operating until January l,1999. See P.L. 105-33, 1997 HR 2015,
codified as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a
contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvemenf and Modernization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medica¡e+Choìce program with the new Medìcare Advantage
program under Part C of Title XVIIL
'8 69 Fed. Reg.48918,49099 (Aug. I1,2004).
re 68 Fcd. flcg.27154,27208 (May 19,2003) (cmphasis addcd).
20 69 Fed. Reg. at 49099.
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calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 200j proposed rule to include the days
associated with M*C benertciaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C benefrciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
Augttst 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatory change had in fact occurred, a¡d an¡ounced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of Octobe¡ 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 201 I IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "includìng."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcarc Serviccs v. Scbclius
(,4llina [1,2t vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.

21 1d (emphasis added).
22 72 F ed,. Reg. 47130, 47384 (Aug. 22, 2007).
2r'12 F ed.. Reg. at 4'1 4 1 1.
24 '7 5 Fed,. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about oru
policy to include MA days in the SSI f¡action. . . . In order to ñ¡rther clarify our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word 'including' in $ a 12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); AllÌna Hea lthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 n.5,95 (2012), q.ff'd in part
and rev'd in part,146 F . 3d ll02 (D.C. Cir. 201a).
2s i46 F.3d l l02 (D.c. cir.2ot4).
'16'146F.3d,at 1106n.3, I I ll (affirming portion ofthe district court decision vacating the FFY 2005 IPPS rulc). See

also Allina Heolth Servs. v. SebelÌus,904 F. Supp.2d ?5, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interpretation ofthe ftâctiôns in the DSH càlculâtion, ännÕuñced in 2004 and nÕt added ÌÒ the Codë of
Federal Regulations until the summer 4f2007, was not a "logical outgrowth" oflhe 2003 NPRM,').
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More recently, in Allina Health Set"vices v. Price ("Allina IÌ'),21 The D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L28 The D.C. Circuit further found in Atlina II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a d ecision in Azar v. Atlina Health Services3o in which
the Court considered whether the govemment had violated the 60-day notice requirement of42
U.S.C. $ 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court ofappeals finding, the Court concluded that $1395hh(a)(2) the govemment's action
changed a substantive legal standard and, thus required notice and comment.

Provitlers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision tn Allina I. As a result, The 2004 regiation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. S$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
deci<lc a speoifi<; legal question relevar)t to the speci{ic lnattel at issue lrecause the legal question
is a challenge either to the constitutionality ofa provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed appeals involving the 2013 cost reporting period.
Based on the Providers' representative's response to the Board's Request for Information, the
period at issue for these appeals is only throlugh 9/3012013 . For those participants with a fiscal
year ending 12/31/2013, there is no dßpute with respect to the periodfrom 10/1/2013 through
I2/3 l/2013, whether in this EJR determination or in the group appeals generally.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of

27 863 F.3d.931 (D.C. Cir.2017).
28 Id. at 943.
2e Id. at943-945.
r0 No. l7-1484, 2019 WL2331304 (June 3,2019).
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Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3t In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary's rules and regulations, does not bai a
provider from claiming dissatisfaction with the amount of leimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted hrst to the Medicare Conúactor where the conhactor is without the
power to award reimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burutell
("Banner").34 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Eanner and decided to apply the holding to certain
similar a<lministrative appeals. Effective April 23,2018, the CMS Administ¡ator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Conüactor
determinations for cost report periods ending on or after December 3 1, 2008 and which began
before January 1,2016, Under fhis ruling, where thc Board determines that the specific item
runcler appeal was subject to a regulation or payment policy that boun<i the Meclicare Contracfor
ancl left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specifrc item deemed non-allowable by filing
the matter under protest.

rr 108 S. Ct. 1255 (1988). S¿e ¿/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that compties with the Medicare paynent policy for the item and then appeals the it€m to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
32 Bethesda qt I258-59.
33 73 Fed,. Reg. 30190, 30240 (May 23,2008).
3a 201 .F. Supp. Sd l3l (D.D.U.201ó)
Js Banner at 142.
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A. Jurßdictional Determinatíon in Case Nos. 17-0462GC and 17-0463GC: Participant 3 -
St. Luke's Methodist Hospital, Provider No. 16-0045, FyE I2/31/2013

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any

review of an EJR request pursuant to 42 C.F.R. $ 405.1842 and the Board has the
authority request "[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,"36 including documentation relating to jurisdiction.
Similarly, the regulations goveming group appeals specify that jurisdiction "may be

raised at any time."31

St. Luke's Methodist Hospital filed an indiviclual appeal, which incluclecl the Medicare
Fraction and Medicaid Fraction Part C Days issues, on May 31,2016, to which the Board
assigned Case No. 16-1747. However, this individual appeal was withdrawn on
December 28,2016. The Provider's request to transfer into Case Nos. 17 -0462GC and
I7 -0463GC was dated January 5,2017, eight days after CaseNo. 16-1747 had already
been closed. Since the Provider did not file its request to transfer to the current cases

beþre its individual case was closed, the Board dismisses St. Luke's Methodist Hospital
from Case Nos. 17 -0462GC and 17 -0463GC.. As St. Luke's Methodist Hospital is not a
participant in Case Nos. 17-0462GC andIT-0463GC, Board denies the Provider's
request for EJR for Case Nos. l7 -0462GC and l'7 -0463GC.

B. Jll r i s d. ict ion.a I D eter m i n at io n fo r Rema inin g P artic ip ants

With the exception of the provider discussed above, the Board has determined that the
remaining participants' appeals involved with the instant EJR Request are govemed by
CMS Ruling CMS-I727-R. In addition, the remaining participants' documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group
appeal38 and that the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the ach-¡al final amount in each

case. Accordingly, the Board fìnds that it has jurisdiction for the referenced appeals and

the underlfng remaining participants.

36 42 C.F .R. g a05.18a2(ex2xii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).
31 42 C.F.R.405.1837(eX2) states: "The Board may nake jurßdictional Jindings under $ 405.1840 at øny time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may

request jurisdictional findings by notirying the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings."
18 ,\cc 4?. C, F .R . 0 405.1837.
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Board's Analvsis the Annealerl Tssue

The appeals in this EJR request involve the 2013 cost reporting period and only through
9/30/20 t 3 .3e Thus, the appealed cost reporting periods fall squarely v/ithin the time frame
applicable to the Secretary's Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as

part of the FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS

final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
Cirotit in Allina 1 vacated this regulation. However, the Secretary has not formally acquiesced
to That vacatul and, in this regard, has not published any guidance on how the vacatur isbeing
implemented (e,g., only circuit-wide versus nationwide).ao Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, ifthe Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located.ar Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.a2

Board's Decision Reqardine. the EJR Request

The Board finds that:

1) It has no jurisdiction over Participant 3 - St. Luke's Methodist Hospital (Provider No. l6-
0045, FYE 12/3112013) in CaseNos. l7-0462GC andlT-0463GC and dismissed that
Provider from Case Nos. l7 -0462GC ¿rtd 17 -0463GC and from consideration in this EJR
determination as it ¡elates to Case Nos. 17 -0462GC and 17 -0463GC;

2) It has jurisdiction over the matter for the subject yearsa3 and that the remaining Providers
are entitled to a hearing before the Board;

3) Based upon the remaining participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), tlrere are no findings of fact for resolution by
the Board;

re All ofthe Provide¡s in Case Nos. 17 -0462GC and 17 -0463GC have a fiscal year ending l2l3l/2013 and, on the

Schedule ofProviders, the Board has included a note confrrming that these Providers only appealed that portion of
their fiscal year prior to October 1,2013 (i.e.,1/l/2013 though 9/30/2013).
a0 See generally Grønt Med. Ctr. v. Burwell,204 F. Supp. 3d68,'7'7-82 (D.D.C.2016), alf'd,875 F 3d 701 (D.C.

cn.20t7).
at See 42lJ.S.C. $ l395oo(f)ll).
a2 Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in these appeals. In its filing, WPS

argues that the Board should deny the EJR request because the Board has the authority to decide the issue under
appeal since it is notbound by the Secretary's regulation that the federal district court vacated in Allina L The
Bôátd's explánâtiÕñ of its authority regardirrg this issuy adúcsses the a|gulìrerìts sEt out irì WPS' ultalleugc.
ai Sçe supra nole 36.
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4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

5) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' requêsts for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since tiere are no other issues under dispute in these cases, the cases are hereby

closed.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

X Clayton J. Nix

Clayton J. Nix, Esq,

Chair

Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Bryon Lamprecht, WPS
Wilson Leong, FSS

6/20/20
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DEPARTMENT OF HEALTH & HUMAN SERVICESr""e Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, l"1D 27207
470-7A6-2677

Electronic I)eliverv

James Ravindran

Quality Reimbursement S ervices
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: EJR Delermination
12-0038GC QRS St. Luke's Health 2009 DSH SSI Medicare Part C Days CIRP Group
l5-0523GC QRS Wellmont HS 2011 DSH SSI Fract. Medicare Managed Care Part C Days CIRP Grp

I5-O524GC QRS Wellmont HS 2011 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

Dea¡ Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 28,

2019 request for expedited judicial review ('EJR') for tlle appeals referenced above.r The

Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") shoul<I be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutorv and Regulatory Backeround: Medicare DSH Pavment /

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS).3 Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subj ect to certain pa)'rnent adjustments.a

ì The May 28, 2019 EJR request included four additional group appeals, l4-4385GC,14-4386GC, l7-l554GC and

l7-1738GC. The Board will issue ils decision ¡elated to tbose appeals under separate cover'
2 Providers' EJR request at l.
i See 42U.5.C. $ l395ww(dXÐ-(5);42 C.F.R. Part 4l2.
a hl.
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The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS palT nents to hospitals that serve a significantly
disproportionate number of low-income patients.o

A hospìtal may qualify for a DSH adjustment based on its disproportionate patient percentage

(..orr,1 z As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A "

The statute, 42 U.S.C. $ 1395ww(d)(5)(FX"Ð0, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapte¡ and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . . 
r0

The Medicare/ssl fraction is computed annually by the centers for Medica¡e & Medicaid

Services (.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH paynrent adjusttnent. l I

The statute, 42U.5.C. $ 1395ww(c1)(5)(F)(vi)0D, defines the Medicaid fraction as:

the f¡action (expressed âs a percentage), the numerator of which is
thé number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42tJ.S.C. $ l395ww(d)(5).
6 See 42u.s.c. $ l39sww(d)(s)(Fxixl); a2 C.F R S 412.106'
1 See 42rJ.S.C. $$ t 39sww(d)(5XFXiXI) and (dX5XF)(v); 42 C F R. $ a12 106(c)(1)'
E See 42rJ.s.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)'
e See 42IJ.S.C. $ l395ww(dX5XFXvi).
ro (Emphasis added.)
ì r 42 C.F.R. $ 412.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period.12

The Medicare conffactor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantagg Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
sraãtte at 42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(d)(5)(Fxvi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
L, 1987 , we were not able to isolate the days of care associated
with Medicarc paticnts in HMOs, and therefore, were unable to
folcl this number into thc calculation [of thc DSH adjustmcnt].
However, as of l)ecember 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) fìle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedicare percentage [of the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.16

L (Emphasis added.)

'r 42 C.F.R. $ 412.106(bx4).
ra of Health and Human Services.
15 55 Fed. Reg. 35990, 39994 (Sept. 4,1990).
t6 I¿.
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With the creation of Medicare Part C in 1997,17 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa¡,rnents for the fiscal
year 2001 -2004. tB

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 lnpatient Prospective Payrnent System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elect,s Medicare Part C, those patient days

attributable to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), lnd the patient's days for
the M+C bìeneficiary who ß also eligiblefor Medicaid would be

included in the numerator of the Medicaid fraction . . . te

The Secretary purportedly changed her position in the Federal fìscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C F.R.] $ a 12.106(b)(2)(i) to

include the days assooiated with [Part c] beneficiafles in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense¡

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as rtnal our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C

r? The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

coclifiect as 42u.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule .- An individual who is enrolled [in
Meáicarel on Decembè¡ 3l 1998, with an eligible organization under. . . 142 U.S.C. 1395mml shêll be considered

to be enrolled with that organization on January 1, 1999, under part C of Title XVIIL . if that organization as a

contract under that part lor providing services on Jai'ruary l, 1999 . ." This was also known as

Medicare+Choice. The Medica¡e Prescription Drug, Improvement and Modemization Act of2003 (Pub L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTide XVIII.
rE 69 Fed. Reg.48918,49099 (Aug. 11,2004).
le 68 Fed. P<eg.21154,27208 (May 19,2003) (emphasis added).
20 ú9 Fcd. P\cg. at 490q9.
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beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
f¡action of the DSH calculation.

Although the change in DSH policy regarding4Z C.F.R. $ 412.106þ)(2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Attgùst 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical conections" are reflected at 42 C.F'R.

$$ 412.106(b)(2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Atlina I),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.26 However, the Secretary has lot acquiesced to that decision.
More recently, in Atlina Health Sertices v. Price ("Allina Il'),21 the D.C. Circuit confirmed that
the Secretary's 2004 attcmpl Io change the standard to include Part C days in the Medicare
fraction harl been vacated in Allina L28 The D.C. Circuit further lomd in Allina II fhat the

2ì .1d. (emphasis added).

" ?2 Èed. Reg. 47 ßo:47384 (Aue.22,2oo7).
23 72 F ed. Reg. at 47 4l L

24 75 Fed, Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also'15 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking statjng: "rwe are aware that there might be some confusion about our

policy to include MA days in the SSI fraction. . . . In order to fuither clarify our policy that patient days associated

\¡/ith MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, ,¡r'e are proposing to replace the word 'or' with the word 'including' in $ a 12.106(bX2XiXB) and

$ 412. 106(bx2xiii)(B)."); Atlina Heahhcare Servs v. Sebelius,904 F Supp 2d 75, 82 n.5, 95 (2012)' alÍ'd in pørt
an.l rev'd ¡n pqrt,'146F.3d ll02 (D.C. Cit.2014).
15 746F.3d I t02 (D.C. Cir. 2014).
16i46F.3d,at 1106n.3, llll (affirming portion ofthe district court decision vacating the FFY 2005 IPPS rule). See

also Allína Heølth Servs. v. Sebelius,9o4 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secrefary's interpretation of the fraÇtions in the DSH calculation, announced in 2004 and not added 10 the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.").
21 863 F.3d 937 (D.C. Cir.2017).
18 I¿1. '¿L 943.
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Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 20I2.2e Once again, the Secretary has not acquiesced to

this decision. The Supreme Court issued a d ecision in Azar v. Atlina Health Semices3q in whtch
the Court considered whether the govemment had violated the 60-day notice requirement of42
U.S.C. g 1395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the

court of appeals finding, the Court concluded that $1395hh(a)(2) the govemment's action

changed a substantive legal standard and, thus required notice and comment.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[IJ , the 2004 regulation requiring Part C days be included in the Part A"TSSI fraction and removed

from the Mecìicaid fraction remains in effect as set forth in 42 C.F.R' $$ 412. 106(bX2)(i)(B) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rule."3t Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulatións.

Decision of the Board

Pursuantto 42U.5.C. $ 1395oo(f)(1) andtheregulations at42 C.F.R.$ 405'1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the speclfic matter at issue; and (ii) the Board lacks the authority to clecide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2009 and2lIl.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

2e ld. ar 943-945.
30 No. 17-1484,2019 WL 2331304 (June3,2019).
lr P¡ovidc¡s' EJR Requsot ût l.
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Association v. Bowen ("Bethesda").32 ln that case, the Supreme Court concluded tlat a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimburser¡ient.33

On August 21,2008, new regulations goveming the Board were effective.3a Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

piotest. This regulatory requirement was litìgated in Banner Heart Hospital v Burwell
("Banner").3s It Banner, the provider filed its cost repoft in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District Court concluded Íhat, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Apri123,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payrnent in the marmer sought by the provider on

appeal, the prorest requirements of42 c.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

Howcvcr, a provider could elect to self-disallow a specific item deemed non-allowable by filing
thc mattcr urìder protest.

The Board has determined that the participants involved with the instant EJR request are

governed by CMS Ruling CMS-1727-R. In addition, the participants' documentation shows that

the estimated amount in controversy exceeds $50,000, as required for a group appeeil. The

appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the

above-captioned appeals and the underlying Providers. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

i, 108 S. Ct. 125 5 (1988). .9¿e ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment poticy lor the item and then appeals the item to the Board. The

Medicare Confractoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
33 Bethescla,l08 S. Ct. at 1258-59.
r4 ?3 Fed. Reg. 30190,30240 (May 23,2008).
r5 201 F. Supp.3d 131 (D.D.C.2016).
\^ ILI àt 112.
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Board's Analvsis Regarding the Appealed Issue

The appeals in these EJR request involve the 2009 and 2011 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS fìnal rule). The Board
recognizes that, for the time period at issue in tìese requests, the D.C. Circuit in Allina I vacared
this regulation. However, the Secretary has not formally acquiesced to thaÍ vacatur and, in rhis
regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circ;uit or the circuit within which they are 1ocated.38 Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes ofthis
EJR request. 3e

Board's Decision Reeardin&the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subj ect years and that the participants in these

appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(b)(2)(i)(B) and
(bX2XiiÐ(B), there are no frndings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$S 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

31 See generally Grant Med. Ctr. v. Burwel[204 F. Supp. 3d 68,'17 -82 (D.D.C. 2016), aff'd,875 F.3d 701 (D.C
Cir. 2017).
38 See 42rJ.S.C. $ 1395oo(f)(l).
re One of the Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in
12-0038GC. In its filing, WPS argues that the Board should deny the EJR request because the Board has the
authority to decide the issue under appeal since it is not bound by the Secretary's regulation that th€ federal district
court vacated in,4//løø. The Board's explanation of its authority regarding this issue addresses the arguments set out

in WPS' chollenge.
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Accordingly, the Board finds that the question of the validi$ of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(i) and
hereby grants the P¡oviders' request for EJR fo¡ the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases.

Board Members Participating:

Clalon J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

6/20/2019

X clayton..t. trtix

Clayton J. Nix, Esq.

Cha ir
s¡gned by: c¡ayton J. Nix -A

Enclosures: Schedules of Providers

cc: Cecille Huggins, Palmetto GBA (J-J)
Byron Lamprecht, WPS (J-5)
Wilson Leong, FSS
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James Ravindran
Quality Reimburscmcnt Scrvjccs
150 N. Santa Anita Ave., Ste. 5704
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NE: EJR Deternination
144385GC QRS Scottsdale HC 2009 DSH SSI Fract. Medicare Mngd Care Part C Days CIRP

l4-4386GC QRS Scottsdale HC 2009 DSH Medicaid Fract. Medicare Mngd Care Part C Days CIRP

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 28,

2019 request for expedited judicial review ("EJR') for the appeals ¡eferenced above.r The

Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appcals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutory and Regulatorv Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

àmounts per discharge, subject to certain payment adjustments.a

t The May 28, 2019 EJR request included five additional group appeals, I 2-0038qC, l5-0523GC, 15-0524GC'

I7 -l554GC and 17 -1738GC. The Board will issue its decision related to those appeals under separate cover.
2 Providers' EJR request at l.
3 See 42rJ.s.C. $ t 39sww(d)(l)-(5);42 C.F R Part4t2.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These'cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients ó

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off'1.r As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualificatíon as a DSH, and it also dete¡mines the amount of the DSH payment to a qualifying

hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such d^ys) were entitled to

benefits under paìt A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' . . .

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid
Services (.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.r I

The statute, 42U.5.C.$ 1395ww(d)(5)(F)(vi)Qì), tlefirres the Medicaid fractiou as:

the fraction (expressed as a percenlage), the numerator of which is
the numbe¡ of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled îo benefits under

5 See 42lJ.S.C. $ 1395ww(d)(5).
6 See 42ÍJ.5,C. $ I39sww(d)(s)(F)(i)(I); a2 C.F R. $ 412 106
7 See 42rJ.S.c. $$ l395ww(d)(5)(F)(i)(I) and (d)(s)(F)(v); a2 c.F.lì $ al2 l06(c)(l)'
I See 42rJ.S.C. $$ l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C F R ç 412 106(d)'
e See 42tJ.S.C. g l395ww(d)(5)(F)(vi).
ro (Emphasis added.)
ì ¡ 42 C.F.R. $ 412. r 06(bx2)-(3).
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part A of thß subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor determines the number of the hospital's patient days of service for

which patienrs were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period'13

Medicare Advantago P¡ogram

The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U S.C. $ 1395mm. The

stàfiTe at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficia¡ies eruolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(d)(5)1F)(vi) of the Act 142
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that t¡e
dispropórtionate share a justment computation should include
"patients who were entitled to benefits under Part .A," we believe
it is appropriate to include the days associated with Medicare
patients who teceive care at a qualified HMO. Prior to December

I, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, we¡e unable to
fold this number into the calculatlon Lof the DSH adjustmentJ.

However, as of December L, 1981' a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage fof the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.l6

ì2 (Emphasis added.)
tt 42 C.F.R. $ 4l2.lo6(bx4).
ra of Health and Human Services.
15 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 Id.
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'With the creation of Medicare Part C in l99l ,t1 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made fo¡ their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to câlculate DSII payments for the {iscal

year 2001-2004. t8

No ftìrther guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a benefìciary has elected to join an M+C plan, that
beneficiary's benefits are no longer administe¡ed under Part A
. . . . once a beneficiary elects Medicare Purt C, lhttse pulienl ¿uys

attributable to Íhe beneJiciary should not be included in the

Medicare fraction ofthe DSH patíent percentage. These patient
days should be included in the count of total patient days in the

Medicaid fraction (the denominçtor), and the patíent's days for
the M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . . .te

The Secretary purporledly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "¡evising our regulations at [42 C.F R.] $ 412.106(b)(2)(i) to
include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explâined that:

. . . We do qgree that once Medicare beneficiaries elect Medicare
Parî C coverage, they are still, in some sense, entitled to benertß
under Medicare Part A, W e agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule 1o include lhe days

assocíated with M+C benertciaries in the Medicaid fraction.

r? The Medicare Part C program did not begin operating until January I 
" 

1999. See P L 105-33, 1997 HF.2015'
codiJ'ied as 42tJ.S.C. g 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel onDecembe¡31 1998, with an eligible organization under. . .142 U.S.C. l395mml shall be considered

to be erùolled with that organization on January l, 1999, under part C ofTitle XVIIL . ifthat organization as a

contract under that part for providing services on January |, 1999 . . " This was also known as

M€dicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Medicare Advantage
program under Part C ofTide XVIII.
rs 69 Fed. Reg.48918,49099 (Aug. 11,2004).

'e 68 Fed. F.eg. 27154,27208 (May 19, 2003) (ernphasis added).

'zo 69 Fcd, &eg, ar 49099.
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Instead, we are adopting a policy to include the patient days lor
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days wilì be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(b)(2)(i) was included in the

August 1 1, 2004 Federal Register, no change to the regulatory language was published until
Ãlrgttst 22,2007 whenthe FFY 2008 IPPS fìnal rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occur¡ed, and amounced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical correctìons" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (The "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010'

CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" '"vith "including."2a

The U.S. Circuit Court fo¡ the District of Columbia in Allina Healthcare Sewices v. Sebelius
(,,Allina f'),2s vacared both the FFY 2005 IPPS final rule a<lopting the Part C DSH policy and the

subsequent regulations issued in thc FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the secretary has^lot acquiesced to that decision.

Moie recently, 1À All¡na Heatth Services v. Price ("Atlina Il'),21 the D.C. Circuit confirmed that

the Secretary,s 2004 attempl to change the standard to inclnde Part C days in the Medicare

'?ì /d (emphasis added).
22 72 Fed. Reg. 47130,47384 (Ãug.22,2007)
23 72 Fed. P!eg. at 47 411.
24 7SFed. Reg. 50042,50285-50286,50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about oru

policy to include MA days in the SSI fraction. . . . In order to fur1her cÌarify our policy that patient days associated

with MA beneficiaries are lo be jncluded in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $   12.106(b)(2)(i)(B) and

{ 412.106(bx2xiii)@)."): Atlina Healthcare Setvs v. Sebelius,904 F Supp.2d'15,82n5,95 Q0l2)' aff'd inpart
ancl rev' d in part, 7 46 F. 3 d 1 | 02 (D.C. Ctr' 20 I 4).
2s 746 F.3d l102 (D.c. cir.2ot4).
26746F.3dat 1106n.3, llll (affirming portion ofth€ district cou¡1 decision vacating thç FFY 2005 IPPS rule). ,See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d'15,89 (D.D.C.2012) ("The Court conclìides that lbe

Secretary's interpretation ofthe ftactions in the DSH calculation, announced in 2004 and not added 10 the Code of
Federal Regr.rlations until the summer of2007, was not a "logical outgrowlh" ofthe 2003 NPRM ")-
21 863 F.3d 937 (D.C. Cir.2017).
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fraition had been vacated in Allina L28 The D.C. Circuit further found in Altina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision. The Supreme Court issued a decision in Azar v. Altina Health Services30 in wltich
the Court considered whether the govemment had violated the 60-day notice requirement of 42
U.S.C. $ 1395hh(a)(2) when it posted th e 2012 Medicare fractions on its website. Affirming the
court of appeals finding, the Court concluded that $1395hh(a)(2) the government's action
changed a substantive legal standard and, thus required notice and comment.

Providers' Retluest for EJR

The Providers explain that "[blecause the Secretary has not acquiesced to the decision in Allina

[I] , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed
from the Medicaid fraction remains in eflect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2Xiii)(B). (The'2004 Rule') The Board is bound by the 2004 rule."3r Accordingly, the

Providers contend that the Board should grant their request for EJR.

The P¡ovide¡s assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements ofthe statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(fXl) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Roarci is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific rr'aÍter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specifìc matter at issue because the legal question is a

challenge either to the constitutionality ofa provision of a statute o¡ to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participant in these group appeals within this EJR request filed appeals involving fiscal year
2009. Upon deeming the group complete, the Provider Representative indicated that there was
only one provider in the chain pursuing the issue and asked to treat the appeals as individual
appeals.

28 Id. ar 943.
2e ltl. a¡ 943-945.
r0 No. l7-1484, 2019 WL2331304 (June 3,2019).
lr Pror¡iders' EJR Reqùßst at 1.
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I¡øpr¿p¿r Inclusion of

Pursuant to 42 U.S.C. $ i 395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

At the outset, the Board notes that the sole Provider on the Schedules of Providers submitted by the

Provider Representative r¡/ith the EJR requests for Case Nos. 144385GC and 14-4386GC each

improperly include Scottsdale Osbom Medical Center (Provider No. 03-0038) because the Board
previously has issued a determination denying jur.isdiction over the Provider and its request to

transfer to the respective group appeals. Accordingly, this Provider is not part ofCase Nos.
1,3-3928G and 13-3941G and, as such, cannot be considered as part ofthis EJR request. The Board
will address the Provider Representative's failure to comply with Board Rules under separate cover
pursuant to 42 C.F.R. $ 405.1868.

Case Nos. l4-4385GC arrd I4-4386GC were established based on a September 28, 2014 appeal

requèsts, with 03-0038 Scottsdale Osbom, 913012009,as the sole provider being transferred to
create the group appeals. The issues were being transferred from Osbom's individual appeal

under Case No. 14-2828. On October 20, 2014, QRS t¡ansferred in a second provider 03-0087,

Scottsdale Healthcare - Shea from its individual appeal under Case No. 14-2829.

On Octobcr 22,2014, the MAC submitted its Board Rule 15.2 letter citing jurisdictional

impediments for both providers. The MAC challenged whether each provider had adjustment

related to that particular issue and the timely filing ofthe individual appeals from whiðh the

providers ivere transfered. On Novembe¡ 21 , 2014, the Provider representative responded to thc

MAC's challenge.

On April 2,2015, the Board issued two (2) jurisdictional decisions, one in the individual appeal

for 03-0038 Scottsdale -Osbom (Case No. 14-2828) and one in the individual appeal for03-0087
Scottsdale - Shea (Case No. 14-2829). The Board found that neither individual appeals were

timely filed. Accordingly, as part ofthe Apr|l2,2015 correspondence, the Board dismissed the

appeals and denied all transfers ofissues to group appeals. In particular, the Board specifically
denied the transfers of both providers to Case Nos. l4-4385GC and 14-43 86GC.

Based on the Board's Aprll2,2015 dismissal and transfer denial of Scottsdale-Osbom rn
14-2828, it is clear that Scottsdale-Osbom is not a participant in these cases and no longer has an

appeal pending before the Board. Accordingly, the Board finds that the Provider's request for
EJR is void and cannot be considered.
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Finally, as there are no remaining participants in Case Nos. l4-4385GC and 14-4386GC, the

Board hereby closes these appeals.

Board Members Particip4linË

Clalon J. Nix, Esq.
Charlotte F. Bcnson, CPA
Gregory H.7,ieg1er, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD:

6/24/2019

X clayton.l. trtix

Clayton J. Nix, Esq.

Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

John B1oom, Noridian (J-F)
Wilson Leong, FSS

cc:
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DEPARTMENT OF HEALTH & HUMAN SERVICES

{,K Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 27207
470-786-267r

Eìectronic Deliverv

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 5704
Arcadia, CA 91006

RE:,8"/A Deternination
14-3685GC GNP/AHMC Healthcare 2008 DSH SSI Ratio Medicare Mngd Care Part C Days Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Boa¡d ("Board") has reviewed the Providers' May 22'

2019 request for expedited judicial review ('EJR') for the appeal referenced above'r The

Board's determination ¡egarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed f¡om the disproportionate share hospital adjustment
("DSH Adjr.rstment") Medicare fraction and acldecl to the Medicaid
Fraction.2

Statutorv and Requìatory Background: Medicare DSH Pavment

Pafi A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital sewices under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ãmounts peidischu.ge, subject to certain payment adjustments.a

I The Board issued a development letter on June I 9, 2019 in this case as one of the provideß listed on the Schedule

ofProvide¡s had not submitted a proper transfer into this Common Issue Related Party (CIRP) appeal. The

development letter stayed the 30 day deadline for an EJR determination. The transfer of San Gabriel was submitted

June 20, 2019. The date ofthe transfe¡ on tbe Schedule ofProvjde¡s will be updated accordingly
2 Providers' EJR request at l.
) See 42U.5.C. { l395ww(d)(l)-(5): 42 C.F R Part 412.
4 Id,
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off'1.r As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.E The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions conside¡ whether a patient was "entitled to benefits under part A'"

The statute, 42IJ.S.C. $ 1395ww(d)(5)(F)(vi)(f, defines the Medicare/SSl fiaction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were enri ed Ío

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of sùch hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to beneJits under part A of thls
subchapter....ro

The Metlicare/SSl fi-action is computed annually by the Centers for Medicare & Medicaid

Services ("cMs',), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjustment.l I

The statute, 42 U.S.C. $ 1395ww(d)(5)GXviXu), defines the Medicaid f¡action as:

the fraction (expressed as a percentage), the nùmerator of which is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entiÍled to benelìts under

5 ,See 42 U.S.C. $ l395ww(d)(5).
6 See 42rJ.s.C. $ 139sww(d)(s)(F)(i)(I); a2 c.F R S 412 106.
7 See 42ÍJ.5.C. $$ 139sww(d)(s)(F)(i)(l) and (d)(5)GXv); 42 C.F R $ al2.l06(c)(l).
E See 42rJ.S.C. $$ t 39sww(d)(s)(F)(iv) and (vii)-(xiii);42 CF.R $412.106(d)
e See 42U.5.C. $ l39sww(d)(5)(F)(vi).
ro (Emphasis added.)

'r 42 C.F.R. ç 412.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantage P¡oqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. ô 1395mm. The
sta.t')te at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled unde¡ this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
lnpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryla stated that:

Based on the language ofsection 1886(d)(S)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualiäed HMO. Prior to December
1,1987, we were not able to isolate the days ofcare associated
with Medicare patrents in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate tbose HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment]. I5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

'2 (Emphasis added.)
r3 42 C.F.R. $ 412.106(b)(4).
ìa of Health and Fluman Services
¡5 55 Fed. Reg. 35990,39994 (Sept.4, 1990)
t6 Id.
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With the creation of Medicare Pa¡t C in 1997,17 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care unde¡ Part A. Consistent with the statutory change, CMS did not include Medica¡e Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments fo¡ the fiscal
yeat 200I-2004.18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004lnpattent Prospective Pa)'rnent System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Sectetary stated that:

. . . once a beneficiary has élected to join an M+C plan, that
beneficiary's benefits are no longer administered unde¡ Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicarefraction of the DSH palíent percent(¿ge. These patient
days should be included in the count oftotal patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who is also eligiblefor Medicaid would be
included in the numerator of the Medicaidfraction . . . .le

The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . lVe do agreq tlxat once Medicare beneficiaries elect Medícare
Parl. C covera.ge, they are still, in some sense, entitled to benefits
undèr Medicare Part A, We agree with the commenter that these

days should be included in the Medica¡e fraction of the DSH
calculation. Therefore, we are not adopting os Jìnal our proposal
stated in the May 19, 2003 proposed rule Ío include the days
associated wilh M+C benertciaries in the Medicaid fraction.

f 7 The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,
codrfied as 42IJ.S.C. g 1394w-21Note (c) "Eruollment Transition Rule.- An individual who is enrolled fin
Medicarel on December 3 1 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall bc considered
1o be enrolled with that organization on January l, 1999, under parr C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January I,1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), e\acted on December 8, 2003, replaced the Medicare+Choice program witb the new Medicare Advantage
program under Part C of Title XVlIl.
¡8 69 Fed. Reg. 48918, 49099 (Aug. I 1, 2004).
re 68 Fed. Reg. 27154,27208 (May 19,2003) (emphasis added).
20 69 Fsd. Reg. at 49099.
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Instead, we are adopting a policy to include the patient days for
M+C benefièiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2XÐ was included in rhe
August 1 1, 2004 Federal Register, no change to the regulatory language was published until
Au.gtst22,2007 when ttre FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
S$ 412.106(bX2)(i)(B) and (bx2xiiixB).'?3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October I,2004 (the "Part C DSH
policy"). Subsequently, as pa11 of the FFY 2011 IPPS final rule published on August 15, 2010,
CMS made a minor revision to $g a12.106(bX2XiXB) and (b)(2)(iii)(B) 'to clarify" rhe Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Serttices v. Sebelius
(Allina I),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final ruIÞ codifying the Pat C DSH policy
adopted in FFY 2005 IPPS ru1e.26 Flowever, the Secretary has not acquiesced to that decision.
More recently, in Atlina Heatth Services v. Price ("Allina /1'),27 theD.C. Circuit confirmed that
tlre Secretary's 2004 atlempt to change the standard to include Part C days in the Medicare

'z¡ 1¿ (emphasis added).
22 '12 Fed,. Reg. 47130,47384 (Aug.22,2007).
21 72 Fed. Reg. aI 47 411 .

24 75Fed. Reg.50042, 50285-50286,50414 (Aug. 16, 2010). See ølso 75 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confi.rsion about our
policy to include MA days in the SSI fraction. . . . In order to further clarif,i our policy that patient days associated.
with MA benefìciaries are to be included in the SSI fraclion because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word 'including' in g 412.106(b)(2)(i)(B) and
$ 412.106(bX2XiiD(B)."); Allina Heahhcare Servs. v. Sebelius,904 F. Supp. 2d 75 ,82 n.5,95 (2012), aff'd in part
an.l rev'd in pqrt,746 F.3d ll02 (D.C. Cir.2014).
75 746 F.3d, I t02 (D.C. Cjr.2Ot4).
26 746 F .3d at l106 n.3, I I I 1 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See
qlso Allitla Health Servs. v. Sebelius,904 F. Supp. 2d 7 5, 89 (D.D.C.2012) ("The Court concludes tbat the
Secretary's interpretation oflhe fractions in the DSI-I calculation, announced in 2004 and not added to th€ Code of
Federal Regulations until the summer of 2007, was not a "logical outgrollvth" of the 2003 NPRM.').
'z1 863 F,3d937 (D.C. Cir.20t7).
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fraction had been vacated in Atlína L28 The D.C. Circuit fu¡ther foùnd in Atlina II thàt the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision. The Supreme Coufi issued a decision in Azar v. Allina Health Services30 in which
the Court considered whether the govemment had violated the 60-day notice requirement of42
U.S.C. $ l395hh(a)(2) when it posted the 2012 Medicare fractions on its website. Affirming the
court ofappeals finding, the Court concluded that $1395hh(a)(2) the govemment's action
changed a substantive legal standard and, thus required notice and comment.

Providers' Request for EJR

The Providers explain that "fb]ecause the Secretary has not acquiesced to the decision in Allina
flJ, the 2004 regulation requiring Part C days be included in the Part A/SSI fiaction and removed
from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ 412. i 06(bX2)(i)(B) and
(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by rhe 2004 rule."3r Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pusuant to 42 U.S.C. ô 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decjde the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2008.

28 I.l. a|943.
2e Id. at 943-945.
30 No. l7-1484,2019WL2331304 (June 3,2019).
3r P¡oviders' EJR Request at l
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For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prioi to December 31, 2008, the participant may demonstrate dissatisfactjon with the amount of
Medica¡e reimbursement for the appealed issue by claiming the SSVPart c issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association y. Bowen (" Bethesda").32 ln that case, the Suþreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of ¡eimbursement allowed by the

regulations. Further, no statute or regulation expressly mantlated that a challenge to the validity

of a regulation be submitted first to the Medicare Contractor where the contractor is withoùt the

power to award reimbursement.33

On August 21, 2008, new regulations goveming the Board were effective 3a Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(l)(ii) which

required for cost leport periods ending on or after December 3i, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for fìling a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").3s In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest t¡e additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded fhat, ùnder Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raising a legal challenge to a regulation or other policy

th;t the Medicare Contractor could not address.3ó

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar adminisharive appeals. EtTective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost Ieport periods encling on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

it with no authority or discretion to make payment in the manner sought by the plovider on

âppeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

i, 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing aú item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board The

Medicãre Contractor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
t3 Bethescla,l08 S. Ct. af 1258-59.
3o 73 Fed. Reg. 30190, 30240 (May 23, 2008).
15 201 F. Supp. 3d 131 (D.D.C. 2016)
36 Id, ar 142.
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The Board has determined that it has jurisdiction over the participants involved with the instant

EJR request as they are govemed by the decision in Bethesda. In addition, the participants'
docùmentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal.37 The appeal was timely filed. Based on the aboie, the Board finds that it has

jurisdiction for the above-captioned appeal and the underlying Providers. The estimated amount

in conftoversy is subject to recalculation by the Medicare contiactor for the actual final amount

in cach casc.

Board's Analysis Regarding the Appealed Issue

The appeal in this EJR request involves the 2008 cost reporting period. Thus, the appealed cost

reporling periods fall squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the

time period at issue in these requests, the D.C. Ctro:i,t in Allina l vacated this
reguJation. However, the Secretary has not formally acquiesced to thal vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Boa¡d were to grant EJR, the Providers would lave the right to

bring suit in either the D.C. Circuit or the circuit within which they are located.3e Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Resardinq the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participants in this

appeal are entitled to a hearing before the Board;

2) Based upon the remaining participants' assertions regarding 42 C.F.R

$$ 4i2.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

3) It ìs bound by the applicable existing Medicare law and regulation (42 C.F R.

$ 405.1867)l and

)7 See 42 C.F.R. $ 405.1 837.
38 See gènerally Grant Med. Ctr. v. Burvvell,204 F. Supp 3d 68,77 -82 (D D.C.2016), aff'd. 875 F.3d 701 (D.C

Cir. 2017).
3e See 42rJ.S.C. g l395oo(f)(l).



EJR Determination in Case Nos. l4-3685GC

QRS/GNP AFIMC Healthcare 2008 DSH SSI RatioMedicare Part C Days Group

Page 9

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 4i2.106(bX2)(i)(B) and (bX2XiiiXB) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F'R' $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2008) properly falls within the provisions of 42 U.S.C' $ l395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the case.

Board Members Participatine:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA,CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD

6/24/2019

X Clayton J. Nix

clayton J. Nix, Esq.

Cha¡r

Signed by: Clalton J. Nix -A

Enclosures: Schedule of Providers

Lorraine Frewert, Noridian clo Cahaba Safeguard Administrators (Electronic' Mail
iv/Schedules of Providers)

Wilson Ì-eong, FSS (Iilcctronic M.ail rly'Schcdules of Providers)
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Ba¡t¡more, MD 27207
470-786-2677

Electronic Delivery

Maureen O'Brien Grifïin, Esq.
Hall, Rendcr, Killiarr, Heath & Lynan
500 North Meridian Street
Suire 400
Indianapolis, IN 46204

FfE: EJR Determinøtion
13-0669GC LifePoint 2009 DSH MedicareMedicaid F¡action Par1 C Days Group
13-O672GC LifePoint 2006 DSH Medicare/Medicaid F¡action Part C Days Group
15-331OGC Premier Health Partners 2012 DSH Part C Days Group

Dear Ms. Griffin:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' June 6, 2019
request for expedited judicial review ('EJR') (received June 7 ,2019) for the appeals referenced
above.r The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is

The improper inclusion by the [Medicare Contractor] and the
Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.2

Statutorv and Regulatory Backqround: Med

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

I This EJR request also included case number l6-1519GC. The Board is sending a development letter under
separate cover seeking additional informalion.
2 Providers' EJR Request at l.
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prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

àmounts peidiicharge, subject to certain pa)'rnent adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretar.y to provide increased PPS payrnents to hospitals that serve a significantly
disproportionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient pe¡centage

("OnP"¡.t As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH pal'rnent to a qualifuing

hospital.s The DpP is defined as the sum oftwo fractions expressed as percentages.e Those two

fractions afe referred to as the "Medicare/ssl" frâetion and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A."

The statute, 42U.5.C. $ l395ww(d)(5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under pañ A of thls subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such hscal year which were made up of patients who (for such

days) were ent¡tled to benefits under part A of this subchapter . ' . .r0

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.r I

The statute, 42U.5.C. $ 1395ww(tl)(5)(pXviXll), defines the Medicaid fraction as:

3 See 42 'J .S.C, $ l395ww(d)(l)-(5); 42 C.F R. Part 4t2.
o Id.
5 See 42lJ.5.C. $ I 395ww(d)(5).
6 see 42U.5.C. $ 1395ww(d)(5)(Fxi)(l); ¿2 c.F.R. $ 412.106.
7 see 42u.5.c. $$ l39sww(<l)(s)(F)(i)(I) and (d)(s)(F)(v); 42 c ! R $ al2 l06(c)(l)'
E See 42U.5.c. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 c F R $ 412 106(d)
e See 42IJ.S.C. $ l395ww(dX5XFXvi).
ro (Emphasis added.)
ìr 42 C.F.R. $ 412.106(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not entitled to benefits under

purt A of this subchapter, and thc denominator of which is the total

ìumber of the hospital's patient <lays for such period.l2

The Medica¡e contracto¡ determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the totâl number of patient days in the same period.13

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U S.C. $ 1395mm' The

stat.)fe 
^t 

42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under paft A of this subchapter and enrolled under part B of this subchapter . . ,"
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare FIMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryla stated that:

Based on the language of section 1886(dXSXFXvi) of the Ãct 142

U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified FIMO. Prior to December

t, 1987, we were not able to isolate tlte days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calcùlation [of the DSH adjustment].

However, as of December I, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) fìle that

allows us to isolate those FIMO days that were associated \tith
Medicare patients. Therefore, since that time we have been

r'z (Emphasis added.)

'r 42 C.F.R. $ 412.10ó(bx4).
ra of Health and Human Se¡vices.
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including HMO days in the SSVMedicare percentage lof the DSH
adjustment].r5

At that time Medicare Part A paid for HMO servjces and patients continued to be eligible for
Part A.l6

With the creation of Medicare Part C in i997,17 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the stahrtory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medica¡e contractors to calculate DSH payments for the fiscal
year 2001 -2004. t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer atlministered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benertciary should not be included in the

Medicare fraction of the DSH p(ttient percentage. These patient
days should be included in the count of total patient days in the

Medícaid fraction (the denominator), and the patienl's days for
the M+C beneficíary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year (¿'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to

include the days associated wih [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'20 ln response to a comment regarding this change, the Secretary explained that:

i5 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 Id.
l? The Medicare Part C program didlot begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

cocliJìect as 42U.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Meáicare] on December 3l 1998, with an eligibìe organization under . . . [42 U.S.C. l395mm] shall be consiclered

to be enrolled wjth that organization on January l, 1999,underpartCofTitleXVIIL..ifthatorganizationasa
contract under that part for pfoviding services on January 1, 1999 . . " This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.l-. 108-

173), enacted on Decembe¡ 8, 2003, replaced lhe Medicare I Chojce program Ìvith thc ncw Mcdica¡c AdvaDtage

prograru undel Part C ofTitle XVIIL
18 69 Fed. Reg.48918,49099 (Aug. 11,2004).
te 68 Fed. Reg.27154,27208 (May 19, 2003) (emphasis added)'
20 69 Fed. Reg. al 49099.



EJR Determination in Case Nos. 13-0669GC, et al.

Hall Render LifePoint/Premier Flealth Medicare Part C Days Groups

Page 5

. . . We do agree that once Medícare beneficiaríes elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not udoptitrg as final our proposal stated in the May l9' 2003

proposed rule to include the. day's associated with M+C
beneficîaries ín the Medicaid fraction. Instead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction ' . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C benêficiaries in the Medicare fraction
of the DSH calculation.2r 

)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSH calculation.

^nlicw 
reoardinq 4?- C F R. ô 412- l06lbll2ìlil was included in theAlthough the change in DSH policy regarding 42 C.F'R. $ 412.106(bx2)(i) was include

August 11, 2004 F ederul Register, no change to the regllatory lan^guage was published until
e¡l,ost 22, 2007 when the FFY 2008 IPPS final rule was issued.22 ln that publication the

Secietary noted that no regulatory change had in fact occur¡ed, and announced that she had made

"technical cor¡ections" to the regulatory language consistent with the change adopted in thg FFY

2005 IPPS final rule. These "technical corections" are reflected at 42 C'F.R.

$$ 412.106(b)(2)(i)(B) and (bx2xiiixB).'?3 As a result of these rulemakings, Part C days were

required to be included in the Medica¡e fraction as of October 1, 2004 (the "Part C DSH

policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August i5,2010,
cMS made a minor revision to $$ 412.1 06(bx2xixB) and (bX2XiiiXB) "to clarify" the Part c
DSH policy by replacing the word "or" with "including."2'

'zr 1d. (emphasis added).
22'12 Fed. F:eg. 47130,4'1384 (Aug.22,2007)
2) 72Fed,.P.eg. aT 47411.
24 75Fed.ueg. soo+2, sozïs-50286,504t4 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamLle to proposed rulemaking stating: "We are aware that there mighl be some conítsion aboul ow

policy to incluae MÀ days in the SSI f¡action. , . . In order to further clarify our policy that patient days associated

witl, il¡e Ueneficiaries are to bc includcd in tbe SSI fraction because they are still €ntitled to benefits ttnde¡ Medìca¡e
part A, we are proposing to replace the word 'or' wilh the word 'incìuding' in 0 a 12. 106(bx2xiXB) and

S 412. i06(bx2îiii)(B).;); Atl¡nd Heatthcare Servs. v. Sebelius,904 F. S'pp. 2<l7 5,82 n.5,95 (2012), a¡f'd in Pqrt
and rev'd inpart,746F.3d Ll02 (D.C. Cir.20l4).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(,,Ailina l,),25 vacatedl'torh the FFY 2005 IPPS final rule adopting the Pa¡t C DSH policy and the

subsequeni regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFy 2005 IPPS ru1e.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Heatth Services v. Price ("Attina II'),27 theD.C. Circuit confìrmed that

the secretary's 2004 attempt to chânge the staûdard to include Palt c days in the Medicæc

fraction had bccn vacated in Allina 1.28 The D.c. circuit further found in Allina II That the

secretary failed to provide proper notice and comment before including Fart c days in the

Medicarã fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The provide¡s explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[IJ, the 2004 regulation requiring Part C days be included in the Part A,/SSI fraction and removed

frãm the Medicaid fracrion remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by The 2004 ru1e."30 Accordingly, the

Provide¡s contend that the Board should grant fheir request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board rs bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the
providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

pursuanr to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(l) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the autholity to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge eiLltei to the const irut ionali ty of a provision ofa statute or to the substantive or

procedural validity of a regulation o¡ CMS Ruling.

25146r.3d 1102 (D.C. Cir.2014)
26 i46F.3d,at I106 n.3, I111 (aflirming portion ofthe district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health servs. v. sebelius,904 F. Supp. 2d7 5, 89 (D.D.C.2012) ("The Court concludes that the

Secretary,s interpretation ofthc fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal iegulations until the summer of2001,was not a "logical outgrowth" ofthe 2003 NPRM.').
27 863 F.3d937 (D.C. Cir.201'7).
28 Id. ar943.
2e Id. at943-945.
lo Provide¡s' EJR Request al l.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2006,2009 and2012.

For purposes of Board jurisdiction ovef a participallt's appeals for cost report periods ending

prioi to Dcccmbcr 31, 2008, the participant may demonstrate dissatisfaction with the amornt of
Medica¡e reimbursement for the appealed issue by claiming the sSVPart c issue as a "self-

disallowed cost," pursuant to the supreme court's reasoning sel out in Bethesda Hospital
Association v. Bowen ("Bethesda").31 In that case, the Supreme Court concluded that a cost

report submitted in fulI compliance with the secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbußement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted fi¡st to the Medicare Contractor where the conffactor is without the

power to award reimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.I835(a)(l Xii) which

required for cost report periods ending on or after December 3 1, 2008, providers who were sclf-

disallowing specific items had to do so by following the procedures for filing a cost report ùndel

protest. This regulatory requirement ',vas litigated in Banner Heart Hospital v. Burwell
("Banner").3a In Banner, the provider filed its cost report in accordance with the applicable

outlier regUlations and did not protest the additional outlier paynent it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The Dist¡ict court concluded That, ]under Belhesda, Ihe 2008 self-disallowance

regulation could not bê applied to appeals raisin-g a legal challenge to a regulation or other policy

thàt the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Apti|23,2018, the CMS Administrator implemented

cMS Ruling cMS-172?-R which involves dissatisfaction with.the Medicare contractor
determinations for cost report periods ending on December 3 l, 2008 and which began before

January 1,2016, Under this ruling, where the Board dctcrmincs that the specific item under

appeal was subject to a regulatìon or payment policy that bound the Medicare Contractor and left

it with no authority or discretion to make pa)T nent in t}re man¡er sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

rr 108 S. Ct. 1255 (1988). ,!e¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that conplies with the Medicare payment policy for the item and then appeals the item to the Boa¡d. The

Meclicåre Cont¡actoi's NPR would not include any disallowance for the item. The provider effectiveÌy seÌf-

disallowed the item.).
32 Bethescla, 108 S. Ct. at 1258-59.
r3 73 Fed. Reg. 30190,30240 (May 23,2OO8).
ro 201 F. Supp.3d 131 (D.D.C.2016).
15 ld at t42.
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
rhe matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only has jurisdiction to hear that participant's ap,p_eal of matters that the Medicare

contractoispecifically revised within tli revised NPR.36 The Board notes that all participant

reviscd NPR appeals included within this EJR request were issuecl aftef AÙgust 21 ,2008.

A. Jurisdictional Determinatiôn on Revised NPRs that did not Adjust Part C
Days: Case No. I 3-0669GC, #22 Parkview Regional Hospital (Provider No'

45-0400, FYE 3/31/2009) and #27 Danville Regional Medical Center

(Provider No. 49-0075, FYE 6/30/2009)

Parkview Regional Flospital and Danville Regional Medical center appealed their

revised NPRs issued April 23 , 2019 and January I I , 201 8' respectively' The

regulation,42 C.F.R. $ 405.1S85, addresses reopening ofNPRs and provides in

relevant part:

(a) General.(l) A Secretary determination, a contractor

determination, or a decision by a reviewing entity (as

described in $ 405 1801(a)) may be reopened, with respect

to specific findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary

determinations), by the contractor (with respect to

contractor determinations), or by the reviewing entity that

made the decision (as described in paragraph (c) of this

section).

42 C.F.R. $ 405.1889 explains the effect ofa cost report reopening:

(a) If a revision is made in a Secretary or contractor

. detemination or a decision by a reviewing entity after the

determination or decision is reopened as provided in $

405. 1 885 of this subparl, the revision mttst be considered a

separate and distinct determination or decìsion to which the

provisions of . . . $ 405.1835.'. and $ 405.1885 ofthis
subpart are aPPlicable.

(b)(1) Only those matters that are speciftcally revrsed in a
revised determination or decision are within the scope of
any appeal of the revised determination or decision.

16 See 42 C.F.R. $ 405.1 889(lrxl ) (2008)
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r7 Case number 13-O669GC,Tab 22,Ex 22-D
)8 tcl. Tab 27 , Ex. 22-D.
)e See 42 C.F.R. { 405.1837

(2) Any matter that is not specifìcally revised (including

any matter that was reopened but not revised) may not be

considereA in any appeal ofthe revised determination or

decision.

In the oase of Par-kview Regional Hospital, Audit Adjuàtment Nos. 6 and 7 on the revised

NpR at issue adjusred Medicaid eligible days (increased eligible days), DSH Medicaid

and Labor and Delivery room days on worksheets S-3 and E, Part A. These days were

the subject of the Provider's lwe 2,2015 reopening request and the Medicare

Contraóto¡'s June 30, 2016 Notice of Reopening.3T

In the case of Danville Regionai Medical center, Audit Adjustrnent No. I on the revised

NpR at issue adjusted (increased) Title XIX days and Total Days on worksheet^s-3.

These days werå the subject of the P¡ovider's April 18, 2016 reopening request 38

Based on the above, the Board finds that there is nothing in the reco¡d to document that

Part C days were adjusted in either Provide¡'s revised NPR as required by 42 C'F R'

$ 405.18d9 for Board jurisdiction. Consequently, the Board finds that it lacks jurisdiction

ãvcr the revised NpRs for ll22 Parkview Regional Hospital and # 27 Danville Regional

Medical and dismisses the Providers from Case No. 13-0669GC as it relates to those

revised NPRs. Notwithstanding, the Parkvie\¡/ Regional Hospital's and Danville

Regional Medical Center's appeals of their original NPRs will remain pending in Case

No. 13-0669GC.

B. Jurisdiction and EJRfor the Remaining Providers

The Board has determined that the remaining participants involved with the instant

EJR request are govemed by the decision in Bethesda and CMS Ruling CMS-

1127-F.. The appeal of the remaining revised NPRs contained an adjustment to

Part C Days as required for Board jurisdiction. In addition, the remaining

participants' documentation shows that the estimated amount in controversy

è*"""á. $50,000, as requiretl for a group appeal.se The appeals werc timcly hlcd'

Bascd on the above, the Board finds thaÏ it has jùrisdiction for the ahove-captioned

appeals and the underlying remaìning providers The estimated amount in

"àot 
o.r"rry is subject to recalculation by the Medicare contractor for the actual

final amount in each case.
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Board's Analvsis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2006,2009 and 2012 cost reporting periods. Thus,

the appealed cost feporting pefiods fall squarely within the time frame applicable to the

Sec.åàry's parr C DSH policy being challenged which was adopted in the FFY 2005IPPS final

rule and tarer codified at 42 C.F.R. $$ 412.i06(bx2)(i)(B) and (bx2xiiÐ(B) as part of thc FFY

2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final nrle). The

Board recognizes that, for the time period at issue in these requests, the D.C. CircttiT in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to tha| vacatur and,

in this regard, has not published any guidance on how the vacatur is being implemenled (e.g.,

only circuit-wide versus nationwide).4o Moreover, the D.C. Circuit is the oniy circuit to date that

has vacated the regulation and, if the Board were to grant EJR, the P¡oviders would have the

right to bring suit in either the D.C. Circuit or the circuit within which they are located.ar Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. a2

Board's Decision Reqarding the EJR Request

The Board finds that:

l) It has jutisdiction over the matter for the subject years and that the remaining participants

in these group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants' asseÍions regarding 42 C.F.R'

S$ 412. i06(bX2)(Ð(B) and (b)(2)(iii)(B), there are no findings offact for resolution bv

the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C'F R'

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C F'R'

$$ 412.106(bX2XiXB) and (b)(2)(iii)(B) (2011) codifying the Metli<;are P¿rt C DSH

policy adopted in the FFY 2005 IPPS final rule are valid'

ao See generalLy Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'17-82 (D D.C.2016)' aff'd'875 F 3d701 (D'C'

Ctr, 2017).
ar See42 U.S.C. $ l195oo(f)(l).
a, One ofthe Meáicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection to tlìe EJR rcqucsl rn

a number ofcases identified in tlìe EJR request. In its filing, WPS argues that the Board should deny the EJR request

because tlìe Board has the autholity to decide the issue under appeal since it is not bound by the Seclefaly's

regulation that the federal dislrict iouñ vacated in Allina. TheBoard's explanation ofits authority regarding this

jssue add¡esses the arguments set out in WPS'challenge'



EJR Determination in Case Nos . l3-0669GC, et al'

Hall Render LifePoint/Premier Health Medicaie Part C Days Groups

Page 1 1

Board Members ParticipalinË

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ztegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD

X ctayton.t. trtix
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signed by: clayton J. Nix -A

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

an¿ (uxzxili)(B) (2011) properly falls within the provisions of 42 u.s.c. $ 1395oo(f)(1) and

fr.r"ùy gi-t. i¡" i"-al"iog Þroviders' request for EJR for the issue a¡d the subject years. The

proviáeis have 60 days from the receipt of this decision to institute the appropriate action for

judicial review. Sincê this is the only issue under dispute in these cases, the Board hereby closes

the cases.

6/24/2019

Enclosures: Schedules of Providers

cc: Eyron Lainprecht, WI'S (Eleotronic lvfail u'lSohedules of Provìders)

fu¿ittt Cummings, CGS (Electronic Mail w/Schedules of Providers)

Wilsorr Leong, FSS (IÌlectronic Mail wiSchedules of Providers)
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Provider Reimbursement Review Board 
1508 Woodlawn Drive, Suite 100 
Baltimore, MD 21207 
410-786-2671 

 

 
 

Quality Reimbursement Services, Inc.  Federal Specialized Services 
James Ravindran     Wilson C. Leong, Esq. 
150 N. Santa Anita Avenue, Suite 570A  PRRB Appeals 
Arcadia, CA 91006     1701 S. Racine Avenue    
       Chicago, IL 60608-4058 
      

RE: EJR Determination and Ruling on Request for Bifurcation and Remand  
QRS 2005-2006 DSH Exhausted Medicare Benefits Medicaid Dual Eligible Days  
Provider No.: Various 
FYEs:  Various 
Case No.:  09-1002G 

 
Dear Mr. Ravindran and Mr. Leong, 
 
The Provider Reimbursement Review Board (“Board”) has reviewed the Providers’ April 2, 
20191 request for expedited judicial review (“EJR”). The Board’s determination with respect to 
the EJR request is set forth below. 
 
Issue in Dispute 
 
The issue presented in the Providers’ original hearing request is: 
 

Whether the Intermediary properly excluded exhausted Medicare 
benefits Medicaid Dual Eligible Days from the DSH calculation.2 

 
Statutory and Regulatory Background: Medicare DSH Payment 
 
Part A of the Medicare Act covers “inpatient hospital services.”  Since 1983, the Medicare 
program has paid most hospitals for the operating costs of inpatient hospital services under the 
prospective payment system (“PPS”).3  Under PPS, Medicare pays predetermined, standardized 
amounts per discharge, subject to certain payment adjustments.4  

                                                           
1 On April 29, 2019, the Board sent a Request for Information to the Providers’ representative, Quality 
Reimbursement Services, Inc. (“QRS”) and to the Medicare Contractor.  The Board asked both parties for additional 
information with respect to Providers in the group that have a fiscal year that begins in federal fiscal year (“FFY”) 
2004 and ends in FFY 2005.  Specifically, the Board asked for comments on the proposed full remand of the five 
providers whose cost reporting periods began in FFY 2004. In this letter, the Board gave both parties 30 days to 
respond, and indicated that the request for additional information stayed the 30-day period for responding to the EJR 
request.  QRS submitted its response on May 13, 2019.  The Medicare Contractor had until May 29, 2019 to submit 
its response, but failed to do so.  The Board will address this under separate cover.  The 30-day period for the Board 
to respond restarted on May 28, 2019, after the expiration of the 30 days for the parties to respond to the Request for 
Information. 
2 Providers’ March 5, 2009 Hearing Request , Tab 1. 
3 See 42 U.S.C. § 1395ww(d)(l)-(5); 42 C.F.R. Part 412.   
4 Id. 
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.5  These cases involve the hospital-specific DSH adjustment, which requires the 
Secretary to provide increased PPS payments to hospitals that serve a significantly 
disproportionate number of low-income patients.6  
 
A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage 
(“DPP”).7  As a proxy for utilization by low-income patients, the DPP determines a hospital's 
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying 
hospital.8  The DPP is defined as the sum of two fractions expressed as percentages.9  Those two 
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid” fraction.  Both of 
these fractions consider whether a patient was "entitled to benefits under part A."  
 
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as: 
 

the fraction (expressed as a percentage), the numerator of which is 
the number of such hospital's patient days for such period which 
were made up of patients who (for such days) were entitled to 
benefits under part A of this subchapter and were entitled to 
supplemental security income benefits (excluding any State 
supplementation) under subchapter XVI of this chapter, and the 
denominator of which is the number of such hospital's patient days 
for such fiscal year which were made up of patients who (for such 
days) were entitled to benefits under part A of this subchapter . . . .10 

 
The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid 
Services (“CMS”), and the Medicare contractors use CMS’ calculation to compute a hospital’s 
DSH payment adjustment.11   
 
The statute, 42 U.S.C. § 1395ww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:  

 
the fraction (expressed as a percentage), the numerator of which is 
the number of the hospital's patient days for such period which 
consist of patients who (for such days) were eligible for medical 
assistance under a State plan approved under subchapter XIX [the 
Medicaid program], but who were not entitled to benefits under 

                                                           
5 See 42 U.S.C. § 1395ww(d)(5).   
6 See 42 U.S.C. § 1395ww(d)(5)(F)(i)(I); 42 C.F.R. § 412.106.   
7 See 42 U.S.C. §§ 1395ww(d)(5)(F)(i)(I) and (d)(5)(F)(v); 42 C.F.R. § 412.l06(c)(l). 
8 See 42 U.S.C. §§ 1395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F.R. § 412.106(d).  
9 See 42 U.S.C. § 1395ww(d)(5)(F)(vi).   
10 Emphasis added. 
11 42 C.F.R. § 412.106(b)(2)-(3).  

http://www.lexis.com/research/buttonTFLink?_m=c06b9220501ba3054162ff998ab7727f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b309%20F.%20Supp.%202d%2089%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=16&_butInline=1&_butinfo=42%20U.%20
http://www.lexis.com/research/buttonTFLink?_m=c06b9220501ba3054162ff998ab7727f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b309%20F.%20Supp.%202d%2089%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=17&_butInline=1&_butinfo=42%20U.%20
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part A of this subchapter, and the denominator of which is the total 
number of the hospital's patient days for such period.12  

 
The Medicare contractor determines the number of the hospital’s patient days of service for 
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that 
number by the total number of patient days in the same period.13   
 
Providers’ Request for EJR 
 
The issue involved in this group appeal is whether the Medicare contractor should have excluded 
from the Medicare fraction non-covered patient days. i.e. days attributable to patients who were 
enrolled in Medicare and entitled to SSI, but for whom Medicare did not make a payment for 
their hospital stay, either because that patient’s Medicare benefit days were exhausted, or 
because a third party made payment for that patient’s hospital stay. The provider contends that 
these non-covered patient days should be treated consistently; that is, they should be included in 
both the top and bottom of the SSI fraction, or excluded from both the top and bottom and also in 
the Medicaid fraction.14  
 
However, the applicable regulations require that non-covered patient days be included in the 
Medicare fraction. In the fiscal year 2005 PPS final rule published on August 11, 2004 (FY 2005 
PPS Final Rule), effective with patient discharges on or after October 1, 2004, the Secretary 
deleted the word  “covered” where it previously appeared in the definition of the Medicare 
fraction in 42 C.F.R. § 412.106(b)(2)(i). The deletion of the word “covered” reflected the 
Secretary’s intent to begin including in the Medicare fraction days not actually paid under 
Medicare Part A. Thus, both exhausted benefit and Medicare secondary payment days associated 
with patient discharges occurring on or after October 1, 2004 are included in the Medicare 
fraction.15   
 
The Providers’ EJR request states that the FY 2005 regulations are invalid due to lack of notice 
and comment. The Providers assert that the FY 2005 regulations were improperly promulgated 
and should therefore be vacated. As a result, the Secretary’s policy prior to adoption of these 
invalidly promulgated regulations of excluding non-covered days from the Medicare fraction 
should continue in force until such time as the Secretary validly promulgates new regulations. 
Moreover, if these days are excluded from the Medicare fraction, they must necessarily be 
included in the Medicaid fraction.16  
 
The Providers’ argue that the FY 2005 PPS Final Rule not only adopted a different policy than 
originally proposed, but it did so on the basis of criteria not even mentioned in the proposed rule. 
The proposed rule and final rule are like two ships passing in the night. They do not 
                                                           
12 Emphasis added. 
13 42 C.F.R. § 412.106(b)(4).  
14 Providers’ April 2, 2019 Request for EJR at 1. 
15 Providers’ April 2, 2019 Request for EJR at 2. 
16 Providers’ April 2, 2019 Request for EJR at 2. 
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communicate to each other, nor does one meaningfully relate to the other. Therefore, the final 
rule was not a logical outgrowth of the proposed rule, and must be vacated.17  
 
The Providers’ EJR request states that the Secretary’s FY 2005 regulations requiring inclusion of 
non-covered days in the Medicare fraction were not the product of reasoned decision making. In 
this case, the agency did not even acknowledge its prior policy, let alone explain the rationale for 
its departure therefrom. Instead, it appears that the agency was either confused or deliberately 
misleading when stating that its policy was to include non-covered days in the Medicare fraction. 
In any event, the agency’s failure to explain its departure from its policy of excluding exhausted 
benefit days from both fractions cannot be justified. As such, the final rule was not the product of 
reasoned decision-making. The Secretary failed to consider all of the reasonably available 
alternatives, including the alternative represented by her prior policy, i.e., exclusion of exhausted 
benefit days from both fractions.18   
 
The Providers’ EJR request goes on to state that if the FY 2005 regulations are vacated, the 
agency will have no option other than to apply the pre-FY 2005 version of the regulations 
requiring exclusion of non-covered days from the Medicare fraction. The ultimate result is that 
the Secretary must exclude all non-covered days from the Medicare fraction for all pre- and post- 
2004 cost periods, and include those same days in the Medicaid fraction.19   
 
Finally, the Providers’ EJR request states that the plain and unambiguous language of the 
Medicare Act mandates exclusion of non-covered days from the Medicare fraction, and inclusion 
of those days in the Medicaid fraction. Non-covered days are attributable to patients who are not 
entitled to benefits under Part A. Therefore, the FY 2005 regulations must be vacated for the 
additional reason that they are inconsistent with the plain language of the statute.20  
 
Decision of the Board 
 
Pursuant to 42 U.S.C. § 1395oo(f)(1) and the regulations at 42 C.F.R.§ 405.1842(f)(1) (2017), 
the Board is required to grant an EJR request if it determines that:  (i) the Board has jurisdiction 
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to 
decide a specific legal question relevant to the specific matter at issue because the legal question 
is a challenge either to the constitutionality of a provision of a statute or to the substantive or 
procedural validity of a regulation or CMS Ruling.  
 
Improper Inclusion of Previously Dismissed Provider on the Schedule of Providers 
 
At the outset, the Board notes that the Schedules of Providers submitted by the Provider 
Representative with the EJR request improperly includes participants that the Board previously has 
issued a determination both denying jurisdiction over the Providers and its request to transfer to the 
                                                           
17 Providers’ April 2, 2019 Request for EJR at 10. 
18 Providers’ April 2, 2019 Request for EJR at 10-11. 
19 Providers’ April 2, 2019 Request for EJR at 11. 
20 Providers’ April 2, 2019 Request for EJR at 12-13. 
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respective group appeal. Accordingly, these Providers are not part of this appeal, and, as such, cannot 
be considered in this EJR request (see specifics below). The Board will address the Provider 
Representative’s failure to comply with Board Rules under separate cover pursuant to 42 C.F.R. 
§ 405.1868. 
 
The Board dismissed Participant #9 – The Hospital of Central Connecticut from the appeal in a 
jurisdictional decision issued on December 27, 2012, concluding that the Exhausted Medicare 
Benefits Medicaid Dual Eligible Days issue was not timely added to the Provider’s individual 
appeal, thus denying the transfer of the issue to the instant group appeal. 
 
Additionally, the Board dismissed Participant #12 – Bethesda Memorial Hospital and Participant 
#19 – Baptist St. Anthony’s Health System from the appeal in a jurisdictional decision issued on 
September 12, 2013. The Board concluded that it lacked jurisdiction over Participant #12 
because the Provider appealed from a revised NPR that did not adjust Dual Eligible Days. With 
regard to Participant #19, the Board concluded that it lacked jurisdiction because the Provider 
did not properly appeal or add the Dual Eligible Days issue to its individual appeal prior to 
transferring to the instant group appeal. 
 
CMS Ruling 1498-R and Bifurcation Reqeust 
 
This appeal includes a challenge to the exclusion of Medicare dual eligible days (where the 
patient was entitled to Medicare Part A benefits but the inpatient hospital was not covered under 
Part A or the patient’s Part A benefits were exhausted from the calculation of the 
disproportionate share (DSH) percentage for patient discharges before October 1, 2004. In this 
regard, CMS Ruling 1498-R specifies that “the PRRB…lack[s] jurisdiction over each properly 
pending claim on the non-covered or exhausted benefit inpatient hospital day issue for a cost 
report with discharges before October 1, 2004, provided that such claim otherwise satisfies the 
applicable jurisdictional and procedural requirements for appeal.” Similarly, 42 C.F.R. 
§ 412.106(b)(2) (2003) specifies that the SSI fraction for a hospital is calculated “[f]or each 
month of the Federal fiscal year [“FFY”] in which the hospital’s cost reporting period begins.” 
Accordingly, applying § 412.60(b) to CMS Ruling 1498-R as it applies to the dual eligible 
exhausted/non-covered days issue, a hospital with a cost report fiscal year beginning during FFY 
2004 would have an SSI fraction based solely on FFY 2004. 
 
Based on the Board’s review, the following five providers are subject to remand pursuant to 
CMS Ruling 1498-R for the dual eligible exhausted/non-covered days issue and would receive a 
new SSI fraction based on FFY 2004 pursuant to § 412.106(b) because the fiscal year at issue for 
each of these providers begins in FFY 2004: 
 

1. Participant #10 – John Dempsey Hospital for FYE 6/30/2005; 
2. Participant #11 – Shands Jacksonville Medical Center for FYE 6/30/05; 
3. Participant #13 – University of Michigan Hospital for FYE 6/30/05; 
4. Participant #14 – St. Cloud Hospital for FYE 6/30/05; and 
5. Participant #18 – Saint Vincent Health Center for FYE 6/30/05. 
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Specifically, as FFY 2004 ended on September 30, 2004, the regulation change published in the 
FFY 2005 IPPS final rule on August 11, 2004 and effective for discharges on or after October 1, 
2004 is not applicable to any SSI fractions calculated based on FFY 2004 pursuant to 
§ 412.106(b)(2). In other words, because the SSI fraction for the above providers is based on 
FFY 2004 and FFY 2004 does not include any discharges on or after October 1, 2004, the 
regulation change published in the FFY 2005 IPPS final rule is not applicable to the above 
providers. 
 
The Board has reviewed the jurisdictional documentation for the appeals of the above five 
providers and finds that they each satisfy the applicable jurisdictional and procedural 
requirements of 42 U.S.C. § 1395oo(a) and 42 C.F.R. §§ 405.1835-1840. Consequently, in a 
separate letter, the Board is remanding the above five providers for their full fiscal year 
consistent with 42 C.F.R. § 412.106(b)(2) and CMS Ruling 1498-R. 
 
The Board recognizes that, in certain cases, it may have previously bifurcated the DSH Dual 
Eligible Day appeals of similarly-situated providers into pre-and post- October 1, 2004 periods 
for purposes of effectuating Ruling CMS-1498-R. However, the Board reviewed CMS Ruling 
1498-R and realized that it erred in its application of Ruling CMS-1498-R to provider fiscal 
years that begin in FFY 2004 and end in FFY 2005 because the Board did not apply Ruling 
CMS-1498-R in conjunction with 42 C.F.R. § 412.106(b)(2). In this regard, the Board notes that 
it is bound by both CMS Ruling 1498-R and 412.106(b)(2) pursuant to 42 C.F.R. § 405.1867 
which states that the “Board must comply with all the provisions of Title XVIII of the Act and 
regulations issued thereunder, as well as CMS Rulings issued under the authority of the 
Administrator as described in § 401.108 of this subchapter. 
 
Consequently, the Board is denying the group representative’s request that Participant ## 10, 11, 
13, 14, and 18 be bifurcated into pre- and post- October 1, 2004 periods.  Rather, the Board will 
issue a remand order for these 5 providers under separate cover for the full fiscal year consistent 
with 42 C.F.R. § 412.106(b)(2) and CMS Ruling 1498-R.  Accordingly, the Board cannot 
consider these 5 providers as part of this EJR determination. 
 
Jurisdictional Determination for Remaining Participants 
 
With the exception of the previously dismissed providers and the providers subject to remand 
under CMS Ruling 1498-R, the Board has determined that the remaining participants’ appeals 
involved with the instant EJR Request are governed by Bethesda.  In addition, the remaining 
participants’ documentation shows that the estimated amount in controversy exceeds $50,000, as 
required for a group appeal21 and that the appeals were timely filed.  The estimated amount in 
controversy is subject to recalculation by the Medicare contractor for the actual final amount in 
each case.  Accordingly, the Board finds that it has jurisdiction for the referenced appeals and the 
underlying remaining participants. 
                                                           
21 See 42 C.F.R. § 405.1837. 
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Board’s Analysis Regarding the Appealed Issue 
 
Upon finding jurisdiction for the specific matter at issue, the regulation at 42 C.F.R. 
§ 405.1842(b)(1) requires that the Board determine whether it lacks the authority to decide the 
legal question.  Here, the Board finds that it lacks the authority to decide the whether the 
regulation, 42 C.F.R. § 412.106(b)(2) (2008) is valid; therefore, EJR is appropriate for the issue 
under dispute in this case. 
 
Board’s Decision Regarding the EJR Request 
 
The Board finds that: 
 

1) It has jurisdiction over the matter for the subject years and the remaining Providers 
are entitled to a hearing before the Board; 
 

2) Based upon the remaining Provider’s assertions regarding the application of 42 
C.F.R. § 412.106(b)(2), there are no findings of fact for resolution by the Board;  
 

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R. 
§ 405.1867); and 

 
4) It is without the authority to decide the legal question of whether 42 C.F.R. 

§ 412.106(b)(2) (2005) as it relates to the change in DSH dual eligible days policy 
adopted in the FY 2005 IPPS final rule is valid. 

 
Accordingly, the Board finds that the application of 42 C.F.R. § 412.106(b)(2) (2005) properly 
falls within the provisions of 42 U.S.C. § 1395oo(f)(1) and hereby grants expedited judicial 
review for the issue and the subject years of the remaining Providers.  The Providers have 60 
days from the receipt of this decision to institute the appropriate action for judicial review.  Since 
this is the only issue under appeal in this case, the Board hereby closes the case. 
 

        
Enclosure:  Schedule of Providers for Case No. 09-1002G   

Board Members Participating: 
 

For the Board: 

Clayton J. Nix, Esq. 
Charlotte F. Benson, CPA 
Gregory H. Ziegler, CPA, CPC-A 
Robert A. Evarts, Esq. 
Susan A. Turner, Esq. 

6/25/2019

X Clayton J. Nix
Clayton J. Nix, Esq.
Chair
Signed by: Clayton J. Nix -A  
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DEPARTMENT OF HEALTH & HUMAN SERVICES

{.,# Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltìmore, MD 2f2O7
470-746-2671

Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste. 5704
Arcadia, CA 91006

RF": E.IR Determinalion in Cøse No. 19-1795
DCFI Regional Hospital (Provider No. 0l-0092, FYE 9/30/2011)

Dear Mr. Ravind¡an:

The Provider Reimbursement Review Board ("Board") has ¡eviewed the Provider's June 1 0,

2019 request for expedited judicial review C'EJR') for the appeal referenced above. The Board's

determination regarding EJR is set forth below.

lssue in Dispute:

The issue in this appeal is

[W]hether Medicare Advantage Days ("Par1 C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hosprtals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").2 Under PPS, Medicare pays predetermined, stanrìardized

ãmounts pei.lischarge, subject to cerlain payrnent adjustments 3

The PPS stanlte contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specif,rc DSH adjustment, which requires the

I Providers' EJR request at L
2 See42lJ.5.C. $ 1395ww(d)(l)-(5); 42 C F.R Part412
3Id.
a See 42rJ.S.C. ô 1395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a signifìcantly

disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..Dpp') 6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

úospital.T The DPP is defined as the sïm oftwo fractions expressed as percentages.8 Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A "

The starute, 42IJ.5.C. $ l395ww(d)(5)(FXvi)(I), defines the Medica¡e/SSl fraction as:

the f¡action (expressed as a pe¡centage), the numeratol of which is

the number of sùch hospital's patient days for such period which
were made up of patients who (for such days) were ent¡tled to

beneJits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
.denominator of which is the number of such hospital's patient days

for such frscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . .

The Medicare/sSl fraction is computed annually by the centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contrâctors use CMS' calculation to compute a hospital's

DSH payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)00, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not entitled to beneJìts under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days lbr such penod rI

5 See 42U.5.c. $ l39sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412 106'
6 See 42rt.S.C. $$ I39sww(ct)(s)(FXiXl) aud (dX5)(F)(v); 42CFR $al2l06(c)(l)
1 See 42rJ.s.C. $$ 1395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C F R $ 412' 106(d)'
8 See 42rJ.s.C. g 1395ww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 c.F.R. g 412.r06(bX2)-(3).
rr (Emphasis added.)
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The Medicare contractor determines the number ofthe hospital's patient days of service for .

which patients .,verè eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period r2

Medicare Advantage Program

The Medicare program pennits its beneficia¡ies to receive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations
("FIMOs") and competitive medical plans ("CMPs") ìs found at4'2U'5.C. $ 1395mm. The

statùte 
^t 

42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and ent.itled to

benefits under part A of this subchapter and en¡olled under part B of tlris subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language ofsection 1886(d)(S)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part A," we believe it
is appropriate to include the days associated ì¡/ith Medicare patients

who receive careata qualified HMO. Prior to December 1,1981 ,

we were not able to isolate the days of care associated with
Medicare patients in HMOs, and therefore, were unable to fold this
numbe¡ into the calculation [of the DSH adjustment]. However, as

of December l, 1987 , a field was included on the Medicare
Provider Analysis and Review (MEDPAR) file that allows usito

isolate those HMO days that were associated with Medicare
patients. Therefore, since that time we have been including HMO
àays in the SSVMedicare percentage [of the DSH adjustment].ra

At that time Meclicare Part A paid for HMO serwices'and patients continued to be eligible for
Part A.ls

With the creation of Medjcare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have pa¡'rnent made for their

t2 42 C.F.R. $ 4r2.r06(b)(4).
r3 of HeaÌth and Human Services.
r4 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t5 Id.
ró The Medicarc part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 U.S.C. $ 1394w-21 Note (c) "Dnrollment 'fransition Rule.- An individual who is enrolled Iin
Meáicarel on Decembe¡ 3 I 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be consjde¡ed
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.11

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the ZOõ4 npatieni nrospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

benefìciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable Ío the beneficiary should not be included in the

Medicare fraction of the DSH patìent percentage' These patient

r.lays should be included in the count of total patient days in the

Medicaid fraction (the denominator) ' and the patient's days for
the M+C benertcíary who is also eligiblè for Medicaid would be

inclucled in the numerator of the Medicaid fraction ' ' ' 't8

The Secretary purporteclly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

final mle, bynãting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to

include the âays asiociated with [Part C] beneficiaries in t.lle Medica¡e fraction of the DSH

calculation."ld ln response to a comment regarding this change, the Secletary explained that:

. . . l\e do agree that once Medicare beneftciaries elect Medicare

Part C coverage, they are still, in some sense' entitled to benefrts

under Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH

calculation. Therefore, we arc not adopting as frnal our proposal

stated ¡n the May 19, 2003 proposed rule to include the days

associated with M+C benef.ciaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days fot
M+C benertciaries in the Medicare fract[on . . if the benefrciary is

also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our regulations

to be effolled with that organization on January l, 1999, under part C ofTitle XVIII . ifthat organization as a

contract under that part foi providing services on January 1 , 1999 " This was also known as

Medica¡e+Choice. Tbe Medicare Prãscription Drug, lrnplovement and Modemization Act of2003 (Pub l" 108-

173), enactecl o¡r Decenber 8, 2003, rcplaced the Medicare+Choice program with the new Medicare Advantage

program undcr Part C of Tlle XVIII
lt 69 F"d. Reg. 4891 8, 49099 (Aug. I l, 2004)
ì8 68 Fed. Flee. 27154,2'1208 (May 19, 2003) (emphasis added)'
re 69 Fed. Reg. at 49099.
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at $ 412.106(bx2)(i) to include the days âssociated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.20

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in DSH policy regañing42 C.F.R. $ 412.106(b)(2)(1) was included in the

August 11, 2004 Federal Register, no change to the regulatory la-nguage was published until

auãrrst 22, 200i whenthe FFY 2008 IPPS final rule was issued.2r In that publication the

Secietary noted that no regulatory change had in fact occur¡ed, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected af 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB)." As a result of these rulemakings, Part C davs were

required to be included in the Medicare fraction as of octobe¡ 1,2004 (the "Part c DSH
poiicy"). Subsequently, as part of the FFY 2011IPPS final rule published on August 15,2010'

CMS made a minor revision to $$ 412. i 06(b)(2XiXB) and (b)(2)(iii)(B) "to clarifv" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(Allina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part c DSH policy and the

subsequent regularions issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFy 2005 IPPS rule.25 Flowever, the Secretary has lot acquìesced to that decision.

Moie recently, in Allina Health Services v. Price ("Allina IÌ'),26 the D.C. Circuit confiûned that

the Secretary's 2004 atlernpt to change the standard to include Part C days in the Medicare

fraction hacl been vacated in Allina L27 The D.C. Circuit further fotnd in Allina II that the

Secretary failed to provide proper notice and comment before inclüding Part C days in the

Medica¡ê fractions published for FY 2012.28 Once again, t}le Secretary has not acquiesced to

this declsion.

'zo 
1d. (emphasis added).

2t '12 Fed. Reg. 47130,47384 (Aug 22,2007)
22 '12 Fed. P.eg. àr4'1411.
23 75Fed.F:ef. soo+2,50285-50286,50414 (Aug. 16,2010). See also'15 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposctl ruleûrakillg statûrg: "We arc awarc that there migbt be some confrtsion abotÍ our

policy to include MÁ dãys in the SSI fraction. . . . In order to further clarifi our poÌicy that patient days associated

iith i¿e U"ti"fi"iu es are to be included in the SSI fraction because they are still entitled to benefits under Medicare
parr A, we ar.e proposing to replace the word 'o¡' with the word 'including' in $ 412.106(b)(2)(i)(B) and

$ 412. i06(bx2)(ii¡ (B)."); Attina Heatthcqre servs. v. sebeltus,904 F. supp. 2d 75, 82 n.5, 95 (20t2), aff'd in part

and rev'cI in part,746F.3d ll02 (D C Cir.2014).

'zo 
'146 F. 3d I 102 (D.C. Cir. 2014).

25 746F.3d at I106 n.3, 1l l1 (affirming pofion ofthe district coufi decision vacating the FFY 2005 IPPS rule). .9ee

also Allina l-Iealth Servs. v. Sebelius,9o4 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court conclud€s that the

Secretary,s interprclation of tl'ìe fractions in the DSH calculation, annortnced in 2004 and not aclded to the Code of
Federal ñ.eg'latiàns until the summer of.ZQ.07, was not a "logical outgroqh" ofthe 2003 NPRM ')
26 863 F.3d937 (D.C. Cir' 2017).
21 Id. at 943.
28 Id. ar 943-945.
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Provider's Request for EJR

The Provider explains that "[b]ecause t}le Secretary has not acquiesced to the decision in Allina

[I/ , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed

from the Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $S 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rúe "2e Accordingly, the

Provide¡ contends that the Board should grant their request for EJR.

The Provicler asserts rhat, pursuant to 42 U.S.C. $ 1395oo(f)(l), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a plovider.

The Provider maintains that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the Provider

believes it has satisfied the jurisdictional requirements ofthe statute and the regulations.

Decision of the Board

Pursuant to 42IJ.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405 1842(Ð(1) (2017)'

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specific matter at issue; and (ii) tho Board lacks the authority to

decide a specific legal question relevant to the specific matte¡ at issue because the legal question

is a challenge either to the constitutionality of a provision of a statute or to the substantive or

procedural ialidity of a regulation or CMS Ruling.

Jurisdiction

The participant in this appeal and EJR request filed an appeal involving fiscal year 2011

For purposes of Board jurisdiction over a participant's appeals for cost leport periods ending

prior to Decembe¡ 31, 2008, the participant may demonshate dissatisfaction with the amount of
Medicare reimbursêment for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," ptusuant to the Supreme Court's reasoning set o]u| in Bethesda Hospital
Association v. Bou¡en ("Bethesda.").30 Tn that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

iegulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

pov/er to awa¡d reimbursement.3l

2e Providers' EJR Request at L
r0 I 08 S. Ct. 1255 (198S), ,See also CMS Ruling CMS-1727-R (in self-disaJlowing an item, the provide r submits a

cost repoú that complics \üith the Medicare payment policy for the item and th€n appeals the itçm to the Roard. The

Medicåre Cont¡actoi's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
3t Bethescla, 108 S. Ct. a¡ 1258-59
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On Angust 21,2008, ne\¡/ regulations governing the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(i)(ii) which
requìred for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").33 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additjonal outlier payrnent it was seeking. The

provider's request for -þ,JR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded IhaT, ùndet Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contactor could not address.3a

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar adminisftative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Cont¡actor and left
it with no authority or discretion to make pa)¡ment in the manner sought by the provider on
appeal, the protest requirements of 42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participant involved with the instant EJR request is governed

by CMS Ruling CMS-1727-P'. ln addition, the participants' documentation shows that the

estimated amount in contloversy exceeds $10,000, as required for an indjvidual appeal.35 The
appeal was timely filed. Based on the above, the Board finds that it has jurisdiction for the

above-captioned appeal and the underlying Provider. The estimated amount in controversy is
subject to recalculation by the Medicare conÍactor for the actual final amount in each case.

Board's Analysis Regardins the Appealed Issue

The appeal in this EJR request involves the 2011 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time f¡ame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final ntle ancl later codjfied at

42 C.F.R. $$ 4i2 106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 20i I IPPS final rule). The Board recognizes that, for the

time period at issue in this request, the D.C. Circt¡it in Allina I vacated this regulation. However,

)z 73 Fed,. Reg. 30190, 30240 (May 2,1,2008).
I 201 F. Supp. 3d l3l (D.D.C.2016).
14 |d. at 142.
15 See 42 C.F.R. $ a05.1835(aX2).
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the Secretary has not fomally acquiesced to tbiat vacatur and, in this regard, has not published

any gnidance on how the vacatur is being implemenTed (e.8., only circuit-wide versus

nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that hâs vacated the

regulation and, if the Board were to grant EJR, the Provide¡s viould^have the right to bring suit in
either the D.C. Circuit or the circuit within which they are located.3T Based on the above, the

Board must conclude that it is otherwise bound by the regulatìon for purposes of this EJR

request.

Board's Decision Regardins the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subj ect year and that the participant in this

individual appeal is entitled to a hearing before the Board;

2) Based upon the participant's assertions regarding 42 CF R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the âpplicable existing Medicare law and regulation (42 C.F.R.
g 405.18ó7); and

4) It is without the authodty to decide the legal question of whether 42 C F.R'

$$ 412.106(b)(2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C'F.R. $$ 4i2.106(bX2XiXB)
ând (bX2XiiÐ(B) (201 1) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)( I ) and

hereby grants the Provider's request for EJR for the issue and the subj ect year. The

Provider has 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participating: For the Board:

Clayton .1. Nix, Esq.
Charlotte F. Benson, CPA
Gregory tI. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

X clayton J. trtix

6/26/2019

Clayton J. N¡x Esq.

chair
signed by: Clayton J. Nix -A

36 see genera y Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68, 77-82 (D.D.C .2016), aff',d,875 F.3d 701 (D.c

Cr.20l7).
31 See 42lJ.S.C. $ l395oo(f)(l)
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DEPARTMENT OF HEALTH & HUMAN SERVICES,:#( Prov¡der Re¡mbursement Rev¡ew Boârd
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 2L2O7
470-786-2671

Electronic Delivery

Maureen O'Brien Griffin, Esq.
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street
Suire 400
Indianapolis, IN 46204

RE: EJR Determinøtion
1 3-01 86GC LifePoint 2007 DSH Medicare/Medicaid Fraction Part C Days Group

Dear Ms. Griffin:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' hsne 12,
2019 request for expedited judicial review C'EJR') (received June 13, 2019) for the appeal
referenced above.r The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

The improper inclusion by the [Medicare Contractor] and the
Centers for Medica¡e & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments.2

Statutory and Resulatory Backeround: Medicare DSH Pavment

I This EJR request also included case number l6-2225GC. The Board is sending a development letter under
separate cover seeking additional information.
2 Providers' EJR Request at l.
1 See 42r.J.5.C. $ 1395ww(dXl)-(5);42 c'F .R' Part 412.
4kl

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain pa¡'ment adjustments.a



The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a signifìcantly
disproportionate number of low-income patients.6

EJR Determination for Case Nos. 13-0186GC
Hall Render LifePojnt 2007 DSH Medicare/Medicaid Fraction Part C Days Group
Page 2

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days fo¡ such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under pdrt A of lhis subchapter . . . .

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("lff'1.r As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification âs a DSH, and it âlso determines the arnount of the DSH payntent to a qualifying
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ I 3 95ww(d)(5)(FXvÐ(t), defiries the Medicare/SSl fraction as:

l0

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.r I

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
ássistance under a State plan approved under subchapter XIX [the
Medicaid program], but who ware not entitled to benefits under
part A of thß subchapter, and the denomìnator of which is the total
number of the hospital's patient days for such period.12

5 See 42U.5.C. $ l395ww(d)(5).
6 See 42\J.5.Q. $ 139sww(d)(5)(F)(i)(I); a2 C.F.R. $ 4t 2.106.
7 See 42U.5.C. $$ 139sww(d)(5)(F)(i)(I) ancl (tl)(s)GXv); 42 c.F.R $ 412 106(c)(l)
8 See42V.S.C. $$ l39sww(dX5XF)(iv) and (vii)-(xiii);42 C F.R $412.106(d).
e See 42U.5.C. $ l39sww(d)(5)(r)(vi).
ro (Emphasis added.)
rr 42 C.F.R. A 412.106(bx2)-(3).
r'? (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days of service fo¡
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantaqe Proqram

The Medicare progrâm peínits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
sla;frte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
if is appropriate to include the days associated with Medicare 

-

patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated
\rith Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of Decembe¡ 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

With the creation of Medicare Part C in 1997,11 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payrnent made for their

rr 42 C.F,R. $ 412.106(bX4).
ra of Hcalth and Human Sewices.
l5 55 Fed. Reg. 35990,39994 (Sept. 4, 1990).
t6 Id.
r? The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
coclifetl øs 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
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care under part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.r8

No fui1her guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ('IPPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

t.'

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentqge. These patient

days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benertiiary who is also eligible for Medicaid would be

included in thl numerator of the Medicaid fraction . ' ' 'te

'fhe Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

{tnal rule,bynoting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2)(i) to

'rinclude the days associated 'ivith [Part C] beneficiaries in the Medicare fraction of the DSII
calculation."2o In response to a comment regarding this change, the Secretary explained that:r

. . . We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entkled to benertß

under Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule lo include the days

associated with M+C benef.ciaries in the Medícaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Meclicare fiaction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

Medicarel on December 31 1998, wittr an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered

to be eff;lled with that organization on January l, t999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on Jantnry I, I999 . ." This was also known as

Medicara+Choíce. ih" M"ãi.ar" Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L l08-

173), enacted on December 8, 2003, replaced the Medicare+Choica program with the new Medicare Advantage

program under Part C of Title XVIII.
18 69 Fed. Reg,48918,49099 (Aug ll,2004).
le 68 Fed. Reg. 21154,27208 (May 19, 2003) (emphasis added).
20 69 Fed. Rcg. at 49099.
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement \ ould require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH poticy regarding 42 C.Þ-.R. $ 4I2.106(bx2)(i) was included in the

August 11, 2004 Federal Register, uo change to the legulatory language was published until
A:ugtsT 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent \¡/ith the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2XiXB) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the'Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August t5,2010,
CMS made a minor revision to $$ 412.106(bX2XiXB) and (b)(2XiiiXB) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the Dist¡ict of Columbia in Allina Healthcare Services v. Sebelius
(Allina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price ("Atlina Il'),27 lhe D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Attina 1.28 The D.C. Circuit fuithe¡ folnd in Altina II that Ìhe
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 20I2.2e Once again, the Secretary has not acquiesôed to
this decision.

2r 1¿ (emphasis added).
22 

7 2 F ed. Reg. 47 130, 47 384 (Aug. 22, 2007).
21 72Fed.P.eg. àt 47411.
24 

7 5 Fed. Reg. 50042. 50285 -50286,50414 (Aug. 16,2010). SeealsoT5 Fed Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to fui1her clarify our policy that patient days associated

with MA beneficiaries are to be included in the SSI f¡action because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); A|ina Hedlthcqre Servs. v. Sebelius,904 F . Supp. 2d 75, 82 î 5,95 (2012), aff'd in pqrt
a nd rev' d in part, 7 46 F. 3d | | 02 (D.C. Cir. 20 14).
25 

7 46 F . 3d | 102 (D.C. Ctr. 2Ol4).
26i46F.3dat I106 n.3, l l l 1 (affirming portion ofthe district court decision vacating the FFY2005 IPPSntle). ,gee

also Allina Ilealth Servs. v. Sebeli.u.s,904 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.").
27 8$F.3d937 (D.C. Ct.2011).
28 I¿1. at 943.
2e |cl. at943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secretaqy has not acquiesced to the decision in Allina

[I], the 2004 regtlation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid fraction remains in elTect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ru1e'"30 Accordingly, the

Provide¡s contend that the Board should grant their request lbr.hJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regUlation or CMS Ruling" raised by a provider

The Providers maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue Further, the

Providers believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute o¡ to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise this group appeal within this EJR request have filed appeals

involving frscal year 2007 .

For purposes of Board jurisdiction over a participant's appeals for cost report peliods ending

prioi to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme'Court's reasoning set ot| in Bethesda Hospital
Association v. Bowen (" 8 ethesda").3 | ln that case, the Supreme Court concluded that a cost ,

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
ofã regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.32

30 Providers' EJR Request at 1

3r 108 S. Ct. 1255 (1988). See ølso CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that coÀplies with the Medicare payment policy for the item and then appeals the item to the Board. The

Me4icåre Contractoi's NPR would not includè any disallowance for the item. The provider effectively self-

disallowed the item.).
32 Bethesda,108 S. Ct. at 1258-59.
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On August 21, 2008, new regulations governing the Board were effective.33 $,mong the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on o¡ afte¡ December 3 1, 2008, providers who were self-
disallowing specific items had to do.so by following the procedures lbr tiling a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").3a In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier paynent it was seeking' The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, undet Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare ConÍactor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administ¡ative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or pa)'rnent policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.36 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008.

The Board has determined that the participants involved with the instant EJR request are

govemed by the decision in Bethesda. The appeals of the revised NPRs contained an adjustment

to Part C Days as required for Board jurisdiction. In addition, the participants' documentation
shows that the estimated amount in controversy exceeds $50,000, as required for a group

appeal.3T l'he appeals were timely filed. Based on the above, the Boârd finds that it has

jurisdiction for the above-captioned appeals and the underlying providers. The estimated amount

in controversy is subject to recalculation by the Medicare contractor for the actual final amount

in each case.

33 73 Fed. Reg. 30190, 30240 (May 23, 2008).
14 201 F. Supp.3d l3l (D.D.C.2016).
35 Id. at 142.
!ó See 42 C.F.R. $ 405.1889(bxl) (2008).
31 See 42 c.F.R. $ 405.1837.
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Board's Analysis Reqarding the AÞpealed Issue

The appeals in this EJR request involve the 2007 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor ¡evision published in the FFY 2011 IPPS 1ìnal rule). 'l'he tsoard recognizes that, for the
time perio<l at issue in these requests, the D.C. Circuit in Allina I vacated this regulation.
However, the Secretary has not formally acquiesced to that vacatur and, in this regard, has not
published any guidance on how the vacatur isbein9 implemented (e.g., only circuit-wide versus
nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has vacated the
regulation and, if the Board were to grant EJR, the Providers would have the right to bring suit in
either the D.C. Circuit or the circuit within which they are located.3e Based on the above, the
Board must conclude that it is otherwise bound by the regulation for purposes ofthis EJR
request.40

Boa¡d's Decision Regardinq the EJR Request

The Board finds that:

1) It has jurisdiction ove¡ the mâtter for the subject year and that the participants in this
group appeal are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ a12.106(bX2Xi)(B) and
(bx2)(iiÐ(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board f,inds thât the question of the valitlity of 42 C.F.R. $$ 412.106(b)(2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the Providers' request for EJR for the issue and the subject year. The

t8 Scc generally Grant Med. Ctr. v. Bunuell,204 F. Supp 3d68,'77-82(DDC.2016),aff'a,815F 3d701 G).C.
Cir. 20 l7).
3e See 42rJ.S.C. g l395oo(f(l).
a0 Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request. In its filing, WPS argues thal. the

Board should deny the EJR request because the Board has the authority to decide the issue unde¡ appeal since it is
not bound by the Sec¡etary's regulation that the federal district court vacated tn ALlina, The Board's explanation of
its authority regarding this issue addresses the arguments set out in WPS' challenge.
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Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participatin g:

Clay'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

6/26/20't9

X Clayton J. Nix

Clayton J. N¡x, Esq.

Chair
Siqned by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Byron Lanrprecht, WPS (Electronic Mail uy'Schcdules of Pr:ovidcrs)
Wilson Loong, Þ'SS (Electronic Mail rv/Sclledules of Providcrs)



¿g¡ 2 6 2lll9

DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Sulte 100
Baltimore, MD 27207
4r0-7a6-267r

Electronic Mail

Anjana Gunn

Quality Reimbursement Services, Inc.
150 N. Santa Anita Ave., Suite 5704
Arcadia, CA 91006

RE: Expedited Judíciøl Review Determínation
17-1554GC GNP/AHMC Healthcare 2014 DSH SSI Ratio - Medicare Part C Days Group

11-t138GC GNP/AHMC Healthcare 2Ol4 DSH Medicaid Ratio - Medicare Part C Days Grp.

Dear Ms. Gunn:

Issue in Dispute:

The issue in this appeal is

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 28,

2019 request for expedited judicial review (.'EJR') for the appeals referenced above. Jhe
Board's ìetermination regarding EJR is set forth below.r

[V/]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment

("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutory and Requlatory Background: Medicare DSH Pavment

Part A of the Medicare Act còvers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

I OnMay 28,2019, the Providers' representative, Qualily Reimbursement Services, Inc. ("QRS") requested that the

Bóard bifurcate eacb group into two separate groups - one for discharges occurring before Oclobe¡ I , 2013 and one

for discharges occurring on or aftçr {hat date. The Roard grant€d that request and established Case Nos. 19-2IOAGC

and l9-21O5GC fo r the post t}/t /2013 Part C Discharges issue ; the Part C Discharges fiom 7/l /2013 - 9/30D013

rernain in these groups, Case Nos. l7-1554GC and l7-l738GC
2 Providers' EJR request at l.
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prospective payment system ("Prs'1.: under PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, whìch requires the

Secretary to provide increased PPS paymonts to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..Drr"¡.t As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

úospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two

fractions are ¡eferred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was."entitled to benefits under part A "

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter. ' . ' t0

The Medicare/sSl fractìon is computed annually by the centers for Medicare & Medicaid

Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adj ustment. r I

'.[he statute,42 U.S.C. $ 1395ww(d)(5)(pXviXil), defines the Me<]ioaid fraotion as:

3 See 42U.5.C. $ l395ww(d)(l)-(5):42 C.F.R. Part 4l2-
4lcl.
5 See 42 U.S.C. $ I .i95ww(d)(5 ).
6 See 42|J.S.c. $ l39sww(d)(s)(F)(i)(l); a2 C.F R. $ 412.106
7 see 42rJ.S.c. $$ l39sww(d)(s)(F)(i)(I) and (tlXsXlìXv); 42 C F.R $ al2106(cXl).
I See 42IJ.S.C. $$ l395ww(d)(5)(F)(iv) ancl (vii)-(xiii);42 C.F.R. A 412.106(d)
e See 42 tJ.S.C. g 139sww(d)(5)(F)(vr).
Io (Emphasis added.)
ìr 42 C.F.R. $ 412.106(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XD( [the
Medicaid program], but who werc not entitled to beneJìts under
part A of this subchapter, and the denominator of which is the total

¡umber of the hospital's patient days for stch period.12

The Medicare contractot determines the number of the hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.13

Medica¡e Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care stafute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42u.5.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare FIMO patient care days'

In the September 4,1990 Federal Register, the Secretaryl4 stated that:

Based on the language of section t886(dX5XFXvi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1 , 1987 , we \¡/ere not able to isolate the days of care associated

wiLh Medicare patients in IIMOs, and thcrcfore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1,1981 , a fìeld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

r'? (Emphasis added.)
I3 42 C.F.R. li 4 t 2.l 06(bX4).
¡a of Health and lÌuman Services.
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including HMO days in the SSl/Medicare percentage lof the DSH
adjustment].r5

At thât time Mddicare Part A paid for HMO services and patients cóntinued to be eligible for
Part 4.16

With the creation of Medicare Part C in 199'1,t1 Medicare beneficia¡ies who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutoly change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscal

year 2001-2004. tB

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 lnpatient Prospective Payrnent System ("IPPS") proposed rules were published in
the Federal Register. h that notice the Secretary stated that:

. . . once a benehciary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attr¡butable Ío the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the coutxt oftotal patient days in the

Medicaid lract¡on (the denominator), and the patient's days for
the M+C benertciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . te

The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412 106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."20 ln response to a comment regarding this change, the Secretary explained that:

I5 55 Fed. Reg. 35990,39994 (Sept.4, 1990).
t6 Id.
f7 The Medicare Part C program didnot begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

codiJied as 42lJ.S.C. g I394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3 I 1998, with an eligible organization under . . [42 U.S.C. 1395mm] shall be considered
to be en¡olled with that organizatìon on January l, 1999, under part C of Title XVIIL . if that organization as a

contraçt under that part for providing services on January l, 1999 . . . ." This was also k¡ow¡ as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medica¡e+Choice program with the new Medicare Advanlage
program rrnder Part C ofTille XVlll.
r8 69 Fed. Reg. a8918, 49099 (Aug. 11,2004).
¡e 68 Fed. Reg.27154,27208 (May 19, 2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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. . . We do agree that once Medicare beneficiaries elecî Medicare
ParÍ C coverage, they are still, in s.ome sense, entitled to benertß

under Medicare Part A. We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Thcrcfore, we are noT adopting as final our proposal
stated in. th.e May 19, 2003 proposed rule to include the days

associated with MrC beneficiaries in the Medicaíd fraction.
Instead, we are adopting a policy to include the patíent days for
M+C benefrciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medica¡e fraction. We æe revising our
regulations at S 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in DSH policy r egañing 42 C.F.R. $ 412.106(b)(2xi) was included in the

Augùst 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and a¡rnounced that she had made

"technical corrections" to the regulatory language consistent \eith the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(b)(2)(i)(B) and (bx2xiiixB).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH

policy"). Subsequently, as part of the Þ-FY 201 1 iPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 4 i 2.106(bX2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including "2a

'zr 1¿l. (emphasis added).
22 

7 2 F ed. Reg. 47 130, 41 384 (ll.tg. 22, 2007).
2) 72Fed.Reg. at 47411.
24'15Fed. Reg. 50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (Mav 4,

2010) (preambìe to proposed rulenraking stating: "Wç are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . - Tn order to further clarify our policy that patient days associated

with MA beneficia es are to be inchrded in the SSI fraction because they are still entitled to benefits unde¡ Medicare
Part A, we are proposing to replace the word 'o¡' with the word 'including' in $ 412.106(b)(2)(i)(B) and

$ 412.I O6(b)(2xiii )(B)."): Allina Healrhcare Servs. v. Sebelíus,904 F. Supp. 2d'7 5,82 t.5,95 (2012), a.['d itt part
antl rev'd inpart,'146F.3d 1102 (D.C. Cir.2O\4).
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The U.S. Circuit Cou¡t for the District of Columbia in Allina Healthcare Services v. Sebelius

(,4llina I),2s vacated borh rhe FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS fìnal rule codifying the Part C DSH policy

adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health services v. Price ("Allina Il'),21 the D.c. circuit confirmed that

the Secretary's 2004 attempt to chauge the standard to include Part C days in the Mcdicarc

fraction had been vacated in Allina L2E The D.C. Ci¡cuit frfther fottnd in Al.li.na II Íha| Ihe

Secretary failed to provide proper notice and comment befole including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providerso Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[IJ, the 2004 regulation requiring Part C days be included in the Pafi A/SSI fraction and removed

from the Medicaid fraction remains in effeðt as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bx2)(iiÐ(B). (The '2004 Rule') The Board is bound by the 2004 Rule."3o Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert rhat, prÍsuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements ofthe statute ând the

regulations.

Decision of the Board

Pursuantto 42U.5.C. $ 1395oo(f)(l) andtheregulationsar42 C.F.R.$ 405.1842(Ð(1)(2011),
the Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide

a specific legal question relevant to the specific matter at issue because the legal question is a

challenge eithcr to lhe constitutionality of a provision of a statutc or to thc substantivc o¡
procedural validity of a regulation or CMS Ruling.

'z5 
746 F.3d I 102 (D.C. Crr. 2014J.

26 '146 F .3d. at I I 06 n.3, I I I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebeltus,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's interpretation of the fractions in the DSH calculation, announced in 2004 ând not added to the Code of
Fcdcral Rcgulations until 1be summer of2007, was not a "logical outgroMh" ofthç 2003 NPRM.").
,? 8óJ F.Jd 9i7 (D.c. ck.20t'7).
28 Id. at 94 3.
2e ld. a]!943-945.
io EJR Requesl at L
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The participants in this EJR request have filed appeals involving the 2014 cost reporting period.

Based on the Providers' representative's Request for Biñuqation, the period at issue for these

appeals is only for discharges prior to 10/1/2013. All ofthe Participants in these groups have a

fiscal year ending 6/30/2014 and, therefore, this EJR determination addresses the period from
7 / | I 20 1 3 through 9 130 /20 13.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to Decembe¡ 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI{Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association y. Bowen.3t In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.32

On August 2l,2}08,new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).34 In Banner, the provicler filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded That, tnder Bethesda, The 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medica¡e Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23 ,201 8, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1,2016, Under this nling, where the Board determines that the specific item under

rr 108 S. Ct. 1255 (1988). See a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with tlre Medicare payment policy for the item and then appeals the item to tlìe Board. The
Medicare Contractor's NPR would not include any disallor¡r'ance for the item. The provider effectively self-
disallowed the item.).
i2 ßethesda ar 1253-59.
3r 73 Fed. P.eg, 30,190,30,240 (May 23, 2008).
34 201 F. supp.3d l3l (D.D.c.2016)
35 Banner ar 142.
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appeal was subject to a regulat.ion or payment policy that bound the Medicare Contractor and left

if with no authority or discretion to make payment in the man¡er sought by the provider on

appeal, the protest requirements of 42 C.F.R. $ a05. 183 5(a)( i)(ii) were no longer applicable.

fió*"rr.t, a provider õould elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has dctcrmined that the remarning participants' appeals involved with the instant F,.TR

Request are govemed by CMS Ruling 1727-R. In addition, the participants' documentation

shows that the estimated amount in conffoversy exceeds $50,000, as required for a group

appeal36 and that the appeals were timely filed. The estimated amount in controversy is subject

tõ iecalculation by the Medicare contractor for the actual final amount in each case.

Accordingly, the 
'Board 

finds that it has jurisdiction for the referenced appeals and participants.

Board' s Analysis Re gardine the Appea!çd-is-çqe

The appeal in this EJR request involves the cost repofiing period 2014, only for the period from
7/l/20j 3 through 9/30/2013. Thus the appealed cost reporting period falls squarely within the

time frame applicable to the Secretary's FFY 2005 IPPS rule being challenged. The Board

recognizes thaì the D.C. Circuit vacated this regulation in Allina for the time period at issue in

thesJ requests. However, the Secretary has not formally acquiesced to that vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g., only

circuit-*ide veisus nationwide). See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,

77-82(D.D.C.2016),appealJited,No.16-5314(D.C.Ci¡.,Oct31,2016). Moreover,theDC'
Circuit is the only circuit to date that has vacated the regulation and, if the Boa¡d were to grant

EJR, the Providers would have the right to bdng suit in eithe¡ the D.C. Ci¡cuit or tlre circuit

within which they are located. see42IJ.S.C. $ 1395oo(f)(1). Based on the above, the Board

must conclude that it is otherwise bound by the regulation for purposes of this EJR request.

Board's Decision Resardins the EJR Req!ç$

The Roard finds that:

l) It has jurisdiction over the maLter [oÌ the subject year and that the participants in thcsc

group appeals are entitled to a hearing before the Board;.

2) Based upon the participants' assertions regarding 42 C.F.R $$ 412.106(bX2)(i)(B) and

(bX2XiiiXB), there a¡e no findings of fact for resolution by the Boarcl;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

36 ,iee 42 Ç.F.R.8 405.I 837
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4) It is without the authority to decide the legal question of whether 42 C.F R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (20i 1) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule are valid.

Accor<Ìingly, the Board finds that the question of the validity of 42 C.F.R' $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 I-I S.C. $ 1395oo(f(1) anrl

hereby grants the remaining Providers' request for EJR for the issue and the subj ect year. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

the appeals.

Ìoard Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

6/26/2019

X Clayton J. Nix

Clay.ton J. Nix, Esq.

Chair
Signed by. Clayton J. N¡x -A

Enclosure: Schedules of Providers

cc: Lorraine F¡ewefi, Noridian Healthcare Solutions c/o Cahaba Safeguard Administrators
Wilson Leong, Federal Specialized Services
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R.E: Expedited Judicial Review Determinøtion for Case No. 09-1745GC

QRS Providence Health 2005, 2007 Medìcare Part C Days CIRP Group

Dea¡ M¡. Nord:

The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers'
Aprll4,2019r request for expedited judicial review C'EJR') of PRRB Case No. 09-1745GC.
The Board's jurisdictional determination and decision regarding the EJR request is set forth
below.

Issue in Dispute

the issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital âdjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

' On May 2, 201 9, the Board sent â Request for Information to tlte Providers' i epresentative, Quality
Reimburscment Sewices, Inc. ("QRS") and to the Medicaro Cont¡aclor. The Board asked áol& parties for additional

information with ¡espect to Providers in the group that have a fiscal year thal begins in federal fiscal year ("FFY")
2004 and ends tn FFY 2005. In this letter, the Board gave both parties 30 days to respond, a¡d indicated that the

request for additional information stayed the 30-day period for responding to the EJR request. QRS submitted its

response on May 9, 2019. The Medicare Contractor had until June 2, 2019 to submit its response, but failed to do

so. The Boa¡d will add¡ess this under separat€ cover. The 30-day period fortheBoardto respond restarted on June

2,2019, after ¡he expiration of the 30 days for the parties to respond to the Request for Information. In its response,

QRS indicated there ìs no dispute in this group with respect to Part C days in the SSI fraction or with discharges

prior to October l, 2004. QRS gocs on to state that Part C days shottld be excluded from the SSI fraction and only
included in the Medicaid fraction. Only the l0/ l/04- 12lj ì -04 period is included in this group appeal. Therefore,

there is no dispute in this group with respect to Part C days in the SSI f¡action or with discharges prior to October l,
2004.
2 Provide¡s' EJR request at I .
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Statutory and Regulatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("ff S'1.r Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.a

The PPS stahÌte contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.ó

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("nnn'1.t As a proxy for utilization by low-ìncome patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
fractions are refer¡ed to as the "Medicare/SSl" fractìon and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A.."

The stâtute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the f¡action (expressed as a percentage), tlre numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled 10

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominato¡ of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calcÙlation to compute a hospital's
DSH paymênt adjustment.r I

3 See 42U.5.C. $ 1395ww(d)(Ì)-(5);42 C.F.R. Pafl 412.
4Id.
5 See 42tJ.S.C. $ l395ww(dX5).
6 see 42 tJ.5.c. $ 139sww(d)(s)(F)(i)(l); a2 C.F.R. $ 412-106.
7 See 42r¿.5.C. $$ l39sww(d)(s)(Fxixl) and (iXsXpXv); 42 c.F.R. $ a12.106(c)(l)
s.s¿c42 ILS.c. $õ 1395viw(dx5xF)(iv) and (vii)-(xiii); 42cFR. $ 412.ì06(d).
e See 42U.5.C. $ l39sww(d)(s)(F)(vi).
¡o Emphasis added.
,, 42 C.F.R. $ 4r2.r06(b)(2)-(3).
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The statute, 42U.5.C. $ 1395ww(d)(5)(FX"Ð(U), defrnes the Medicaid fraction as:

the f¡action (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entítled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare conÍactor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r3

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C' $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section fo¡ individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and en¡olled under part B of this subchapter . . "
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryta stated that:

Based on the language of section 1886(dXSXFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who we¡e entitled to benefits under Part 4," we believe
it is appropriate to include the days associated v/ith Medicare
patients who receive czle ar a qualified HMO Prior to December

1, 1987 , we v/ere not ablc to isolate the days ofcare associated

with Meclicare patients in HMOs, and therefore, were unable to
fold this nnmber into the calcrtlation [of the DSH adjustment].
I-lowever, as of December 1,1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

r2 Emphasis added.
rr 42 C.F.R. $ 412.106(bx4).
la of Health and Human Services.
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including HMO days in the SSVMedicare percentage [of the DSFI
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. ró

With the creation of Medicare Part C in 1997,t7 Medicare beneficiarìes who opted for managed

care coverage under Medicare Part C were no longer entitled to have payrnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in tlre SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payment System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice t¡e Secretary stated that:

[O]nce a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A . . . .

once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH potient percentage. These palíent
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for the
M+C benefrcíary who is also eligible for Medicaid would be

included în the numerator of the Medicaid fraction . . . . te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a.comment regarding this change, the Secretary explained that:

Llle do agree that once Medicare beneJìciaries elect Medicare Part
C covèrage, they are still, in some sense, entitled to benefits under
À.[edicare Part A, We agree with the comnienter that these clays

'5 55 Fed. Reg. 35990,39994 (Sept.4, 1990).
t6 Id.
i7 The Medicare Part C program did not begin operating until January 1, 1999. See P.L. I 05-33, 1997 HP'2015,
cocltfiecl as 42\J.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Medicare] on December 3 I 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be conside¡ed

to be eruolled with that organization on January l, 1999, under part C ofTitle XVIIL . ifthat organization as a

contract under that part for providing services on January l,1999 . ." This was also known as

Medicare+Choice. 'l he Medicare Prescription Dmg, ImprovemeÍt and Modernization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, repl4ced the Medicare'l Choice program with the new Medicare Advantagc
program under Part C ofTitle XVIIL
ì8 69 Fed. Reg.48918,49099 (Aue. I l,2004).
ìe 68 Fed. Reg. 27 154,27208 (May 19, 2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as ftnal our proposal
stated in the May 19, 2003 proposed rule 1o include the days

associated with M+C benertciaries ín the Medicaidfraction.
Instead, we are adopting a policy to include the patient days for
M+C benertciaries in the Medícare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction' We are revising ortr

regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSH calculation.

Although rhe change in DSH policy regarding 42 C.F.R. $ 412.106OX2XÐ was included in the

August 11, 2004 F ederal Register, no change to the regulatory la-n^guage was published until
Aúgttst 22,2007 whenthe FFY 2008 IPPS final rule was issued 22 In that publication the

Secretary nòted thât no regulatory change had in fact occur¡ed, and announced that she had made

"technical corrections" to the regulatoly language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2XiXB) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as ofOctober 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 201 I IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ a12.106(bX2XÐ(B) and (bX2Xiii)(B) "to clarifv" the Part C

DSH poticy by replacing the word "or" with "including'"24

The U.S. Circuit Court fo¡ the Distrrct of Columbia in Allina Healthcare Semices v. Sebelius

(,,Allina l'),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFY 2005 IPPS rule.26 Flowever, the Secretary has^not acquiesced to that decision.

Moie recently, in Altina Heatth servíces v. Price ("Allina Il'),21 the D.c. circuit confirmed that

'zr .¿¿ (emphasis added).
22 72 Fed. Il:eg. 4'1130,41384 (Aug.22,200'ì)

'3 Id. at 47411.
24 

7 5 Fed. Reg. 50042,50285-50286, 50414 (Aug. 16,2010). seealsoT5 Fed, Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "V/e are aware that there might be some confusion about our

policy ìà include MÀ aãys i" the SSI fraction. . . . ln order to further clariry our policy that patient days associated

with ii4A beneficia¡ies are to be included in the SSI fraction becaus€ they are still entitled to benefits under Medicare

Part A, we are pfoposing to replace tlre wo¡d 'or' with the word 'including' in $ 412.106(b)(2)(i)(B) and

$ 412.106(bx2i(ii¡ (B)."); Atlinq Healthcare Servs. v Sebelius,904F Supp.2d 75,82 n.5,95 (2012), aff'd inpart
and rev'd i part,746F.3d I l02(D.C.Cir.2014)

'z5 
746 F.3d I 102 (D.C. Cir. 2014).

26 Id. aL 1106 r.3, i I I t laffirming pofion ofthe district court decision vacating the FFY 2005 IPPS rule) 'See a/so

Allina l-Ieqlth Ser¡s. v. Sebelius,904 F. Sr.rpp, 2d't 5,89 (D,D.C. 20I 2) C'The Court concludes that the Secretary's

interpretation of the fiactions in the DSH calculation, announced in 2004 and not added to the Code ofFederal

Regulations until the summer of2007, was not a "logical outgrowth" of the 2003 NPRM ")'
27 863 F.3d,937 (D.C. Cir. 2017).
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the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Altina L2E The D.C. Circuit fuithe¡ found in Allina II That The

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published îor FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Altina

[I], the 2004 rogulation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 Rule."30 Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Provide¡s assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The P¡oviders maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute.and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ l395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it deterrnines that: (i) the Board has jurisdiction
to conduct a hearing on the specific mâtter at issue; and (ii) the Board lacks the authority to
decide a specifìc legal question relevant to the specific matter at issue because the legal question

is a chalJenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction -for the Group Participants

The participants that comprise the group appeals within this EJR request have frled appeats

irrvolvirrg fiscal years 101'l/2004 through 2007.

For purposes of Board jurisdiction over a participant's appeals for cost repofi periods ending
prior to Decembe¡ 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Meclicare reimbursement for the appealed issue by claiming the SSVPart C iss¡e as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3t ln that case, the Supreme Court concluded that a cost

28 Id. at943.
ze Ll. ¿,1943-945.
lo EJR Rcquest at L
I' 108 S. Ct. 125 5 (1988). See also CMS Ruling CMS-I727-R (in self-disaJlowing an item, the provide¡ submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board Thc

Medicàre Contractor's NPR would not include any drsallowance fo¡ the item. The provider effectively self-
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report submitted in full compliance with the Secretary's rules and regulations, does not baI a

provider from claiming dissatisfaction with the amount of ¡eimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the conhactor is without the-

power to award reimburs ement.32

A. Jurisdictional Determination On SpeciJic Individual Participants

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any

review of an EJR request pursu ant to 42 C.F.R. $ 405.1842 and the Board has the authority

request "[a]11 of the infomation and documents found necessary by the Board for issuing a[n

EJRI decision,"33 including documentation relating to jurisdiction. Similarly, the regulations
goveming group appeals specify that jurisdiction "may be raised at any time."3a

1. Participant 4: Holy Family Hospital, P¡ovider No. 50-0077 ,FYE l0lll2004 - 1213112004

The Board finds that it does not have jurisdiction over this Provider because it did not
properly transfer the Part C days issue from its individual appeal to an optional group in

2009 and that, as a result, the subsequent transfer requests are not valid.

Participant 4, Holy Family Ho spital (12131/2004), filed its individual appeal request with
the Board on September 25,2006, to which the Board assigned CaseNo. 06'2402. The
Provider's request was titled, "Request for a Board Hearing and Transfe¡ of an Issue to a
Group Appeal. With respect to the "Medicare HMO Days" issue, the Provider included
the issue statement and also indicated, "A group appeal is currently being formed and we

intend to transfe¡ this issue to that group."35 However, the appeal request did not include
an actual request to t¡ansfer.

Subsequently, in a request dated March 9,2009, titled "Request to Transfer Issue to a

Gloup Appeal," the P¡ovider submitted a request to transfer the Part C days issue from its
individual appeal to a groùp. However, the transfer request does not refercnce any case

number. Rather, it indicates that the group is the QRS Providence Health Medicare Part

C Days CIRP Group (proposed name) but does not reference any specific hscal year or
case irunìber (or even request t¡at a ncw group appeal be fotmed).36

disallowed thc item.).
12 Bethesda,108 S. Ct. a|1258-59.
33 42 C.F .R. g a05.1 Sa2(eX2Xii) (referencing to the decision in subsectior¡ (f) which included a decision on both

jurisdiction and thc EJR request).
3o 42 C.F .R.405.1837(e)(2) srates. "The Boqrd moy make jurisdictional Jìndings under S 405.1840 flt any time,

including, but not limited to, following a request by lhe providers for the jurisdictional findings. The providers may

request jurisdictio¡al findings by notifying thc Board in wrrting that the group appeal is fully formed, or that the

prôvideis believe they have satisfied all ofthe requiremcnts for a group appeal hearing request, and the Board may

proceed to make ju¡isdictional findings."
35 Schedule ofProvide¡s at Tab 48.
16 Schedulc ofProviders at Tab 4C.
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Notwithstanding this history, the group representative asserts in the Schedule of
Provide¡s that the Provider was transferred to Case No. 07-2388G (QRS Pre-10/1/2004

DSH Medicare Managed CarelMedicaid Eligible Days Group). However, that is not

reflected in the Provider's March 9, 2009 transfer request.

The Board notes that Case No. 07-2388G was established on July 17, 2007 and Holy
Family Hospital did not request to transfe¡ the Part C days to that group until much later
on March 9, 2009. As such, it is clear that the case was well established and the Provìder

should have known the group case number (and correct group title) to reference on its

fiansfer request. Based on the above, the Board finds that the March 9, 2009 transfer

request is void.

Next, the Provider submitted a request, dated February 1,2016, to transfer the Part C

days issue apparently from 07-2388G to Case No. 09-1708GC (QRS Providence Health

2004 Medicare Part C Days CIRP Group).37 In this regard, this transfer request
references the Provider's individual appeal, Case No.06-2402, and Case No. 07'2388G
on the prior Board Case No(s) line. However, as noted above, the Provide¡ could not
transfer from 07-2388G since there is no evidence ofsuch a transfer (moreover, any
group to group transfers have to be approved by the Board per Board Rule 17 discussed

below). Furlher, the Provider could not transfer from the individual appeal at that tims
(i.e., in February 2016) because the Provider's individual appeal had already closed over
6 years earlier on June 77 ,2009.

Last, on June 8, 2016, the Board issued a decision in Case No. 09-1708GC in which it
bifurcated the period from 10/112004 - 12/31/2004 for several providers in the group,

including Holy Family Hospital, and transferred that portion of the cost reporting period
to this appeal, Case No. 09-1745GC.

The problem arises because the Provider never established that it properly transfer¡ed the

Part C days issue from its individual appeal, Case No.06-2402, to the optional group

appeal, Case No. 07-2388G. Because the Provider did not properly transfer the issue to

the optional group appeal, the attempt to subsequently transfer to the CIRP group 09-

l708GC is not valid. As the Provider was not properly pending in Case No. 09-1708GC,

it should not have been included in the Board's decision to biñrrcate the parlial fiscal
years and transfer them to this appeal, Case No. 09-1145GC.

Additionally, the version of the Board Rules that were in effect at the time of the

February 1, 2016 request to kansfer the issue from Case No. 07 -2388G to Case No, 09-

1708GC states:

Rute 17 - Request to Trânsfer from Group Appeal into Other Appeals (42

C.F.R. S a05.f 837(eX5)) (Äppendix - Model Form D)

l7 Note this also suggests that the Provider k¡ew its initial transfer request was void
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The Board will not grant a request to transfer from a group case to another case

except upon written motion demonstuating that the groùp failed to meet the

amount in controversy upon full formation or common issue requirements. The
motion must also include a fully executed Model Form D (Transfer Form) and

Model Form A as appropriate. No transfer from a group 10 another case is

effective unless the transfer request is approved by the Board.38

There is nothing in the record to indicate that the Board approved the request to transfer
f¡om Case No. 07-2388G to Case No. 09-1708GC. Accordingly, that transfer is not
valid.

Based on these facts, the Board finds that the Provider did not properly tlansfer the Part C
days issue from its individual appeal to Case No. 07 -2388G and that, as a result, any

subsequent attempts to t¡ansfer from that group to another group could not be valid (and,

in fact, were not Board approved). Accordingly, the Board hereby dismissed the Provider
from this appeal.

2. P afücipant l1: Holy Family Hospital, Provider No. 50-0071,FYB l2l3l/2005

The Board finds that it does not have jurisdiction over Holy Family Hospital (FYE
12/3112005) in this appeal because the Provider has appealed from a revised Notice of
Program Reimbursement C'NPR') that did not adjust the SSI percentage. The Provider's
revised NPR was issued on 4/12/2007 and it filed its appeal request with the Board on
10/4/2007.

The Code of Federal Regulations provides for an opporhrnity for a revised NPR. 42
C.F.R. $ 405.1885 (2007) provides in relevant part:

A detemination of an intermediary . . . may be reopened with respect
to findings on matters at issue in such determination or decision, by
such intermedia¡y. . . either on motion of such intermediary. . . or on
the motion of the provider affected by such determination or decision
to revise any matter in issue at any such proceedings.

A revised NPR is considered a separate and distinct determination from which the
provider may appeal. 42 C.F.R. $ 405.1889, effective through May 22, 2008, stated:

Wrere a revision is made in a determination or decision on the amount
of program reimbursement after such a determrnation or decision has

been reopened . . . such revision shall be considered a separate and

distinct dete¡mination or decision to which the provisions of Secs.

405. I 8 1 l, 405. I 835, 405.181 5, and 405.1877 are applicable.

r8 PRRB Rules Effective July 1,2015 (emphasis added).
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42 C.F.R.0 405.1889 was addressed in Emanuel Med. Ctr., Inc. v. Sebelius,3T F. Supp.

3d 348 (D.D.C. Apr. 17, 2014). In that case, the Court held that the "issue-specific"

interpretation of the revised NPR regulation is reasonable and that any change to the DSH
adjustment is not sufficient to establish that all of the elements of the DSH adjustment

have been reconside¡ed.

Here, the Provider has indicated that it "self-disallowed" the Part C days. Therefore,
there is no Part C adjustment on the audit adjustment report with which the P¡ovicler

could be dissatisfied. and the Board finds that it does not have jurisdiction. Holy Family
Hospital (FYE 12/3112005) is dismissed from this appeal.

3. Participant 15: Little Company of Mary - Torrance, P¡ovider No. 05-0353, FYE
t2t3r/2006

The Board finds that it does not have jurisdiction over Little Company of Mary -
Tor¡ance (FYE 12/31/2006) because it did not file a letter of representation. Toyon
Associates, Inc. filed the individual appeal request on behalf of the Provider. However, a

representative from the Provider hospital did not sign the appeal request and there is no
separate letter of representation on the Provider's letterhead authorizing Toyon to
represent the Provider príor to or concurrent with that appeal request.

In addition to representation issues for the individual appeal request, there are similar
issues with the group appeal. The request to transfer the Part C days issue from the
individual appeal to this group is signed by Toyon and QRS, the representative of this
group. Again, there is nothing in the reco¡d to indicate that the Provider authorized either
company to represent it before the Boa¡d for this fiscal year end.

Board Rule 5.43e requires the submission of a letter designating an internal or extemal
representative. The letter designating the representative must be on the provider's
letterhead and'be signed by an authorizing òfficial ofthe provider or parent organization.
The letter must reflect the provider's name, number, and fiscal year under appeal. The
letter must not be issue specific unless it is for participation in a group appeal in which
there is only one issue permitted to be raised. The letter must contain the following
contact information for the representative: name, organization, address, telephone

number, and email address. If the provider wishes to change its representative, it must
submit an updated letter to the Board and a copy to the Medicare Contractor and Appeals
Support Contuactor. The provider must also notify both the old representative and the

new representative of the change. Board Rule 12.8 states that the Board recognizes a

single group representative and each provider must file a letter of representation in
accordance will Rule 5. Providers \uiÍhout a letfer of representation will not be permitted
tojoin the group. Board Fiule 21.9.2 requires the letter of representation be placed under

Tab FI of the jurisdictional docurlle¡lts. As it did not comply with the Board rules

ie The Board Rules are found on the internet at https://www.cms.gov/Regulations-and-Guidance/Review-
Boards/PRRBReview/index.html.



EJR Determination for Case No . 09-t145GC

QRS Providence Health 2005,2007 Medicare Part C Days CIRP Group

Page 1 i

regarding letters of representation, Little Company of Mary - Torrance (FYE

12/3I/2006) is dismissed from this appeal'

4. Participant 20: St. Joseph Medical Center, Provider No. 05-0235,FYp' 12131/2007

The Board finds that St. Joseph Medical Center (FYE 12131/200'l) did not timely file its
individual appeal request and that, therefore, its request to transfer the Part C Days issue

to this grouP was not Proper.

On March 6,2013, the Provider was issued an original NPR. On April 5,2013,the
Provider received a letter from the Medica¡e Contractor indicating that there was a typo

on its NPR - the date should have been March 6,2013, not March 6,2012' The
Medicare ConÍactor included a copy of the NPR with tåe correct date.

The Provider has indicated on the Schedule ofProviders that its final determination is

dated April 5,2013 - and from this date, the Provider's appeal would have been timely
filed at 165 days. However, this is not the coûect date of hnal determination; the

Provider's final determination date is March 6,2013. Its appeal request was received 195

days after this, thus the appeal was not timely filed.

Pusuant to 42 C.F.R. $ a05.1835(a)(3)(i) and PRRB rules, an appeal must be filed with
the Board no later than 180 days after the provider has received its final determination.

42C.F.R. $ 405.1835(a)(3) states:

(3) Unless the provider qualifies for a good cause extension[. ],
the date of the receipt by the Board of the provider's hearing
request must be no later than 180 days after the date ofreceipt by
the Provider ofthe final contractor or Secretary determination.

For mailing purposes, pursuant to 42 C.F.R. $ a05.1801(a)(1)(iii) and Board Rule 4 3, the

date ofreceipt ofa NPR is presumed to be five days after the date ofissuance, unless

established by a preponderance ofthe evidence that it was actùally leceived on a later

date. Furthemo¡e, 42 C.F.R. $ a05.1801(a)(2) establishes that the date of receipt by the

Board is the dale of delivery where the document is transmitted by a nationally-
recognized next-day courier or, altematrvely, the date stamped "received" by the

reviewing entity wbere a nationally-recognized next-day courier is not used

The Board finds that the Provider did not timely frle its appeal request and that, therefore,

the request to transfer the Part C days issue to this group was not proper' Accordingly,
the Board hereby dismisses St. Joseph Medical Center (FYE 1213I/2001) from this

appeal.
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5. Participant 27: Swedish Medical Center, Provider No. 50-0027, FYE 12/311200'1

There is a pending jurisdictional challenge related to this Provider that the Medicare

Contractor fìled on Aprit 16,2014. The Provider filed a responsive briefon April 21,

2074.

The Medica¡e Contractor argues that the Board should find that it does not have

jurisdiction over swedish Mcdical center (12/3I/2007) because it did not make an

adjustment to the issne on the Provider's cost report pursuant to 42 C.F.R' $ 405 1835.

The Board finds tlrat it has jurisdiction over Swedish Medical center's 12/3112007

appeal. As discussed above, for purposes of Board jurisdiction over a participant's
-appeals for cost report periods ending prior to December 31, 2008, the participant may

demonstrate dissatisfaction with the amount of Medica¡e ¡eimbursement for the appealed

issue by claiming the SSVPaf C issue as a "self-disallowed cost," pursuant to the

Supreme Court's reasoning set out in Bethesda a0 In that case, the Supreme Court

concluded that a cost report submitted in full compliance with the Secretary's rules and

regulations, does not bar a provider from claiming dissatisfaction with the amount of
reimbursement allowed by the regulations. Further, no statute or regulation expressly

mandated that a challenge to the validity of a regulatibn be submitted first to the

Medicare Contractor where the contractor is without the power to award

reimbursement.al

Therefore, the Boa¡d finds that it has jurisdiction over the Provider's self-disallowed Part

C Days issue for its 12/3112007 FYE appeal'

B. Jurisdictronal Determination fo¡ Remaining Participants

with the exception of the group issues and providers discussed above, the Board has

determined that the remaining participants' appeals involved with the instant EJR

Request are governed by Bethesda. In addition, the remaining participants'

documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeala2 and that the appeals were timely filed. The estimated

amount in controversy is subject to reoalculâtiolr by the Medicare contractor for the

actual final amount in each case. Accordingly, the Board finds that it has juriscliction for

the referenced appeals and the underlying remaining participants.

oo lOg S. Ct. 1255 (1988). See also Cl/S Ruling CMS-172?-R (in self-disaìlowing an item, the provìder submits a

cost report that coÀplies with the Medicare paymcrrt policy for the item and then appcals thc itcm to the Board The

Medicåre Contracto;'s NpR would not includc any disallowance for the item. The provider effectively self-

disallowed the rtem.).
at Bethescla,108 S. Ct. at 1258-59.
a2 See 42 C.F.R. $ 405.1837.
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Board's Analvsis Regarding the Appealed Issue

The appeals in these EJR requests involve the 1011/2004 through 2007 cost reporting periods.
Thus, the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circút in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the v¿cc tur is being implemented (e.g.,
only circuit-wide versus nationwide).43 Moreover, the D.C. Ci¡cuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.aa Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request.

Board's Decision Regardinp the EJR Reauest

The Board finds that:

1) It does not have jurisdiction over Participants 4, 1 1, 15, or 20, fo¡ the reasons
discussed above;

2) It does have jurisdiction over the challenged Provider, Swedish Medical Center
(Provider No. 50 -0027, FYE 12/3 1 /20.07);

3) It has jurisdiction over the matter for the subject years and that the remaining
participants in these group appeals are entitled to a hearing before the Board;

4) Based upon the remaining participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no hndings of fact fo¡ resolution
by the Board;

5) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

6) It is without the authority to decide the legal question of whether 42 C.F.R.

$g 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codifying the Medicare Part C DSFI
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordrngly, the Boa¡d finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(ts) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and

aj See generally Gratlt Med. Ctr. v. Bu¡'well,204 F. Supp. 3d 68,'17-82 (D.D.C. 2016), ajT'd,875 F.3d 70t (D.C.
Cir.2017).
aa See 42|J.5.C. g l395oo(f)(l).
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hereby grants the remaining participants' request for EJR for the issue and the subject years,

except for the participants noted above. The participants have 60 days from the receipt ofthis
decision to institute the appropriate action for judicial review. Since this is the only issue under
dispute in the case, the Board hereby closes Case No. 09-1745GC.

Board Meml¡ers Participatinq:

Clayton J. Nix, Esq,
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

For the Board:

6/26/2019

X clayton.t. trtix

Cla'.ton J. Njx, Esq.

Ch air
Signed by Clayton J. Nix -A

Enclosures: SchedulesofProviders

John Bloom, Noridian Healthcare Solutions
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DEPARTMENT OF'HEALTH & HUMAN SERVICES
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Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-786-2677

Electronic Mail

Stephanie Webster, Esq.
Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW
Vy'ashington, DC 20026

OI¡AISCC Catholic Health East 2004 DSH Medicare + Choice Days Group

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' }|lay 1,2019

request for expedited judicial ¡eview (EJR) (received ]lt4ay 2,20191) for the appeal referenced

abåve. The Bãard's ãetermination regarding EJR is set forth below 2

Issue in Dispute:

The issue in this aPPeal is:

Whether Medic areParr C patients are 'entitled to benefits' under Part A,
such that they should be côunted in the Medicare Part A/SSI3 fraction and

excluded from tle Medicaid fraction numerator ot vise-versa'a

ìThe May 1,2019 Request for EJR included th¡ee groups: 07-1765GC, 13-2317GC, and l3-2318GC. The Board

gfanted EJR in Case Nos. l3-2317GC and 13-23l8GC on May 17,2019 under sepalate cover.
7 OÀMay z,Zoto,the providers' representative, A]<in Gump St¡a¡s Hauer & Feld ("Akin Gump') requested that the

Board bifurcate the group into two separate groups - one for dischargcs occurring before October 1, 2004 and one

for discharges occuriingìn or uft". that date. on May 14, 2019, The Board granted the bifurcation request and

establjshed-Case No. l9-l888GC fo¡ the pte-Oclober t,2004Part C Discha¡ges issue; the Part C Dischatges on or

aftir october l, 2004 remain in this group, Case No . o7 -167scc. Subsequently, on May 15, 2019, the Board issued

a'Request for Information in this group. The Board requested_information f¡om both Akin Gump and the Medicare

Contåctor with respect to providãrs in the group that have a fiscal year lhat begl¿s in federal fiscal year ("FFY")

2004 and eruls inqiy zOOS. In this letter, the Board gave both parties 30 days to respond, and indicated that tbe

request for additìonal information stayed the 30-day period for responding to the EJR request- Akin Gump filed its

,"spons" on Ju.r" 12,2019, and lhe Medicare confractor filed its response on June I 3, 201 9. ln its response, Akin

Guirrp irrdìcated that this group appcal "relates only to the Medicaid fraction, and only with respect to dâys for

paticnts discharged on otãfi"i Oitob"t l, 2004." Therefo¡e, there isno dispute inthis group with ¡espect to Part C

days in the SSI iraction o¡ with discharges prior to October 1, 2004'
r "SSI" is the ac¡onym for "supplemental Security Income "
a P¡oviders' EJR Request at 4.



Statutorv and Regulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medica¡e

program has paid most hospitals for the operating costs ofinpatient hospital services under the

proJpecti,re pãymenr system ("ff S'1.s Under PPS, Medica¡e pays predetermined, standardized

à-ou.rt. p"iaisctt*ge, subject to certain payment adjustments'6

The ppS staftrte contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.? These cases involve the hospital-specific DSH adjustment, which requires the

Sìcretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.s

A hospital may qualify for a DSH adjustment based on its dispropofiionate patient percentage

("OfÉ'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as á osg, and it also determines the amount of the DSH payment to a qualifying

hospital.l0 The DPP is defined as the sum of two fractions expressed as percentages.Il Those

two fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The starute, 42U.5.C. $ 1395ww(dX5)(FXviXI), defìnes the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number Qf such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such .-
days) were ent¡tted to beneJits under part A of This subchapter ' ' 12

The Medicare/ssl fraction is computed annually by the centers lbr Medicare & Medicaid

Services (.'CMS-), and the Medicafe conûactors use CMS' calculation to compute a hospital's

DSH payment adjustment. I 3

EJR Determination for Case No 07-16l5GC
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5 See 42U.5.C. $ l395ww(d)(l)-(5);42 CF R. Part 412'
6Id.
1 See 42tJ.S.C. ô lJ95ww(dx5).
8 See 42'tJ.s.C. $ l39sww(dx5)(F)(t)Q); a2 c.F.R $ 412 106
s See 42|J.5.C. $$ l395ww(dX5XIXiXI) and (dX5XF)(v); 42 c F R' $ a12106(c)(l)
r0,See42U.S.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 c'FR $ 412 106(d)'
tt See 42lJ.5.C. g l395ww(d)(5)(F)(vi).
r2 (Emphasis added.)
r3 42 c.F.R. $ 412.106(bX2)-(3).
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The statute, 42U.5.C. $ 1395ww(dX5)(FXviXID' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a Statc plan approved under subchapter XIX [the
Medicaid program], but who wete not enti ed to benefits under
part A of this subchapter, a¡d the denominator of which is the total
number of tlle hospitãl's patient days for such period.la

The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.15

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at42U'S.C' $ l395mm. The

star.tte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this Section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs ând CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr6 stated that:

Based on the language of section 1886(d)(S)(F)(vi) of the Act f42
U.S.C. $ 1395ww(d)(5)(F)(vi)l' which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualif,red HMO. Prior to December

1,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold tbis number into the calculation [of the DSH adjustment].

However, as of December 1,1987 ' 
a field was included on the

Medicare Provi<ler Analysis and Review (MEDPAR) file that

Ia (Emphasis added.)
ì5 42 C.F.R. $ 4r2.106(b)(4).
¡ó of Health and Human Services.
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allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r7

At that time Medicare Part A pai<l for HMO services and patients continued to be eligible for
Part A.l8

With the creation of Medicare Part C in 1997,te Medicare beneficiaries who opted for managed

care covetage under Medicare Part C were no longer entitled to have pa¡'rnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fìscal
year 2001-2004.20

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
benefìciary's benefits are no longer administered under Part A
. . . . once a benefi.ciary elecß Medicare Part C, those patient days
attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percenttge. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who is also eligiblefor Medicaíd would¡be
included in thâ numerator of the Medicaidfractiân . . . .21

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 4i2.106(b)(2)(i) to

r? 55 Fed. Reg. 35990,39994 (Sept. 4,1990).
tE Id.
re The Medicare Part C program did not b€gin operating until January 1,1999. See P L. 105-33, 1997 HP.20I5,
codi,fied as 42|J.5.C. g 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is eruolled lin
Medicarel on December 3l 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be conside¡ed
to be en¡olled with that organization on January 1, 1999, under part C of Title XVL . if that organization as a

contract under that part for providing services on January l,1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Dmg, Improvement and Modemiz,aljon Ac¡ of ?-O03 (Pub,L. 108-

173), enâcted on December 8, 2003, replaced the Medicare+Choice program \À/ith the new Medicare Advantage
program under Part C of Title XVIII.
20 (i9 Fed. Reg.48918,49099 (Aue. 11,2004).
21 68 Fed. Reg.21154,27208 (May 19,2003) (emphasis added).
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include the days associated with [Part c] beneficiaries in the Medica¡e f¡action of the DSH

calculation."22 In response to a comment regarding this change, the Secfetary explained that:

. . . Ile do agree that once Meclicare beneficiaries elect

Medicare Parl C coverage, they are still, in some sense,

entitled to benefits under lVledicure Purt A' We aglee with
the commenter that these days should be included in the

Medicare fraction ofthe DSH calculation. Therefore, we are

not adopting as final our proposal stated ín the May l9' 2003

proposed rule to include the days associlted with M+C
beneficiaries in the Medicaidfractíon. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicarefraction . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.23

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSH calculation.

Although rhe change in DSH policy reg arding 42 c.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Attgust 22,2007 when the FFY 2008 IPPS final rule was issued.2a In that publication the

Secretary noted that no regulatory change had in fact occurred, and amounced that she hâd made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R

$g 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'?5 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,

cMS made a minor revision to ${i 412.I06(bx2xixB) and (b)(2)(iii)(B) "to clarify" the Part c
DSH policy by replaoing the wold "or" with "including'"26

22 69 Fed. Reg. ar 49099.

'zr 1¿ (emphasis added).
24 72 Fed,. Reg. 47130,47384 (Aug.22,2007).
2s '72 Fed,.Pteg. al4741l.
,675 Fcd. Rcg. SOO+2, 50285-50286,50414 (Aug. 16,2010). seealsoT5 Fecl. Reg. 23852, 24006-24007 (May 4,

2010) (preamble to proposed nrlemaking stating: "We are aware that there might be some confusion about our

policy to include MÀ dãys in the SSI ftaction. . . . In order to further clarily our policy that patient days associated

with ii4e beneficiaries are to be included in the SSI f¡action because they are still entitled to benefits unde¡ Medicare
part A, we afe proposjng ro feplace the word 'or' with the word 'inclqding' in $ 412.106(bX2)(i)(B) and
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The U.S. Circùit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(Altina I),27 vacared borh rhe FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy

adopted in FFY 2005 IPPS ru1e.28 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health Services v. Price ("Altinu /),2e the D.C. Circuit confirmed that

the Secrctary's 2004 aÍtempt to chango the standard to include Part C days in the Medicare

fraction had been vacated in Allina 1.30 The D.C. Circuit further found in Allina II IhaT fhe

secretary failed to provide proper notice and comment before including Part c days in the

Medica¡e fractions published for FY 20I2.3t Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are
..entitled to benefits" under Part A,.thereby requiring them to be counted in the Medica¡e
Pa¡t A./SSI fraction and excluded from the Medicaid fraction numerato¡ or vice versa.

Prio¡ to 2004, the Secretary ffeated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Secretary interyreted the term "entitled to benefits unde¡ Pa¡t A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and excluàe them from the Medicaid fraction effective Octobe¡ 1,2004.32

In Attina I, the Court affirmed the dist¡ict court's decision "that the Secretary's final n¡le was not

a logical outgrowth of the proposed ru1e."33 The P¡oviders point out that because the Secretary

has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid f¡action remains in effect as set forth in 42

C.F.R. $$ 412.106(b)(2Xi)(B) and (bX2XiiiXB)

$ 412.106(bx2xiij)(B\."); Allina flealthcare servs. v. sebelius,904 F. supp. 2d 75 ,82 n.5,95 (2012), Lff'cl in part
and rev'd in pa.rt,746F.3¿' 1102 (D.C. Cir.2014)'

'z1 
'146 F.3d. I 102 (D.C. Cir.2014).

2Ei46F.3dat 1106n.3, llll (affirming portion of the distdct court decision vacating the FFY 2005 IPPS rule). See

also AIIína Health Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary,s jnterpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer o1200?, was not a "logical outgrowth" ofthe 2003 NPRM.').
ze 8æ F.3d937 (D.C. Cìr.2Aú).
30 Id. at 943.
3\ Id. at 943-945.
)2 69 Fed,. Reg, at 49,099.
i1 AIIina at 1709.



EJR Determination for Case No. 07-l675GC
Akin Gump/CHE 2004 Parr C Days Group
Page 7

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The P¡oviders maintain that

since the Secretary has not acquiesced to the decision in Allína I, the Board remains bound by the

regulation. Hence, EJR is appropriate'

Decision of the Board

Pursuanr to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(l) (2017),

the Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide

a specifÌc legal qirestion relevant to the specific matter at jssue because the legal question is a

chàllenge either to the constirutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurís diction.fo r Group P artic ipants

The participants in this EJR request have filed appeals involving the 2004 cost reporting period'

Based on the Pioviders' representative's response to the Board's Request for Information, the

period at issue for these appeals is only for discharges on or after 10/112004 in the Medicaid

fraction. All of the Participants in this group have a fiscal year ending 12/31/2004. For these

participants, there is no dispute with respect to the period from 1/l/2004lhro]trgh 9/30/2004'
whether in this EJR determination or in this group appeal generally.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior toDecember 3 l, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbufsement for the appealed issue by claiming the sSVPart c issue as a "self-

disallowed cost," pursuant to the Supreme Courl's reasonin g set o]ut in Bethesda Hospital
Assoc¡ation v. Bowen ("Bethesda-).34 In tåat case, the Supreme Cou¡t concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation exprcssly mandated that a challenge to the validity
ofã regulation be submitted first to the Medicare Contractorwhere t¡e contractor is r¡/ithoùt the

power to award reimbursement.3s

34 1Og S. Ct. 1255 (198S). ,!e¿ ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare naymentpolicy for the item and then appeals the item to the Board The

Medicåre Contractoi's NPR would not incÌude any disallowance for the item. The provider effectively self-

disallowed the item.).
3s Bethesda,108 S. Ct. at 1258-59-
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On August 21,2008,new regulations goveming the Board were effective'36 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.i835(a)(1)(ii) which

required for cost report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following tlte procedures for filing a cost reporl under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(,,Banner").37 ln Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protcst thc additional outlier payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded that, ttnder Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals rãisin-g a legal challenge to a regulation or other policy
thãt the Medicare ContÍactor could not address.38

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,201,8, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, IJnder this ruling, where the Board determines that the specific item under

appeal was subject to a regrrlation or pal,rnent policy that bound the Medicare Contractor and left
it with no authority or discretion to make pa¡'rnent in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

Ho*el 
"., 

a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued afte¡ August 21, 2008, the

Board only has jurisdiction to hear that paficipant's ap,peal of matters that the Medicare

contractoispecifically revised within the ¡evised NPR.3e The Board notes that all participant

revised NPR appeals ìnpluded within this EJR request were issued after August 21, 2008.

A. Jurisdictional Determination on Particípant 2 - Mercy Hospital, Provider No. 10-0061 -
Appeal of Revised NPR

At the outset, the Board notes tliat a Board finding ofjurisdiction is a prerequisite to any

review of an EJR request pursu ant Io 42 C.F.R. $ 405.1842 aud the Board has the

authority request "[a]11 of the information and documents found necessary by the Board

for issuing a[n EJR] decision,"a0 including documentation relating to jurisdiction.

16 73 Fed. Reg. 30,190, 30,240 (May 23,2008)
37 201 F. Supp.3d 13.1 (D.D.C.2016)
rE lcl. at 142.
)e See 42 C.F.R. ç 405.1889(bxl) (2008).
40 42 C.F.R. g a05. 1 Sa2(e)(2)(ii) (referencing 1o the decision in subsection (f) which included a decision on both

jurisdiction and the EJR request).
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Similarly, the regulations goveming group appeals specify that jurisdiction "may be

raised at any time."al

The Board finds that it does not have jurisdiction over Mercy Hospital's revised NPR
appeal because the revised NPR did not specifically adjust Part C days.

The regulation, 42 C.F.R. $ 405.1889, states that:

(a) If a revision is made in a Secretary or intermediary determination or a
decision by a reviewing entity after the determination or decision is
reopened as provided in $405.1885 of this subpart, the revision must be

considered a separate and distinct determination or decision to which the
provisions of 42 C.F.R. $$ 405.1811, 405.1814,405.1835, 405.1837,
405.1 875, 405.1877 and 405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or decision are within the scope ofany appeal ofthe revised
determination or decision.

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal of the
revised determination or decision.

In its response to the Board's request for information, Akin Gump makes clea¡ that this
appeal relates only to the Medicaid fraction. However the Provide¡'s revised NPR did
not make an adjustment with respect to Part C days in the Medicaid fraction. Therefore,
since the revised NPR at issue did not adjust the Part C days issue as required by 42
C.F.R, $ 405.1889, the Board finds that it lacks jurisdiction over the revised NPR appeal.

Accordingly, the Boa¡d dismisses Mercy Hospital's revised NPR from this appeal.

Notwithstanding, the Board notes that the Provider's original NPR appeal remains
pending in Case No. 07-1615GC.

B. Jt trisdictional Determination for Remaíníng Participants

With the exception of the participant described above, the Board has determined that the
remaining participants' appeals involved with the instant EJR Request are governed by
the decision in Bethesda. In addition, the remaining pafiicipants' docùmentatjon shows

4t 42 C.F .R.405.1837(eX2) states. "The Board may make.jurisdictional Jindings under $ 405.1840 øt any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may
request jurisdictional fintlings by n0tifyirrg the Boald ilr writing that the group appeal is fully fornred, or that the

providers believe they havc satisficd all ofthe ¡equirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings."
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that the estimated amount in controveisy exceeds $50,000, as required for a group

appeala2 and that the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare conkactor for the ach-ral final amount in each

case. Accordingly, the Board finds that it has jurisdiction for the referenced appeals and

the underlying remaining participants.

The appeal in this EJR request involves the cost reporting period 2004, only for the periodfrom
I0/ 1/2004 through I 2/31/2004. Thus, the appealed cost reporting period falls squarely within
the time frame applicable to the Secretary's Part C DSH policy being challenged which was

adopted in the FFY 2005 IPPS final rule and later codified at 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) as part ofthe FFY 2008 IPPS final rule (with a minor revision published in the

FFY 2011 IPPS final rule). The Board recognizes that, for the time period at issue in this

request, the D.C. Circuit in Allina l vacated this regulation. However, the Secretary has not
formally acquiesced to th at vacatur and, in this regard, has not published any guidance on how
fhe vacatur ls being implemented (e.g., only circuit-wide versus nationwide)'43 Moreover, the

D.C. Circuit is the only circuit to date that has vacated the regulation and, if the Board were to
grant EJR, the Providers would have the right to bring suit in either the D.C. Circuit or the circuit
within which they are located.aa Based on the above, the Board must conclude that it is
otherwise bóund by the regulation for purposes of this EJR request.

Board's Decision Resardine the EJR Request

The Board finds that:

1) It has jurisdiction over tåe matter for the subject year and that the remaining participants
in this group appeal are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiiXB) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

a2 See 42 C.F.R. $ 405.1837.
ot See generally Grant Mecl. Ctr. v. BurwelL204 F. Supp. 3d 68,77-82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.

Cl.2Ol7).
aá See 42rJ.S.C. $ l395oo(0(l).
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Accordingly, thè Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2003) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Provide¡s' request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt of this decision to institute the app¡opriate action for
judicial review. Sinoe this is the only issue under dispute in this case, the Board hereby closcs

Case No. 07-167sGC.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A, CPC-A
Roberl A. Evarts, Esq.
Susan A. Tumer, Esq.

F'OR THE BOARD:

6/26/2019

X Clayton.t. trtix

Clayton J. Nix, Esq.

Cha¡r

Signed by: Clayton J. N¡x -A

Enclosure: Schedule of Providers

cc: Bruce Snyder, Novitas Solutions, lnc.
Wilson Leong, Federal Specialized Services
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, l'4D 27207
470-786-267r

Electronic Deliverv

James Ravindran
Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: Expedited Judiciul Review Deterntination for Case No. l3-0311GC

QRS HMA 2005 Medicare Managed Care Part C Days CIRP Group

Dear Mr. Ravindran:

The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers'
March 20, 2019r request for expedited judicial review C'EJR') of PRRB Case No. 13-031 lGC.
The Board's jurisdictional determination and decision regarding the EJR request is set forth
below.

Issue in DisÞute

The issue in this appeal is

[W]hether Medicare Advantage Days ("Part C Days") should be
¡emoved from the disproportionate share hospital adjustment
(::DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

ì The Board issued lwo Requests for Informalion in this group appeal, on April 18, 2019, andMay 9,2019, both of
which stayed the 30 day time period for the Board to respond to the EJR request. In the May 9,2019 Request for
lnformation, the Board specifically requested responses from both QRS as tlìe designated group representalive and

the Medicare Contractor, with respect 10 those providers in Case No. 13-031 I GC who have a fisçal year that begins

in federal fiscal year ("FFY") 2004 ønd ends in FFY 2005. QRS responded to the first request on April22,2018,
a¡d to the second raquest on June 7, 2019. The Medicare Contractor responded to the Board's request on JuIIe 7,

2019. In its April 22,2019 Response, QRS requested that the Boa¡d bifu¡cate Case No. l3-031IGC into tr¡/o
groups: L All Provide¡s/Fiscal Periods (or partiaÌ Fiscal Periods) plior to l0/l /2004 atrd 2. All ProvidersÆiscal

Per.ìods (ol partial Fiscal Periods) on or aftcr l0/l/2004. The Board granted this request and established Case No.
l9-2lO7GC fo¡ the Providers/Fiscal Periodsprlar to 101112004. The P¡ovide¡sÆisc al Perrods on or after 10/112004

remain pending in Case No. l3-03 1 I GC and QRS submitted an updated Schedule of Providers that reflects the fiscal
periods under appeal after the bifurcation.
2 P¡oviders' EJR request at L
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prospective payment system ("PeS"; ' Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provicle increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients

A hospital may qualify for a DSH adiustment based on its disproportionate patient percentage

("Ofe1.z As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.8 The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
f¡actions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the f¡action (expressed as a percentage), the numsrator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entilled to
benefits under part A of tllis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of lhis subchapter. . . .
l0

The Medicare/SSl f¡action is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.r I

The statute,42 U.S.C. $ l395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

[T]he fr4ction (expressed as a percentage), the numerator of which
is the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the

3 See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R. Pa¡ 412'
4Id.
5 See 42U.5.C. $ 1395ww(d)(5).
6 See 42lJ.5.c. $ l39sww(d)(s)(F)(i)(!;a2CFR $ 412.106.
1 See 42lJ.5.C. $$ 139sww(d)(5)(r)(i)(l) and (d)(5XFXv); 42 c.F R $ a12.106(c)(l).
I See 42U.5.C. $O 1395wv/(dx5xF)(iv) an<l (vii)-(xiii); a2 C F.R. $ 412.106(d)
e See 42V.5.C. $ 139sww(d)(5)(F)(vi).

'o Emphasis added.
r¡ 42 C.F.R. $ 412.106(bx2)-(3).
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Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.l3

Medicare Advantage Progam

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found aT42U.S.C. $ 1395mm. The
stattte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this sùbchapte¡ and enrolled under part B of this subchapter . . ."
lnpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septemb er 4, 1990 Federal Register, tlle Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) of theAct [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we \¡/ere not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987 , a field was included on the

Medicare Provider Analysis aird Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ì5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.¡ó

ì2 Enphasis added.
¡3 42 C.F.R. $ 4 12.106(bX4).
ra of Health and Human Services.
¡' 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 ld.



EJR Determination for PRRB.Case No. 13-03llGC
QRS HMA 2005 Medicare Managed Care Part C Days CIRP Group
Page 4

With the creation of Medìcare Part C in 199'7,'1 Medicare beneficiaries who opted for managed
care coverage under Medica¡e Part C were no longer entitled to have payment made for their
care unde¡ Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ¡atios used by the Medicare contractors to calculate DSH payments fo¡ the fiscal
year 20Ol-2004.18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

[O]nce a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A . . . .

once a beneficíary elects Medicare Part C, those patient days
attributable to the benertciary should not be included in the
Medicare fraction of the DSH patient percentøge. These patient
days should be íncluded in the count of total patient days in the

Medicaid fraction (the denominator), and the palient's days for the
M+C benertciary who is also eligiblefor Medicaid would be

included in the numerator of the Medicaid fraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

l(e do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to
benefits under Medicare Part A, We agree with the
commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as Jinal our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraclion. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in

r7 The Medica¡e Parr C program did not begin operating until January 1 , 1999. See P.L. 105-33, 1997 HP.2015,
codiJied as 42lJ.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Medicarel on December 3 I 1998, v/ith an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C of Title XVIIi . . il fhat oryanization as a

contract under that part for providing sewices on January 1, 1999 . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription D¡ug, Improvement and Modernization Act of2003 (Pub.L. 108-

t 73), enactecl on December 8, 2003, replaced the Medicare+Choice program.¡/ith the ûew Medicare Advantâge
program under Part C ofTitle xVIIl.
¡8 69 Fed. Reg,48918,49099 (Aug. I l,2004).
¡e 68 Fed. F:eg.27154,27208 (May 19,2003) (emphasis added).

'zo 69 Fed. Reg. at 49099.
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tbe numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2r

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
f¡action of the DSH calculation.

Although the change in DSH polìcy regarding 42 C.F.R. ç 412.106(bx2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
Atgast 22,2007 when the FFY 2008 IPPS final rule was issued.22 lri that pubtication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "tech¡ical cor¡ections" a¡e reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XìiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare f¡action as of Octobe¡ 1, 2004 (the "Par-t C DSH
policy''). Subsequently, as part ofthe FFY 201 1 IPPS final rule published on August 15, 2010,
CMS made a mino¡ ¡evision to $$ 412.106(bX2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court fo¡ the District of Columbia in I llina Healthcare Services v. Sebelius
("Atlina l'),25 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulalions issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price ("Allina II'),21 the D.C. Circuit confirmed that
the Secretary's 2004 altempl to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.28 The D.C. Circuit further found in Allina II útat rhe
Secretary failed to provide proper notice and comment befo¡e including Part C days in the
Medicare fractions published lor FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

'?r Id (emphasis added).
22 72 F ed,. F.eg. 47130, 47 384 (Aug. 22, 200'1).
23 Id. aï 4i41t.
2o 

7 5 Feò,. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). See also 75 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware thal there might be some confi¡sion about our
policy to include MA days in the SSI fraction. . . . In order to fufiber clarify our policy that patient days associated
with MA beneficiaries a¡e to be included in the SSI ftactjon becFuse they are still entilled to benefits under Medica¡e
Part A, we are proposing to replace the word'or'with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B);'); Allina Healthcare Servs. v. Sebelhs,904 F. Supp.2d75,82n.5,95 (2012), a.['d inpart
and rev'd ìn part,7 46 F.3d | 102 (D.C. Cir. 2014).

'zs 
146 F.3d I 102 (D.C. Cir. 2014).

'16 
ld.at1106n.3,ll1l (affirming portion of the district couÌ1 decision vacating the FFY 2005 IPPS rule). See a/so

Àllina ÍIealth Sens. v. Sebelíus,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the Secretary's
interpretation ol the liactions in the DSH calcrrlation, announced in 2004 and not added to the Code ofFederal
Regulations until the srÌnrmcr of 2007, was nnt a "logìcal outgroÌvth" of the 2003 NPRM,'),
,? 863 F.3d 937 (D.C. Cn. 201'l).
28 Icl. at 943.
2e ld. ar 943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[IJ , the 2004 regulation requiring Part C days be included in the Part A,/SSI fraction and removed
from the Medicaid fraction remains in effect as set fo¡1h in 42 C.F.R. $$ 412. 106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 Rule."3o Accordingly, the
Providers contend that the Board shoultl grant their request for E.IR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.
The Providers maintain that the Board is bound by the regulation, the¡e are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
P¡oviders believe they have satisfled the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R. $ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specifìc matter at issue; and (ii) the Boa¡d lacks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jur is d ict íon.fo r the G roup P articip ants

The participants that comprise the group appeals within this EJR request have fìled appeals

involving the 2005 cost reporting period. Based on the Providers' representative' s April22,
2019 Request for Bifurcation, the period at issue for these appeals is ottly for discharges on or
aftel 10/l/2004-

For purposes of Board jurisdiction ove¡ a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("8ethesda-).3t ln that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not ba¡ a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity

30 hJR Request at l.
rr 108 S. Cr. 125 5 (1988), S¿¿ also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

costreport that complies with the Medicare palment policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not inclnde any disallowance for the itenr. The provider effectively self-
disallowed the item.).
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of a regulation be submitted fißt to the Medicare Contractor whe¡e the contractor is without the
power to award reimbursement.32

A. Jurisdictíonal Determinatíon On Participants 23 and 24 - Yakima R'egional Medical
Center, Provider No. 50-0012, FYE 6/30/2005

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any
review of an EJR request pursuaît to 42 C.F.R. $ 405.1842 and the Board has the
authority request "[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,"33 including documentation relating to jurisdiction.
Similarly, the regulations goveming group appeals specify that jurisdiction "may be
rajsed at any time."3a

Thê Board finds that Participant 24 is a duplicate of Participant 23 and should not be
included as a separate entry on the Schedule of Providers. Participants 23 and 24 on ¡he
Schedule ofP¡oviders are the same Provider, appealing from the same final
determination, for the same FYE. The Provider, Yakima Regional Medical Center, filed
an individual appeal request with the Board on August 31, 20i8, from a Notice of
Program Reimbuisement that was issued on March 1, 2008.35 In its appeal request, the
Provider appealed several issues, including Issue 3: DSH - SSI Fractior/Medicare
Managed Care Part C Days; and Issue 6: DSH - Medìcaid Fraction/Medicare Managed
Care Parf C Days.36 When the Provider requested to transfer these issues to this group,
which encompasses both fractions, it transfer¡ed the issues separately. The P¡ovider's
representative included the Provider as participant 23 and 24, with the only difference
being Tab G - Tab 23G is the t¡ansfer letter fo¡ the Medicaid Fraction and Tab 24G is the
transfer letter for the SSI Fraction. The Board fìnds that Partic ipan|24 is duplicative of
Participant 23,with the exception of the transfer request. Therefore, the Board bas
associated the ffansfer request submitted atTab 24G with the documents for Participant
23, and dismisses Participant 24 from the Schedule of Providers.

B. Jurisdictional Determination for Remaining Parlicipants

With the exception of the pafiicipants described above, the Board has determined that the
remaining parlicipants' appeals involved with the instant EJR Request are govemed by
the decision in Bethesda. ln addition, the remaining participants' documentation shows

32 Bethesda,l0S S. Ct. aI 1258-59
rr +z C.f.n. ç a05 )8a2@)(2)(ü) (referencing to the decision ìn subsection (f) which included a decision on both
jurisdiction and the EJR request).
34 42 C.F.R. a05.1837 (e)(2) states: "The Boarcl nay make jurisdictionol findtngs undet ç 405.1840 at a.n! time,
including, but not limited to, following a request by the provrders for the jurisdìctional findings. The providers may
request jurisdictional findings by notirying th€ Board in rariting that the group appeal is 1ìlly formcd, or that the
providers heìieve they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings."
35 The Board assigned PRRB Case No. 18-1667 10 the appeal.
36 Schedule ofProviders at Tabs 238 and 258.
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that the estjmated amount in controversy exceeds $50,000, as required for a group
appeal3l and that the appeals were timely filed. The estimated amount in controversy is

subj ect to recalculation by the Medicare contractor for the acn¡al final amount in each

case. Accordingly, the Board finds that it has jurisdiction for tlle ¡eferenced appeals and

the underlying remaining particjpan ts.

Board's Anah¡sis Resardine the Appealed Issue

The appeal in this EJR request involve 2005 cost reporting periods, only for the period on or
after l0/I/2004. Thus, the appealed cost reporting periods fall squarely within the time frame
applicable to the Secretary's Part C DSH policy being challenged which was adopted in the FFY
2005 IPPS final rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (b)(2XiiiXB) as

part ofthe FFY 2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS
final rule). The Board recognizes that, for the time period at issue in these requests, the D.C.
CircÐit in Allina 1 vacated this regulation. However, the Secretary has not formally acquiesced
to that yacatur and, in this regard, has not published any guidance on how the vacatur is being
implemented (e.g., only circuit-wide versus nationwide).38 Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
P¡oviders would have the right to bring suit in either the D.C. Circuit or the circuit \'r'ithin which
they are located.3e Based on the above, the Boa¡d must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.ao

Board's Decision Resardinp fhe EJR Requesit

The Boa¡d finds that:

1) Participant 24 is not a participant in this group because it is duplicative of Participant 23;

2) It has jurisdiction over the matter for the subject year and that the remaining participants
in this group are entitled to a hearing before the Board;

3) Based upon the participants' asse¡tions regarding 42 C.F.R. $$ 412.106(b)(2XÐ(B)
and (b)(2)(iii)(B), there are no findings offact for resolution by the Board;

4) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

)1 See 42 C.F.R. $ 405.1837.
)8 See generally Gront Mecl. Ctr. v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.C.201q, aî4 875 F.3d 701 (D.C.

Ctr.2017).
re Sec42 u.S.C. g l395oo(fxl).
a0 Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in this appeal. In its filing, WPS
argues that the Bo d should deny the EJR request bscause tbe Board has the authority to decide the jssue under
appeal since it is not bound by the Seçretary's reguÌation that the federal district court vacated i¡ ALlina. 'l-he

Board's explanation of its autho.ity regarding this ìssue addr€sses the argurnenls set out in WPS' cltallenge.
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5) It is without the authority to decide the legal question of whether 42 C.F.R.
g$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (2008) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Boa¡d finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2008) properly falls witJlin the provisions of 42 U.S.C. $ 1395oo(f)(1) and
hereby grants the participants' request for EJR for the issue and the subject years, except for the
participants noted above. The participants have 60 days from the receipt of this decision to
institute the appropriate action for judicial review. Since this is the only issue under dispute in
this case, the Board hereby closes PRRB Case No. i 3-031 1GC.

Board Memþers Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

For the Board:

6/26/2019

X Clayton.t. trtix

Clayton J. N¡K Esq.

Cha¡r

S¡9ned by: Clayton J. Nix -A

Enclosu¡es: Schedule of Providers

cc: Byron Lamprecht, WPS Govemment Health Administrators
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Drìve, suite 100
Baltimore, MD 21207
470-7A6-2677

Electronic Mail

James Ravindran

Quality Reimbursement Services, Inc.

150 N. Santa Anita Avo., Ste. 5704
Arcadia, CA 91006

F{E: Expediteil Judicial Review Determination
11-0747GC QRS Baylor HC 2004 - 2007 DSH Medicare Managed Care Part C Days CIRP Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' June 13,

2019r request for expedited judicial review ('EJR') for the appeal referenced above' The

Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is

[W]hether Medicare Advantage Days ("Part C Days") should be

removed f¡om the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutorv and Regulatory Background: Medicare DSH Pavment

Part A of the Medjcare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

àrnor.nt. peidiicharg", subject to certain payment a justments.a

I The EJR request included 6 orher groups: l5-1577GC,15- l579GC, 15-3022GC,15-3026GC,15-0361GC, and l5-
0364GC. The Board issued a decision granring EJR in these appeals on June 24, 2019.
2 P¡oviders' EJR request at 1.
3 See 4211.3.C.. ô 1395ww(d)(1)-(5);42 C.F.R Pan 412-
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The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve tlre hospital-specific DSH adjustment, which requires the

Stcretary to provide increased pPS payments to hospitals that serve a significantly

disproponionate number of low-income patients.u

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,Oef'1.2 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification u. á DSH, and it also detemines the amount of the DSH payment to a qualifying

hospital.s The Dpp is ãefined as the sum oftwo fractìons expressed as percentages.e Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patjent was "entitled to benefits under part 4."

The starute,42 U,S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fiaction as:

, the fraction (expressed as a percentage), the numerator of \tr'hich is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such .^
days) were entítled to beneJits uncler part À of tltis subchapter ' ' r0

The Medicare/sSl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSFI payment adjustment.r I

The statute,42 U.S.C. $ l395ww(d)(5)(pXvi)01), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient clays for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not enlitled to benefits under

5 See 42 U.S.C. $
ó See 42 U.S.C. $
7 See 42 U.S.C. $
E See 42 U.S.C. $
e see 42 U.s.c. $
ro (Emphasis added.)
r | 42 C.F.R. S 412.106(bx2)-(3).

139sww(d)(s).
13esww(d)(s)(F)(i)(I); a2 C.F.R. { 412 106.

g l3esww(d)(s)(F)(i)(I) and (d)(5)(F)(v); 42 C.F.R. $ a 12 106(c)(l).

À r ¡ss1//*(¿)(s)G)(iv) and (vii)-(xìii); 42 C F.R. I 412.10ó(d).

13esww(d)(s)(F)(vi).
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part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.12

The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient clays in the same period.r3

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under

this section fo¡ individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and en¡olled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryta stated that:

Based on the language of section 1 886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO Prior to December

1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in FIMOs, and therefore, were unable to

fold this number into the calculation lof the DSH adjustment]'
. However, as of December 1,1987, a fìeld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients' Therefore, slnce that time we have been

including HMO days in the SSlMedicare percentage lof the DSH

adjustment].rs

''z (Emphasis added.)
rr 42 C.F.R. $ 412.106(bX4).
¡a ofHealth and Human Serviccs,
15 55 Fed. Reg. 35990,39994 (Sept. 4, 1990).
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At thât time Medicare Part A paid for HMO services and patierits continued to be eligible for

Part 4.16

With the creation of Medicare Part C in 7997 ,ti Medicars beneficiaries who opted for managed

a*" 
"or".ug",rnder 

Medicare Part C were no longer entitled to have payment made for their

care under ñart A. Consistent wjth the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. tE

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the Z0õ+ npatieniProsp"ective Payment System ("1pPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benelits a¡e no longer administered under Part A
. . . . once tt benefi'ciary elects Medicare Part C, those patient days

attributable to the benelìciary should noî be included in the

Medicarefraction of the DSH patient percentage These patient

days should be included in the count oftotal paîient days in the
- ULct¡ca¡d fraction (the denominator), and the patient's days for

the M+C beneficiary who is also eligible for Medicaid would be

included in thí numerator of the Medicaid fraction ' ' ' 're

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

fìnal rule, Uynãting she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2)(i) to

include the âays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."2d ln response to u 
"ò--"ttt 

t"garding this change, the Secletary explained that:

. . . Ile do agree that once Medicare beneJìciaries elecl

Medicare Part C coverage, they are still' in some sense'

entítled to benefits under Medicare Part A' We agree with

t6 ld.
i? The Medica¡e Part C program did not begin operating until Jamrary l, 1999. See P.L. 105-33' 1997 FIR 2015,

"oã¡i"¿ 
o, +ZV.S.C. 5 ì:O7w-Zt Note (c) "Enrollment -fransition.Rule - An individual who is enrolled [in

v"ãi*r"jon o"""mbär 3l 1998, with 
"n "tlgiul" 

organization under ' . [42 U S C- l395mm] shall be considered

to be en¡olled with thar organization on Januáry l, 1999, rurder part C ofTitle XVIII . . ifthat organization as a

contract under that part foiproviding services on January l, 1999 ." This was also known as

Medicare+Choice. th" M"åi""r" P.ãrcription Drug, lmprovement and Modernization Act of2003 (Pub L. 108-

l7j), enactecl on December 8, 2003, replãced the Medicare+Choice prograrn with the new Medica¡e Advantage

program under Pa¡t C of Title XVIII.
lt 69 F"d. Reg. 48918,49099 (Aug. 11,2004).
re 68 Fed. uel. zlts+,zlzos (Mav 19,2003) (emphasis added)'
20 69 Fed. Reg. at 49099.
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the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

n.ot adoptíng as final our proposal staled in the May I9' 2003

proposed rule 1o ínclude the days associated with M+C
beneficíaríes in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beneficíaries in the Medícare fraction ' ' ifthe beneficiary

is alÀo an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction We are revising our

regulations at $ 412'106(bx2)(i) to include the days

asiociated with MIC beneficiaries in the Medicare fraction

of the DSH calculation.2r

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

eugusit t, 2004 Fãderal Regñter, no change to the regulatory lan^guage was published until

A"ã".t ZZ, 2007 when t¡e ¡'iy 2008 IPPS final rule was issued.22 In that publication the

Secîetary noted tlat no regulatory change had in fact occurred, and announced that she had made

"technicál corrections" to ihe regulatory language consrstent with the change adopted in the FFY

2005IPPSfinalrule.These"technicalcorrections"arereflectedat42C'F'R'
Sg 412.106(bX2)(i)(B) and (bx2)(iiÐ(B).'z3 As a resuÌt of these mlemakings, Part C days were

ieþirea to ùá ì"clu¿"¿ in the Medicare fraction as of October l, 2004 (the "Part C DSH

poiicy,1. Subsequently, as part of the FFY 2011 IPPS fìnal rule published on August 15,2010,

bVS -^¿" a minor revision ro g g 4 t 2. i 06(bX2XiXB) and (bX2XiiiXB) "to clarify'l the Paft C

DSI{ policy by replacing the word "or" with "including "2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(,,Altina I "),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and

àe subseqú"nt regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH

2i ,¡¿ (emphasis added).
22 72Feð' ld:eg: 4'1130,4'7384 (Aug 22,2007).
1! 72Feð..Reg. at 474ll.
2o 7! Fed. n"i. soo+2, sozas-50286,50414 (Aug. 16,2010). Seealso'75 Fed Reg 23852, 24006-24007 (Mav 4'

20Ì 0) (preamile to prâposed demaking stating: "we are a\À'are.that there miÊ¡t be some confirsion about our

policy ìo ;nctuae Vi dàys in ttre SSI ftÀ'ction. . . . ln order to f,ùther clariSr our policy that patient days associated

with il4A benefi"iaries aie to be included in the SSI fiaction because lhey are sljll eÌrtitled to benefils under Medicale

Part A, we are proposing to feplace the word .or, witb the wold .inc)uding' in $ + t 2.106(bX2XiXB) and

$ ¿ r z iootuxz)ti¡i)(B).\; Altina Heatthcure servs. v. sebetius,904 F. Supp. 2d 75, 82 n.5, 95 (2012), a.f'd in part

and rcv'd in parr,146F.3d ll02 (D.C Cir' 2014)'
25 't46 F.3d, t 102 (D.c. cir. 2ol4).
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policy adopted in FFY 2005 IPPS rule.26 However, the Secretary has no^t acquiesced to that

ãecision. More recently, in Atlina Heatth Set'vices v. Price ("Altina IÌ'),27 the D.C. Circuit
confirmed that the Secretary's 2004 attempt to changé the standard to include Part C days in the

Medicare fraction had been vacated. in Allina L2E The D.C. Circuit further fottnd in Allina II that

the sscretary failed to provide proper notice and comment before including Part c days in the

Medicare fractions published for FY 2012,2e Once again, the Secretary has not acquiesced to

this decision.

Providers' fnr T',.IR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allína

[IJ, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

fràm the Medicaid fraction remains in effect as set fofth in 42 c.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by tJte 2004 Rule."3o Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U .5.C. $ 1 395oo(f)( 1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have t¡e legal authority to decide t]]e issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42IJ.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),

the Board is required to grant 
^n 

EJR request if it determtnes that: (i) the Board has jurisdiction

to conducr a hearing on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a chailenge either to tho constitutionality of a provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

26 i46 F .3d ar 1 106 n.3, 1 I I I (affirming ponion of the district cour decìsìon vacating the FFY 2005 IPPS mle). See

also A ina Heqlth servs. v. sebelius,.904 F. Supp. 2d,75,89 (D.D.C. 2012) ("The Court conc.ludes that the

Secretaly's intelpretation ofthe fractions in the DSH calculation, announced jn 2004 and not added to the Code of
Federal Regulations u¡til the sufnmef of200?, was not a "logical outglo\tlth" of lh€ 2003 NPRM.').
21 863 F.3d 937 (D.C. Cir.20l7).
28 l¿.,¿,t943.

'1e 
Id.. at 943-945.

30 EJR Request at l
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Jurßdiclíon

At the outset, the Board notes that a Boa¡d finding ofjurisdiction is a prerequisite to any review

of an EJR request pursuant to 42 C.F.R. $ 405.1842 and the Board has the authority to request

"[a]11 of the information and documents found necessary by the Board for issuing a[n EJR]

decision,"3r including documentation relating to jurisdiction' Similarly, the regulations
goveming group appèals specify that jurisdiction "may be raised at any time."32 To this end,

Board Rule 42.3 addresses EJRs involving group appeals and specifies that "For a group appeal,

the schedule ofproviders and supporting jurisdictional documents for each provider must also be

filed in accordance with Rules 20 and 2l )' As explained in Board Rule 20.1, the Schedule of
Providers and supporting jurisdictional documentation must "demonstrate[] that the Board has

jurisdiction ovef the providels named in the group appeal." Similarly, Board Rule 20.2 explains

that "The schedule ofproviders is designed to assemble varioùs elements of documentation to

demonstrate that the Board has jurisdiction over each provider to be included in the group" and

that "Failure to submit the requisite documentation fbr one of the providers may result in the

dismissal ofthat provìder from the group." To the end, Board Rule 21.8 required documentation

on any transfers be submitted.

The four (4) participants in this EJR request include two (2) providers that filed four (4) appeals

involving the 2004,2005, and 2007 cost repofting periods (hereinafter referred to as "tÌìe Four

Providers.") The Board finds that it does not have jurisdiction over any of the Four Providers in
CaseNo. ll-0747GC, as discussed below. Consequently, the Board denies the request for EJR

in this appeal, as judsdiction to conduct a hearing is a prerequisite to ganting EJR pursìrant to 42

c.F.R. $ 40s. l 842(Ð(l Xi).

Based on the documentation submitted for the Four Providers listed in the Schedule ofProviders
for Case No. 11-0747GC, each ofthese Four Providers was purportedly ffansferred from another

group case into Case No. ll-0747GC. The group case from which they were purportedly
transferred is Case No. 08-2847 GC. Accordingly, it was necessary for the Board to delve into

the background of Case No. 08-2841GC to confim r hether each of the Four Providers have a

valid transfer from Case No. 08-284'7GC b 11-0141GC. Further, the Board's review of the

history of Case No. 08-2847GC must be done in the context. of Board Rule 16.2 (effective July 1,

2009) goveming transfer requests:

rt 42 C.F.R. ñ 405.18a2(ex2xii) (referencing ro the decision in subsection (Ð which included a decision on both

jruisdiction and the EJR request).
i, 42 C.F.R. 405.183?(eX2) sraresi "îhe Boald may make jurisdictional Jìndings nnder $ 405.1840 at any time,

includìng, bur nor limited to, following a request by the provìders for the jurisdictional findings. The providers may

request jnristlictiuûal firdirìgs by rlotifliing the Board in writing that the group appeal is fully f'ormed, or that the

providcrs bclicve they have satisfied all ofthe Ìequirements for a gloup appeaÌ hea ng request, and the Board may

proceed to make jwisdictional findings."
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The Boa¡d will not acknowledge joinder to an existing group

appeal prior to its being fully formed. lt is your responsibility to
maintain evidence of timely filing. Exception: if the appeal is

fuþ formed, a joinder request will not add the Provider to the
grotp unless the Board grants wrilten approval. (See Rules
4.6.8.1, and 17.3).

On July 25, 2008, the request to establish Case No. 08-2841GC entitled "the 1999-2003 BHCS
Medicare Part C Days Group" was filed with the Board. In response to inquiries by the Board,
the Vice President for Baylor Health Care System prepared an affidavit dated September 19,

2008. This affidavit is important in this determination because it included the following
statements pertaining to Case No. 08-2847 that confirm that the group appeal was, in fact, fully
formed and complete and, íf not, it was to their own peril:

3. Further, Affiant states that the following BHCS Hospitals
intend that a QRS BHCS Medicare Part C Days Group Appeal be
fomed, PRRB Case Numbe¡ to be determined, including fiscal
years 1999 to 2003: . . . .

[A list of6 providers with fiscal years ranging from 1999 to
2003 was included here.l

4. Affiant declare that tÕ the best ofher knowledge and belief, and

afte¡ a reasonable inquiry, the above listed Providers are the only
Providers that will be participating in this or any other group
appeals or individual appeals for the fiscal years 1997 to 2003 for
the issues at hand dealing with Dispropottionate Share Hospital

C'DSH") Medicare Managed CarelMedicaid eligible FIMO days

and DSH Medicare Managed CarelMedicaid eligible Part C days.

5. Affiant declares that to the best ofher knowledge and belief,
and after a reasonable inquiry, all now commonly owned or
controlled Providers ofBHCS and not presently participating
in . . . the QRS BHCS Medicare Part C Days Group Appeal, PRRB
Case Number to be determined, hereby waive fheir individual
rights to do so.

6. Affìant decla¡es that to the best of her knowledge and belief,
and after a reasonable inquiry, there are no nov/ commonly owned
Providers that have not ¡eceived a final determination that may
wish to appeal this paiticular issue for fiscal years 1991 to 2003.
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On October 24, 2008, in apparent reiiance on this affidavit and the representations made within
it, the Board sent notice to the group representative recognizing the new Case No. 08-2847GC as

the "QRS 99-03 BHCS Medicare Part C Days" group appeal and stating that^the group was

"complete" and that "[n]o additional providers may be added" to the group.33 The Board's

notice listed the same 6 providers with fiscal years ranging from 1999 to 2003 that had been

listed in the Provider's September 19, 2008 affidavit. Finally, the Board's notice set the hearing

date for case No. 08-2847GC roughly four months later on February 25 and26,2009. The

Board then held that hearing on February 26, 2009 and issued PRRB Decision No. 2011-Dl9 for
Case No. O8-284'IGC on March 76,201.34

on June 6,201l,several months after, tJte Board issued its decision and the appeal was closed,

the group representative for Case No. 08-2847GC sent a letter to the Board stating that, after

reviewing the Board's decision, it was discovered that the Fow Providers were not included on

the Scheãule of Providers for Case No. 08-2847 GC even though the group representative had

requested transfers for the Four Providers.3s Specifically, the group representative claimed that,

foùowing the F ebruary 26,2009 hearing, he had submitted requests dated April l7 ,2070, for
fiscal yeãrs 2004 and 2005 and May 20, 2010 for fiscal year 2007 to effectuate the transfer of the

Four Èroviders from their indivìdual appeals to Case No. 08-2841GC 36

The group representative asserted that "[t]he above referenced transfers were requested pursuant

to previous conversations that the undersigned and QRS had with Board staff, where it was

concluded that the Board was open to. allowing Providers to transfel into other Medicare

Managed Care Part C Days Groups that had already heard, but not yet decided for-efficiency and

to urro'íd creation of multþle group appeals on the same issue for the same years."l? The group

representative did not give any other detail (e.g., who and when) regarding the purported

conversations with the Board. Significantly, the statement even if true, only says the Board was

"open to allowing" transfers and that would not othel'wise change the requirement in Board Rule

16.2 that a provider requesting tuansfer to a fully formed group will not be added to that group

unless tìe Board approves that transfer in writing

13 The Board's Oct ober 24,2008letter addressed multiple groups for which the group represenlative was handling

and had a consolidated hearing request.
ra In a deoision dated May 10, 201 l, the Administrator reversed the Board's decision but did not remand iî back to

the Board.
15 Note that this is a mischaracterization for one ofthe Folu Provide¡s because one of the Fou¡ Provide¡s was

purportedly directly added to Case No. 082847GC (as opposed to being l¡ansferred Íìom an individual appeal).
ió The Schedule ofProvide¡s submitted for Case No. 11,-0747GC includes Baylor University Medical Center's

requests ro transfer 2004 and 2005 into Case No, 08-284'ÌGC dated April 7, 20Ì 0 and Baylor Medica.l Center at

Garland's request to transfer 2005 to Case No. 08-284'1GC dated July 8, 2009. Tbe Schedule ot Providers also has

Baylor Univcìsiry Mcdical Center's request to directly add its 2007 fiscal year to Case No. 08-2847GC dale(l May

20, 2010,
37 (Emphasrs added.)
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The group representative's June 6, 2011 letter recognized that case No. 08-2847GC "was not
intended to include any fiscal years beyond 2003." Indeed, the Board notes tbat this is because

post-2003 fiscal years involve a different legal issue from pre-2003 fiscal years. Accordingly,
the group representative asserted that the Four Providers "we¡e inadvertently included in Case

Number 08-2847GC." The group representative then concluded that it "intends to request under

separatc covcr that [the Four Providers] be transferred from PRRB Case Number 08247GC to a

to-be-created QRS BHCS 2004-2007 DHS/Managed Care (Part C) Days Group."

Subsequently, on July 20, 201 1, QRS requested that the Board establish a distinct group named

QRS BHCS 2004-2007 DSHÀ4anaged care (Part c) Days group and f'ormally requested that the

Board then transfer the Four Providers from Case No. 08-2841GC to this new group. On July
27,2011, the Board sent an acknowledgement notice ofthe establishment ofthe new group and

assigned the group Case No. ll-0747GC. The Board did not acknowledge or otherwise approver

the transfer of the Four Providers.

Based on the above history, it is clear that the Four Providers were not properly transferred from
their respective individual appeals (or directly added) to Case No. 08-2841GC as highlighted by

the facts that the Four Providers were not included on the Schedule ofProviders for that $oup;
that group had been fully formed as represented by tÌìe corporate chain for the Four Providers;

ànd any additions to that group had to be approved in writing by the Board (which was not

given). Indeed, such a transfer would nòt have been appropriate because the fiscal years at issue

for the Four Providers (i. e., 2004, 2005 and 2007) was outside the time period specified for the

group (1.e., 1999 to 2003) and this was because the legal issue in Case No. 08-2847GC is

different than that for the Four Providers due to the rulemaking issued on August 11,2004
announcing a new DSH Part C days policy.38

Accordingly, it is clear that the Four Providers are not part ofthe decision that \¡/as issued on

March 16, 201 1 closing that Case No. 08-2841GC and it was improper for the group

rep¡esentative to subsequently request on h:,ly 20, 2011 the transfer of the Four P¡ovideß to the

nev/ group case No. ll-0741GC. Provide¡s cannot be transfered from a closed appeal to

another group appeal. Indeed, Board Rule 4.6.2 (2009) specifìes that "Transfer requests from

Group Cases into other appeals: Once a Provider has joined a group, a transfer will be permitted

only on written motion approved by the Board. See Rules i 7.3." Similarly, Board Rule 17

states:

The Board will not grant a request to transfer fiom a group

case to another case excepl upon wrilten motion
demonstrating that the group failed to meet the amount in
controversy upon full lormation or common jssue

requirements. The motion must also include fully executed

38 69 Fed. Reg. 48916, 49099 (Aug. I I, 2004).
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Model Form D (Transfer Form) and Model Form A as

appropriate. No transfer from a group to another case is

effective unless the transfer request is approved by the

Board.

Here, the Board gave no leave for any transfers from Case No. 08-2847 GC to Case No. 11-

074tGC.

Because the Four Providers attempts to join Case No.08-2847GC were void, the Board analyzed

the effect of that void joinder fór each ofthe Four Providers.

A. Baylor University Medical Center, Prov. No. 45-0021, FYE 6/30/2004

The DSH Parl C days issue was added to the Provider's individual appeal, Case No.
08-0386, on October20,2008. The Provider requested to transfer this issue from
its individual appeal, to CaseNo. 08-2847GC on April 1,2010, after the Board had
deemed that group complete on October 24, 2008. Consistent with Board Rule
16.2, the Board neither affirmatively acknowledged nor denied this transfer request.

On June 9,201I, the Board closed Case No. 08-0386 and the closure related to the

fact that the Provider and the Medicare Contractor executed a Full Administrative
Resolution ("4R") for that case. The Board does not have in its records how it
received the AR (such as an attachment to a written request for closwe of t}te
case).3e In particular, the Board notes that, while the AR for that case represents

that the M+C issue had been "transfened to Group Appeal 08-2841GC," the Board
has no information indicating the closure of the Case No. 08-0386 was conditioned
based upon the Board's approval of any pending transfer. To this end, Board Rule
48 (2009) addresses withdrawal of appeals and states:

It is the Provider's responsibility to withdraw cases

in which an administrative resolution has been

executed or which the Provider no longer intends to
pursue. See Rule 46 on reinstatement y'l¿e
administrative resolution is not effectuated as

agreed.ao

le The Boa¡d closed the individual appeal over' 8 years ago. Under its lecold retentjon polìcy, this case file was

destluycrl. As pleviously, rtoted iI is the Provider's rcsponslbility to maintain documcntation of thc Board's
jruisdiction and submit that as part ofùe Schedule ofP¡oviders for the group appeal.
oo (Emphasis added.)
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In this regard, the Board notes it is not a party to ARs and it is the parties'
responsìbility to ensure an AR is effectuated as agreed.ar

As previously explained, the attempt to ftansfer to the DSH Part C days issue to
Case No. 08-2847GC was void and, therefore, the issue remained in the individual
appeal. Moreover, the Provider's individual appeal was closed prior to +he

Provider's July 20,2011 request to transfer the DSH Part C days issue to Case No
ll-0747GC. Thus, the Board must conclude that the issue was either extinguished
with the closure of the individual case or abandoned due to the obvious
mismanagement of Case No. 08-284'7 GC.

B. Baylor Uni)ersity Medical Center, Prov. No. 45-0021, FYE 6/30/2005

The DSH Part C days issue was added to the Provider's individual appeal on
October 20, 2008. The Provider requested to transfer the issue from its individual
appeal, Case No. 08-1385, to Case No. 08-2841GC on April 7,2010, after theBoatd
had deemed tlrat group complete on 1012412008. Consistent with Board Rule 16.2,

the Board neither affirmatively acknowledged nor denied this transfer request.

As explained above, the Provider's April 7, 2010 request to transfer the DSH Part C

days issue to Case No. 08-2847GC was void and, therefore, the issue remained in the

individual appeal. On May 18, 2011, the Board dismissed the Provider's individual
appeal, Case No. 08-1385, in its entirety, because the Provider failed to timely file its
final position paper. Further, the Provider's individual appeal was closed prior to the

Provider's Jttly 20,2011 request to transfer the DSH Part C days issue to Case No.
tt-0747GC.

Thus, the Board must conclude that the issìte was either extinguished with the
closure of the individual case or abandoned due to the obvious mismanagement of
Case No. 08-2847GC.

C. Baylor Medical Center - Garland, Prov. No. 45-0280, FYE I2/3I /2005

The DSH Part C days issue was included in the initjal appeál request for Case No.
09-0237 received November 10,2008. The Provider representative requested to
transfer this issue to Case No.08-2847GC on July 8, 2009, after the Board had
deemed that group complete on October 24,2008. Consistent r¡/ith Board Rule 16.2,

the Board neither affirmatively acknowledged nor denied this transfer request.

arMoreover, it is well bcyond thc 3-year time period l'or relnstatemeut. SecBoardl(ule46.1 (2009) ("4 request for
leinsratemenr must be in wriring, must be made within three years (see 42 CFR ô405.I 885) aíte¡ the date ofthe
notice ofdismissal or closuÌe, and musl set out the reasons fo¡ ¡ejnstatemenl.")
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On June 17 ,2011, the Board dismissed the Provider's individual appeal, Case No.
09-0237, in its entirety, because tfie Provider failed to timely fìle its fina1 position
paper. Further, the Provider's individual appeal was closed prior to the Provider's
.July 20, 2011 request to transfer the DSH Part C days issue to Case No. ll-0747GC.

Thus, the Board must conclude that the issue was eithcr extinguished with the
closure of the individual case or abandoned due to the obvious mismanagement of
Case No. 08-284'/GC.

D. Baylor University Medícal CenÍer, Prov. No. 45-0021 , FyE 6/30/2007

The Provider did not file an individual appeal on the DSH Part C days issue. Rather
the Provider filed a Model Form E Request to Join an Existing Group Appeal, Case

No. 08-2847GC dated May 20, 2010, which is after October 24,2008 when the
Board had already deemed that group complete (and as acknowledged in the
Provide¡'s affidavit to its potential peril). Consistent with Board Rule 16.2, the
Board neither affirmatively acknowledged nor denied this direct add request.
Indeed, the Provider was not listed in the Schedule ofProviders prior to the closure
of tlle case.

Importantly, by attempting to direct add the Provider's 2007 fiscal year to the
existing group Case No. 08-284'1GC, the Provider appealed/adopted the s¿ze issue
existing in Case No. 08-2847 GC at the time of the direct-add.a2 However, the case

to which the Provider subsequently is requested transfer (i.e., to Case No.
1l-0147GC ) does nol have the same legal issue as that in Case No. 08-2847 GC
because of change in CMS policy amounced in the August 2004 rulemaking
discussed above (and as acknowledged in the group representative's June 6, 201I
letter). This is also clear from the record ofthe hearing held on February 26,2009,
which notably occwred prior lo the Provider's May 20,2010 request to be directly
added to the group.a3

Accordingly, the Board finds that both the Provrder's direct-add appeal and the
request for transfer are not valid and dismisses the Provider.

In summary, based on all ofthese facts, the Board finds that it does not have jurisdiction over the
Part C days issue for any of the Four Providers in Case No¡ Il,-0741GC. The Four Providers did
not properly transfe¡ or directly add the issue to Case No. 08-284'lGC because the requests v/ere
submitted after the Board had deemed the group fully formed (i.e., complete), and the Board did
not grant written approval as required by Board Rule 16.2. Moreover, the Board issued a

a2 The Boa¡d notes that there was no issue statement included in the direct-add request and, as such, it relies on the
issuc given for the gtoup appeal r'equest ilself as subsequetttly narrowed by fhe hearing held orr FeLrruary 26,2009
a3 See supra note 42.
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decision in Case No. O8-2847GC of which these four Providers lvere not a part because they

vr'ere not included on the Schedule of Providers. It is this Schedule of Providers that controls

once the decision is issued and these four Providers were simply not on that Schedule of
Providers. Accordingly, the Providers improperly requested to transfer to a new group from the

otherwise closed group, 08-284'l GC. Therefore, the Board finds that it does not have jurisdiction

over Baylor University Medical Ccntcr's June 30,2004,June30,2005, andJune 30,2007

appeals, or Baylor Medical center at Garland's December 31, 2005 appeal and hereby dismisses

the Four Providers from Case No. ll-0741GC.

Board's Decision Reqardinq the EJR Request

The Board hereby denies the EJR request in case No. ll-0'747GC because the Board has

determined that it does not have jurisdiction over any ofthe participants in the group appeal, thus

the first requiremenf of 42 C.F.R. $ 405.1842(Ð(1) is not satisfied.

The Board has dismissed all of the participants from the goup and has denied the EJR request,

therefore Case No. 11-0'147GC is closed and removed fiom the Board's docket

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð

and 42 C.F.R. S$ 405.1875 and405.18'77.

Board Members Participating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

Enclosure; Schedules of Providers

cc: Justin Lattimore, Novitas Solutions, Inc.
Wilson Leong, Federal Specialized Services

6/27 /2019

X ctayton J. trtix

Cla),ton J. Nix, Esq.

Chair

signed by: Clayton J. Nix -A
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