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7000- Introduction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Chapter 7 implements the nursing home survey, certification, and enforcement

regulations a2 CFR Part 488No provisions contained in this chapter are intended to
create any rights or remedies not otfise provided in law or regulation.

The nursing home reform regulation establishes several expectations. The first is that
providers remain in substantial compliance with Medicare/Medicaid program
requirements as well as State law. The regulation esiggsathe need for continued,

rather than cyclical compliance. The enforcement process mandates that policies and
procedures be established to remedy deficient practices and to ensure that correction is
lasting; specifically, that facilities take the iative and responsibility for continuously
monitoring their own performance to sustain compliance. Measures such as the
requirements for an acceptable plan of correction emphasize the ability to achieve and
maintain compliance leading to improved quatifycare. (See§87304.4for plan of

correction requirements.)

The second expectation is that all deficiencies will be addressed promptly. The standard
for program participation mandated by the regulation is sntist@ompliance. The

State and the regional office will take steps to bring about compliance quickly. In
accordance wit@7304 remedies such as civil money penalties, temporary managers,
directed plan®f correction, irservice training, denial of payment for new admissions,

and State monitoring can be imposed before a facility has an opportunity to terrect
deficiencies.

The third expectation is that residents will receive the care and servicewtteio meet
their highest practicable level of functioning. The process detailed in these sections
provides incentives for the continued compliance needed to enable residents to reach
these goals.

It should be noted that references to the State wmeilgpplicable, as appropriate, to the
regional office throughout this chapter when the regional office is the surveying entity. It
should also be noted that in cases where the State is authorized by CMS and/or the State
Medicaid Agency, the State may prd® notice of imposition of certain remedies on their
behalf, within applicable notice requirements.

It should be noted that failure of CMS or the State to act timely does not invalidate
otherwise legitimate survey and enforcement determinations.

The AREN Enforcement Manager (AEM) is the data system used by CMS and all States
for data entry and reporting on nursing home survey and enforcement activities.
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7001- Definitions and Acronyms
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: ©-10-10)

Abbreviated Standard Surveymeans a survey other than a standard survey that gathers
information primarily through resideientered techniques on facility compliance with

the requirements for participation. An abbreviated standard survey npagrbesed on
complaints received; a change in ownership, management, or director of nursing; or other
indicators of specific concerri42 CFR 488.301)

Abuse- means the willful infliction of injuryunreasonable confinement, intimidation, or
punishment with resulting physical harm, pain, or mental ang@shCFR 488.301)

ACO - Automated Survey Processing Environment (ASPEN) Central Office

Act - the Social Security Act

AEM - Automated Survey Processing Environment (ASREEI)rcement Manager.
ASPEN- Automated Survey Processing Environment.

CASPER- Certification and Survey Provider Enhanced Reporting.

Certification of Compliance mears that the facility is in at least substantial compliance
and is eligible to participate in Medicaid as a nursing facility, or in Medicare as a skilled
nursing facility, or in both programs as a dually participating facility.

Certification of Noncompliance means that the facility is not in substantial compliance
and is not eligible to participate in Medicaid as a nursing facility, or in Medicare as a
skilled nursing facility, or in both programs as a dually participating facility.

CFR - Code of Federal Rpilations.

CMP - civil money penalty.

CMPTS- Civil Money Penalty Tracking System.

CMS - Centers for Medicare & Medicaid Services (formerly HCFA).
Deficiencymeans a skill ed nursing facilityds or
participation requement specified in the Act or in 42 CFR Part 483 SubpaftB.CFR
488.301)

DoPNA or DPNA - denial of payment for new admissions.

DPoC- directed plan of correction.
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Dually Participating Facility means a facility that has a provider agreement in both the
Medicare and Medicaid programs.

Educational programs means programs that include any subject pertaining to the long
term care participation requirements, the survey process, or the enforpeotess.

Enforcement actionmeans the process of imposing one or more of the following
remedies: termination of a provider agreement; denial of participation; denial of payment
for new admissions; denial of payment for all residents; temporary managienaney
penalty; State monitoring; directed plan of correction; directestmice training;

transfer of residents; closure of the facility and transfer of residents; or other CMS
approved alternative State remedies.

Expanded surveymeans an increaseyond the core tasks of a standard survey. A

standard survey may be expanded at the surve
suspect substandard quality of care they should expand the survey to determine if

substandard quality of care does exist.

Extended surveymeans a survey that evaluates additional participation requirements
subsequent to finding substandard quality of care during a standard s{(#2&yFR
488.301)

Facility means a sKiéd nursing facility or nursing facility, or a distinct part of a skilled
nursing facility or nursing facility, in accordance with 42 CFR 48342 CFR 488.301)
(See87008for entities that qualify as skilled nursing facilities and nursing facilities.)

FSESI Fire Safety Evaluation System
IDR i informal dispute resolution.
IJ 7 immediate jeopardy.

Immediate family means a husband or wife; natural or adoptivemaichild or sibling;
stepparent, stepchild, stepbrother, or stepsister; fatHaw, mothefin-law, sonin-law,
daughteiin-law, brothefin-law, or sistefin-law; grandparent or grandchild42 CFR
488.301.)

Immediate jeopardyme ans a situation in which the faci
or more requirements of participation has caused, or is likely to cause, serious injury,
harm, impairment, or death to a residef#2 CFR 488.301)

LSCi Life Safety Code.

MAC means Medicare Area Contractor.
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Misappropriation of resident property means the deliberate misplacement,
exploitation, or wrongful, temwmmiogsary or pern
money without t h@20FR438.30Hnt 6s consent.

NATCEPT Nurse Aide Training and Competency Evaluation Program.

Neglectmeans failure to provide goods and services necessavgitbhysical harm,
mental anguish, or mental illnesg2 CFR 488.301)

New admission for purposes of a denial of payment remedy, means a resident who is
admitted to the facility on or after théective date of a denial of payment remedy and, if
previously admitted, has been discharged before that effective date§7E8&dor
examples of what does and does not constitute a new admission for purposes of the
remedy.) (42 CFR 488.401)

NF 1 nursing facility.

Noncompliancemeans any deficiency that causes a facility not to be in substantial
compliance.(42 CFR 488.301)

No Opportunity to Correct means the facility will have remedies imposed immediately
after a determination of noncompliance has been made.

NOTCT no opportunity to correct.

Nurse aidemeans any individual providing nursing or nursietated services to
residents in accordance wdl2 CFR 483.75(e)(1)(CER 42 488.301)

Nursing facility means a Medicaid nursing facility42 CFR 488.301)

OB RA -Gh& ®mnibus Budget Reconciliation Act of 1987.

Opportunity to Correct means the facility is allowed an opportunity to correct identified
deficiencies before remedies are ospd.

OTC1 opportunity to correct.
Partial extended surveymeans a survey that evaluates additional participation

requirements and verifies the existence of substandard quality of care during an
abbreviated standard surve{d2 CFR 488.301.)

Past Noncomplianceneans a deficiency citation at a specific survey data tagdgFor
K-tag), that meets all of the following three criteria:

1) The facility was not in compliance with the specific regulateguirement(sfas
referenced by the specificteg or K-tag) at the time the situation occurred;
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2) The noncompliance occurred after the exit date of the last standard
(recertification) survey and before the survey (standard, complaint, or revisit)
currentlybeing conducted, and

3) There is sufficient evidence that the facility corrected the noncompliance and is in
substantial compliance at the time of the current survey for the specific
regulatory requirement(s), as referenced by the specitagFor K-tag.

Per day civil money penaltyneans a civil money penalty imposed for the number of days
a facility is not in substantial compliance.

Per instance civil money penaltymeans a civil money penalty imposed for each
instance of facility noncompliance.

PNC1 past noncompliance.

PoC- plan of correction.(42 CFR 488.401)

QIES - Quality Improvement and Evaluation System.

Representative for purposes of educational programs, means family members, legal
guardians, friends, and ombudsmen assigned to the facility.

SFF 1 Special Focus Facility.

Skilled nursing facility means a Medicareertified nursing facility that has a Medicare
provider agreement42 CFR 488.301)

SMA' State Medicaid Agency.

SNF i skilled nursing facility.

SQCi substandard quality of care.

Standard surveymeans a periodic, residecgntered inspection that gathers information

about the quality of service furnished in a fiégito determine compliance with the
requirements of participation(42 CFR 488.301)

State survey agency (SAneans the entity responsible for conducting most surveys to
certify compliance witht e Cent er s f or Medicare and Medi ca
requirements.

State Medicaid Agencymeans the entity in the State responsible for administering the
Medicaid program.
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Substandard quality of care means one or more deficiencies related togpétion
requirements under2 CFR 483.13resident behavior and facility practices,

42 CFR483.15 quality of life, or42 CFER 483.25quality of care, that constitute either
immediate jeopardy to resident health or safety (level J, K, or L); a pattern of or
widespread actual harm that is not immediate jeopardy (level H or I); or a widespread
potential for more than minimal harm, but less than immediate jeopardy, with no actual
harm (level F).(42 CFR 488.301)

Substantial compliancemeans a level of compliance with the requirements of

paticipation such that any identified deficiencies pose no greater risk to resident health
or safety than the potential for causing minimal harm. Substantial compliance constitutes
compliance with participation requiremen{g.2 CFR 488.301)

7002- Change in Certification Status for Medicaid Nursing Facilities
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When Medicaid nursing facilities wish to participate as Meeéickilled nursing

facilities, the State does notcessarilyneed taconduct a new survey. The State submits
the information obtained during the most recent Medicaid survey and other
documentation required for an initial certification of a skilled nur§gity to the

regional office. The regional officavill consider guidance in 82777D and 82778 of this
manualin makinga determination about whether a new survey should be conducted.
(Also see81819(g) and 81919(qg) of the Aend42 CFER 488.308&br authority to conduct
surveys anytime there is a question about compliance.)

7004- Skilled Nursing Facility - Citations and Description
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
70041 - Citations

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A skilled nursing facility is defined i81819(a)of the Act andd2 CFR 488.301

70042 - Description of Skilled Nursing Facility
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
A skilled nursng facility is a facility which:

e Is primarily engaged in providing to residents skilled nursing care and related
services for residents who require medical or nursing care; or
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e Is primarily engaged in providing to residents skilled rehabilitation sesviar
the rehabilitation of injured, disabled, or sick persand is not primarily for
the care and treatment of mental diseases

¢ Has in effect a transfer agreement (meeting the requiremegi861 (1)of the
Act with one or more hospitals having agreements in effect §id&60f the
Act); and

e Meets the requirements for a skilled nursing facility described in subsections (b),
(c), and (d) o818190f the Act.

A skilled nursing facility provides a level of care distinguishable both from the level of
intensive care furnished by a general hospital and from the levestufdial or

supportive care furnished by nursing homes primarily designed to provide daily services
above room and board. This level of care is reflected in the participation requirements
for skilled nursing facilities. While the requirements call fovide range of specialized
medical services and the employment by the facility of a variety of paramedical and
skilled nursing personnel, the emphasis on restorative services is oriented toward
providing services for residents who require and can benefit killed nursing and one

or more types of skilled restorative services, e.g., physical or speech therapy.

7006- Nursing Facility - Citations and Description
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
70061 - Citations

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A nursing facility is defined i81919(a)of the Act andd2 CFR488.301

70062 - Description of Nursing Facility
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
A nursing facility is a facility that:

e Is primarily engaged in providing residents with skilled nursing care and related
senices for residents who require medical or nursing care; rehabilitation services
for the rehabilitation of injured, disabled, or sick persons; or on a regular basis,
healthrelated care and services to individuals who because of their mental or
physical codition require care and services (above the level of room and board)
which is available to them only through these facilitaa®] is not primarily for
the care and treatment of mental diseases;
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e Has in effect a transfer agreement (meeting the requireroegis861(l)of the
Act) with one or more hospitals having agreements in effect §iB&60f the
Act; and

¢ Meets the above requiremts and subsections (b), (c), and (dgd9190f the
Act.

7008- Types of Facilities That May Qualify as Skilled Nursing Facilities
and Nursing Facilities

(Rev.63, Issued: 0910-10, Effective 09-10-10, Implementation: 0910-10)
A Skilled Nursing Facility or Nursing Facility may be:
¢ An entire facility for skilled nursing facility or nursing facility care;
e A distinct part of a rehabilitation center;
e A distinct part of a hospital, such asvang or a section;

e A distinct part of a skilled nursing facility or nursing facility ($#/62B of this
manua); or

¢ Areligious nonmedical health care institution operated or listed and certified by
the First Church of Christ, Scientist, Boston, Massachusetts.

An institution that is primarily for the care and treatment of mental diseases banmot
skilled nursing facility or nursing facility.

7010- Skilled Nursing Facilities Providing Outpatient Physical
Therapy, Speech Pathology, or Occupational Services

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A skilled rursing facility may provide Part B outpatient physical therapy, speech therapy,
or occupational therapy services either directly or under arrangement.

7012- Reserved

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
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7014- Specal Waivers Applicable to Skilled Nursing Facilities and
Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

70141 - Waiver of Nurse Staffing Requirements

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implenentation: 0910-10)

70141.1 - Waiver of 7-Day Registered Nurse (RN) Requirement for
Skilled Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The requirements for loAgrm care facilities require that a $&d nursing facility

provide 24hour licensed nursing services, an RN for 8 consecutive hours a day, 7 days a
week (more than 40 hours a week), and that there be an RN designated as Director of
Nursing on a full time basis. The regional office, actindpehalf of the Secretary, may
waive the requirement in the following circumstances:

e The facility is located in a rural area and the supply of skilled nursing facility
services is not sufficient to meet area needs;

e The facility has one fultime registeredhurse regularly on duty 40 hours a week.
This may be the same individual or pame individuals. This nurse may or may
not be the Director of Nursing and may perform some Director of Nursing and
some clinical duties if the facility so desires; antieit

e The facility has residents whose physicians have indicated, through admission
notes or physiciansd orders, that the
for a 48 hour period; or

e A physician or RN will spend the necessary time at the fatdifyrovide the care
that residents need during the days that an RN is not on duty. This requirement
refers to clinical care of the residents who need skilled nursing services.

If a waiver is granted, the regional office, acting on behalf of the Secretasf provide

notice of the waiver to the State loteym care ombudsman and to the State protection

and advocacy system for the mentally ill and mentally retarded. The facility granted such
a waiver must notify residents of the facility (or responsgpiardians) and members of

their immediate families of the waiver.

A waiver of the RN requirement is subject to annual renewal by the Secretary.
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701412 - Waivers of Nurse Staffing Requirements in Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The requirements for loAgrm care facilities also require that nursing facilities provide
24-hour licensed nursing, provide an RN for 8 consecutive hours a day, 7 days a week,
and that there be an RN designate®msctor of Nursing on a fultime basis. The State
may waive these requirements if the following conditions are met:

e The facility demonstrates to the satisfaction of the State that it has made diligent
efforts to recruit the appropriate personnel andnable to do so;

e The State determines that a waiver will not endanger the health or safety of the
residents in the facility; and

e The State finds that an RN or physician is obligated to respond immediately to
phone calls from the facility for periods e licensed nursing services are not
available.

The State may grant a waiver from thetur licensed nursing requirement; the 8
consecutive hours a day, 7 days a week requirement, or both. A facility may be waived
from the requirement to designate adoior of Nursing if it has been waived from either
the requirement to provide 2¥bur licensed nursing services or the 8 consecutive hours a
day, 7 days a week requirement.

If a waiver is granted, the State must provide notice of the waiver to thddbigiterm

care ombudsman and to the State protection and advocacy system for the mentally ill and
mentally retarded. The facility granted the waiver must notify residents of the facility (or
responsible guardians) and members of their immediate familtes @faiver.

70141 .3 - Waivers of Nurse Staffing Requirements foiDually
Participating Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
If a facility dually participates in both the Medicare and Medicaid progrdnsssubject
to the waiver criteria for skilled nursing facilities. Therefore, a skilled nursing

facility/nursing facility may only have the 8 consecutive hours a day, 7 days a week
requirement waived. In this case, the waiver is granted by the regitinal
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701414 - Initial Requests for Nurse Waiver
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The first time that a nursing facility applies for a waiver, the State conducts an onsite
survey before it may grant a waiverhe purpose of the survey is to establish that the
waiver will not endanger the health and safety of residents. A full survey is not required.
However, the survey must be of sufficient scope to ensure that the granting of the waiver
will not endangerhe health and safety of the residents.

While the acuity of illness of skilled nursing facility level residents makes an onsite visit
desirable to confirm that the facility actually meets the requirements for a nurse staffing
waiver, it is not required. He waiver determination may be made based on
documentation of these requirements submitted by the skilled nursing facility.

70142 - Waiver of Life Safety Code
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

(See82472and §41Q)

70143 - Variations of Patient Room Size and/or Beds Per 8om
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Resident rooms may have no more than four beds per room and must afford a minimum
of 80 square feet per bed in my#atient rooms. Single rooms must measure at least 100
square feet.42 CFR 483.70(d)(3Rtates that variations may be permitted in individual
cases where the facility demonstrates in writing that the variations are in accordance with
the special needs of thesidents and will not adversely affect their health and safety. A
variation is construed to mean a waiver. The regional office has jurisdiction to approve
such waivers or variances. The State has jurisdiction to approve them in Mextlyaid
cases.

70144 - Documentation to Support Waivers or Variations

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State should place an asterisk to the

Deficiencies and Plan of Correatia 0 F o #2567, @id Biclude the required
documentation to support the recommendation with the certification packet. The State

enters a AWO i n the @tifecationsabin ASPENoréghet i on f i

waived requirement.
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Survey Process

7200 -Emphasis, Components, and Applicability
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Skilled nursing facilities and nursing facilities must be in compliance with the

requirements id2 CFR Part 483, Subpartt8 receive payment under Medicare or
Medicaid. To certify a skilled nursing facility or nursing facility, complete at least:

¢ A life safety code survey; and

e A standard survey (Forn@MS-670, 671, 672, 677, 801 through 38@nd
Exhibits 85, 8688 to 95.

Follow the procedures iAppendix Pof this manuafor conducting all surveys okgled
nursing facilities and nursing facilities, whether freestanding, distinct parts, or dually
participating. Do not use these procedures for surveys of intermediate care facilities for
the mentally retarded (ICFs/MR), swihgd hospitals, or skilledunsing sections of
hospitals that are not separately certified as skilled nursing facility distinct parts.

7201- Survey Team Size and Composition Length of Survey
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
72011 - Survey Team Size
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Survey team size will vary, depending primarily on the size of the facility being
surveyed. The State (or, for Federal teams, the regional office) determines hpw ma
members will be on the team. Survey team size is normally based upon the following
factors:

e The bed size of the facility to be surveyed;

¢ Whether the facility has a historical pattern of serious deficiencies or complaints;

e Whether the facility has sgial care units; and

e Whether new surveyors are to accompany a team as part of their training.
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72012 - Team Composition
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
The State (or, for Federal teams, the regional offiee)dds what the composition of the

survey team will be, as long as certain statutory and regulatory requirements are met.
Sectionsl819(q)(2)(E)and1919(g)(2)(E)of the Act andi2 CFR 488.314equire that:

e Skilled nursing facility and nursing facility standard surveys be conducted by a
multidisciplinary team of professionals, atbkt one of whom must be a registered
nurse;

e Surveyors be free of conflicts of interest (§8202; and

e Surveyors successfully complete a training and testing program in survey and
certification techniques that hasdn approved by the Secretary. In other words,
surveyors must successfully complete the Gipproved training and pass the
Surveyor Minimum Quialifications Test. (S84009.1of this manual for
additional information concerning Surveyor Minimum Qualifications Test
requirements.)

Within these parameters, the States (or, for Federal teams, theatexfitces) are free to
choose the composition of each team, and it is the State that determines what constitutes a
professional. However, CMS offers the following guidance:

e The State or regional office should consider using more than one registesed nur
on teams that will be surveying a facility known to have a large proportion of
residents with complex nursing or restorative needs.

e Because of the strong emphasis on resident rights, the psychosocial model of care,
and rehabilitative aspects of cardlie regulations and the survey process, the
team should include social workers, registered dietitians, pharmacists, activity
professionals, or rehabilitation specialists, when possible.

e Itis important, to the extent practical, to utilize team membets alinical
expertise and knowledge of current best practices that correspond to the resident
popul ationds assessed needs, the services
and the type of facility to be surveyed. For example, if the facility haswarkn
problem in dietary areas, there should be an effort to include a dietitian on the
team; if a known problem in quality of life, a social worker. If the facility
specializes in the care of residents with post trauma head injuries and strokes, a
physicaltherapist may be included on the team.

¢ In addition to members of individual disciplines routinely included as members of
the survey team, consideration should be given to the use of individuals in
specialized disciplines who may not routinely particigsdéeam members.
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These individuals would be available to assist the survey team when specific
problems or questions arise. Consultants in these suggested disciplines include,
but are not limited to, physicians, physician assistants, nurse practitioners,
physical, speech, and occupational therapists, dieticians, sanitarians, engineers,
licensed practical nurses, social workers, pharmacists, and gerontologists.

e In order to comply with the requirement t
me mb er o f (suaveying a St onNF) unless the individual has
successfully completed (the CMSp pr oved) training and test
surveyors in training, i.e., those who have not successfully completed the required
training, must be accompanied-site by a surwor who has successfully
completed the required training and testing. While it is desirable that all survey
team members be fully qualified, CMS recognizes that trainees must be given
opportunities to perform survwey functions
gualifiedo status. Participation in actu
a training program. In fact, in the orientation program designed for newly
employed surveyors, CMS recommends that 3 weeks be spent in the field as part
of the trainng.

72013 - Length of Survey
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The length of a standard survey in terms of person hours is expected to vary, based on the
size and layout of the facility and the number and derity of concerns that need to be
investigated onsite.

7202- Conflicts of Interest for Federal and State Employees
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

72021 - Introduction
(Rev.63, Issued: 0910-10, Effective 09-10-10, Implementation: 0910-10)

Conflicts of interest may arise within the Medicare/Medicaid certification when public

empl oyeesd duties give them the potential fo
opportunity to secure unfair advantag@soutside associates. The same should be

required of State employees whose positions may produce possible conflicts of interest.

This includes all State surveyors and their supervisors. There are a number of Federal

and State laws setting forth criminmenalties for abuses of privileged information,

abuses of influence, and other abuses of public trust.

Federal employees are required to make a declaration of any outside interests and to
update it whenever such interests are acquired. The same bhaelglired of State
employees whose positions may produce possible conflicts of interest. Both CMS and
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the State are responsible for evaluating the need for preventive measures to protect the
integrity of the certification program. When certificationrwes performed by agencies
other than CMS or the State, the State administrators and the subagency administrators
have a shared responsibility for this surveillance.

In the case of States, it is not necessary to inform CMS of all potential conflaticsit

However, if an overt abuse requires corrective action, the regional office must be
informed as described Ei7202

72022 - Conflicts of Interest

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementatio: 09-10-10)
720221 - Prima Facie Conflicts of Interest

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Under42 CFR 488.314(a)(4any of the following circumstancessdualifies a surveyor
for surveying a particular skilled nursing facility or nursing facility:

a. The surveyor currently works, or, within the past 2 years, has worked as an
employee, as employment agency staff at the facility, or as an officer, consultant,
or agent for the facility to be surveyed;

b. The surveyor has any financial interest or any ownership interest in the facility.
(Indirect ownership, such as through a broad based mutual fund, does not
constitute financial or ownership interest for purpasahis restriction.);

c. The surveyor has an immediate family member who has a relationship with a
facility described ir§7202 An immediate family member is defined in
42 CFR488.301 or

d. The surveyor has an immediate family member who is a resident in the facility.

72022 2 - Examples of Potential Conflicts of Interest
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implematation: 09-10-10)

CMS and the States must consider all relevant circumstances that may exist beyond the
benchmarks given i87202to ensure that the integrity of the survey pescis preserved.

For example, a surveyor may not have worked for the facility to be surveyed for more
than 2 years, but may have left the facility under unpleasant circumstances, or, may not
currently have an immediate family member who resides therepdophave recently

had one residing there who the surveyor considers to have received inadequate care.
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The following are typical of situations that may raise a question of possible conflicts of
interest for Federal or State employees of an agency represtiie Medicare/Medicaid
survey and certification program. However, they do not necessarily constitute conflicts
of interest.

a. Participation in ownership of a health facility located within the employing State;

b. Service as a director or trustee of altiefacility;

c. Service on a utilization review committee;

d. Private acceptance of fees or payments from a health facility or group of health
facilities or association of health facility officers for personal appearances,
personal services, consultant seegiccontract services, referral services, or for

furnishing supplies to a health facility;

e. Participation in a news service disseminating trade information to a segment of
the health industry; and

f. Having members of oneds i mmebdveat e family
activities.

72023 - Report and Investigation of Improper Acts
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Any acts of employees in violation of Federal or State laws or regulations regarding
conflicts of interst should be handled in accordance with applicable Federal or State
procedures. In the case of State employees, conflicts of interest violations must be
reported to the regional office, and the regional office must be kept advised of the
corrective actios. States should ask for assistance or advice in the case of any
impropriety involving a conflict of interest that cannot be handled immediately under an
applicable State procedure. The regional office of the Inspector General, along with the
CMS regiondoffice, will then work in close cooperation with the responsible State
officials until the matter is resolved.

7203- Survey Protocol
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
72031 - Introduction

(Rev.63, Issued09-10-10, Effective: 0910-10, Implementation: 0910-10)

This protocol is established pursuangi@19(g)(2)(Cand81919(q)(2)(Chof the Act to
provide guidance to surveyors conducting surveys of-teng care facilities
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participating in the Medicare and Medicaid programs. The protocol consists of survey
procedures, worksheets, and interpretive guidelines. It serves to explalaafy the
requirements for longerm care facilities and all surveyors measuring facility compliance
with Federal requirements are required to use it. The purpose of this protocol is to
provide suggestions, interpretations, check lists, and otherftmalse both in

preparation for the survey and when performing the survey onsite.

The interpretive guidelines merely define or explain the relevant statutes and regulations

and do not impose any additional costs or place other burdens on any hedtbilkgre
(See827120f this manua)

72032 - Initial Certification Surveys

(Rev.63, Issuel: 09-10-10, Effective: 0910-10, Implementation: 0910-10)

(See als®&2005and §300o0f this manua)

All initial surveys must verify substantial compliance with the regulatory requirements

contained iM2 CFR 483.5 through 42 CFR 483.7Rollow Appendix B Survey
Protocol for Long Term Care Facilities.

If distinct part status is at issue telenine whether the facility meets the criteria for
certification as a distinct part. (S827&.B of this manua)

72033 - Resurvey of Participating Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Follow the procedures specifiedAppendix Pof this manuafor standard and extended
surveys.

72034 - Post Survey Revisit (FollowUp)

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 8-10-10)

When the State has cited deficiencies during the course of a survey, the survey agency
may, as necessary, conduct a post survey revisit to determine if the facility now meets the

requirements for participation. (See a§t817)

72035 - Abbreviated Standard Survey

(See also Appendix P, VII of this manual.)
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(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

This survey focuses on particular tasks that relate, for example, to campéaieived, or

a change of ownership, management, or Director of Nursing. It does not cover all the
aspects covered in the standard survey, but rather concentrates on a particular area of
concern(s). The survey team (or surveyor) may investigate ampfacencern and make

a compliance decision regarding any regulatory requirement, whether or not it is related
to the original purpose of the survey complaint.

1 - Complaint Investigations

I f the Statebs review of aoneoomopelvialatonsofal | egat
requirements may have occurred, and only a survey can determine whether a

deficiency(ies) exist, conduct a standard or abbreviated standard surveZhépeer 5

andAppendix Pof this manua)

2-Substanti al Changes in a Facilityds Organi:

If a facility notifies you of a change in organization or management, review the change to

ensure compliance with the regulations. Request copies apfrepriate documents,

e.g., written policies and procedures, personnel qualifications and agreements, etc., if

they were not submitted. I f changes in a f a
significant and raise questions of its continued subsiacdgimpliance, determine,

through a survey, whether deficiencies have resulted. Collect information about changes

in the facilitybés organization and managemen
Program Gener al ErmB50 | | ment , 6 Form CMS

72036 - Extended Survey/Partial Extended Survey
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

If, as a result of its findings during the standard survey or abbreviated standard survey,
the team suspects substandard quality of carefaswed in42 CFR 488.30/it expands

the survey. Ithe expanded survey verifies substandard quality of car&aite or

regional office conducts an extended survey or a partial extended survegondance

with procedures in Appendix P of this manug@ee87210.2and Appendix Pof this

manual)

7203.7-State Monitoring Visits

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

AState monitoring Vvisitso ar ecompliapdestausby t he
and arenot done as part of the State monitoring remedy. Some regional offices and
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States call these State monitoring visits 0fn
may occur:

e During bankruptcy, in those cases in which CMS has authorized such visits.
e After a change of ownership, as authorized by the CMS regional;office
e During or shortly after removal of immediate jeoggmwhen the purpose of the
visit isto ensure the welfare of the residents by providing an oversight presence,
rather than to perform atructured followup visit and
e In other circumstances, as authorized by the CMS regional office.
When a State monitoring visit results in a Federal deficiency, the State will identify the

survey in ASPEN as fAcompl ai edrdin AGTS. (fee eat e an
Chapter 5 of this manual for additional instructions.)

7205- Survey Frequency 15-Month Survey Interval and 12Month
Statewide Average

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

This section doesoh apply to the date of survey for remedy imposition and termination
timeframes. Refer ©7304.5for those timeframes.

72051 - Introduction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The survey and certification provisions set fort@§1819(qg)(2)(A)(ii))and

1919(q)(2)(A)(iii) of the Act and iMd2 CFR 488.308equire that each skilled nursing

facility and nursing facility be subject to a standard survey no later than 15 months after
the last day of the previous standard survey and that the statewide average in

between standard surveys of skilled nursing facilities and nursing facilities not exceed 12
months. This date is entered in L34 on the form GI/&39.

72052 - Scheduling and Conducting Surveys
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The Statenustcomplete a standard survey of each skilled nursing facility and nursing
facility not later than 15 months after the previous standard survey.

Facilities with excellent histories of compliance may be surveyed legseindy to
determine compliance, but no less frequently than every 15 mamthiie Statevide
standard survey average must not exceed 12 months.
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1 - Changes That May Prompt Survey

If the States concernedhat a change of ownership, management figmiaistrator, or
Director of Nursing may have caused a decline in the quality ofocarervicedurnished

by a skilled nursing facility or nursing facility, it may conduct a standard or abbreviated
standard survey within 60 days of the change.

Facilities with poor histories of compliance may be surveyed more frequently to ensure
that residents are receiving quality care in a safe environment.

2 - Frequency

The State may conduct surveys as frequently as necessary to determine if a facility
complies withthe participation requirements as well as to determine if the facility has
corrected any previously cited deficienci@ere is no required minimum time which
must elapse between surveys.

3 - Conducting Complaint Surveys

Refer to complaint investigain procedures i€hapter JandAppendix Pof this manual

72053 - Determining Standard Survey Interval for Each Facility
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The standard survey interval for each facility (which may not exceed 15 months) is
calculated as follows:

e The number of days between the completion of the cuamed last standard
survey is divided by 31 to determine the number of months between standard
surveys for each provider;

e The last day of thentire healthand life safety code surves/the date used to
calculate the interval.

¢ If an extended surveyg conducted as a result tiie health portion of a standard
survey, the last day of the health portion of the standard survey is used to
calculate the survey frequency requiremeiitdie health portion occurs after the
life safety code portionThe date bthe extended survey it used in
calculating the survey interval or statede average requirements;

e Abbreviated standard surveys are not counted in the calculation. An abbreviated
standard survey is a survey other than a standard survey to gébneraition on
facility compliance with the requirements for participation primarily through
residentcentered techniques. An abbreviated standard survey may be premised
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on complaints received; a change of ownership, management, or Director of
Nursing; orother indicators of specific concern. (S&CFR 488.30);

e When an abbreviated standard surieeghanged to a standard survey, the
standard surveig counted in the calculatiorf the standard survey interval using
the last date of thentire health and life safety codarvey as the survey date; and

e Reuvisits are not counted in the calculation of the standard survey interval.

The Certification and Survey Provider Enhanced Repgrsystem (CASPER) used to
identify facilities that have not received a standard survey within 15 months.

Survey information for the fiscal year must be entered by November 15 of each year in
order for CMSCentral Office to calculate the statéde awerage.

72054 - Assessing Compliance with Survey Frequency Requirements
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The statewide average interval for each State is available througb¢higfication and
Survey ProvideEnhanced Reporting system (CASPER).

The regional office has ongoing responsibil]
survey frequency requirements.

72055 - Actions to Ensure Compliancewith Standard Survey Interval
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

No action is necessary if the standard survey interval for a provider is not greater than 15
months and the stateide average is not greater than 12 months.

If the standard survey interval for a provideriisajer than 15 months and/or the state
wide average interval is greater than 12 months, the regional office will notify the State,
determine if a problem exists, and take appropriate action. This action is specified in
Chapter 8 of this manual
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7207- Unannounced Surveys

(Also see82700and Chapter 5of this manual.)

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
72071 - Introduction

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
This instruction implements81819(q)(2)(A)and1919(g)(2)(A)of the Act, and

42 CFR488.307 It also reiterates CMS policy that all nursing home surveys are to be
unannouncedncludingstandard surveys, complaint surveys and onsite revisit surveys.

72072 - All Surveys Must Be Unannounced
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State has the responsibility for keeping surveys unannounced and their timing
unpredictable. This gives the State agency doing the surveying greater abiitgito

valid informationbecause it increases the probability that the surveys will observe
conditions and care practices that are typically preséithilethe Act and implementing
regulations referencenh 872071 require thatstandard surveyBe unannouncedt is

CMS 6 i nandeerptdtatoto not announeany type of nursing home survey such

as abbreviatednsite revisitor complaint surveysTherefore, if CMS conducts standard
surveys or validation sueys, the regional office must follow the same procedures as
required of the States to not announce surveys. The only exceptions to this policy would
be if, for instance, some additional documentation was required and the most efficient
way to obtain it wuld be through making an appointment and revisiting the facility or
asking that it be provided via electronic means. The State should notify the State
ombudsmanés office according to the protocol
o mb uds mae dls pmtbdolimust ensure strict confidentiality concerning the
survey dates. (Sefppendk P of this manua)

To increase the opportunity for unpredictability in standard surveys, the State survey
agencies and Federal surveyors should incorporate the following procedures when
planning facility surveying:

720721 - Nonsequential Order

(Rev. 63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Facilities, within a given geographical area, should not be surveyed in the same order as
was conducted in the previous standard survey;
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720722 - Variance in Timing (Time of Day, Day of Week, Time of
Month)

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

(See als@d\ppendix P and Appendix P# this manugl

When facilities are surveyed, the time of day, day of the week, and time of month should
be varied from the time of the previous standard survey. The time of day that surveyors
begin should ebend beyond the business hours of 8:00 a.m. to 6:00 p.m. In addition, the
day of the week should vary to include weekend days, Saturday, and Séndegst 10
percentof standard healttsurveys must begin either on the weekend or in the
evening/early rarning hours before 8:00 a.m. or after 6:00 p.m. Likewise, the month in
which a survey begins should not, if possible, coincide with the month in which the
previous standard survey was conducted. For example, unannounced dtantiard
surveys could beg at:

e 7:30 p.m. on a Monday evening in early July (previous standard survey occurred
early June);

e 6:00 a.m. on a Wednesday morning and survey continues through the weekend
until it is completed; or

e 11:00 a.m. on a Saturday morning.

In addition, standa healthsurveys that are conducted to satisfy the 10 percent
requirement must be conductedamnsecutive days Consecutive days mean calendar
days and are to include Saturdays, Sundays, and Holidays. For example, beginning a
survey at 8:00 a.m. on atsirday morning must be continued until its completion through
the weekend and into the following week. Since survey time on holidays is reported as
weekend time, surveys initiated on holidays can be counted toward the 10 percent off
hour survey requirenmet . AHol i dayso are defined as
State as a State or Federal holiday.

Since the ofhour survey requirement is to reduce the predictability of when a survey
will occur, States must begin some-btiur surveys in each tiiese targeted time
frames, i.e., early morning, evening, and holidays/weekend.

NOTE: If there are situations that arise and the State determines that a standard
survey cannot be conducted on consecutive days, the State must contact
the regional office iad obtain approval prior to the commencement of the
standard survey or within reasonable time after the initial start day.
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72073 - CMS Review of State Scheduling Procedures
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Ther egi onal office reviews annually each of i
nursing home surveys are not announced through the methods by which they are
scheduled or conducted.

72074 - Imposition of Civil Money Penalties
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

If any individual has, in any way, given prior notification to a facility of the date of a
standard survey, the State or CMS is to contact the regional Office of the Inspector
General and report the nametlo¢ individual and what has occurred. The Office of the
Inspector General will further investigate and make a determination as to whether or not a
Federal civil money penalty will be imposed. A civil money penalty of up to $2,000 may
be imposed und€i81819(g)(2)(A)(Dand1919(q)(2)(A)(1)of the Act. The provisions of
8112 of the Act apply to civil money penalties. The imposition of a civil money

penalty applies only whensdandard survey is announced. Sé2 CFR Part 100for

policy developed by the Office of thespector General regarding administrative appeals

of Federal civil money penalties.

72075 - Withdrawal of Nurse Aide Training and Competency
Evaluation Program or Competency Evaluation ProgramWhen Entity
Providing the Program Refuses to Permit Unannoced State Visit

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Regulations a#2 CFR 483.151(e)(3kquire the State to withdraw approval of a nurse
aide training and aapetency evaluation program or a nurse aide competency evaluation
programwhen the entity providing the program refuses to permit an unannounced visit
by the State

7210- Substandard Quality of Care and Extended and Partial Extended
Surveys

(See als@ppendix P, lllof this manual.)
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(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementabn: 09-10-10)

72101 - Introduction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

This section is established pursuang§3819(g)(2)(Bpnd1919(qg)(2)(B)of the Act and

42 CFR488.310to provide guidance to surveyors in conducting an extended or partial
extended survey. The only time an extendeplastial extended survey is conducted is
when substandard quality of care is identified. This section also explains notice
requirements as required 21819(g)(5)(Cand81919(q)(5)(C)f the Act and

42 CFR488.325 disclosure of results of surveys and activities, when substandard quality
of care is found. This section discussiee consequences to a nurse aide training and
competency evaluation prograand competency evaluation progravhen an extended

or partial extended survey is conducted. (&&201for thedefinition of substandard

quality of care.)

72102 - Expansion of the Survey
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When the State or regional office conducts a standard survey or abbreviated standard
survey and suspects substandard quafitace but does not have sufficient information

to confirm or refute the substandard quality of care, the survey may be expanded. (See
Appendix Pand872100f this manua) This expansion of the standard or abbreviated
standard survey does not necessarily constitute an extended or partial extended survey.

If the expanded survey does not verify substandard quality of care but finds
noncompliance, the State or regional office prepares Form-£38% and follows the
procedures required §7305

If the expanded survey verifies stdndard quality of care, the State or regional office

conducts an extended survey or a partial extended sumeeygordance with procedures
in Appendix Pof this manual

72105 - Time frames

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

An extended or partial extended survey should be conducted immediately after the
standard or abbreviated standard survey, but, if delayed, not later than 14 calendar days

after completion of a standard survey or abbreviated standard survey which found that the
facility had furnished substandard quality of care.
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72106 - Notices
(Rev 63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When substandard quality of care is identified as a result of a standard or abbreviated
standard survey, an extended or partial extended survey is conducted. In addition to the
notices required of all surveys &730Q the State must issue notices to the following:

e The State board responsible for the licensing of the nursing home administrator;
and

e The attending physician of each residehbwvas identified as having been
subject to substandard quality of care. ($£&20Q)

According to42 CFR 488.32Kdisclosure of results of surveys and activitibs, facility

is responsible for submitting to the State the names of the attending physician for each
resident who was identified as having been subject to substandard quality of care,
regardless of whether payment is made through Medicare, Medicaidvategay. (See
§7905)

72107 - Nurse Aide Training and Competency Evaluation Programand
Competency Evaluation Program

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

As required ir81819(f)(2)(B)(iii)(1)(b) and81919(f)(2)(B)(iii)(1)(b) of the Act, thenurse

aide training and competency evaluation progezumt compeency evaluation program

must be denied or withdrawn when an extended or partial extended survey is conducted.
(Alsosee§7809)

7212- Informal Dispute Resolution

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implematation: 09-10-10)

72121 - Introduction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Regulations a#2 CFR 488.33tequire that CMS and the States, as appropriater, off

skilled nursing facilities, nursing facilities, and dually participating facilities an informal
opportunity to dispute cited deficiencies
CMS-2567. A State does not need to create any new or additimtagses if its

existing process meets the requirements describ®f2ih2.3 The informal dispute

resolution process, as established by the State or CMS regional office, must be in writing
so that it is availabléor review upon request.
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72122 - Purpose

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The purpose of this informal process is to give providers one opportunity to refute cited
deficiencies after any survey.

72123 - Mandatory Elements of Informal Dispute Resolution

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The following elements must be included in each informal dispute resolution process

offered:

1. Upon their receipt of the official For@MS-2567, facilities must be offered one
informal opportunity, if they request it, to dispute deficiencies with the entity that
conducted the survey.

2. Facilities may not use the informal dispute resolution process to delay the formal
imposition of remediesr to challenge any other aspect of the survey process,
including the:

Scope and severity assessments of deficiencies with the exception of scope
and severity assessments that constitute substandard quality of care or
immediate jeopardy;

Remedy(ies) impsed by the enforcing agency;

Alleged failure of the survey team to comply with a requirement of the
survey process;

Alleged inconsistency of the survey team in citing deficiencies among
facilities;

Alleged inadequacy or inaccuracy of the informal dispesolution
process.

3. Facilities must be notified of the availability of informal dispute resolution in the
letter transmitting the official Form CM&567. (Sed&xhibit 139in this manual
for transmission of Form CM3567.) Notification of this process should inform
the facility:

That it may request the opportunity for informal dispute resmiy@nd

that if it requests the opportunity, the request must be submitted in writing
along with an explanation of the specific deficiencies that are being
disputed. The request must be made within the same 10 calendar day
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period the facility has for subtting an acceptable plan of correction to
the surveying entity;

e Of the name, address, and telephone number of the person the facility
must contact to request informal dispute resolution;

¢ How informal dispute resolution may be accomplished in that,Staje
by telephone, in writing, or in a fade-face meeting.

e Of the name and/or the position title of the person who will be conducting
the informal dispute resolution, if known.

NOTE: Informal dispute resolution is a process in which State agency
officials make determinations of noncompliance. States should
be aware that CMS holds them accountable for the legitimacy of
the process including the accuracy and reliability of conclusions
that are drawn with respect to survey findings. This means that
while States may have the option to involve outside persons or
entities they believe to be qualified to participate in this process,
it is the States, not outside individuals or entities, that are
responsible for informal dispute resolution decisiois,when
an outside entity conducts informal dispute resolution, the results
of the informal dispute resolution process may serve only as a
recommendation of noncompliance or compliatcthe State.

The State will then make the informal dispute resolutiorsibec
and notify the facility of that decisiof€MS will look to the
States to assure the viability of these decismaking processes,
and holds States accountable for them.

Since CMS has ultimate oversight respo
performance, it may be appropriate for CMS to examine specific informal

dispute resolution decisions or the overall informal dispute resolution

process to determine whether a State is arriving at a correct result. For

dually participating or Medicarenly facilities, informal dispute findings

are in the manner of recommendations to CMS and, if CMS has reason to

disagree with those findings, it may reject the conclusions from informal

dispute resolution and make its own binding determinations of

noncompliance.

4. Faiure to complete informal dispute resolution timely will not delay the effective
date of any enforcement action against the facility.

5. When a facility is unsuccessful during the process at demonstrating that a

deficiency should not have been cited, theveying entity must notify the facility
in writing that it was unsuccessful.
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6. When a facility is successful during the informal dispute resolution process at
demonstrating that a deficiency should not have been cited:

e The deficiency citation shouldbemarki fidel et ed, 0 signed,
a supervisor of the surveying entity;

¢ Any enforcement action(s) imposed solely because of that deficiency
citation should be rescinded; and

e The scope and severity assessment should be adjusted, if necessary, to
reflectthe outcome of informal dispute resolution, e.g., elimination of
deficiencies.

NOTE: The facility has the option to request a clean (new) copy of the
Form CMS2567. However, the clean copy will be the
releasable copy only when a clean (new) plan of coom is
both provided and signed by the facility. The original Form
CMS-2567 is disclosable when a clean plan of correction is not
submitted and signed by the facility. Any Form CI25657
and/or plan of correction that is revised or changed as a résult o
informal dispute resolution must be disclosed to the ombudsman
in accordance wit§7904

Deficiencies pending informal dispute resolution should be enteired in
the Automated Survey Processing Environment syst&REAN) and the
ASPEN Informal Dispute Resolution (IDR) Manabat will not be
uploaded to th€ertification and Survey Provider Enhanced Reporting
system (CASPERQr posting to the Nursing Home Compare website until
informal dispute resolution has beemyaleted.

7. A facility may request informal dispute resolution for each survey that cites
deficiencies.However, if informal dispute resolution is requested for deficiencies
cited at a subsequent survey, a facility may not challenge the survey findangs of
previous survey for which the facility either received informal dispute resolution
or had an opportunity for it The following table indicates when informal dispute
resolution may be requested based on the results of a revisit or as a result of the
preMous informal dispute resolution outcome.
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Eligibility for Informal Dispute

Situation Resolution
Continuation of same deficiency at revisit Yes
New deficiency (i.e., new or changed facts Yes

new tag) at revisit or as a result of an
informal disputeresolution

New example of deficiency (i.e., new facts Yes
same tag) at revisit or as a result of an
informal dispute resolution.

Different tag but same facts at revisit or as No, unless the new tag
result of an informal dispute resolution constitutes substandard quality -
care

8 Written description of the surveyin
must be made available to a facilit

9. States are encouraged to include in the informal dispute resgbutioess at least
one person as part of the decision making process who was not directly involved
in the survey. This may include, but is not limited to, another surveyor,
ombudsman, a member of another survey team, etc.

72124 - Additional Elements for Federal Informal Dispute Resolution
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

In addition to those elements citedSn212.3 CMS has adopted the following elements

to be incorported in all cases involving deficiencies cited as a result of Federal surveys.
They are designed to clarify and expedite the resolution process. States are free to
incorporate these elements into their procedures.

1. Notice to the facility will indicate thahe informal dispute resolution, including
any faceto-face meetings, constitutes an informal administrative process that in
no way is to be construed as a formal evidentiary hearing.

2. Notice to the facility will indicate that counsel may accompéueygcility. If the
facility chooses to be accompanied by counsel, then it must indicate that in its
request for informal dispute resolution, so that CMS may also have counsel
present.

3.CMS will verbally asdlecisieneelativéatetheifancal | i t y of
dispute, with written confirmation to follow.
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7300- Certification of Compliance and Noncompliance for Skilled
Nursing Facilities and Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73001 - Introduc tion

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

These procedures are established pursuant to set8@86&3)and1919(qg)of the Act and

42 CFR488.330to provide guidance about when the State or the regional office has the
responsibility for certifying compliance or noncompliance and what proesdarfollow.

This section also defines the concept of Asu
purposes.

The State has the responsibility for certify
facilitybés compl i ance orofstaeoperatedddciiiesn ce, exce
However, the Stateb6s certificatiosn for a ski
approval. ACertification of complianceo mea

participation requirements is ascertained. Inatdd on t o certi fying a fa
or noncompliance, the State recommends appropriate enforcement actions to the State
MedicaidAgency for Medicaid and to the regional office for Medicare. The State is

authorized by CMS to both recommend and isgoategory 1 remedies. In addition,

when authorized by the regional office or the State Meditge&hcy, the State may also

provide notice of imposition of the denial of payment for new admissions remedy. As
specifiedid2 CFR488.10 t he regional office determines
participate in the Medicare program based on
a facilitydos compliance with civil rights re

Throughout tis chapter, references are made to the State Medigaidcy in taking

enforcement actions against a Medicaid facility. However, there is nothing in Federal

regulation that precludes the State Medicegéncy from delegating the authority to act

on its béalf in imposing enforcement remedies for Medicaid nursing facilities. The

regional office has the responsibility for certifying a Staperated skilled nursing
facilityés or nursing facilitybés compliance
81919(h)(3) the regional office may take independent and binding enforcement action

against any nursing facility based on its findings of noncompliance. However, the

regional officeby basedfooathenSiateaesdsasurve

73002 - Survey and Certification Responsibility
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Except as specified i&730Q the followng entities are responsible for surveying and

certifying a skilled nursing facilitydés or n
with Federal requirements:
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e State-Operated Skilled Nursing Facilities or Nursing Facilities or State
Operated Dually Patticipating Facilities - The State conducts the survey, but
the regional office certifies compliance or noncompliance and determines whether
a facility will participate in the Medicare or Medicaid programs.

¢ Non-State Operated Skilled Nursing Facilities The State conducts the survey
and certifies compliance or noncompliance, and the regional office determines
whether a facility is eligible to participate in the Medicare program.

¢ Non-State Operated Nursing Facilities The State conducts the survey and
ce tifies compliance or noncompliance. Th
State Medicaid\gency determines whether a facility is eligible to participate in
the Medicaid program.

e Non-State Operated Dually Participating Facilities (Skilled Nursing
Facilities/Nursing Facilities) - The State conducts the survey and certifies
compliance or noncompliance. The Stateos
noncompliance is communicated to the State Mediégahcy for the nursing
facility and to the regional officor the skilled nursing facility. In the case where
the State and the regional office disagree with the certification of compliance or
noncompliance, se&/807for rules to resolve such disagreements.

73003 - Initial Survey and Certification Responsibility
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State determines whether a prospective provider is in substantial compliance with the
nursing home participation requirementsthe facility is in substantial compliance, the

State certifies and recommends that the regional office and/or State Medjeaicly

enter into an agreement with the facility. Using the guidance below about the methods by
which substantial complianceay be determined, if the facility is determined not to be in
substantial compliance, the State recommends that the regional office and/or State
MedicaidAgency deny participation. The regional office and/or State Mediggedcy

sends the letter notifyintpe facility of its denial of participation in the Medicare and/or
Medicaid programs, and includes the appeal rights available 48déFR 431.15and

42 CFR 498.3(b) (See als@2005and §203of thismanual)

With the exception of an initial survey for reasonable assurahtte initial survey of

the prospective provider finds that the noncompliance is such that the deficiencies fall at
levels D, E, or F (without a finding of substandard qualitgaot) on the scope and

severity scale, the State survey agency may opt to accept evidence of correction to
confirm substantial compliance in lieu of an onsite revisit; however, the State survey
agency always has the discretion to conduct an onsite revggtermine if corrections

have been made. If the noncompliance falls at level F (with a finding of substandard
quality of care), or any level higher than level F, the option to accept evidence of
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correction in lieu of an onsite revisit does not appiythis case, an onsite revisit is
necessary to determine substantial compliance after the facility submits an acceptable
plan of correction.For reasonable assurance, deficiencies at level D or above on the
first survey will result in denial for purposes starting Medicare reasonable assurance.
(See87321.3.2)

The plan of correction does not assure the execution of a provider agreement. The
effective date of the provider agreement would be the date the sgaegyaverifies
substantial compliance as determined by the appropriate evidence of correction as
discussed above.

With the exception of an initial survey for reasonable assuraheegytion to accept
evidence of correction in lieu of an onsite revisidlso applicable when an existing
Medicaid nursing facility with deficiencies at levels D, E, or F (without substandard
guality of care) wishes to participate as a Medicare skilled nursing facility. The survey
agency does not conduct a new survey. Tineey agency submits the information
obtained during the most recent Medicaid survey and other documentation as required,
e.g., compliance with2 CFR 483.30(cand(d) and42 CFR 483.40(eand(f), for the

initial certification of the Medicare nursing home to the regional office. The Medicare

provider agreement would be effective when the survey agency determines the facility is

in substantial compliance either through evidence of correction submmittgdan onsite
revisit. For reasonable assurance, deficiencies at level D or above on the first survey
will result in denial for purposes of starting Medicare reasonable assurance. (See
§7321.3.])

When the Stateecommends that the regional office and/or State Medisgéthcy deny
participation, the regional office and/or State Medicaid agency sends the letter notifying
the facility of its denial of participation in the Medicare and/or Medicaid programs, and
includes the appeal rights available undi2iICFR 431.153 and 42 CFR 498.3(b)

73004-Ef f ect of CMSO6 Validation Authori

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Theregional office may make independent findings of compliance or noncompliance

based on its own validation survey. The
binding and takes precedence over the State

Stae 6s survey.

The regional office may also make independent findings of compliance or noncompliance

based on its review of the Statebds certifi
regional office need not conduct an onsite visit in order to exetsisalidation
authority. However, the regional of fic
Statebés findings that resulted in the S

precedence. (S&807for resolving disagreements between the regional office and the
State.)
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7301- Action When Facility Is Not in Substantial Compliance
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
73011 - Immediate Jeopardy EXxists

(Rev.63,Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

(See als&7307and Appendix Qof this manua)

When immediate jeopardy exists:

1. The regional office or State Medicaidjiency will impose termination and/or
temporary management in as few as 2 calendar days (one of which must be a
working day) &er the survey which determined immediate jeopardy. In all cases
of immediate jeopardy, the provider agreement must be terminated by CMS or
State Medicaid\gency no later than 23 calendar days from the last day of the
survey if the immediate jeopardy istrremoved.

2. The regional office or State Medicaidiency should impose another remedy in
addition to termination when immediate jeopardy has been determined.
Immediate imposition of an alternative remedy should be considered even if the
facility successilly removes the immediate jeopardy but is still not in substantial
compliance.

3. The regional office or State Medicaigiency may impose a civil money penalty
between $3,050 and $10,000 per day of immediate jeopar@ly i per i nstance
civil money penaltyfrom $1,000 to $10,000 for each deficiendyhe specific
procedures for civil money penalties can be found/bi18® 87536

4. The regional office or State Medicatdiency may impose otheemedies as
described ir87500 Except for State monitoring, which requires no notice, the
regional office or State Medicayency may impose remedies 2 calendar days
(one of which must be a working day) from the dhtefacility receives notice.

5. The regional office, State Medicafdjency, or State (as authorized by CMS) may
impose State monitoring immediately without notice.

6. The State, as authorized by CMS, may also provide notice of the imposition of
denial of paymant for new admissions effective 2 calendar days (one of which
must be a working day) from the date the facility receives notigee also
§7311 87314 and§87506.1)

7. The State will require that the facility submit an allegation that the immediate
jeopardy has been removed as well as provide sufficient detail to demonstrate
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how the immediate jeopardy has been addressed so thattheataerify onsite
the removal of the immediate jeopardy. A plan of correction should be deferred
until the facility has successfully demonstrated removal of immediate jeopardy.
Facilities should be cautioned that the allegation of removal of the irateed
jeopardy does not guarantee a revisit before the effective date of termination.

8. The State will requireraacceptableplan of correction for all deficiencies cited
after it conducts the revisit to confirm removal of the immediate jeopardy.

9. The Stated authorized to recommend and impose category 1 remedies. When
authorized by the regional office, the State may also provide notice of imposition
and rescission of the denial of payment for new admissions remedy. (See also
87311 87314 and87506.1)

73012 - Immediate Jeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
(See als®&7310

When immediate jeopardy does not exist:

1. CMS or the State must determine whether the facility will be given an opportunity
to correct its deficiencies before remedies are impose&{siEg).

2. The regional office or State Medicaidiency should impose another remedy in
addition to termination for a facility not being given an opportunity to correct.

3. The regional office or State Medicaigiency terminates the Medicaaad/or
Medicaid provider agreements that are in effect no later than 6 months from the
date of the survey that determined noncompliance if noncompliance still exists
(see87600. Except for State monitoring, whichgq@res no notice, the regional
office or State Medicaidgency may impose these remedies 15 calendar days
from the date the facility receives notice.

4. When there is an opportunity to correct before remedies are imposed, the State
will request an acceptabpgan of correction, provide initial notice of
recommended remedies (including recommendation for subsequent termination,
conduct a revisit if applicable, then provide formal notice of denial of payment for
new admissions (if authorized by the regionalceff and other remedies if
noncompliance continues at revisit. While formal notice of imposition of denial
of payment for new admissions by the State (if authorized by the regional office)
is generally provided in the revisit letter, the State may praidé notice in its
initial notice to the facility.(See als®7305.1 87311 8§7313.2 87314 87316.2
and§7506.1)
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5. The regional office or State Medicatgjency must impose denial of payment for
new admissions no later than 3 months after the last day of the shavey t
identified the noncompliance if substantial compliance is not achieved.

6. The regional office or State Medicaidiency (or State, as authorized by CMS)
may impose State monitoring without notice.

7. The regional office or State Medicaidiency may imposeither a per day civil
money penaltypetween $50 and $3,000 perday a fiper i nstanceo ¢
penaltybetween $1,000 and $10,000 for each deficiefidye specific procedures
for civil money penalties can be found8f51087536

8. The State is authorized to recommend and impose category 1 remedies. When
authorized by the regional office, the State may also provide notice of imposition
and rescissiomwf the denial of payment for meadmissions remedy.See also
87311 87314 and§7506.1)

73013 - Prospective Providers
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

See§72032 and§873003.

7303- Appeal of Certification of Noncompliance
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

With the exception ofhe State monitoringemedy facilities may appeal the finding of
noncompliance that led to an enforcement remedy. Enforcement includes termination,
alternative remedies provided8740Q and any alternative or additional State remedies
approved by CMS. Rather than sending an appeal to the regional office, facilities may
appeal directly to the Departmental Appeals Board in the Office of the Secretary for
Health and Human Services, with@pg to the State and regional office. However, in the
case of an enforcement action taken by the State against a Meshbafdcility, the

appeal should be sent to the State. The appeal procedures for facilities are found at:

e 42 CFR Part 49&r Stateoperated skilled nursing facilities, nursing facilities or
skilled nursing facilities/nursing facilities;

e 42 CFR Part 49&r non-State operateskilled nursing facilities or skilled
nursing facilities/nursing facilities, and n@&tate nursing facilities for which the
regional of fice disagrees with the Statebo

e 42 CEFR Part 43Tor non-State operated nursing facilities in which the
determination was made by the State Medié¢a@ency or was subject to a
validation review by the regional office and the regional office agrees with the
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St at e 0 s(Sefe8730@4mi7311.2f or mor e i nformation ab
validation authority.)

With the exception of civil money penalties, enforcement actions may be imposed while

the facility is appealig the noncompliance that led to the enforcement action. For

example, a facility could have its provider agreement terminated effective May 1, while

the hearing of the facilityds appeal may not
of civil money penalties, a request for a hearing will not defer the effective date of the
enforcement action. Further, in accordance WBICFR 431 153(e)(2a nursing
facilityods r eque ortterninmation does hat delayi thre gnfoocemertt e n i a |
action and need not be completed before the effective date of the action. In the case of

civil money penalties, the hearing, if requested, must be completed before the civil

money penalty can be collectedowkver, the daily civil money penalty amount

continues to accrue from the effective date until the facility is either terminated or has
achieved substantial compliance.

In accordance witd2 CFR 498.4(b), the content of the request for a hearing must
identify the specific issues, the findings of fact and conclusions of law with which the
facility disagrees, and specify the basis for contending that the findings and conclusions
are incorrect.

See87809for appeals of substandard quality of care that resulted in disapproval of a
Nurse Aide Training and Competency Evaluation Program.

7304- Certification -Related Terms
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

An opportunity to correct deficiencies before remedies are imposed is not assured. The

CMS or the State has no obligation to give a facility an opportunity to correct

deficiencies prior to imposing remedies, and must only meanthimum notice
requirements that are appl i capoliceaboutavhen he | mp o
facilities with deficiencies are given an opportunity to correct them before remedies are

imposed follows:

73041 - Opportunity to Correct Deficiencies Before Remedies Are
Imposed

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
At CMM306 the Statebdbs discretion, facilities m:

deficiencies before remedies are imposed when theytdoet the criteria in this
section for no opportunity to correct.
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73042 - No Opportunity to Correct Deficiencies Before Remedies Are
Imposed

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

730421 - Mandatory Criteria for Having No Opportunity to Correct
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

o Facilities having deficiencies of actual harm or above (level G or above) on the
current survey as well as having deficiencies of actual harinomeson the
previous standard survey.*

e Facilities having deficiencies of actual harm or above (level G or above) on the
current survey as well as having deficiencies of actual harm or above on any type
of survey between the current survey and the lastlatd survey.*

*NOTES PERTAINING TO THE TWO BULLETSABOVE -The f#fAcurrento
survey is whatever survey is currently being performed, i.e., standard, revisit,
complaint.

The two G level deficiencies must be separated by a certification of

compliance, i.e from different noncompliance cycles. In other words, level

G deficiencies from multiple surveys within the same noncompliance cycle

wi || not be combined to make the fAdoubl

Once a facility has been given an opportunity to correcktédtus as an
opportunity to correct facility for that particular survey should continue and
not be rescinded by subsequent G level findings and subsequent double G
status. Once the subsequent G level findings are made, and if those findings
now place théacility into a mandatory no opportunity to correct status,
sanctions in response to these subsequent findings should be imposed
immediately. In other words, the facility will now be under immediate
sanctions beginning with the survey that resulted irdthéble G

determination.

If the most recent standard survey is within the currently running

noncompliance cycle, then look back to the most recent standard survey that is

not in the currently running noncompl i a
determinations

Since AGo | evel (or above) deficiencies
enforcement purposes, it is necessary to officially record this deficiency

history irto the Automated Survey Processing Environment system (ASPEN)

when revisits find that deficienge, or i gi nally bel ow the fiC
worsened to the AGo | evel or above. I n

SOM Chapter 7 Page50



severity rating of a deficiency will only be changed in the current data system
by a revisit if that same deficiency remains at revisitiast worsened to a
AGoO | evel of above.

e Previously terminated facilities having deficiencies causing actual harm on the
first survey after reentry into the program.

o Facilities having immediate jeopardy noncompliance. Removal of immediate
jeopardy may, a€ M Ssdliscretion, result in rescission of termination but it will
not result in rescission of alternative remedies such as civil money penalties or
denial of payment for new admissions.

e Facilities having noncompliance against which a per instance awiegnpenalty
was imposed. Whila facility will not be given an opportunity to correct the
noncompliance associated witlper instance civil money penalty (i.e., each tag
for which the per instance civil money penalty is used), the State will determine
whether to provide an opportunity to correct for the remaining noncompliance
before remedies are imposed (§&&11).

730422 - Additional State Discretion
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

States have the discretion to establish additional guidelines for determining when
facilities will be subject to immediate remedies with no opportunity to correct.

73043 - Other Times When Facilities May Not be Given an
Opportunity to Correct Deficiencies

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
At CMM30the Stateds discretion, other facil:i
survey may also be subject to immediate sanctions even when they do notenadeiveh
mandatory criteria for no opportunity to correct. These facilities may not be provided an
opportunity to correct after consideration of the following minimum factors by CMS or
the State:

e Scope and severity of the deficiency;

¢ Unwillingness andnability of the facility to correct the deficiency; and

e The effectiveness of the facilitybds qual.
prevent recurrence of the deficiency.
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73044 - Acceptable Plan of Correction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Except in cases of past noncompliance, facilities having deficiencies (other than those at
scope and severity level A) must submit an acceptable plan of corre€tien.

requirement for a plan of correction is 42 CFR 488.402(d)and87400.2and

87400.5.3.An acceptable plan of correction must:

e Address how corrective action wilekaccomplished for those residents found to
have been affected by the deficient practice;

e Address how the facility will identify other residents having the potential to be
affected by the same deficient practice;

e Address what measures will be put intaqd or systemic changes made to ensure
that the deficient practice will not recur;

¢ Indicate how the facility plans to monitor its performance to make sure that
solutions are sustained; and

¢ Include dates when corrective action will be completed. Thectre action
completion dates must be acceptable to the State. If the plan of correction is
unacceptable for any reason, the State will notify the facility in writing. If the
plan of correction is acceptable, the State will notify the facility by phensil,
etc. Facilities should be cautioned that they are ultimately accountable for their
own compliance, and that responsibility is not alleviated in cases where
notification about the acceptability of their plan of correction is not made timely.
Thepl an of correction will serve as the fa

The plan of correction serves as the facilit
CMS and/or the State have no basis on which to verify compliance. A plan of correction

mug be submitted within 10 calendar days from the date the facility receives its Form

CMS2567. If an acceptable plan of correction is not received within this timeframe, the

State notifies the facility that it is recommending to the RO and/orntéteNedcaid

Agencythat remedies be imposed effective when notice requirements are met. The

requirement for a plan of correction is 42 CFR 488.402(d) Further,42 CFR

488.456(b)(ii)requires CMS or the State to terminate the provider agreement of a facility

that does not submit an acceptable plan of correction.

In most cases of immediate jeopardy, the facility submits an allegation of remdival of
immediate jeopardy and defers submission of a plan of correction until the immediate
jeopardy has been removed. The allegation of removal of the immediate jeopardy must
include the date the immediate jeopardy was removed, and sufficient detail tatmmns
that the immediate jeopardy has been addressed. Once the removal of the immediate
jeopardy is verified, the surveying entity will provide a Form GRES7 to the facility,
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including the noncompliance which constituted immediate jeopardy, and réuptest
plan of correction be submitted within 10 calendar days.

A facility is not required to provide a plan of correction for a deficiency cited as past
noncompliance because that deficiency is corrected at the time it is cited; however, the
surveytaem must document the facil i266f.060s correct. i

73045 - Last Day of Survey
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The last day of survey is the last daybo$iteobservations, regardless of whet or not
the exit conference was on that same day.

For purposes of computing 3 months or 6 months from the finding of noncompliance
when the health and life safety code portions of the survey are on the same enforcement
track (se€874105), use the last day of onsite observations of the standard health survey
on which the noncompliance was identified, regardless of which survey preceded the
other. Even wherthe life safety code was the second of the two $gri@ be performed

on the same enforcement track, and it was the survey that found the noncompliance, the
clock still stars on the last day of the standard health survey. For purposes of the first
notice of noncompliance, use the last day of the suhegyfdund the noncompliance.

When two separate enforcement tracks are being usedéoiéor the health portion
and ondrack for the life safety code portionf the standard survgythe mandatory
denial of payment for new admissions and terminatiioe frames would be 3 months
and 6 months, respectively, for each separate por{oee als®7410.5)

EXCEPTION: For purposes of sending notices, in immediate jeopardy situations, the
last day of the surveydgins with the survey that found the immediate jeopardy.

73046 - Setting the Mandatory 3Month and 6-Month Sanction Time
Frames

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

These dates should be set based on full montherrthan on a number of days. With

few exceptions, these dates should be set by simply going to the same numerical date in
the 3rd or 6th month following the survey date. For example, if a survey ended on
January 15, the-Bhonth effective date for theandatory denial of payment for new
admissions remedy is April 15, and then@nth mandatory termination date is July 15.

Exceptions to this rule involve those cases for whickn@&th or Bmonth numerical

date is not on the calendar. In these caseserabgad a day or two to the beginning of
the next month. For example, if a survey ended on January 3%mbatB effective

date for the mandatory denial of payment for new admissions remedy would be April 31
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However, since there is no April 3he 3month effective date is Mal and the énonth
mandatory termination date is July 31.

7305- Notice Requirements

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73051 - Initial Notices by Surveying Entity

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73051.17 When No Immediate Jeopardy Exists and an Opportunity to
Correct Will be Provided Before Remedies Are Imposed

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When no immediate jeopardy exists and an opportunity to cowiédie provided before
remedies are imposed, the surveying entity sends out an initial notice notifying the
facility of the following(and he State sends a copy of this notice to the Stateddiedi
Agency andhe CMSregional office):

a. Transmits deficiencies cited (those listed on the Form @Bk, as well as those
isolated deficiencies which cause no harm and potential for only minimal harm);

b. Provides notice of the mandatory remedy which rbesimposed if the facility
fails to achieve substantial compliance at 6 months, (i.e., termination of provider
agreement and consequent cessation of payments);

c. Provides that the approved plan of correction will establish the outside date by
which corection must be made.

d. May serve as thimrmal notice of the imposition of any category 1 remedy, as
authorized by CMS or the State Medicaigency, to be effective on (date the
State expects correction basedson the out
approved plan of correction, but no earlier tharcd®ndardays from date of
receipt of notice by the facility)Also, f authorized by the regional office, the
Statemayprovide formal notice to the facility of imposition of denial of payment
for newadmissions in the initial notice rather than in the first revisit letter, to be
effective on (date the State expects correction based on the outside correction date
on the facilitydéds approved plan of correc
from thedate of the survey if the facility fails to achieve substantial compliance;
(See als®&7301 87311 §87313.2 87314 87316.2and87506.1)

e. Provides that the Statebs proposed remedi
State Medicaidhgency if correction is not achiedat the first revisit. Civil
money penalties will be effective as of the date that substantial compliance began,
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usually the date of the survey (see &d8619. All other remedies can be

imposed as soon as the 1%y d@tice requirement is met. The remedies for which
the State has provided notice, as authorized by CMS and the State Medicaid
Agency, will take effect without further notice from the regional office or State
MedicaidAgency;

Provides that an acceptalplan of correction is required in response to
deficiencies listed on the Form CME567 and must be received within 10

calendardays f t he f aci | i t-R2554see8E044). The plandf t he CM
correctionwils er ve as the facilityds allegation

. Informs the facility of the opportunity for informal dispute resolution;

. Specifies that if an acceptable plan of correction is not received within 10

calendardays f t he f aci | i t-28%therState will notifythef t he CM

facility that it is recommending to the regional office and/or the State Medicaid
Agency that remedies other than category 1, and/or denial of payment for new
admissions, be imposed effective as soon as notice requirememstar&s
authorized by CMS and/or the State Medicaggncy, formal notice of

imposition of category 1 remedies may be officially provided in this initial notice,
and notice of imposition of denial of payment for new admissions may be
officially providedin this notice or in the first revisit lette(See als@7301

§7311 §7313.28731487316.2 and87506.1)

Provides elements of an acceptable plan of correctiongG#14.);

Informs the facility of thelisapprovalof its nurseaide training andcompetency
evaluationprogramand competency evaluation prograas well as its appeal

rights if the program loss is based on a finding of substandard quality of care (see
§7809; and

Provides that when substandard quality of care is determined, the facility must
provide a list of physicians for residents identified with substandard quality of
care on the survey. The State must notify each physician and refer the
administratorta he St atebd6és | i censing board.

When no formal notification of remedies is being provided in this initial notice,
the following language will be insertedold typein the letter to make it clear
that the initial notice is not the notice that triggers thgposition of remedies and

that any such determination will be provided in a separate nofic.| eas e not e

that this notice does not constitute formal notice of imposition of alternative
remedies or termination of your provider agreemeit.it is determned that
termination or any other remedy is warrantegou will be povided with a
separate for mal noti fication of that
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73051.27 When No Immediate Jeopardy Exists and No Opportunity to
Correct Will be Provided Before Remedies Are Impadse

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When no immediate jeopardy exists, and no opportunity to comidte provided
before remedies are imposed, the surveying entity sends an initial notice which:

a. Transmits dea€iencies cited (those listed on the Form CREG7, as well as those
isolated deficiencies which cause no harm and potential for only minimal harm);

b. Provides notice of the provider agreement termination that must be imposed if the
facility has not achievesubstantial compliance 6 months from the last day of the
survey that found the noncompliance;

c. May provide that this notice serves as a formal notice of the imposition of denial
of payment for new admissions and/or any category 1 remedy, as authorized by
CMS and/or the State Medicaidiency, to be effective no sooner than 15
calendardays fromdate ofreceipt of this noticéy the facility but in no case
later than 3 months from the date of the surveye(als&7311 §7314 and
§7506.1)

d. Provides than an acceptable plan of correction is required in response to
deficiencies listed on the Form CM&567 and must be received within 10

calendardays f t he f aci | i t-255%see823044) Theplandf t he CM
correction will serve as the facilityds a

e. Informs the facility of the opportunity for informal dispute resalnti

f. Specifies that when an acceptable plan of correction is not submitted within 10
calendar days, the State may propose to the regional office and/or State Medicaid
Agency that remedies be imposed immediately within applicable notice
requirements;

g. Informs the facility of thelisapprovalof its nurseaide training andcompetency
evaluationprogramand competency evaluation prograas well as its appeal
rights if the program loss is based on a finding of substandard quality pf care

h. Provides that when bstandard quality of care is determined, the facility must
provide a list of physicians for residents identified with substandard quality of
care on the surveylhe State must notify each physician and refer the
administrator to dhe Stateds | icensing bo

i. Provides elements of an acceptable plan of correction. §&#g!4.) and,
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J.  When no formal notification of remedies is being provided in this initial notice,
the following language will be insertedlold typein the letter to make it clear
that the initial notice is not the notice that triggers the imposition of remedies and
that any such determination will be provided in a separate nofic.| eas e not e
that this notice does not constitute formal notice of imims of alternative
remedies or termination of your provider agreemerit.it is determined that
termination or any other remedy is warrantegou will beprovided with a
separate for mal notification of that dete

73051.37 When Immediate Jepardy EXxists

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When immediate jeopardy exists, the surveying entity sends the initial notice to the
facility of the following:

a. The nature of the immediate jeopardy, including reguly cites or initial
assessment of immediate jeopardy findings;

b. Requests an allegation of removal of immediate jeopardy, including evidence of
steps taken to remove the immediate jeopardy. The plan of correction will usually
be deferred until immediajeopardy has been determined to be removed,;

c. Consequences of failure to submit an allegation of removal, e.g., provider
agreement termination;

d. Remedies recommended with effective dates;
e. Opportunity for informal dispute resolution;

f. Disapprovalof nurseaide training andcompetencyevaluationprogramand
competency evaluation prograand appeal rights if the program loss is based on
a finding of substandard quality of care;

g. When substandard quality of care is determined, the facility must provide the
State with a list of the physicians of those residents who were found to be subject
to the substandard quality of care. The State must notify each attending physician
and refer the administratdor to the Statebo

h. When no formal notifidgon of remedies is being provided in this initial notice,
the following language will be insertedlold typein the letter to make it clear
that the initial notice is not the notice that triggers the imposition of remedies and
that any such determinatiowvill be provided in a separate noticBi Pl eas e not e
that this notice does not constitute formal notice of imposition of alternative
remedies or termination of your provider agreemerit.it is determined that
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termination or any other remedy is warrardeyou will beprovided with a
separate for mal notification of that dete

i. May serve as the formal notice of the imposition of any category 1 remedy, as
authorized by CMS or the State MedicAgkency, to be effective on (date the
State expectscor ect i on based on the outside corr .
approved plan of correction, but no earlier thagd&endardays from the date of
receipt of notice by the facility)Also, f authorized by the regional office, the
Statemayprovide formalnotice to the facility of imposition of denial of payment
for new admissions in the initial notice rather than in the first revisit letter, to be
effective on (date the State expects correction based on the outside correction
date on t he dptoeofdtoirectiprbusno eaplier than\2 ealendar
days from the date of receipt of notice by the fagili(pee als®7301 §7313.2
87314 87316.2 and87506.1)

7305.2- Regional Office, State Medicaid Agency, and State Formal
Notices When Remedies are Imposed

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
730521 - Who Sends the Formal Notice of Remedies
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
A formal notice of remedies is sent by:
a. The State, in either its initial notice or in its firsvisit notice for category 1
remedies and denial of payment for new admissions, when and as authorized by
CMS and/or the State Medicaidjency;
b. The regional office for remedies other than those provided in accordance with la.
above; for skilled nursintacilities, skilled nursing facilities/nursing facilities, and
nursing facilities where the regional office is taking the enforcement action;

and/or,

c. The State Medicaidgency for remedies other than those provided in accordance
with a. above for nursinfacilities.
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73052 2 - Contents of the Formal Notice of Remedies

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The formal notice of remedies is notification to the facility of the following:

a.

Facts regarding when the sunagcurred, which requirements were found out of
compliance, and, where applicable, subsequent actions on the part of the State or
facility;

Basis for the enforcement remedy, including termination (i.e., the facility has
failed to achieve substantial congice);

Enforcement remedy(ies) being imposed and the effective date; e.g., except for

State monitoring and civil money penalties, no sooner thame2idardays or 15
calendaadays from the facilityods receipt of
immediae jeopardy exists

Appeal rights and how to request a formal appeal; and
The mandatory enforcement remedies not yet imposed that must occur at a later

date if the facility continues to be out of compliance (i.e., mandatory denial of
payment for new adresions and/or termination of the provider agreement).

730523 - Required Time Periods for Formal Notice

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The notice period begins once the facility receives its notice as iedibatow.

a.

Immediate Jeopardyi 2 calendarday notice

Except for civil money penalties and State monitoring, notice must be given at
least 2 calendar days before the effective date of the enforcement action.

No Immediate Jeopardyi 15 calendarday notice

Except for civil money penalties and State monitoring, notice must be given at
least 15calendardays before the effective date of the enforcement action.
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730524 - Nurse Aide Training and Competency Evaluation
Program/Competency Evaluation Program

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Instructions and notification requirements for theapprovalof anurse aide training
and competency evaluation prograntompetency evaluation program can be found in
841320f this manualSee87303for appeal rights for loss of the pragn.

73053 - Overlap of Notice of Remedies
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

1. When the State recommends a category 1 remedy and/or a denial of payment for
new admissions, and/or the regional office or State Mabisgency imposes any
other category of remedies at the same time, the regional office or State Medicaid
Agency will send the notice that includes both category 1 and/or denial of
payment for new admissions, and other category remedies.

2. When the State recxmends and provides notice, as authorized by the regional
office or State Medicaidgency, of a category 1 remedy and/or of imposition of
denial of payment for new admissions, and the regional office or State Medicaid
Agency imposes other category remsdika later date, both the State and the
regional office or the State and the State Mediégiency, send separate notices.

73054 - Means of Sending Notice
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The notice shall b writing and shall be addressed directly to the provider/facility; or to
an individual, an officer, managing or general agent, or other agent authorized by
appointment or law to receive the notice.

The notice shall be dispatched through faisiss mdj or other reliable means. Other

reliable means refers to the use of alternatives to the United States mail in sending
notices. Electronic communication, such as facsimile transmission, is equally reliable and
on occasion more convenient than the UnitedeS mail. If electronic means such as
facsimile transmission are employed to send notice, the sender should maintain a record
of the transmission to assure proof of transmission if receipt is denied.

7306- Timing of Civil Money Penalties
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

In the initial letter, the State notifies the facility when it will recommend that a civil
money penalty be imposed for noncompliance, as descril§ath 40
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73061 - Civil Money Penalty Imposed Upon Finding of Noncompliance
for a Facility With No Opportunity to Correct

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A facility is not given an opportunity to correct any deficieagginst which a per

instance civil money penalty is imposed. The State may recommend that a per day civil
money penalty be imposed without an opportunity for the facility to correct deficiencies
as a result of the types of noncompliance referencgd304.2and87304.3In this case,

the State notifies the regional office and/or State Medigg&hcy of its recommendation
(that the regional office or State Medicaid agency impose bneoney penalty) within

10 working days from the last day of the survey which determined noncompliance when
immediate jeopardy does not exist, or 2 calendar days (one of which must be a working
day) when immediate jeopardy exists. The regional officeoari@tate Medicaid\gency
responds quickly to the recommendation, and if accepted, sends out the formal notice in
accordance with the notice requirement§7805 and any additional requirements in
87520

73062 - Per Day Civil Money Penalty Imposed Upon Failure to Correct
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When the State provides the facility with an opportunity to correct with a revistto o
later, but the State finds the facility is not in substantial compliance at the revisit, the
State may recommend that a civil money penalty be impamsgdbegin to accrue aine
date the noncompliance began, which will usually be the last day airtheysf the
actual dates of noncompliance cannot be determined. (Se%r&alt8)

73063 - When State Recommends a Civil Money Penalty for Past
Noncompliance

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implenentation: 0910-10)

When a civil money penalty is recommended for a citation of past noncomplrece, t
State notifies the regional office and/or State Mediégdncy within 20 days from the

last day of the survey that determined past noncompliance reicidbmmendation to

impose a civil money penalty. The regional office and/or State Medicgdcy

responds to the recommendation within 10 days, and if accepted, sends out the formal
notice in accordance with the notice requiremeng/805and87520 (Past
noncompliance is discussedSi510)
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73064 - Amount

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Instructionsfor determining the amount of a civil money penalty can be fou8d%i6
7307- Immediate Jeopardy EXxists

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73071 - Statutory and Regubtory Basis

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Sectionsl819(h)(2)(A)(1),1919(h)(1)(A) and 1919(h)(3)(B)(1)of the Act, as well as
42 CFR488.410 provide how cases involving immediate jeopardy will be processed. In
addition,Appendix Q of this manual discusses immediate jeopardy.

73072 - Purpose
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Immediate action is required to remove the immediate jeopardy to resident health or
safety (as definemh 42 CFR 488.30)land to subsequently correct the deficiencies. The
application of the remedies of temporary management or termination, or both, is required
to address immediate jeopardy situatioghile the use of other remedies in addition to
temporary management or termination is allowed, the Act makes it clear that the
enforcement action for noncompliant facilities with immediate jeopardy deficiencies is
intended to be swift.

7308- Enforcement Action When Immediate Jeopardy EXxists
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73081 - Action That Must Be Taken
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When the State identifies imediate jeopardy to resident health or safety, the State must
notify the regional office, or the State Medicdigency, or both, as appropriate, so that

the regional office or State Medicaidiency either terminates the provider agreement
within 23 calendadays of the last date of the survey, and/or appoints a temporary
manager who must remove the immediate jeopardy within 23 calendar days of the last
date of the survey. When the regional office imposes termination of a Medicaid provider
agreement, it ndies the State Medicaiéigency to terminate the agreement. However,
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action can be taken more quickly than 23 days as long as the required notice is given. In
either case, the immediate jeopardy must be removed no later than 23 days from the last
day of te survey or the provider agreement will be terminated.

When the regional office identifies immediate jeopardy to resident health or safety, the
regional office must either take action itself, or notify the State Mediggethcy to take
action to eitherdrminate the provider agreement no later than 23 calendar days from the
last date of the survey and/or appoint a temporary manager to remove the immediate
jeopardy no later than 23 calendar days from the last date of the survey.

When immediate jeopardy identified, the facility must submit an allegation that the
immediate jeopardy has been removed. This allegation must include a plan of sufficient
detail to demonstrate how and when the immediate jeopardy has been removed. The plan
of correction for theleficiencies should be deferred until a revisit to verify that the

removal of the immediate jeopardy has been completed. Documentation resulting from
the revisit must be completed indicating whether the immediate jeopardy was removed
and deficiencies cogcted (Form CM&567B), or that the immediate jeopardy was

removed but compliance had not been achieved (Form-2563). When a new Form
CMS-2567 is necessary, it should be written with evidence that supports the remaining
noncompliance.

NOTE: In orderfor a 23day termination to be stopped, the immediate jeopardy
must be removed, even if the underlying deficiencies have not been
fully corrected. Waiting for acceptable plans of correction can result in
undue delay in determining removal of immediatggrdy. Therefore,
plan of corrections should be deferred until the immediate jeopardy is
removed.

If the facility alleges that the immediate jeopardy is removed and a revisit verifies that it has
been removed but the facility is still not in substard@hpliance, use the nammediate
jeopardy process, which requires a plan of correction for all citations.

73082 - Additional Action That Must Be Taken When Immediate
Jeopardy to Resident Health or Safety Also Constitutes Substandard
Quiality of Care

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Whenever a facility has deficiencies that constitute both immediate jeopardy to resident
health or safetgnd substandard quality of care (as defined2nCFR 488.30)] the

survey agency must notify the attending physician of each resident found to have
received substandard quality of care as well as the State board responsible for licensing
the facilityo6s plyscansmandshe adaihisiratar licending boartl in
accordance witlg7320
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73083 - Enforcement Action That Should Be Taken
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State will reommend to the regional office, or the State Mediéajency, or both,

as appropriate, that remedies, in addition to the required enforcement action(s) imposed
in accordance with subsecti@nbe imposed against the noncompliant facility having
deficiencies that constitute immediate jeopardy to resident health or safety. With the
exception of civil money penalties in the lower range, the State may recommend
imposition of additional remedies from any remedy category if it believes that such
additional remeigs will achieve and maintain compliance. If a civil money penalty is
recommended for deficiencies that constitute immediate jeopardy, the State must choose
either a peday civil money penalty in the upper range (i.e., $3,050 to $10,000 per day),
or a pe-instance civil money penalty between $1,000 and $10,000. This is in accordance
with 42 CFR 488.438(a).

7309- Key Dates When Immediate Jeopardy EXxists
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
73091 - 2nd Calendar Day

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

No later than 2 calendar days (one of which must be a working day) following the last
day of survey which identified immdete jeopardy, the State notifies the facility in

writing, by telegram, fax, or overnight express mail, that the State is recommending to the
regional office (for skilled nursing facilities and dually participating facilities) or to the
State Medicaid Agecy (for nursing facilities) that the provider agreement be terminated.

A temporary manager may be imposed in lieu of or in addition to termination. Any
additional remedies may be imposed. This letter will serve as formal notice for
imposition of any ceegory 1 remedy or denial of payment for new admissions remedy
when such an arrangement is authorized by CMS and/or the State Medicaid Agency.
When this is the case, the | etter shoul d
resolution and a formappeal of the noncompliance that led to the category 1 remedy or
denial of payment for new admissions remedy. Procedures pertaining to the imposition
of temporary management can be foun87850 The State alsoatifies the regional

office and State Medicaid Agency of its recommendation by telephanaijleor other

means acceptable to the regional office, State Medicaid agency, and the State. (See
87305for notice requiremest)
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73092 - 5th Calendar Day
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State must forward all documentation (e.g., notice letter, contact reports, Form
CMS-1539, deficiencies, if completed) to the regional offic&tate Medicaid Agency.

The findings of immediate jeopardy will be included in the initial notice. These findings
may be given in the form of an initial assessment of immediate jeopardy findings. The
Form CMS2567 is not required to be sent out until 1@¢h working day following the

last day of the survey.

73093 - 5th - 21st Calendar Day
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Except when formal notice of remedies is provided by the State, as authorized by CMS
andbr the State Medicaid Agency, the regional office and/or the State Medicaid Agency
issues a formal notification of remedies to the facility &&09. In addition, the notice
shoul d i ncl ude tomalappeatafthe nongainpliance whithtledtoo a
the temporary management remedy, termination, or any other enforcement actions
(except State monitoring). For the temporary management remedy, the notice will advise
the facility of the conditions of temposamanagement as specified§i55Q and that

failure to relinquish control to the temporary manager will result in termination. The
general public is also given notice of the impending termination.

73094 - No Later Than 10th Working Day
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Copies of Form CM&567 must be sent to the following: the facility, the regional office,
and if the facility participates in Medicaid, the State Medicaggrcy. The submission

of an acceptable plan of correction is dependent upon whether the facility successfully
removes the immediate jeopardy to stop th&l@3termination.

NOTE: The facility is not required to submit a plan of correction in order taget
revisit to verify the removal of the immediate jeopardy. Instead, the
facility should submit an allegation of removal of the immediate jeopardy
with sufficient information to show how the immediate jeopardy has been
removed and the date of removal. kged in§7308.1 a plan of
correction for Form CM&567 should be deferred until the immediate
jeopardy revisit has been conducted. If a plan of correction is to be
submitted, it must be received no later than 18rar days after the
facility receives the Form CM3567.
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73095 - By 23rd Calendar Day

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Termination takes effect unless the immediate jeopardy has been removed. If the
immediae jeopardy has been removed but substantial compliance has not been achieved,
the facility may be given additional time (up to 6 months from the last day of survey)

during which to achieve substantial compliance. &&d6for key dates when
immediate jeopardy does not exist.)

7310- Immediate Jeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
73101 - Introduction

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implemenation: 09-10-10)

These procedures incorpor&e819(h)(2)(A)(ii)y 1919(h)(1)(B) and1919(h)(3)(B)(ii)
of the Act, as well as implementing regulationglhCFR 488.412

73102 - General
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The boad array of remedies vary in form and severity in recognition of the fact that there
can be variations in impact posed by each violation of participation requirements.
Therefore, while provider agreement terminations are authorized immoadiate

jeopady cases, it is not generally necessary or desirable to choose that remedy when
substantial compliance may be achieved rapidly through imposition of one or more
alternative remedies. Guidance for determining the scope and severity of identified
deficienges can be found in the regulations andppendix Pof this manual Guidance

for selecting aemedy or remedies can be foundtihCFR 488.40&nd in§7400

7311- Enforcement Action When Immediate Jeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73111 - Actions to Be Taken

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When the surveying entity finds that a facil

jeopardy to reslient health or safety but the facility is not in substantial compliance (as
defined in42 CER 488.30)1 the surveying entity may recommend that the enforcing
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entity either t einderiagrezmeeat, ot impose falteroative remgdiéss pr o v
or do both. The State may also provide formal notice of impositionrescissiomf

category 1 remedies and/or denial of payment for new admissions, as authorized by CMS
and/or the State Medicaid Agencf5ee als®7506.1and87314) The action may be

taken immediately or the facility may be given an opportunity to correct, as described in

87304 Also, the facility must submit a plan of correction, as describ€d304 (See
also87301and87305.1)

73112 - Validation Authority
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

When the regional of fice finds through a val
findings that any of the f @tejedpardytodesidestef i ci en
health or safety but the facility is not in substantial compliance (as defiddGfF R

488.30), the regional office must, as appropriate, take action itself to termimate th
facilityés provider agreement (or stop Feder
alternative remedies instead of terminating the provider agreement, or both; or direct the

St ate Medicaid Agency to terminatThe t he faci l
authority for CMS to take enforcement action for any nursing facility, when CMS finds

the nursing facility to be out of compliance, ig4819(h)(3)(A) and (B).

73113 - Additional Action That Must Be Taken When Substandard
Quality of Care Is Identified

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Whenever a facility has deficiencies that constitute substandard quality of care (as

defined in87007), the State must notify the attending physician of each resident found to

have received substandard quality of care as well as the State board responsible for

l' icensing the facilityods @wmphysciarsandat or . The
administrator licensing boards are discusse®/820and87906

7312- Considerations Affecting Enforcement Recommendation to
Impose Remedies When Immediatdeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

|l f the Stateds recommendati oilnsteadof t hat al t ern
terminating the provider agreement, the criteria that permits a Medaxaligyf(for

Medicare) and the State (for Medicaid) to receive continued Federal payment must be

met . However, the provision requiring the S
deleted by the Balanced Budget Act of 1997. The criteria are codified i

42 CFR488.450and are included i§760Q If any one of the criteria is not met, the

recommendation to impose alternative remettistead of termination canot be made.
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When alternative remedies are not preferable as the sole enforcement response, the
enforcing entity can either impose remedies in addition to terminating the provider
agreement, or only terminate the provider agreement. However, at a mijiheu
mandatory denial of payment for all new admissions remedy must be imposed and
effective within 3 months from the last date of the survey if the facility has not achieved
substantial compliance. (Sé2 CFR 488.41and§7506for guidance about when and
how to impose this mandatory remedy.)

The State recommends, (and/or as appropriate, imposes or gives notice about certain
remedies as authorized by CMS or that& Medicaid Agency), termination, or
termination plus alternative remedies, or alternative remawé=ad oftermination.
(See87600for considering alternative remedies instead of termination.)

7313- Procedures for Recommending Enforcement Remedies When
Immediate Jeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Once noncompliance is identified, the surveying entity determines whether to impose
remedies immaiately or give the facility an opportunity to correct its deficiencies before
sanctions are imposed. That decision is made in accordancgABiA

73131 - Facilities Subject to Immediate Remedies
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
(See als®@7304)

The State recommends the regional office and/or State Medicaid Agethat remedies

be imposed immediatelyNo later than 10 working days after the last day of the survey
that identified the noncompliance, the State sends an initial notice and the Form CMS
2567 to the facility. The notice provides that the State is recommending that remedies be
imposed and prages when those remedies are likely to be effective. The regional office
and/or State Medicaid Agency responds to the recommendation within 14 working days
and sends a formal notice to the facility imposing the remedy(ies.)

73132 - Facilities Given an Opportunity to Correct Before Remedies
are Imposed

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The State may provide an opportunity for the facility to correct its deficiencies and defer
the imposition of remedies. The Statguests a plan of correction and provides initial

notice that failure to correct cited deficiencies will result in a recommendation of

remedies to CMS or the State Medicaid Agency, and/or, as appropriate and, as authorized
by CMS and/or the State Medidahgency, provides a formal notice of imposition as
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category 1 remedies to be effective no sooner than 15 days from the date of this notice. If
authorized by the regional office, the State may provide formal notice of the imposition
of denial of paymentdr new admissions in this initial notice or it may provide such

formal notice in its first revisit letter(See als®7301 §7305.1 87311 87314 87316.2
and87506.1) If the facility is in substantial compliance as determined by the State in
accordance with instructioms 8731 7for verifying complianceno remedies will be

imposed |If it is determined that the facility has not achieved substantial compliance, the
State recommends that remedies be imposed and/or, that remediestieeaifhen

notice of remedies has already been provided. If a civil money penalty is being
recommended, the effective date of the civil money penalty is generally the last day of
the original survey as describeddn518 The regional office and/or State Medicaid
Agency responds to the recommendation within 14 working days and sends out the
formal notice to the facility imposing the remedy(ies). ($&&05for notice

requirementy

When the State determines noncompliance at the revisit, it will recommend imposition of
the remedies proposed. The State notifies the regional office and the State Medicaid
Agency of its recommendation of choice of remedy and the timing for imposihg su
remedies.

The regional office and State Medicaid Agency establish procedures with the State as to
when and how the documentation of noncompliance is to be communicated.

7314- Special Procedures for Recommending and Providing Notice of
Imposition ard Rescission o€Category 1 Remedies and Denial of
Payment for New Admissions Remedy

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Before the State provides formal notice of the imposition of a category 1 remedy and/or
denialof payment for new admissions, as authorized by CMS and/or the State Medicaid
Agency, the State notifies the regional office and the State Medicaid Agency of its
proposed action.

The notice to the regional office or State Medicaid Agency can be eliectronritten.

If the regional office or State Medicaid Agency has not indicated its disapproval of the
category 1 remedies and/or denial of payment for new admissions within 2 calendar days
(at least one of which is a work day) of the date of noticeState sends a letter to the
facility providing notice fias authorized
appropriate) that a category 1 remedy and/or denial of payment for new admissions is
being imposed. (Se&r311f o r CaMisofty to take enforcement action against any
nursing facility). A State official signs the letter on behalf of the regional office and/or
State Medicaid Agency. A copy of the letter is sent to the regional office and State
Medicaid Agency. The regional office notifies thiedicare Area Contractoand the

State Medicaid\gency of the denial of payment for new Medicare and/or Medicaid
admissions.Formal notice of the rescission of these remedies may also be provided by
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the Stateas authorized by the regional office and/or the State Medicaid Agency. (See
also87311and87506.1)

7315- Disagreements About Remedies When Immediate Jeopardy Does
Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Disagreements between the regional office and the State Medicaid Agency about the

application of remedies, including the remedy of termination and its timing, should be

resolved in accordance wit2 CFR 488.452nd87807 If the regional office disagrees

with the Statebs recommendat itaeMedicdiche r egi ona
Agency and the State to resolve the differences.

7316- Key Dates When Immediate Jeopardy Does Not Exist

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73161 - Required Actions When There Is an Opportunity to Mrrect
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

1. By no later than the 10th working day after the last day of the survey, the State
must forward to the facility Form CM3567, and an initial letter and other
documents anghformation in accordance wi#7305.1.1

2. By the 10th calendar day after the facility receives Form @9&y/, it submits its
plan of correction to the State addressing all of the required elements as described
in 87304

3. If the facility does not submit an acceptable plan of correction by the 10th
calendar day after it receives the Form CREB7, the State notifies the facility
that it is recommending to the regional offeoed/or the State Medicaid Agency
that remedies be imposed effective as soon as notice requirements are met and/or
to effectuate category 1 remedies and/or denial of payment for new admissions.
(Civil money penalties may be imposed retroactively, preddltia initial notice.)

4. If the State finds the plan of correction acceptable, it notifies the facility by phone,
e-mail, etc. The State sends written notice to the facility if the plan of correction is
unacceptable. The letter also states recommendextiresnf substantial
compliance is not verified in accordance with the instructions for verifying
compliance ir87317 (See87305for notice requirements.)

5. The regional office andf State Medicaid Agency may provide formal notice of
imposition of category 1 remedies and/or denial of payment for new admissions.
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6. The State may provide formal notice as authorized by the regional office and/or
State Medicaid Agency, of imposition oftegory 1 remedies and/or denial of
payment for new admissions, if applicable. However, such formal notice of
imposition of denial of payment for new admissions will most often be provided
in the revisit letter rather than in the initial lettéEee als®7301 §7305.1
87311 87313.287314 and87506.1

7. Exceptin the case of category 1 remedies and denial of payment for new
admissions, if applicable, the regional office and State Medicaid Agaeuosy
provide notice before enforcement actions are imposed and effective in
accordance witlg7305

8. If the State provides formal notice of imposition of a category 1 remedy and/or
denial of payment for new admissions, if applicable, it notifies the regional office
and/or the State Medicaid Agen2 calendar days (at least one of which is a
working day) before notice is sent to the facility.

9. If denial of payment for new admissions has not already been imposed and the
facility is still out of compliance at the 3rd month after the last day cuheey,
the regional office and/or State Medicaid Agency must impose a mandatory
denial of payment for all new admissions to be effective 3 months after the last
day of the survey. (S&¥506) Formal notice of this medy may have already
been provided in the St a8/88.s initial l et t

10. No later than the 6th month after the last day of the survey, termination is
effective,or if an agreement to repay is sigh®r Medicare, Federal funding is
stopped.(See87600)

11.The facility may request informal dispute resolution during the same 10 calendar
days it has for submitting its plan of correction to the surveying eatity;

73162 - Required Actions When There Is No Opportunity to Correct
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

1. By no later than 10 working days after the last day of the survey, the State must
forward to the facility Brm CMS2567, an initial letter, and other documents and
information in accordance witki7305.1.2 This letter may also provide official
notice for imposition of category 1 remedies and/or denial of payment for new
admissions by the State, as authorized by CMS and/or the State Medicaid Agency.
(See§7305)

2. If the State provides formal notice of imposition of a category 1 remedy and/or

denial of payment for new admissions, if apalite, it notifies the regional office
and/or the State Medicaid Agency 2 calendar days (at least one of which is a
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working day) before notice is sent to the facilitfaee als@7311 87314 and
87506.1

3. Within the same 10 working days and when the State is not imposing any
remedies, as authorized by CMS and/or the State Medicaid Agency, the State
forwards notice to the regional offiemd/or State Medicaid Agency of its
recommendation(s) for immediate remedies.

4. The regional office or State Medicaid Agency must provide formal notice of the
remedies imposed unless official notice has already been provided by the State, as
authorized byCMS and/or the State Medicaid Agency.

5. By the 10th calendar day after the facility receives Form @9&7, it submits its
plan of correction to the State addressing all of the core elements as described in
87304

6. The State may provide notice, as authorized by the regional office or State
Medicaid Agency, of imposition of category 1 remedies and/or denial of payment
for new admissions.

7. If denial of payment for new admissions has not already been impaséldean
facility is still out of compliance at the 3rd month after the last day of the survey,
the regional office and/or State Medic&igency must impose a mandatory denial
of payment for new admissions to be effective 3 months after the last day of the
suvey. (Se€7306)

8. If the facility has still failed to substantially comply no later than the 6th month
after the last day of the survey, termination is effective and Federal funding is
stopped.

9. Substantial compliana@ust be verified in accordance wgf317in order to stop
any remedy(ies) imposed.

10. The facility may request informal dispute resolution during the same 10 calendar
day period it has for submitting a plan of corretto the surveying entity.

7317- Response to the Plan of Correction

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
73171 - Verifying Facility Compliance

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

While the plan of correction serves as the f
immediate jeopardy cases, substantial compliance cannot be certified and any remedies
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imposed cannot be lifted until facility compliance has been verified. Rt that

follows in this section provides a course of action for certifying compliance based on the
seriousness of the noncompliance and the number of revisits that have already occurred.
It represents a continuum, ranging from accepting the latesttiorrelate on the
facilityds approved plan of correction as th
to conducting an onsite revisit to establish that date. Theabaihdicates the
circumstances under which revisits must occur and remedissba imposed, as well as
provides policy for conducting revisits, lifting remedies, and certifying compliance. It is
important to remember that: revisits may be conducted anytime for any level of
noncompliance subject to the allowed number of reVisés873172, below); remedies

may be imposed anytime for any level of noncompliance; and revisits are not assured
before termination can occur. Also, it should be noted that this guidance applies to
prospective, awell as currently participating, facilities.

73172 - Revisits
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

While both paper reviews and onsite reviews are considered to be revisits, only onsite
revisits are considered the revisit count for purposes of the revisit policy.

1. Mandatory onsite revisits.An onsite revid is required whem f aci | i t yos:

e beginning survey finds deficiencies that constitute substandard quality of
care, harm, or immediate jeopard@nsite resits must continue for
these deficiencies even if they lessen to lower levels of noncompliance.
However, if the first onsite revisit finds substantial compliance with these
tags, no continued onsite revisits are necessary for any other tags that are
cited at or below level F (no substandard quality of care).

e first onsite revisit finds deficiencies that constitute substandard quality of
care, harm, or immediate jeopardy. Onsite revisits must continue for
these deficiencies even if they lessen to lowetdef noncompliance.

e second onsite revisit finds any noncompliance.

The State will seek CMS regional office approval for a third onsite revisit or recommend
to the regional office that the facility be terminated.

2. No guarantee of revisit A facility is not entitled to any revisits; revisits are
performedn accordance with guidelines provided in this section atrtthe
discretion of CMS or the State. When conducted, however, one revisit will
normally be conducted after a survey which found nomt@amce and another
before the expiration of ther@onth period by which a facility must be in
substantial compliance to avoid termination of its provider agreement.
Authorization must be obtained from the regional office for more thamnsite
revisitsfor Medicareonly and dually participating facilities.
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The following chart provides the course of action for certifying substantial
compliance and for conductimgsiterevisits:
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Reuvisit/Date of Compliance Policy

Revisit # Substantial Compliance Old deficiencies corrected but Old deficiencies corrected | Noncompliance Any noncompliance
continuing noncompliance at F(no | but continuing continues
SQC) or below noncompliance at F(SQC),
harm or 1J
1% revisit Compliance is certified as of | 1. A 2ndonsiterevisit is 1. A 2ndonsiterevisit is 1. A 2ndonsiterevisit is
the latest cogction date on the| discretionary if acceptable evidencq required. required.
approved PoC, unless it is is provided.
determined that either 2. Acceptable evidence is | 2. Acceptable evidence
correction actually occurred | When evidence is accepted with no| required if the facility wants| is required if the facility
between the latest correction | 2ndonsiterevisit, compliance is a date earlier than thaf the | wants a date earlier than
date on the PoC and the date | certified as of the date confirmed by 2ndonsiterevisit to be that of the 2nansite
the 1stonsiterevisit, or the evidence. considered for the revisit to be considered
correction occurred sooner the compliance date. as the compliance date.
the latest correction date on thl 2. When a 2nansiterevisit is
PoC conducted, acceptabdwidence is
required if the facility wants a date
earlier than that of the 2rmhsite
revisit to be considered for the
compliance date.
2"%revisit Compliance is certified as of 1. Aremedy must be
the date of the 2ndnsiterevisit imposed if not already
or the date confirmed by the imposed.
acceptable evidence, whichev
is sooner. 2. Either conduct a 3rd
onsiterevisit or prc¢eed
to termination.
A 3rd REVISIT IS NOT ASSURED AND MUST BE APPROVED BY THE RO
3% revisit Compliance is certified as of Proceed to
the date of the 3rdnsite termination.
revisit.

Examples of acceptable evidence may include, but are not litoited

An invoice or receipt verifying purchases, repairs, etc.

Signrin sheets verifying attendance of staff aservices training.
Interviews with more than 1 training participant about training.
Contact with resident council, e.g., when dignity issuesravolved.

Givens:

e An approved PoC is required whenever there is noncompliance;
e Remedies can be imposed anytime for any level of noncompliance;

e Onsiterevisits can be conducted anytime for any level of noncompliance;
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Reuvisit #

Substantial Compliance

Old deficiencies corrected but
continuing noncompliance at F(no
SQC) or below

Old deficiencies corrected
but continuing
noncompliance at F(SQC),
harm or 1J

Noncompliance
continues

Any noncompliance
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3. Purpose ofrevisit. The purpose of a revisit is to determine whether
substantial compliance has been achieved.

4. Number of onsiterevisits. Twoonsiter evi si t s are permitted,
discretion, without prior approval from the regional office; a thinditerevisit

may be approved only at the discretion of the regional office. Regional offices

are limited to approving only this one additionakiterevisit. This policy applies

to Medicareonly, dually participating, and Stataperated facilities.For

Medicaid-only facilities,CMS cameitherlimit the number of revisits noequire

States to obtain approval from the regional office or the State Medicaid Agency

for a third onsite revisjthowever States should followhis policyso that the

Medicare and Medidd programsare runconsistently

The effect of specific survey activities on thesiterevisit count follows:

e Complaint surveys Initial complaint investigation visits, whether
substantiated or not, are not included indheiterevisit count. Howeer,
when the complaint survey is conducted at the same time asdlie
revisit, the revisit is included in thensiterevisit count. And, although the
complaint survey itself is not considered a revisit, any revisits associated
with it count toward th onsiterevisit count. This also applies to Federal
complaint guidelines.

When a complaint is received and the complaint survey is condaftézd

the thirdonsiterevisit butbefore the 6month termination date, any
deficiencies identified by the congpht survey should be cited and would
provide additional evidence in support of the termination action. Since
threeonsiterevisits have already been conducted, anatheiterevisit

cannot be conducted without consultation with the regional office and
central office. Situations such as this should be discussed with the
regional office since it may have already sent a termination letter. In
addition, States should not use this complaint survey as an opportunity to
determine if deficiencies from the tHionsiterevisit have been corrected.

o Life safety code surveys When theonsiterevisit is for the sole purpose
of either the health survey or the life safety code surey,not both,
there are separate revisit counts toward each survey, regardiess of
timing of the two surveys and regardless of whether the same entity is
performing the surveys armhsiterevisits. When thensiterevisit is for
both the health survey and the life safety code survey, both surveys are
covered by the sanmsiterevigt count.

e Visits to determine removal of immediate jeopardy An onsitevisit to
determine if immediate jeopardy has been removed will be included in the
onsiterevisit count. (Seg7308for documentation requements.)



¢ Visits to special focus facilities Theonsiterevisit policy applies to
Special Focus Facilities as it does to all other facilities, but the extra drop
by visits to these facilities do not count againstdhgiterevisit count.

e State monitoring. Monitoring visits are not included in tlh@siterevisit
count because no survey is being performed. State monitoring is a remedy
to oversee the correction of cited deficiencies and ensure that residents are
protected from harngnsiterevisits are osite visits specifically intended
to verify correction of deficiencies cited in a previous survey.

5. Timing of revisit. When conductedynsiterevisits occur any time between

the last correction date on the plan of correction and the 60th day fecsurtiey

date to confirm that the facility is in substantial compliance and, in certain cases,
has the ability to remain in substantial compliance. Conducting a revisit before
the 60th day allows time for a notice of a mandatory denial of payment for new
admissions at the 3rd month, if necessary. If the facility is found to be in
substantial compliance, the State will certify compliance.

6. Correction of level A, B, and Cdeficiencies While facilities are expected to
correct deficiencies at levels B, and C, deficiencies at these levels are within
the substantial compliance range and, therefore, need not be reviewed for
correction during subsequent revisits within the same noncompliance cycle.

7. Revisitsto surveys for whiclsubstandard quality of care, harm, and
immediatejeopardy are cited When substandard quality of care, actual harm,

or immediate jeopardy is citednsiterevisits must continui®r these deficiencies
even if they lessen to lower levels of noncompliance. Howethes, fifstonsite

revisit determines that the facility has achieved substantial compliance with those
affected tags, no continuedsiterevisits are necessary for aninertags that are
citedat or belowevel F (no substandard quality of care).

8. New Owner. If a new operator assumes the existing provider agreement, he or
she is responsible for assuring that corrections are made within the revisit policy.

73173 - Noncompliance Cycles
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A noncompliance cycle begins with a recertificatioomplaintor temporary waiver
revisitsurvey that finds noncompliance and ends when substantial compliance is
achieved or the facility is terminatéol voluntarily terminatesjrom the Medicare or
Medicaid program (See als@7001) The noncompliance cycle cannot exceed 6
months. Once a remedy is imposed, it continues until the facility is in substantial
compliance (and in some cases, until it can demonshaté can remain in substantial
compliance), or is terminated from the programs.



7319- Procedures for Certifying Compliance

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

73191 - Non-State Operated Skilled Nursing Faciliies and Nursing
Facilities or Dually Participating Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
1. The State conducts the survey and certifies compliance.

2. The State sends the facility Form CAS67 and if applicael, t he @A Noti ce o
Isolated Deficiencies Which Cause No Actual Harm With the Potential for
Mi ni mal Harmo (Form A), within 10 working

3. If the facility is in substantial compliance, but deficiencies constitute a pattern or
widespread findings causing no actual harm and potential for only minimal harm,
the State instructs the facility to submi
(This must be submitted within 10 calendar days after the facility has received its
Statemenof Deficiencies.) There is no requirement for the State to conduct a
revisit to verify correction, but the facility is expected to comply with its plan of
correction.

4. If the facility is in substantial compliance, buisdeficiencieshatare isolated
with no actual harm and potential for only minimal harm, the State records the
deficiencies orthe Notice of Isolated Deficiencies Whicause No Actual Harm
With the Potential for Minimal HarnHorm A). A plan of correction is not
requiredfor these deiiencies but facilities are expected to corréotm

5. The State enters the certification information intoGretification and
Transmittal screen of the certification tabthe Automated Survey Processing
Environment system (ASPENIhis can occur asoon as substantial compliance
is achieved.

73192 - State-Operated Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

1. The State conducts the survey and documents its findings on Forr268FSand if
applicable, orthe Notice of Isolated Deficiencies Which Cause No Actual Harm With

the Potential for Minimal HarmHKorm A).

2. The State forwards isurvey findinggo the regional office within 10 working days
of the last day of the survey.



3. If the facility has deficienies that are widespread or constitute a pattern and which
cause no actual harm and potential for only minimal harm, the regional office
instructs the facility to submit its plan of correction to the regional office. The plan of
correction must be submittevithin 10 calendar days after the facility has received its
Statement of Deficiencies.

4. The regional office enters the certification information intoGleetification and
Transmittal screen of the certification tab in the Automated Survey Processing
Environment system (ASPEN).

7320- Action When There is Substandard Quality of Care
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Sectionsl819(g)(5)(C)and1919(q)(5)(C)f the Act andi2 CFR 488.325equire that

when a facility is found to have provided substandard quality of care, notificatiort of tha

finding must be provided to the attending physician of each resident found to have
received such care as well as to the State b
administrator. The facilityds aténcyl ity to pr
evaluation program must also be prohibited for 2 years from the date of the finding of

substandard quality of caréSee§7303for related appeal rights

73201 - Repeated Substandard Quality of Care
(Rev.63,Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

732Q1.1 - Action to Be Taken When a Facility Is Found to Have
Provided Substandard Quality of Care on Last Three Standard Surveys

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implemenation: 09-10-10)

Sectionsl819(h)(2)(E)and1919(h)(2)(D)of the Act andd2 CFR488.414require that

when a facility has been found to have provided substandard quality of care (as defined in
42 CFR488.30) on the last three consecutive standard surveys, CMS or the State
Medicdd Agency, as appropriate, must, regardless of other remedies:

e Deny payment for all new admissions no later than 3 months from the last day of
the third consecutive survey in accordance \&itb06g

e Impose State monitang in accordance witB7504 and

¢ Provide notification of the finding of substandard quality of care to the attending
physician of each resident found to have received such care, as well as to the State
boardresponsibl f or | i censing the facilityds adm
occurwheneverthere is a finding of substandard quality of care.
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732012 - Factors Which May or May Not Affect a Determination of
Repeated Substandard Quality of Care

(Rev.63, Issued09-10-10, Effective: 0910-10, Implementation: 0910-10)

The fact that a facility has had any change in its program participation will not affect this
determination. In other words, any standard survey completed for Medicare, Medicaid,

or both, will beconsidered in this determination. Termination of a facility would allow

the count of repeated substandard quality of care surveys to start over. A change of

facility ownership would not allow the count to start over unless the new owner can

demonstrated t he St ateds satisfaction that the po.
due to the change of ownership.

732013 - Notification Requirements
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Notification to the facilityby CMS, or the State Medicaid Agency, or the State, as
appropriate, would be in accordance WithCFR 488.402 The notice will inform the
facility that the remedies will continue until the facilitghhdemonstrated that it is in
substantial compliance with requirements and that it will remain in substantial
compliance with the requirements. The facility will also be notified that it cannot avoid
the imposition of remedies or the obligation to demmatstthat it will remain in

compliance when it either alleges correction of the deficiencies cited in the most recent
standard survey, or when it achieves compliance before the effective date of the
remedies. The finding of repeated substandard qualtgrefresults in the imposition of
the remedies specified §v320.1.1above, regardless of subsequent correction.

7321- Skilled Nursing Facility or Dually Participating Facility
Readmission to Medicare or MedicaidProgram After Termination
(Excludes Medicaidonly Nursing Facilities)

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
73211 - Readmission Criteria
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The general guidelines for readmission can be foud@@i60f this manual
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73212 - ReasonableAssurance Concept

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

A Medicare provider terminated undé& CFR 489.53nay not be reinstated into the

Medicare programuntiti has been verified through the fr
that the provider is capable of achievangd maintaining substantial compliance with all

applicable participation requirements. There is no statutory or regulatory requirement

that States muiestablish a reasonable assurance period for facilities seeking readmission

as a Medicaiebnly facility. However, if a terminated facility is readmitted as a nursing

facility without undergoing a reasonable assurance period, before it can reenter the

Medicare program as a skilled nursing facility or dually participating facility, it must

successfully undergo the Medicare reasonable assurance process. With the exception of

cases described $12.d of this section, this means that the facility must bedanin

substantial compliance during one survey at the beginning, and another survey at the end,

of the reasonable assurance period before it will be readmitted into the Medicare

program. The regional office has discretion to accept the Medicaicting suvey as the

initial reasonable assurance survey. If the facility is found not to be in substantial

compliance duringitherr easonabl e assurance survey, then
readmission to the Medicare program following terminationisdeniand t he f aci | i |
Medicaid provider agreement is subject to termination.

The reasonable assurance decision is an administrative action, not an initial
determination, and is not subject to the appeals procé&sGER 498.3(d)(5)

73213 - Reasonable Assurance Surveys
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Two surveys are required to verify that the reason for termination no longer exists and
that the facilityhas maintained continued compliance. While both visits need not be full
standard surveys, the regional office may require, at its discretion, two full surveys be
done in any particular case. Typically, if both visits are not full standard surveyssthe fi
one is partial and the second a full standard. The first survey is conducted at the
beginning of the reasonable assurance period to document compliance with the
requirements for which there were previous deficiencies. The second is a full standard
suvey at the end of the reasonable assurance period to document compliance with
participation requirements.
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732131 - First Visit
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The first visit only needs to determine whettiex deficiencies that led to the termination
have been corrected (i.e., are they now completely removed or at the level of substantial
compliance). If, upon looking into compliance in these previously problematic areas, the
Statebds first visit finds:

a. there are deficiencies at onlgvels A, B, or C, then the facility is determined to
be in substantial compliance. Therefore, the first visit is acceptable as the first of
two mandatory surveys. Any deficiencies founteatls B and C during this
visit cortinue to require the submission of a plan of correction. This visit may be
the survey conducted for initial Medicaid certification following termination. If a
second survey, conducted at the end of the reasonable assurance period, finds that
the facilityhas maintained substantial compliance throughout that period, the
facility may qualify for readmission to the Medicare program.

The regional office then sets the reasonable assurance period, after which a

second (full) survey will be completed. Sometanine regional office will

already have set the reasonable assurance period in the termination notice. The
reasonable assurance period can vary from 1 month to 6 months based upon the

regi onal of ficebs judgment ofdcilitt he peri od
demonstrates its ability to maintain compliance.

b. deficiencies that fall at level D or higher on the first visit, then these findings will
result in denial for purposes of starting Medicare reasonable assurance even if the
deficiencies are not ithe same regulatory grouping of requirements as those
deficiencies that led to termination. The facility does not need to submit a plan of
correction.

Any subsequent visit that finds substantial compliance may start the reasonable assurance
period.

Following certification for Medicaid and prior to certification for Medicare, any visit that
determines noncompliance (either based on a complaint or incident) will result in a
finding that reasonable assurance has not been demonstrated. The regionailloffice w
issue a denial notice and start the period of reasonable assurance again when the State
determines that substantial compliance has been achieved.



732132 - Second Visit
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Thesecond visit will typically be a full standard survey.

EXCEPTION: The regional office may instruct the State to conduct the full survey
during the first visit and the partial survey at the second.

a. If the survey finds no deficiencies or only deficien@aélevels A, B, or C, the
facility is determined to be in substantial compliance, and the survey is acceptable
for program participation purposes. The facility must submit a plan of correction
for any level B and/or C deficiencies found during the sessitifull standard
survey.

b. If the survey finds deficiencies at levels D, E, oARD any of those deficiencies
are in the same regulatory grouping of requirements as the deficiencies that
caused the facilityds t ere@anoticetofdemialof t he r e
participation.

c. If the survey finds deficiencies that falllavels D, E, or F, and the survey finds
substandard quality of care, the regional office will issue a notice of denial of
participation.

d. If the survey finds deficiencidkat fall atlevels D, E, or F that do not constitute
substandard quality of care and are not in the same regulatory grouping as the
deficiencies that caused termination, the regional offiag accept the second
visit/full standard survey for participath based upon receipt of an acceptable
plan of correction for all deficiencies aboewel A, and verification of
substantial compliance through an onsite visgithile the plan of correction
submittal date does not determine the effective date of theragre, the facility
must meet this requirement before an agreement can be issué2l GER

488.402(d).

e. If the survey finds deficiencies abolavel F (i.e., those that would constitute
actual harnor immediate jeopardy), the regional office will issue a notice of
denial of participation.

73214 - Effective Date of Provider Agreement
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The controlling regulation for settinge effective date of the provider agreement is
42 CFR489.13(b)(3) which provides that the agreement is effective on the date the
skilled nursing facility is in substantial compliance as definetRi€FR 488.301and, if
applicable, submits an approvable waiver request. Regulatid@sGER 488.308efine



http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html

substantial compliance as having redidencies abovéevel C. This is paralleled 4f
CFR 488.330(f) The effective date is the date the second visit/full standard survey (or its
follow-up visit, where required as indicated belowrsubstantial compliance.

1. If the second visit finds substantial compliance, the effective date is the survey
completion date, regardless of whether the visit is a full standard or a partial
survey.

2. If, on the second visit, CMS accepts a plan of comeadir deficiencies devels
D, E, or F(without substandard quality of cardhe effective date is the date of
the facilityds attainment of substanti al
follow-up visit conducted by the State. This can be a dating the followup
visit or an earlier date that the State can verify.

NOTE: While the plan of correction submittal date does not determine the
effective date of the agreement, the facility must meet this requirement
before an agreement can be isspet2 CFR 488.402(d)

REASONABLE ASSURANCE EXAMPLES

The following examples are illustrative only and do not purport to control any specific
case. Terminations occur for a variety of reasonstlandegional office and State will
need to exercise discretion in each case.

EXAMPLE 1: NURSING HOME A

Prior History - Nursing Home A is a 150ed dually participating facility located in a

rural area. The facility serves residents with a high acentgll It is part of a large

national, forprofit chain. The facility had been in the program siog®1/1978

Surveys had revealed conditi@vel noncompliance in 1987, 1988, 1989, and ffiaxes|

A deficiencies in 1994. The facility avoided terminatieach time by correcting its
deficiencies prior to termination. The facility underwent a change of ownership on
06/01/1996 Since07/01/1995the facility had been out of compliance in 1996, 1997,

and 1998 surveys, but avoided enforcement remediesdiyiag compliancéefore

remedies were imposed he highest level of noncompliance had been at level G during
this time with no substandard quality of care. Thus, between the change of ownership in
1996 and the current cycle of surveys leadingtoterant i on, the facilityds
history had been fair.

The termination - The facility was terminated from both programs0&i08/1999 for

failure to attain substantial compliance with program requirements as demonstrated on
five State visits within a-8nonth period. The survey cycle started with2a8/1999
complaint investigation that revealed 22 deficiencies, with no actual harm, and the
highest scope and severity of degel F (substandard quality of care due to poor record
keeping of criminal badground checks). After an opportunity to correct, a revisit and
another complaint investigation conductedddn1 2/199%evealed continued
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noncompliance, again with 22 deficiencies, many of which were the same deficiencies
(again no harm). A second resit on06/16/199%evealed continued noncompliance

with 10 deficiencies, two of which werelatvel G. The third revisit o07/26/1999vas

also a standard survey, which revealed 28 deficiencies, with no harm and no substandard
quality of care. At this@nt the organization infused the facility with many additional
resources and a decision was made to revisit a final time. The final revisit was conducted
on 08/10/199%nd found only three deficiencies at the noncomplideneel (twolevel

D6 s a ekl Ep Mermination was effectiviig8/08/199%ince the facility was not in
substantial compliance within 6 months.

Reasonable Assurance DecisionThe facility first applied for Medicaidnly

recertification. Medicare certification was not initially gbtidue to the delay in Form
CMS-855 review by the fiscal intermediary, the prohibition on the conduct of a Medicare
survey pending Form CM855 clearance, and the absence of a reasonable assurance
requirement for rentry into the Medicaid program. Sinites would be the initial

certification survey for Medicaid, the tasks of both the standard and extended surveys are
required, as well as confirming compliance with all regulatory requirements. The
Medicaid reentry survey was conducted 68/11/1999with only twolevel B

deficiencies. The facility was certified for Medicaid effecti@11/1999the date of

receipt of an acceptable plan of correction. 0©fAL2/1999the facility applied for re

entry into the Medicare program. After Form CM55 cleaance by the fiscal

intermediary orlL1/15/1999the regional office determined that, based on the initial
Medicaid survey, the cause for termination had been removed. The regional office
established a reasonable assurance period of 90 days from thetat®eflicaid

survey or09/11/1999 Thus, the second reasonable assurance survey, a standard survey,
would be conducted afté2/11/1999

Rationale - A 90-day reasonable assurance period was chosen due to the fact that the
facility remained out of com@nce, having many of the same deficiencies over a 6
month period. A longer period was not deemed necessary in consideration of the
following:

1. The 0 cl-entaysuwveyeveahithough residants continued with a
high acuity level;

2. A fair history of compliance since the change of ownership;

3. The State was | ate in conducting
termination date, yet the facility removed all but three deficiencies by the
termination date;

4. The lack ofictual harm on three of five visits, with only three deficiencies at a
level G over the entire-Bonth period despite the fact that the facility
provided services to residents with a very high acuity level; and

t
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5. The lack of additional, satisfactory Meare beds in the area, with the closest
facility with vacancies determined to be a problem chain facility in
bankruptcy

EXAMPLE 2: NURSING HOME B.

Prior History - Nursing Home B is a 16Bed dually participating facility located in a
major metropolita area. It has been in both programs since 1968. It was previously
owned and operated by a large national chain until 1992, when a local corporation that
operates no other nursing homes leased the facility. In 1989, the facility had two
Conditions of Paicipation not met. In 1990, onevel A deficiency (refers to

participation requirement level designation priof#01/199% was cited. From 1991
1994, severdkvel B deficiencies (refers to participation requirement level designation
prior to07/01/1995were cited on each survey, butlevel A findings. Fron®7/01/1995
through03/20/1998the facility had no findings of substandard quality of care, with one
level G, actual harm cite@B/20/1998 In 1995, the remedy of denial of payment for new
admissions was initiated, but rescindegtcausehe facility attained compliance prior to

the effective date of the remedy. Prior to the 1999 survey cycle, no enforcement actions
had ever been taken since the facility consistently corrected its deficiafteiean
opportunity to correct.

The termination - The facility was terminated from both programs effec€ivél9/1999

due to continued noncompliance cited on five surveys/felipe over a énonth period.

The cycle started with @1/19/199%omplaintsurvey that revealed 13 deficiencies, three

of which were actual harm in Quality of Care. After an opportunity to correct, the State
returned orD3/19/199%nd conducted a followp and a standard/extended survey that
revealed 23 deficiencies, with twoftbgencies reflecting substandard quality of care.

Another revisit orD5/19/199%evealed 19 deficiencies, with an immediate jeopardy. A
05/21/1999monitoring revisit documente@movalof the immediate jeopardy, but the

prior deficiencies remained. Tifecility alleged compliance again and the State

conducted the final revisit d»//09/1999 with eight cited deficiencies including actual
harm and one substandard quality of <care.
termination notice, a chain organiwen (with no other facilities in the State) alleged to

have purchased the facility @3/01/199%nd asked the regional office to stop all

remedies based on the change of ownership. The regional office did not authorize an
additional revisit beyond th&//09/199%ollow-u p si nce, despite of the
repeated allegations of compliance, subsequent revisits found worsening noncompliance.
In addition, no change of ownership application had been submitted. Termination was
effective on07/19/1999

Rea®nable Assurance Decision The facility applied for recertification as a Medicaid

only facility in order to faciltatere nt ry and avoid the delays of
Form CMS855 review. The Medicaid survey was conducte@®B0/1999and

revealed noncompliance with actual harm with a requirement that was the basis for

termination. The facility alleged compliance, and a revisit was conducte@/ /1999

which revealed compliance. Medicaid certification was effe¢i/@0/1999 Since re



entry into the Medicaid program @9/10/1999the State returned to the facility on
12/01/199%0 investigate complaints and found noncompliance in one of the regulations
that led to the previous termination. The State gave the facility an opportuody ¢ct
before imposing remedies. The facility alleged compliance, and a revisit was conducted
on 01/19/2000which found substantial compliance.

The facility applied for Medicare recertification 68/01/2000 Upon clearance from the
fiscal intermediaes of Form CMS355 on 05/05/2000, the regional office established a
reasonable assurance period of 150 days, with two Medicargmesurveys required.

The regional office did not accept the Medicaid surveys as a part of its reasonable
assurance deternmation. As a result, the 15fay reasonable assurance period begins
with a State survey to determine if the cause for termination still exists. The first
reasonable assurance survey was conducted on 05/29/2000. Two level D deficiencies
were cited, witt neither being the cause for termination. The regional office accepted that
survey for establishing the 1%y reasonable assurance period on 05/29/2000. Thus,
the State will return after 10/29/2000 to conduct the second reasonable assurance survey
(standard and extended survey tasks, as well as confirm compliance with all regulatory
requirements).

Rationale - A 150-day reasonable assurance period was sought because:

1. The facility had a worsening compliance record during the 6 months leading to
temination;

2. Upon reentry into Medicaid following termination, the facility could not
maintain compliance; and

3. The change of ownership was considered in determining the length of the

reasonable assurance process, but was overshadowed by the dasilit f ai | ur e

maintain compliance following termination.

t
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Enforcement Process

7400- Enforcement Remedies for Skilled Nursing Facilities and Nursing
Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

74001 - Intro duction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Sectionsl819(h)and1919(h)of the Act, as welas42 CFR 488.404488.406 and

488.408 provide that CMS or the State may impose onaare remedies in addition to,

or instead of, termination of the provider agreement when the State or CMS finds that a
facility is out of compliance with participation requirements. The remedies available to
the regional office, the State Medicaid Agenaiypoth, as appropriate, are listed in
§7400.3

74002 - General
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

The nursing home enforcement protocol/procedures are based on the pinatadle
requirements must be met and enforced, and requirements take on greater or lesser
significance depending on the specific circumstances and resident outcomes in each
facility.

A skilled nursing facility, nursing facility, or dually participatifegility will be subject

to one or more enforcement remedies for noncompliance with one or more participation
requirements. Each facility that has deficiencies (other than those isolated deficiencies
that have been determined to constitute no actual Wtimpotential for only minimal
harmor those thatre cited agpast noncompliangamust submit an acceptable plan of
correction. Therequirementor submittal of plans of correction can be foundhCFR
488.402(d) and873044 and87400.5.3 A plan of correctioms notan enforcement
remedy.

It is important to note th&1919(h)(3)(A)&(B)of the Act provides CMS with authority
to take enforcement action agaiasly nursing facility when it finds that the nursing
facility is no longer in compliance with participation requirements.
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74003 - Listing of Remedies

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
740031 - Available Enforcement Remedies

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

In accordance witd2 CFR 488.406the following remedies are available:

e Termination of the provider agreement;

e Temporary management;

¢ Denial of payment for all Medicare and/or Medicaid residents by CMS;

e Denial of payment for all new Medicare and/or Mxid admissions;

¢ Civil money penalties;

e State monitoring;

e Transfer of residents;

e Transfer of residents with closure of facility;

e Directed plan of correction;

¢ Directed inservice training; and

¢ Alternative or additional State remedies approved by CMS
740032 - Mandatory Enforcement Remedies
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Regardless of what other remedies the State Medicaid Agency may want to establish in
addition to the remedy of termination of the pd®r agreement, it must establish, at a
minimum, the following statutorikgpecified remedies or an approved alternative to these
specified remedies:

e Temporary management;

e Denial of payment for all new admissions;
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e Civil money penalties;

e Transfer of reslents;

e Transfer of residents with closure of facility; and
e State monitoring.

The State Medicaid Agency may establish additional or alternative remedies as long as
the State has been authorized by CMS to do so under its State plan. Guidance on the
review and approval (or disapproval) of State Plan amendment requests for alternative or
additional remedies can be foundg8in805

740033 - Availability of State Medicaid Agency Remedies to the
Regional Office in Dualy Participating Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Whenever a State Medicaid Agencyod6s remedy
approved by CMS, then that remedy may also be imposed by the tegicmeagainst

the Medicare provider agreement of a dually participating facility in that State. For
exampl e, where CMS has approved a Stateos
remedy under the State plan, CMS may impose this remedy but @ihgsalyledicare

and Medicaid residents; only the State can ban the admission of private pay residents.

74004 - Measuring Seriousness of Deficiencies

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Measuring the seriousnessdsgficiencies ionly for the purpose of determining the
enforcement response most appropriate for specific degrees of noncompliance. The
scope and severity system, by which the seriousness of deficiencies is rated, is a national
system to be used by Statend CMS. Immediate jeopardy has historically been
determined by guidance providedAppendixQ of this manuaand will continue to be

determined using that guidanc&ppendix Pof thismanualprovides guidance about how
to determine the seriousness of nmmMmediate jeopardy deficiencies.

74005 - Selection of Remedies
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

740051 - Factors That Must Be ConsideredVhen Selecting Remedies

(See als@ppendix P, \of this manual.)
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(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
I n order to select the appropriate remedy(i e
seriousness of the deficiencies must first be assessed, because specific levels of
seriousness correlate with specific catggpof enforcement responses. The assessment
factors that must be used to determine the seriousness of deficiencies are presented on the
visual matrix that follows in this subsection. These factors are also listed below. They
relate to whether the defencies constitute:
¢ No actual harm with a potential for minimal harm;

¢ No actual harm with a potential for more than minimal harm but not immediate
jeopardy;

e Actual harm that is not immediate jeopardy; or

¢ Immediate jeopardy to resident health or safety
AND, whether deficiencies:

e Are isolated;

e Constitute a pattern; or

e Are widespread.



ASSESSMENT FACTORS USED TO DETERMINE
THE SERIOUSNESS OF DEFICIENCIES MATRIX

Immediate jeopardy to
resident health or
safety

JowProLULLLL
Required: Cat. 3
Optional: Cat. 1
Optional: Cat. 2

(VN VRVRVAVRVRVRVRVRVAUN|

KU UPoQULULULUULUL
Required: Cat. 3
Optional: Cat. 1
Optional: Cat. 2
(ONVRVRVAVRVRVAVRVRVRVAY)

LowroULULLULL
Required: Cat. 3
Optional: Cat. 2
Optional: Cat. 1
vuvobuobuuuvouuvLvLUY

Actual harm that is not
immediate

G PoC
Required* Cat. 2
Optional: Cat. 1

H PoC

Required* Cat. 2
Optional: Cat. 1
(VNVNVNVRVAVEVRVRVRVRVRY)

IOWPoLLLLLLY
Required* Cat. 2
Optional: Cat. 1
Optional:

Temporary Mgmt.

No actual harm with
potential for more than
minimal harm that is
not immediate
jeopardy

D PoC
Required* Cat. 1
Optional: Cat. 2

E PoC
Required* Cat. 1
Optional: Cat. 2

FuoWwoCLOULULULLULL
Required* Cat. 2
Optional: Cat. 1
VoboboLbLLLLULULLY

No actual harm with
potential for minimal
harm

ATMNOPOOQ TTT
No remedie§ T

TCommitment to

T TCorrect
1T
Not on CMS2567

B
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C
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Isolated

Pattern

Widespread

LV L Substandard quality of care is amhgficiency in42 CFR 483.13Resident Behavior
and Facility Practicegl2 CFR 483.1%®uality of Life, or42 CFR 483.25Quality of

Care, that constitutes immediate jeopardy to resident health or safety; or a pattern of or
widespread actual harm that is not immediate jeopardy; or a widespread potential for

more than minimal harm that istnionmediate jeopardy, with no actual harm.

T T T Substantial compliance
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REMEDY CATEGORIES

Category 1 (Cat.1) Category 2 (Cat.2) Category 3 (Cat.3)
Directed Plan of Correctior Denial of Payment for New Temp. Mgmt.
State Monitor; and/or Admissions Termination

Directed InService Denial of Payment for All Individuals

Training imposed by CMS; and/or

Optional:
Civil money penalties

3,050$10,000/day
$50- $3,000/day $1,000- $10,000/instance
$1,000- $10,000/instance

Civil money penalties:

Denial of payment for new admissionsnust be imposed when a facility is not in
substantial compliance within 3 months after being found out of compliance.

Denial of payment and State monitoringmust be imposed when a facility has been
found to have provided substiard quality of care on three consecutive standard
surveys.

NOTE: Termination may be imposed by the Stieltedicaid Agencpr CMS at any
time.

*This is required only when a decision is made to impose alternative remedies instead of
or in addition to ternmation.

Once the seriousness of the deficiencies is determined, and the decision is made to
impose remediemstead of, or in addition to, termination, the regional office, or the
State Medicaid Agency, or both, as determined in accordanc&wath) must select

one or more remedies from the remedy category (or a CMS approved alternative or
additional State remedy) associated with the specific level of noncompliance in
accordance with the visual matrix above.eTamedy category to be applied against
facility noncompliance will be determined by the most serious deficiencies identified,
i.e., the deficiencies falling into the box closesteteel L. Additional factors may be
considered, including but not limitéd, those provided i87400.5.2

740052 - Other Factors That May Be Considered in Selecting
Enforcement Remedy Within a Remedy Category

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Additional factors that may be considered to assist in determining which and/or how
many remedies to impose within the available remedy categories for particular levels of

noncompliance, include but are not limited to:

e The relationship of one deficiency dther deficiencies;



e The facilityds prior history of noncompl:i
reference to the cited deficiencies; and

e The likelihood that the selected remedy(ies) will achieve correction and continued

compliance.
EXAMPLE:
Iffai l ure to spend money is the root cause of

money penalty that is imposed should at least exceed the amount saved by the facility by
not maintaining compliance.

74005 .3 - Requirement for Facility to Submit Plan of Correction
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Except when a facility has isolated deficiencies that constitute no actual harm with
potential for no more than minimal haona citation of past noncomplianceah

facility that has a deficiency must submit an acceptable plan of correction. For a plan of
correction to be acceptable, it must address all of the required elements provided in
87304 Those facilitiehaving isolated deficiencies that constitute no actual harm with
potential for minimal harm need not submit a plan of correction. The regional office
approves plans of corrections for Stafeerated facilities and for validation surveys; the
Stateappro#s al |l ot her s. The pappava@aasiplangaid t i met ab
corrections under the continuation of payment provision is in accordancgZgitk

The requirement that facilities submit a plan of cdroeccan be found id2 CFR
488.402(d)and 873044 and §7400.2

74006 - When To Select Remedy From Specific Remedy Catago
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
74006.1 - Category 1

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Select at least one remedy from category 1 when there:

e are isolated deficiemes that constitute no actual harm with a potential for more
than minimal harm but not immediate jeopardy; or

e is a pattern of deficiencies that constitutes no actual harm with a potential for
more than minimal harm but not immediate jeopardy.

EXCEPT when the facility is in substantial compliance, one or more of the remedies in
category 1 may be applied to any deficiency.
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CATEGORY 1 remedies include:
¢ Directed plan of correction (s&&500);
e State monitoring (se&7509; and
e Directed inservice training (seg75039.
NOTE: As an agent of CMS or the State Medicaid Agency, the State may impose one or

more category 1 remedies, as authorized by @MBe State MedicaidAgency, in
accordance witlg7314

740062 - Category 2
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Select at least one remedy from category 2 when there are:

e Widespread deficiencies that constitute no actual harm with a potential for more
than minimal harm but not immediate jeopardy; or

e One or more deficiencies (regardless of scope) that constitute actual harm that is
not immediate jeopardy.

EXCEPT when the fadity is in substantial compliance, one or more of the remedies in
category 2 may be applied to any deficiency.

NOTE: The State Medicaid Agency does not have the statutory authority to impose the
remedy of denial of payment for all Medicare and/or Medicagidents. As an
agent of CMS or the State Medicaid Agency, the State may priovidel notice
of imposition of denial of payment for new admissions, as authorized by CMS
and/or the State Medicaid Agency, in accordance @iil4

CATEGORY 2 remedies include:
e Denial of payment for all new Medicare and/or Medicaid admissiongE & ;

e Denial of payment for all Medicare and/or Medicaid residents, imposed by the
regional office §ee87508;

¢ Civil money penalties of $50$3,000 per day of noncompliance (&&10; and

¢ Civil money penalties of $1,000610,000 per instance of noncompliance (see
§7510.



740063 - Selection from Category 3
(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

Termination or temporary management, or both, must be selected when there are one or
more deficiencies thaonstitute immediate jeopardy to resident health or safety. A civil
monetary penalty of $3,05310,000 per day or a civil money penalty of $1,0600

$10,000 per instance may be imposed in addition to the remedies of termination and/or
temporary manageme Temporary management is also an option when there are
widespread deficiencies constituting actual harm that is not immediate jeopardy.

CATEGORY 3 remedies include:
e Temporary management (S8€550);
e Termination(see87556;

¢ Civil money penalties of $3,050610,000 per day of noncompliance optional, in
addition to the remedies of termination and/or temporary management (See
§7510; or

¢ Civil money penalties of $1,000610,000 per instance of noncompliance optional
(see87510.

NOTE: Termination may be imposed by the State Medicaid Agency or the
regional office at any time. Transfer of residentgamngfer of residents
with closure of the facility will be imposed by the State, as appropriate.
Although temporary management must be imposed when there is a finding
of immediate jeopardy (and termination is not sought), temporary
management may be impastr lesser levels of noncompliance.

7410- Life Safety Code Enforcement Guidelines for Skilled Nursing
Facilities and Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)

74101 - Application of the EnforcementRegulations to Life Safety Code
Surveys Conducted in Skilled Nursing Facilities and Nursing Facilities

(Rev.63, Issued: 0910-10, Effective: 0910-10, Implementation: 0910-10)
Skilled nursing facilities and nursing facilities must meet the requirena@f? CFR Part

483, Subpart Bin order to receive payment under Medicare or Medicaid. To certify a
skilled nursing facility or nursing facilitygomplete at least a standard health survey and a
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