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Overview:

As explained in the previously-issued Jimmo v. Sebelius Settlement Agreement
Fact Sheet (available online at http://www.cms.gov/Medicare/Medicare-Fee-for-
Service-Payment/SNFPPS/Downloads/Jimmo-FactSheet.pdf), the Centers for
Medicare & Medicaid Services (CMS) is issuing revised portions of the relevant
program manuals used by Medicare contractors. Specifically, in accordance with
the settlement agreement, the manual revisions clarify that coverage of skilled
nursing and skilled therapy services in the skilled nursing facility (SNF), home

health (HH), and outpatient therapy (OPT) settings "...does not turn on the
presence or absence of a beneficiary’s potential for improvement, but rather

on the beneficiary’s need for skilled care.” Skilled care may be necessary to
improve a patient’s current condition, to maintain the patient’s current condition,
or to prevent or slow further deterioration of the patient’s condition.

The Settlement Agreement:

The settlement agreement itself includes language specifying that “Nothing in this
Settlement Agreement modifies, contracts, or expands the existing eligibility
requirements for receiving Medicare coverage.”

Rather, the intent is to clarify Medicare’s longstanding policy that when skilled
services are required in order to provide care that is reasonable and necessary to
prevent or slow further deterioration, coverage cannot be denied based on the
absence of potential for improvement or restoration. As such, the manual revisions
contained in Change Request (CR) 8458 do not represent an expansion of
coverage, but rather, provide clarifications that are intended to help ensure that
claims are adjudicated accurately and appropriately in accordance with the existing
Medicare policy. Similarly, these revisions do not alter or supersede any other
applicable coverage requirements beyond those involving the need for skilled care,
such as Medicare’s overall requirement that covered services must to be reasonable
and necessary to diagnose or treat the beneficiary’s condition. The following are
some significant aspects of the manual clarifications:

e No “Improvement Standard” is to be applied in determining Medicare
coverage for maintenance claims in which skilled care is required.
There are situations in which the patient’s potential for improvement would
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be a reasonable criterion to consider, such as when the goal of treatment is to
restore function. We note that this would always be the goal of treatment in
the inpatient rehabilitation facility (IRF) setting, where skilled therapy must
be reasonably expected to improve the patient’s functional capacity or
adaptation to impairments in order to be covered. However, Medicare has
long recognized that there may be situations in the SNF, home health, and
outpatient therapy settings where, even though no improvement is expected,
skilled nursing and/or therapy services to prevent or slow a decline in
condition are necessary because of the particular patient’s special medical
complications or the complexity of the needed services.

e The manual revisions clarify that a beneficiary’s lack of restoration potential
cannot, in itself, serve as the basis for denying coverage in this context,
without regard to an individualized assessment of the beneficiary’s medical
condition and the reasonableness and necessity of the treatment, care, or
services in question. Conversely, such coverage would not be available in a
situation where the beneficiary’s maintenance care needs can be addressed
safely and effectively through the use of nonskilled personnel.

e Medicare has never supported the imposition of an “Improvement Standard”
rule-of-thumb in determining whether skilled care is required to prevent or
slow deterioration in a patient’s condition. Thus, such coverage depends not
on the beneficiary’s restoration potential, but on whether skilled care is
required, along with the underlying reasonableness and necessity of the
services themselves. The manual revisions serve to reflect and articulate this
basic principle more clearly. Therefore, denial notices for claims involving
maintenance care in the SNF, HH, and OPT settings should contain an
accurate summary of the reason for the determination, which should always
be based on whether the beneficiary has a need for skilled care rather than
on a lack of improvement.

Appropriate Documentation:

Portions of the revised manual provisions now include additional information on
the role of appropriate documentation in facilitating accurate coverage
determinations for claims involving skilled care. While the presence of
appropriate documentation is not, in and of itself, an element of the definition of a
“skilled” service, such documentation serves as the means by which a provider
would be able to establish and a Medicare contractor would be able to confirm that
skilled care is, in fact, needed and received in a given case. Thus, even though the



terms of the settlement agreement do not include an explicit reference to
documentation requirements as such, we have nevertheless decided to use this
opportunity to introduce additional guidance in this area, both generally and as it
relates to particular clinical scenarios.

We note that this material on documentation does not serve to require the presence
of any particular phraseology or verbal formulation as a prerequisite for coverage
(although it does identify certain vague phrases like “patient tolerated treatment
well,” “continue with POC,” and “patient remains stable” as being insufficiently
explanatory to establish coverage). Rather, as indicated previously, coverage
determinations must consider the entirety of the clinical evidence in the file, and
our enhanced guidance on documentation is intended simply to assist providers in
their efforts to identify and include the kind of clinical information that can most
effectively serve to support a finding that skilled care is needed and received—
which, in turn, will help to ensure more accurate and appropriate claims
adjudication.

Care must be taken to assure that documentation justifies the necessity of the
skilled services provided. Justification for treatment would include, for example,
objective evidence or a clinically supportable statement of expectation that:

o In the case of rehabilitative therapy, the patient’s condition has the
potential to improve or is improving in response to therapy; maximum
improvement is yet to be attained; and, there 1s an expectation that the
anticipated improvement is attainable in a reasonable and generally
predictable period of time.

¢ In the case of maintenance therapy, the skills of a therapist are necessary
to maintain, prevent, or slow further deterioration of the patient’s
functional status, and the services cannot be safely and effectively carried
out by the beneficiary personally, or with the assistance of non-therapists,
including unskilled caregivers.

Forthcoming Activities:

As discussed in the previously-issued Jimmo v. Sebelius Settlement Agreement
Fact Sheet, CMS is planning to conduct additional educational outreach and claims
review activities in the near future pursuant to the settlement agreement.



