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EXECUTIVE SUMMARY

The purpose of this document is to describe the requirements that an Accountable Care
Organization (ACO) participating in the Medicare Shared Savings Program (Shared Savings Program), or
applying to the Shared Savings Program, must follow with respect to its ACO Participant List and ACO
Participant Agreements. These requirements are pursuant to policies established by the Shared Savings
Program’s November 2011 final rule (76 FR 67802), as amended by the June 2015 final rule (80 FR
32692), and codified at 42 CFR part 425.

Through the Shared Savings Program, the Centers for Medicare & Medicaid Services (CMS)
establishes agreements with each ACO. Each ACO is required to have contractual agreements with ACO
participants, which are entities identified by a Medicare-enrolled billing tax identification number (TIN)
that, alone or together with one or more other ACO participants compose an ACO. Each ACO is required
to have a written agreement (referred to as the ACO Participant Agreement) with each ACO participant,
in which the ACO participant agrees to participate in, and comply with the requirements of the Shared
Savings Program. This agreement ensures that the ACO participant, and each ACO provider/supplier
billing through the TIN of the ACO participant, agrees to the requirements of the Shared Savings
Program. All of a given Shared Savings Program ACQ’s participants must be identified on the ACO’s
certified ACO Participant List (discussed in detail below).

An ACO?’s Participant List is critical to the Shared Savings Program’s operations. CMS uses the
list to screen participants, generate the ACO Provider/Supplier List, determine which Medicare fee-for-
service (FFS) beneficiaries will be assigned to the ACO, establish the historical benchmark, perform
financial calculations, generate program reports, and coordinate among CMS quality reporting initiatives.
An ACO certifies its ACO Participant List prior to the start of an agreement period and every
performance year thereafter. CMS requires each ACO to execute contractual agreements with each of its
ACO participants to ensure that requirements and expectations of participation in the Shared Savings
Program are clearly articulated, understood, and agreed upon. An ACO may not include a participant on
its ACO Participant List unless an authorized person of the participant TIN has signed an ACO
Participant Agreement with the ACO.



SECTION 1: BACKGROUND

This document replaces the guidance entitled Changes in ACO participants and ACO
providers/suppliers during the Agreement Period and is subject to periodic change. Any substantive

changes to this document will be noted in the revision history located on page ii.

An ACO is composed of groups of doctors, hospitals, and other health care providers, who come
together voluntarily to give coordinated, high quality care to their Medicare fee-for-service beneficiaries.
The Shared Savings Program rewards an ACO that improves the quality and cost efficiency of health
care. The authority for the Shared Savings Program is section 1899 of the Social Security Act (Act),
which was added by the Patient Protection and Affordable Care Act, as amended by the Health Care and
Education Reconciliation Act of 2010. These public laws are collectively known as the Affordable Care
Act. Section 1899 of the Act states that the Secretary may enter into an agreement with the ACO to
participate in the Shared Savings Program, for a period not less than three years. CMS has published
three final rules regulating the Shared Savings Program. The first final rule was published in November
2011, with the second published in June 2015, and the third published in June 2016. Additionally, CMS
has addressed certain issues related to the Shared Savings Program in the annual PFS rulemaking. The
complete details of the Shared Savings Program’s regulations can be found at 42 CFR 425. Additionally,

the Electronic Code of Federal Regulations site is a useful resource for viewing the program regulations.

The following terms, all of which are defined in the program regulations, are important in

understanding the Shared Savings Program and this guidance document:

Accountable Care Organization (ACO) (42 C.F.R. §425.20) means a legal entity that is
recognized and authorized under applicable State, Federal, or Tribal law, is identified by a Taxpayer
Identification Number (TIN), and is formed by one or more ACO participants(s) that is (are) defined at
8425.102(a) and may also include any other ACO participants described at §425.102(b) .

ACO participant (42 C.F.R. 8425.20) means an entity identified by a Medicare-enrolled billing
TIN through which one or more ACO providers/suppliers bill Medicare, that alone or together with one or
more other ACO participants compose an ACO, and that is included on the list of ACO participants that is
required under 8425.118.

! The following ACO participants or combinations of ACO participants are eligible to form an ACO that may apply
to participant in the Shared Savings Program: (1) ACO Professionals in group practice arrangements. (2) Networks
of individual practices of ACO professionals. (3) Partnerships or joint venture arrangements between hospitals and
ACO professionals. (4) Hospitals employing ACO professionals. (5) CAHs that bill under Method Il (as described
in §413.70(b)(3) of this chapter). (6) RHCs. (7) FQHCs. (b) Other ACO participants that are not identified in
paragraph (a) of this section are eligible participate through an ACO formed by one or more of the ACO participants
identified in paragraph (a) of this section. (42 C.F.R. §425.102(a) and (b))


http://www.ecfr.gov/cgi-bin/text-idx?SID=cce91348663f1b6ed8581acea55506f8&mc=true&node=pt42.3.425&rgn=div5

ACO Participant Agreement (42 C.F.R 8425.20) means the written agreement (as required at
8425.116) between the ACO and ACO participant in which the ACO participant agrees to participate in,

and comply with, the requirements of the Shared Savings Program.

ACO professional (42 C.F.R. 8425.20) means an individual who is Medicare-enrolled and bills
for items and services furnished to Medicare fee-for-service beneficiaries under a Medicare billing
number assigned to the TIN of an ACO participant, in accordance with applicable Medicare regulations

and who is either of the following:

(1) A physician legally authorized to practice medicine and surgery by the State in which he or she

performs such function or action.
(2) A practitioner who is one of the following:
(i) A physician assistant (as defined at 8410.74(a)(2)).
(if) A nurse practitioner (as defined at 8410.75(b)).
(iii) A clinical nurse specialist (as defined at §410.76(D)).

ACO provider/supplier (42 C.F.R. §425.20) means an individual or entity that is a provider or
supplier (as defined at 42 C.F.R. §425.202) enrolled in Medicare that bills for items and services
furnished to Medicare fee-for-service beneficiaries during the agreement period under a Medicare billing
number assigned to the TIN of an ACO participant in accordance with applicable Medicare regulations,

and is included on the list of ACO providers/suppliers that is required under §425.118.

Agreement period (42 C.F.R. §425.20) means the term of the participation agreement, which is

3 performance years unless otherwise specified in the participation agreement.

Assignment (42 C.F.R. §425.20) means the operational process by which CMS determines
whether a beneficiary has chosen to receive a sufficient level of the requisite primary care services from
ACO professionals so that the ACO may be appropriately designated as exercising basic responsibility for

that beneficiary's care during a given benchmark or performance year.

Performance year (42 C.F.R. 8425.20) means the 12-month period beginning on January 1 of

each year during the agreement period, unless otherwise noted in the participation agreement.

Taxpayer ldentification Number (TIN) (42 C.F.R. 8425.20) means a Federal taxpayer
identification number or employer identification number as defined by the IRS in 26 CFR 301.6109-1.



SECTION 2: ACO PARTICIPANT LISTS

This section provides detailed information about submitting and updating the ACO participants
that comprise a given ACO’s Participant List. It also addresses how changes to an ACO’s Participant List

impact critical downstream program operations.
2.1 Introduction to ACO Participant Lists

Each ACO establishes its ACO Participant List during the application process. After multiple
feedback cycles that include CMS and ACO reviews, an ACO must certify its ACO Participant List as
final and accurate prior to the start of its participation agreement with CMS. As part of the annual
application process (or mid-agreement annual process for currently participating ACOs), an ACO may
make changes to its ACO Participant List. Specifically, an ACO is able to add new ACO participants,
modify existing ACO participants (e.g. identifying a TIN as being merged and acquired, modifying
participant agreements, etc.), and/or delete ACO participants from its ACO Participant List (See Section
2.3.2). Prior to the start of every performance year, each ACO must certify its ACO Participant Lists as

final and accurate.

The accuracy of an ACO’s Participant List is critical to downstream program operations,

including but not limited to the following:

e Determining which beneficiaries will be assigned to the ACO, including determining whether the

ACO has the required minimum of 5,000 assigned beneficiaries;
e Establishing the historical benchmark;

e Performing financial calculations that ultimately contribute to the generation of quarterly and

annual program reports;

e Determining the providers and suppliers that will be considered part of the ACO (the “ACO

providers/suppliers”);

e Vetting ACO participant and ACO provider/supplier enrollment in Medicare and conducting
program integrity screenings, including any history of Medicare program exclusions or other

sanctions; and
e Coordinating among CMS quality initiatives.

CMS uses the TINs provided on the ACO’s Participant List to determine the providers and
suppliers that will be considered part of the ACO, or more specifically, the CMS Certification Numbers
(CCNs) and individual National Provider Identifiers (NPIs) that will be considered part of the ACO.



However, certain providers and suppliers must be reported as part of the ACQO’s Participant List for
purposes of accurately completing beneficiary assignment. Specifically, an ACO must provide

information for the following providers and suppliers:
e Electing Teaching Amendment (ETA) hospitals;
o Critical Access Hospitals (CAHSs) billing method I1,
o Federally Qualified Health Centers (FQHCs)
¢ Rural Health Clinics (RHCs)

Each ACO will be required to provide CCNs and organizational NPIs for these special
providers/suppliers as part of its ACO Participant List. For FQHCs and RHCs, the ACO must also

provide the individual NPIs of any physicians that provide direct primary care services at these entities.

Entities submitted for an ACQO’s Participant List and entities that have reassigned their billing
rights to TINs on the ACO Participant List (ACO provders and suppliers) will undergo a screening
process, which continues throughout the agreement period to ensure they continue to meet program

requirements (8425.304(b)). The CMS screening process includes:
e Verifying Medicare enrollment;
e Vetting program integrity history with CMS and law enforcement partners;
e Verifying legal business names;
e Ensuring the TIN/CCN does not participate in another Medicare shared savings initiative;

e Ensuring the TIN/CCN does not participate with another Shared Savings Program ACO;?2 and

Ensuring individual NPIs have an M.D. or D.O. specialty.
2.2 ACO Participant List Requirements

Each ACO is responsible for ensuring its ACO Participant List is accurate and includes only
those entities that have agreed to participate in the Shared Savings Program as a participant of the ACO
(8425.118). Specifically, the ACO must:

e Maintain and update, as necessary its ACO Participant List within the timeframes specified by
CMS;

2 In certain special circumstances, a TIN or CCN may participate in more than one Shared Savings Program ACO.
In these cases the TIN or CCN must not bill Medicare for primary care services that are used to determine
beneficiary assignment.



o Certify the accuracy of its ACO Participant List prior to the start of an agreement period, before

every performance year thereafter, and at such other times as specified by CMS;

o Certify the accuracy of its ACO Provider/Supplier List prior to the start of an agreement period,

before every performance year, thereafter, and at such other times as specified by CMS;

¢ Notify CMS of any entities to be added to the ACO Participant List at such time and in the form
and manner specified by CMS (see section 3.3 for more additional information on adding

participants); and
o Notify CMS no later than 30 days after ACO participant agreement termination.
2.3 ACO Participant Lists Changes

Once certified, an ACO Participant List generally remains intact for any given performance year.
An ACO may request to add an entity to its ACO Participant List and if CMS approves the request, the
ACO participant is added to the ACO Participant List effective January 1 of the following performance
year. ACO participants can be terminated and deleted from your ACO Participant List at any time during
a performance year. The ACO participant is no longer an ACO participant as of the termination effective
date of the ACO Participant Agreement. Absent unusual circumstances, however, the ACO participant
data will continue to be utilized for certain operational purposes, CMS does not make adjustments during
the performance year to the ACQO's assignment, historical benchmark, performance year financial
calculations, the quality reporting sample, or the obligation of the ACO to report on behalf of eligible
professionals that bill under the TIN of an ACO participant for certain CMS quality initiatives to reflect
the addition or deletion of entities from the ACO participant list that become effective during the

performance year (See Section 2.4).

Sections 2.3.1 and 2.3.2 outline the form and manner in which an ACO may change its ACO
Participant List for the upcoming year. Note the schedule is slightly different for an ACO applying to
participate in, or renew its agreement with, the Shared Savings Program from the schedule for an ACO

that is currently in an agreement period and not yet eligible to request renewal.
2.3.1 Shared Savings Program ACO Applicants (Including Applicants for Renewal)

Part of the process for an ACO applying to either begin or renew its participation in the Shared
Savings Program requires CMS to review its ACO participants. As part of this review, CMS may require
an ACO to correct or update the information on the ACO Participant List submitted as part of its
application. CMS will provide the ACO Request for Information (RFI) letters. RFI letters will summarize

CMS’ review of submitted application information, including feedback on ACO participant submissions.



An ACO may receive multiple RFI letters during the application process. It is important that the ACO

carefully review any RFls, as there are limited opportunities to correct CMS-identified deficiencies.

Whether an ACO is an initial or a renewing applicant, it must adhere to the deadlines listed in the
table on the Shared Savings Program How to Apply webpage. Please note that while the application

cycle deadlines are subject to change, CMS will not accept late submissions.
2.3.2 Currently Participating ACO in the Shared Savings Program (Mid-Agreement Period)

A currently participating ACO in the Shared Savings Program that is in an agreement period and
not yet eligible to request renewal may make changes to its ACO Participant Lists for the upcoming
performance year. Changes requested for an upcoming performance year will be reviewed during an
established CMS review cycle; the corresponding dates are presented in Table 1. These review cycles
include provision of CMS feedback and the opportunity for an ACO to correct any issues CMS may find
in advance of the upcoming performance year. Though an ACO may request a change for the upcoming

performance year at any time throughout the year, feedback is only provided during the review cycles.

Table 1. 2017 ACO Participant List Review Schedule

2017 Change The ACO may... CMS will... Deadlines
Request Cycle #

Change Request | Add, delete, or modify participants for the N/A Deadline for
Cycle 1 2017 performance year and upload executed ACOs:

Participant Agreements March 31, 2016

Correct any deficiencies identified by CMS N/A May 2016
and resubmit Participant List change requests
and executed Participant Agreements

N/A Approve or Deny ACO Participant | July 2016
List Changes for the 2017
performance year via email to
ACOs, per submitted change
request by the March 31, 2016
deadline

Change Request | «  Add, delete, or modify participants for N/A Deadline for
the 2017 performance year and upload ACOs:



http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Application.html

Cycle 2 executed Participant Agreements July 29, 2016
*Note - ACOs do not receive approval or
denial on change requests submitted as part
of review cycle 2 until change request cycle
3.
Correct any deficiencies identified by CMS N/A August 2016
and resubmit Participant List change request
and executed Participant Agreements
Change Request | e  Add, delete, or modify participants for N/A Deadline for
Cycle 3 the 2017 performance year and upload ACOs:
executed Participant Agreements September 6,
*Note — Last opportunity to add participants 2016
to ACO Participant List for the 2017
performance year
o Delete participants for the 2017 Deadline for
performance year ACOs:
e Modify and upload executed Participant October 26, 2016
Agreements based on CMS identified
deficiencies
*Note - Last opportunity to delete ACO
participants before the start of the 2017
performance year. ACOs may no longer add
participants ACO Participant Agreements for
the 2017 performance year.
Change Request | N/A e Approve or Deny ACO November 2016

Cycle2 &3

Participant List changes for the
2017 performance year, per
change requests submitted by
September 6, 2016 (and by
October 26, 2016 for delete

change requests)




2.4 Impact of ACO Participant List Changes on Program Operations

As mentioned above, absent unusual circumstances, CMS does not make adjustments during the
performance year to the ACO's assignment, historical benchmark, performance year financial
calculations, the quality reporting sample, or the obligation of the ACO to report on behalf of eligible
professionals that bill under the TIN of an ACO participant for certain CMS quality initiatives to reflect
the addition or deletion of entities from the ACO participant list that become effective during the
performance year. CMS has sole discretion to determine whether unusual circumstances exist that would
warrant such adjustments. CMS does not intend to define every potential unusual circumstance in which
it may use its discretion to make changes, however examples may include evidence that an ACO or its
ACO participants engaged in activities related to avoidance of at-risk beneficiaries, or identification of a

program integrity issue.

This section describes how changes in an ACO Participant List impact critical downstream

program operations.
2.4.1 How Changes in ACO Participants Affect Data Sharing

CMS provides beneficiary identifiable claims data through Claim and Claim Line Feed (CCLF)
files. CMS does not share this data for any beneficiary who has declined sharing of their claims data. For
each Track 3 ACO, the CCLF files contain claims data for beneficiaries who appear on the prospective
assignment list. For each Track 1 and 2 ACO, the CCLEF files contain data for assignable beneficiaries, as

defined below.

Assignable beneficiaries are those who either appear on the ACQO’s preliminary prospective
assignment list or have received at least one primary care service billed by an ACO participant upon
whom assignment is based during the most recent 12-month period.® Each month, CMS will use the
ACOQO’s Certified ACO Participant List to determine which assignable beneficiaries will be included in the
CCLFs. Each time an ACO Participant List is recertified, CMS will redetermine the list of assignable
beneficiaries and, in turn, the beneficiaries that are included in future CCLF files. For example, if an
ACO certifies an ACO Participant List for performance year 1 with three ACO participants, and submits a
change request to terminate an ACO participant with a termination effective date at the end of
performance year 1, that participant will not be present on the ACO’s performance year 2 ACO
Participant List. In this example, any beneficiary who does not appear on the preliminary prospective

assignment list for the ACO and did not receive a primary care service from one of the remaining two

3 Please refer to the Shared Savings and Losses and Assignment Methodology Specifications document for
additional information on assignable beneficiaries.



https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Downloads/Shared-Savings-Losses-Assignment-Spec-V4.pdf

ACO participants will be excluded from that ACQO’s performance year 2 CCLF files.
2.4.2 How Changes in ACO Participants Affect Quality Reporting

The Shared Savings Program has aligned quality measures and quality reporting with other CMS
quality initiatives, including the Physician Quality Reporting System (PQRS), the Medicare Electronic
Health Records (EHR) Incentive Program for Eligible Professionals, and the Physician Value-Based
Modifier Program. ACO participants meet the quality reporting requirements of these initiatives when
the ACO, on behalf of its ACO participants, completely reports quality data to CMS. For purposes of
determining which eligible professionals on whose behalf the ACO is responsible for reporting, the
Shared Savings Program uses the ACO’s Certified ACO Participant List that was certified by the ACO
prior the start of the applicable performance year. The Shared Savings Program and PQRS have made
resources available that describe the interactions between the programs. Specifically, the Shared Savings

Program quality webpage provides a guide describing the Program’s interactions with PQRS, including

the effects of changes to the ACO Participant List. Also, the PQRS Educational Resources webpage has a

“How to Report Once” guide that provides information on how eligible professionals can meet quality

reporting requirements for a variety of CMS programs by reporting quality once.

As noted previously, ACO Participant List changes submitted during a given performance year
generally do not change the eligible professionals on whose behalf the ACO is responsible for reporting.
For example, absent unusual circumstances, if an ACO notifies CMS of an ACO participant termination
in July of 2016, the ACO will remain responsible for quality reporting on behalf of the eligible
professionals that bill under the terminated ACO participant TIN for the 2016 performance year—so that
the eligible professionals avoid automatic downward PQRS and Value Modifier 2018 payment

adjustments.
2.4.3 How Changes in ACO Participants Affect Benchmarking

Historical benchmarks are established at the start of an ACO’s agreement period using the
ACO’s certified ACO Participant List to derive the assigned beneficiary population. For more information

on the historical benchmark, please see the Shared Savings and Losses and Assignment Methodology

Specifications document on the CMS website.

CMS will adjust an ACO’s historical benchmark at the start of a performance year if the ACO
makes changes to the ACO Participant List it certified at the start of the previous performance year (42
C.F.R. 425.118(b)(3)(i)). The ACQO’s updated certified ACO Participant List will then be used to assign
beneficiaries to the ACO for the benchmark period (the 3 years prior to the start of the ACO’s agreement

period) in order to determine the ACO’s adjusted historical benchmark. The historical benchmark may be

10


https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Quality-Measures-Standards.html
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Quality-Measures-Standards.html
https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/PQRS/EducationalResources.html
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Downloads/Shared-Savings-Losses-Assignment-Spec-V4.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Downloads/Shared-Savings-Losses-Assignment-Spec-V4.pdf

adjusted upward or downward, since it is a function of the assigned beneficiary population derived from

the ACO’s newly-constructed Participant List.
2.4.4 How Changes in ACO Participants Affect Program Eligibility

ACO Participant List changes may impact an ACQO’s compliance with Shared Savings Program
eligibility requirements in 42 C.F.R. 425 Subpart B. These include, but are not limited to, the following

examples:

e If an ACO consists of a single ACO participant, and is not set up such that the governing body of
the ACO and that of the ACO participant are separate and unique, the ACO may not add ACO
participants to its ACO Participant List. If such an ACO elects to become an ACO with multiple
ACO participants, it must reapply to the Shared Savings Program;

o ACO participants must hold at least 75 percent control of the ACO’s governing body; additions to

or deletions from the ACO’s Participant List may affect compliance with this requirement.

¢ An ACO’s clinical management and oversight must be managed by a senior-level medical
director who is a board-certified physician licensed in a state in which the ACO operates and is
physically present on a regular basis at a clinic, office, or other location of the ACO, an ACO
participant, or an ACO provider/supplier. Additions to or deletions from the ACO’s Participant
List may affect compliance with this requirement. For example, if the ACO’s medical director is
physically present on a regular basis at the location of a single ACO participant, and that ACO
participant is removed from the ACO Participant List, the ACO would need to identify a new
medical director that meets requirements, or the current medical director would have to be

physically present on a regular basis at the location of another current ACO participant.

o When the ACO adds ACO participants, these new ACO participants and their affiliated providers
and suppliers must demonstrate a meaningful commitment to the mission of the ACO to ensure
the ACO's likely success.*

If any changes to an ACQO’s Participant List are determined to cause the ACO to become
noncompliant with program eligibility requirements regarding the composition and control of the
governing body, the ACO should contact its ACO program coordinator.®> The ACO will be asked to

submit a narrative describing why it seeks to deviate from these requirements and how it will continue to

* A meaningful commitment can be shown when an ACO participant or ACO provider/supplier agrees to comply
with and implement the ACO's processes required by 8425.112 and is held accountable for meeting the ACO's
performance standards for each required process.

5 Each ACO is assigned an “ACO Coordinator” at CMS that works with the ACO as a liaison in the Shared Savings
Program and to assist the ACO in ensuring compliance with Program requirements.

11



meet the goals and objectives of the Shared Savings Program.
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SECTION 3: MERGED OR ACQUIRED ACO PARTICIPANT REQUIREMENTS

Under certain circumstances, per 8§425.204(g), CMS may allow the ACO to include participants
that come to participate in the ACO as a result of an acquisition or a merger. Merged or acquired TINs
may be included for purposes of meeting the minimum assigned beneficiary threshold and creating a
more accurate benchmark and preliminary prospective list or prospective list of assigned beneficiaries for

the upcoming performance year.

Under the following circumstances, CMS may take the claims billed under TINs of entities
acquired through purchase or merger into account for purposes of beneficiary assignment and the ACO's

historical benchmark:

e The ACO participant must have subsumed the acquired entity's TIN in its entirety, including all
the providers and suppliers that reassigned the right to receive Medicare payment to that acquired
entity's TIN.

o All the providers and suppliers that previously reassigned the right to receive Medicare payment
to the acquired entity's TIN must reassign that right to the TIN of the acquiring ACO participant
and be added to the ACO provider/supplier list.

e The acquired entity's TIN must no longer be used to bill Medicare.

The ACO may electronically submit a request to add a merged or acquired TIN, or to change the
Merged or Acquired Flag to “Yes” for an ACO participant that is on its current ACO Participant List, as
long as all program requirements, described in this Section, are met. Instructions for how to make such
changes in HPMS are explained in the HPMS SSP ACO Participant List & Agreement Module User
Guide. The user guide is located in the “User Manual” section of the “SSP ACO Participant List
Management" module in HPMS.

3.1 Merged or Acquired Attestation

The submission of a merged or acquired TIN, and/or the flagging of a TIN as being merged or
acquired, must also include an attestation stating that all ACO providers/suppliers that previously billed
under the acquired TIN have reassigned their billings to an ACO participant TIN and have been added to
the ACO provider/supplier list and that the acquired entity’s TIN is no longer used to bill Medicare. In
addition, the attestation must identify which ACO participant acquired the TIN.

3.2 Supporting Documentation

In addition to the required attestation, an ACO must submit supporting documentation

13



demonstrating that the TIN was acquired by an ACO participant through a sale or merger. Refer to the
HPMS SSP ACO Participant List & Agreement Module User Guide to learn how to submit supporting

documentation with change requests.

14



SECTION 4: MANAGING CHANGES TO THE ACO PROVIDER/SUPPLIER
LIST

CMS uses an ACO’s Participant List to generate the ACO’s Provider/Supplier List. Annually,
CMS will provide each ACO with all of the providers/suppliers who have reassigned their billing rights
to the TINs on their ACO Participant Lists®. Like with its ACO Participant List, each ACO must certify
its CMS-generated ACO Provider/Supplier List prior to the start of every performance year and at such
other times as specified by CMS. The initial provider/supplier list provided by CMS reflects the PECOS
reassignments from a single point in time, therefore CMS provides ACOs an opportunity to electronically
add or delete providers/suppliers from the initial list provided by CMS, via HPMS. For additional
information about how to make ACO Provider/Supplier List changes in HPMS, please see “HPMS ACO
Electronic Signature Management Module (ESM) User Manual” in the Program Announcements section
of the SSP ACO Portlet and also located in the ESM User’s Manual link in HPMS.

During the performance year, each ACO is required to notify CMS within 30 days of a change to
its ACO Provider/Supplier List. An example of a change would be if a provider or supplier is no longer
Medicare-enrolled. An ACO may need to add a provider or supplier that has reassigned its billing to the
ACO after the ACO had certified its ACO Provider/Supplier List. An ACO that needs to make a change
to its certified ACO Provider/Supplier List during the performance year must notify CMS by sending an
email to SharedSavingsProgram@cms.hhs.gov with the subject “AXXXX — Change to supplier/provider
list,” with the ACQO’s ACO ID substituted for “AXXXX.”

If an ACO submits timely notice to CMS, the addition of an individual or entity to the ACO
provider/supplier list is effective on the date specified in the notice furnished to CMS, but no earlier than
30 days before the date of the notice. If the ACO fails to submit timely notice to CMS, the addition of an
individual or entity to the ACO provider/supplier list is effective on the date of the notice. The deletion of
an individual or entity from the ACO provider/supplier list is effective on the date the individual or entity
ceased to be a Medicare-enrolled provider or supplier that bills for items and services it furnishes to

Medicare FFS beneficiaries under a billing number assigned to the TIN of an ACO participant.

& CMS uses the Medicare Provider Enrollment, Chain, and Ownership System (PECOS) to generate each ACOs
Provider/Supplier List, based off the Certified ACO Participant List.
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SECTION 5: ACO PARTICIPANT AGREEMENTS
This section provides information on ACO Participant Agreement requirements.
5.1 Introduction to ACO Participant Agreements

CMS requires each ACO to execute contractual agreements with each of its ACO participants to
ensure that requirements and expectations of participation in the Shared Savings Program are clearly

articulated, understood, and agreed upon.

An ACO may not include a participant on its ACO Participant List unless an authorized person of
the participant TIN has signed an ACO Participant Agreement with the ACO. The ACO must submit
supporting documentation demonstrating that an agreement is in place between the ACO and each of its
ACO participants. As part of the application process, CMS requires that each ACO submit a sample
participant agreement for CMS approval. This sample agreement must comply with the ACO Participant
Agreement requirements specified in regulation. CMS does not provide a “boilerplate” agreement for the
ACO, but instead reviews the sample participant agreements to ensure that they comply with the
agreement requirements as established in the regulations. These requirements, set forth in regulation, are

described below.

CMS also provides an agreement template that the ACO must complete and submit with its
application to identify for CMS reviewers where in its sample ACO Participant Agreement the regulatory
requirements are addressed’. The final executed ACO Participant Agreement that the ACO secures with
all of its ACO participants must be consistent with the ACO’s CMS-approved sample ACO Participant
Agreement. The ACO must provide an executed ACO Participant Agreement when seeking to add a new
ACO participant or when a change to an approved ACO Participant occurs, such as a legal business name
change, if the agreement itself is impacted. Executed ACO Participant Agreements must be uploaded
following the same schedule as for ACO Participant List change requests provided in sections 2.3.1 and
2.3.2 above.

5.2 ACO Participant Agreement Requirements

Applicants to the Shared Savings Program (both initial and renewing) must submit their sample
ACO Participant Agreement and completed ACO Participant Agreement template with their application.
Each ACO applying to renew its agreement with CMS must submit an executed ACO Participant

Agreement for each of its ACO participants. It is important that each ACO participant is aware that the

" Detailed instructions on how to complete the ACO Participant Agreement template are available on the CMS
website available through the Application Toolkit.
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ACO is pursuing another agreement period (applying to renew) with CMS and that each ACO participant
agrees to continue its participation with the ACO in the Shared Savings Program, for an additional term
of no less than one 1 performance year. An ACO can submit documentation of this agreement in the form
of a newly executed ACO Participant Agreement or an addendum to the initial ACO Participant
Agreement that includes a “wet signature” and a signature date.® CMS requires each renewing ACO to
submit its full sample ACO Participant Agreement, and addendum if applicable, as part of the application
process. The sample ACO Participant Agreement or addendum must meet the requirements of the Shared

Savings Program as described below.

If an existing ACO is updating its sample ACO Participant Agreement in the middle of an
agreement period, it must submit the updated sample agreement and template to its ACO Coordinator for
review and approval. It must also inform its ACO Coordinator of whether the new agreement replaces the
old sample agreement, or if the new agreement will be in use only for participants newly joining the
ACO.

5.2.1 Sample ACO Participant Agreement Requirements

Each ACO must include a completed ACO Participant Agreement Template when it submits a
sample ACO Participant Agreement for CMS approval. An ACO applicant to the Shared Savings
Program (both initial and renewing) must submit these documents through HPMS. An existing ACO in
the middle of an agreement period may submit these documents to its ACO Coordinator. The ACO
Participant Agreement must, as specified in 8425.116 of the Shared Savings Program regulations, include

the following:

e The agreement must expressly state the only parties to the agreement are the ACO and the ACO

participant.

e The agreement must be signed on behalf of the ACO and the ACO participant by individuals who
are authorized to bind the ACO and the ACO participant, respectively.

e The agreement must expressly require the ACO participant to agree, and to ensure that each ACO
provider/supplier billing through the TIN of the ACO participant agrees, to participate in the
Shared Savings Program and to comply with the requirements of the Shared Savings Program and
all other applicable laws and regulations (including, but not limited to, federal criminal law, False

Claims Act, anti-kickback statute, civil monetary penalties law, and physician self-referral law).

8 CMS considers "wet signatures” to be original hand written signatures (e.g. not stamped, not electronic signature,
etc.).
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The agreement must set forth the ACO participant's rights and obligations in, and representation
by, the ACO, including without limitation, the quality reporting requirements set forth in 42 CFR
Part 425, Subpart F, the beneficiary notification requirements in 8425.312, and how participation
in the Shared Savings Program affects the ability of the ACO participant and its ACO
providers/suppliers to participate in other Medicare demonstration projects or programs that

involve shared savings.

The agreement must describe how the opportunity to receive shared savings or other financial
arrangements will encourage the ACO participant to adhere to the quality assurance and

improvement program and evidence-based medicine/clinical guidelines established by the ACO.

The agreement must require the ACO participant to update its Medicare enrollment information,
including the addition and deletion of ACO professionals and ACO providers/suppliers billing
through the TIN of the ACO participant, on a timely basis in accordance with Medicare program

requirements and to notify the ACO of any such changes within 30 days after the change.

The agreement must permit the ACO to take remedial action against the ACO participant, and
must require the ACO participant to take remedial action against its ACO providers/suppliers,
including imposition of a corrective action plan, denial of incentive payments, and termination of
the ACO participant agreement, to address non-compliance with the requirements of the
Medicare Shared Savings Program and other program integrity issues, including those identified
by CMS.

The agreement must be for a term of at least one performance year and must articulate potential

consequences for early termination from the ACO.

The agreement must require completion of a close-out process upon termination or expiration of
the agreement that requires the ACO participant to furnish all data necessary to complete the
annual assessment of the ACO's quality of care and addresses other relevant matters.

CMS also recommends that ACO Participant Agreements explicitly address how participation in the

ACO may impact the ACO participants. For example, the responsibility of the ACO to quality report on

behalf of its ACO participants (and by extension the providers and suppliers that bill through the ACO

participant). If this information is not included in the ACO Participant Agreement, the ACO should

discuss the impacts of participation in the ACO before the ACO participant signs the agreement. The

ACO should also confirm the accuracy of the following information with respect to its Participant

Agreements:
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e The ACO's start date in the Medicare Shared Savings Program is correct, e.g. if the ACO's start
date is January 1, 2017 the agreement should refer to a January 1, 2017 ACO start date.

o The ACO legal business name matches the name in the Basic Agreement Data page in HPMS.
e The ACO participant legal business name matches the legal business name in PECOS.
e The ACO participant TIN matches the TIN listed for the entity in PECOS.

e The ACO participant TIN is correctly entered into the HPMS SSP ACO Participant List

Management module change request, and correctly presented on agreement.

Please review example introductory paragraphs and signature pages for ACO Participant
Agreements and addendums in Appendices A and B. CMS strongly encourages each ACO to include the

information indicated in the format referenced in these examples.
5.2.2 Executed ACO Participant Agreement Requirements

Each executed ACO Participant Agreement must be consistent with the approved sample
agreement, and include a signature page that is signed by individuals who have the legal authority to bind
the ACO and the ACO participant. The person signing on behalf of the ACO must be currently listed in
HPMS as the ACO Executive or Authorized to Sign contact roles. The signature page must reflect
information (such as contact information) for both the ACO and the ACO participant and should be
consistent with the legal entity names listed on the first page of the ACO Participant Agreement.
Electronic signatures are not permitted. Any changes to the executed agreement must include both parties'
initials, and any information in the revised agreement other than the signature should be typed for easy

reference and readability.

CMS must receive a copy of each executed agreement (first page and signature page) and
addendum (if an addendum is used) that includes a hand written signature by both the ACO and ACO

participant. CMS may request complete, original “wet signature” executed agreements.
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Appendix A. Example ACO Participant Agreement Language
Sample Introductory Paragraph:
This ACO Participant Agreement (“Agreement”) is by and between Accountable Care

Organization of ABC, LLC DBA ABC ACO (“ACQO”), and XYZ Group Practice P.C. (“ACO
Participant”) and is effective [Month, Day, Year] (“Effective Date”).

<Body of Agreement>
Sample Signature Page:

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by the
duly authorized representatives as of the dates below.

For the ACO For the ACO Participant

Legal Entity Name Legal Entity Name

DBA Name DBA Name

Signature (on behalf of the ACO) Signature (on behalf of the ACO

Participant)

Name Name

Title Title

Date Date
Address Address

City, State Zip Code

City, State Zip Code

Business Phone
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Appendix B. Example ACO Participant Agreement Addendum Language

Sample Introductory Paragraph:

This Addendum to ACO Participant Agreement (“Addendum”) by and between
Accountable Care Organization of ABC, LLC DBA ABC ACO (“*ACO”), and XYZ Group
Practice P.C. (“ACO Participant”) is effective [Month, Day, Year] (“Effective Date”).

WHEREAS, the ACO and ACO participant previously entered into an ACO Participant
Agreement on or about [Month, Day, Year] (the “Agreement”); and both parties mutually agree

to continue the Agreement by way of this Addendum.

NOW, THEREFORE, in reliance on the mutual agreements contained herein, the parties

agree as follows:

<Body of Agreement>

Sample Signature Page:

IN WITNESS WHEREOF, the parties have caused this Addendum to be executed by the
duly authorized representatives as of the dates below.

For the ACO For the ACO Participant
Legal Entity Name Legal Entity Name
DBA Name DBA Name
Signature (on behalf of the ACO) Signature (on behalf of the ACO

Participant)

Name Name

Title Title

Date Date
Address Address
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For the ACO For the ACO Participant

City, State Zip Code City, State Zip Code

Business Phone Business Phone
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