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SUBJECT: Chapter 13, Medicare Managed Care Beneficiary Grievances, Organization
Determinations, and Appeals Applicable to Medicare Advantage Plans, Cost Plans, and
Health Care Prepayment Plans (HCPPs), (collectively referred to as Medicare Health
Plans)

I. SUMMARY OF CHANGES: The revisions to Chapter 13 reflect guidance provided to
Medicare Advantage (MA) organizations since the last update to Chapter 13 in September 2007,
changes made based on regulatory changes, and clarifications of existing policies, including:

e Updating the definition of an Organization Determination, per 42 CFR 8§422.566(b)(4),
including MSA actions which are considered organization determinations;

e Relocating the sections regarding Representatives, and adding language to clarify the role of
representatives and provider interaction with representatives;

e Adding the requirement that Medicare health plans employ a medical director, and health
care professionals review medical necessity organization determination requests;

¢ Clarifying that treating physicians, upon providing notice to an enrollee and acting on the
enrollee’s behalf, may request a pre-service reconsideration without being the enrollee’s
representative; and

e Removing all language from previous sections 150 and 160 and replacing them primarily
with the information contained in revised 42 CFR 422.620 and 422.622 as well as Chapter 30
of the Claims Processing Manual.

NEW/REVISED MATERIAL - EFFECTIVE DATE: April 20, 2012
IMPLEMENTATION: April 20, 2012

Disclaimer for manual changes only: The revision date and transmittal number apply to the
red italicized material only. Red italicized text identifies new material.



Any other material was previously published and remains unchanged. However, if this
revision contains a table of contents, you will receive the new/revised information only, and
not the entire table of contents.
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I11. FUNDING: No additional funding is currently provided by CMS; contractor activities
are to be carried out within their own FY and/or future operating budgets determined by

the organizations.
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10 - Medicare Managed Care Beneficiary Grievances, Organization
Determinations, and Appeals
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

This chapter addresses organization determinations and appeals for beneficiaries enrolled
in a plan provided by a Medicare Advantage (MA) organization, or a Medicare cost plan
or a health care prepayment plan (HCPP), and with other complaints the enrollee may
have with any of these plans. References to Medicare health plans should be read to
include MA organizations, cost plans, and HCPPs unless other instruction is provided
specific to those plan types. Nothing in this manual should be construed to alter the
contractual obligations between cost plans or HCPPs and CMS except that cost plans and
HCPPs must conform to the regulatory requirements at 42 CFR Part 422, Subpart M.

Non-contract providers may also have appeal rights in limited circumstances. For more
information, please read 860.1.1.

Additional information related to Appeals and Grievances may also be found at:
http://www.cms.hhs.gov/MMCAG

Please note that this manual chapter does not address or provide guidance for appeals and
grievances concerning Part D drug benefits. Medicare health plans offering Part D drug
benefits (such as MA-PD products) should consult Chapter 18 of the Prescription Drug
Benefit Manual for information about Part D appeals and grievances.

10.1 - Definition of Terms
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Unless otherwise stated in this Chapter, the following definitions apply:

Appeal: Any of the procedures that deal with the review of adverse organization
determinations on the health care services an enrollee believes he or she is entitled to
receive, including delay in providing, arranging for, or approving the health care services
(such that a delay would adversely affect the health of the enrollee), or on any amounts
the enrollee must pay for a service as defined in 42 CFR 422.566(b). These procedures
include reconsideration by the Medicare health plan and if necessary, an independent
review entity, hearings before Administrative Law Judges (ALJs), review by the
Medicare Appeals Council (MAC), and judicial review.

Disputes involving optional supplemental benefits offered by cost plans and HCPPs will
be treated as appeals no later than January 1, 2006, (earlier at the cost plan’s or HCPP’s
discretion). Prior to this rule change for 2006, they have been treated as grievances.


http://www.cms.hhs.gov/MMCAG
http://www.cms.hhs.gov/regulations/

Assignee: A non-contract physician or other non-contract provider who has furnished a
service to the enrollee and formally agrees to waive any right to payment from the
enrollee for that service.

Complaint: Any expression of dissatisfaction to a Medicare health plan, provider,
facility or Quality Improvement Organization (QIO) by an enrollee made orally or in
writing. This can include concerns about the operations of providers or Medicare health
plans such as: waiting times, the demeanor of health care personnel, the adequacy of
facilities, the respect paid to enrollees, the claims regarding the right of the enrollee to
receive services or receive payment for services previously rendered. It also includes a
plan’s refusal to provide services to which the enrollee believes he or she is entitled. A
complaint could be either a grievance or an appeal, or a single complaint could include
elements of both. Every complaint must be handled under the appropriate grievance
and/or appeal process.

Effectuation: Compliance with a reversal of the Medicare health plan’s original adverse
organization determination. Compliance may entail payment of a claim, authorization for
a service, or provision of services.

Enrollee: A Medicare Advantage eligible individual who has elected a Medicare
Advantage plan offered by an MA organization, or a Medicare eligible individual who
has elected a cost plan or HCPP.

Grievance: Any complaint or dispute, other than an organization determination,
expressing dissatisfaction with the manner in which a Medicare health plan or delegated
entity provides health care services, regardless of whether any remedial action can be
taken. An enrollee or their representative may make the complaint or dispute, either
orally or in writing, to a Medicare health plan, provider, or facility. An expedited
grievance may also include a complaint that a Medicare health plan refused to expedite an
organization determination or reconsideration, or invoked an extension to an organization
determination or reconsideration time frame.

In addition, grievances may include complaints regarding the timeliness, appropriateness,
access to, and/or setting of a provided health service, procedure, or item. Grievance
issues may also include complaints that a covered health service procedure or item during
a course of treatment did not meet accepted standards for delivery of health care.

Independent Review Entity: An independent entity contracted by CMS to review
Medicare health plans’ adverse reconsiderations of organization determinations.

Inquiry: Any oral or written request to a Medicare health plan, provider, or facility,
without an expression of dissatisfaction, e.g., a request for information or action by an
enrollee. Inquiries are routine questions about benefits (i.e., inquiries are not
complaints) and do not automatically invoke the grievance or organization determination
process.



Medicare Advantage Plan: A plan as defined at 42 CFR. 422.2 and described at 422.4.

Medicare Health Plan: For purposes of this chapter, a collective reference to Medicare
Advantage Plans, Cost Plans, and Health Care Prepayment Plans (HCPPs).

Organization Determination: Any determination made by a Medicare health plan with
respect to any of the following:

o Payment for temporarily out of the area renal dialysis services, emergency
services, post-stabilization care, or urgently needed services;

e Payment for any other health services furnished by a provider other than the
Medicare health plan that the enrollee believes are covered under Medicare, or, if
not covered under Medicare, should have been furnished, arranged for, or
reimbursed by the Medicare health plan;

e The Medicare health plan’s refusal to provide or pay for services, in whole or in
part, including the type or level of services, that the enrollee believes should be
furnished or arranged for by the Medicare health plan;

e Reduction, or premature discontinuation of a previously authorized ongoing
course of treatment;

e Failure of the Medicare health plan to approve, furnish, arrange for, or provide
payment for health care services in a timely manner, or to provide the enrollee
with timely notice of an adverse determination, such that a delay would adversely
affect the health of the enrollee; or

e Medicare Savings Accounts (MSA) only: Decisions regarding whether expenses,
paid for with money from the MSA Bank Account or paid for out of pocket,
constitute Medicare expenses that count towards the deductible; and, prior to
satisfying the deductible, decisions as to the amount the enrollee had to pay for a
service.

Quality Improvement Organization (QIO): Organizations comprised of practicing
doctors and other health care experts under contract to the Federal government to monitor
and improve the care given to Medicare enrollees. QIOs review complaints raised by
enrollees about the quality of care provided by physicians, inpatient hospitals, hospital
outpatient departments, hospital emergency rooms, skilled nursing facilities, home health
agencies, Medicare health plans, and ambulatory surgical centers. The QIOs also review
continued stay denials for enrollees receiving care in acute inpatient hospital facilities as
well as coverage terminations in SNFs, HHAs and CORFs.


http://www.gpoaccess.gov/cfr/index.html
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Quality of Care Issue: A quality of care complaint may be filed through the Medicare
health plan’s grievance process and/or a QIO. A QIO must determine whether the quality
of services (including both inpatient and outpatient services) provided by a Medicare
health plan meets professionally recognized standards of health care, including whether
appropriate health care services have been provided and whether services have been
provided in appropriate settings.

Reconsideration: An enrollee’s first step in the appeal process after an adverse
organization determination; a Medicare health plan or independent review entity may re-
evaluate an adverse organization determination, the findings upon which it was based,
and any other evidence submitted or obtained.

Representative: An individual appointed by an enrollee or other party, or authorized
under State or other applicable law, to act on behalf of an enrollee or other party involved
in an appeal or grievance. Unless otherwise stated, the representative will have all of the
rights and responsibilities of an enrollee or party in obtaining an organization
determination, filing a grievance, or in dealing with any of the levels of the appeals
process, subject to the applicable rules described at 42 CFR Part 405.

10.2 - Responsibilities of the Medicare Health Plan
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Each Medicare health plan must establish and maintain procedures for:
e Standard and expedited organization determinations;
e Standard and expedited appeals; and
e Standard and expedited grievances.

Medicare health plans also must provide written information to enrollees or their
representatives about the grievance and appeal procedures that are available to them
through the Medicare health plan, at the following times:

e Grievance procedure - at initial enroliment, upon involuntary disenrollment
initiated by the Medicare health plan, upon denial of an enrollee’s request for
expedited review of an organization determination or appeal, upon an enrollee’s
request, and annually thereafter;

e Appeals procedure, including the right to an expedited review - at initial
enrollment, upon notification of an adverse organization determination, upon
notification of a service or coverage termination (e.g., hospital, CORF, HHA or
SNF settings), and annually thereafter; and



e Quality of care complaint process available under QIO process as described in
81154(a)(14) of the Social Security Act (the Act) - at initial enrollment, and
annually thereafter.

As with all contractual responsibilities in the Medicare Advantage program, the health
plan may delegate any of its grievances, organization determinations, and/or appeals
responsibilities (with the exception below) to another entity or individual that provides or
arranges health care services. In cases of delegation, the Medicare health plan remains
responsible and must therefore ensure that requirements are met completely by its
delegated entity and/or individual.

Medicare health plans must employ a medical director who is responsible for ensuring
the clinical accuracy of all organization determinations and reconsiderations involving
medical necessity. The medical director must be a physician with a current license to
practice medicine in a State, Territory, Commonwealth of the United States (that is,
Puerto Rico), or the District of Columbia.

10.3.1 - Grievances
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

e The right to have grievances heard and resolved in accordance with the guidelines
that are described in this chapter of the manual;

e The right to request quality of care grievance data from Medicare health plans;
and

e The right to file a quality of care grievance with a QIO.

10.3.3 - Appeals
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

e The right to request an expedited reconsideration as provided in this chapter;
e The right to request and receive appeal data from Medicare health plans;

e The right to receive notice when an appeal is forwarded to the Independent
Review Entity (IRE);

e The right to automatic reconsideration by an IRE contracted by CMS, when the
Medicare health plan upholds its original adverse determination in whole or in
part;

e The right to an Administrative Law Judge (ALJ) hearing if the independent review
entity upholds the original adverse determination in whole or in part and the
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remaining amount in controversy meets the appropriate threshold requirement, as
set forth in section 100.2;

The right to request Medicare Appeals Council (MAC) review if the ALJ hearing
decision is unfavorable to the enrollee in whole or in part;

The right to judicial review of the hearing decision if the ALJ hearing and/or
MAC review is unfavorable to the enrollee, in whole or in part, and the amount
remaining in controversy meets the appropriate threshold requirement, as set forth
in section 120;

The right to request a QIO review of a termination of coverage of inpatient
hospital care. If an enrollee receives immediate QIO review of a determination of
non-coverage of inpatient hospital care, the above rights are limited. In this case,
the enrollee is not entitled to the additional review of the issue by the Medicare
health plan. The QIO review decision is subject to an ALJ hearing if the amount
in controversy meets the appropriate threshold, and review of an ALJ hearing
decision or dismissal by the MAC. Enrollees may submit requests for QIO review
of determinations of non-coverage of inpatient hospital care in accordance with
the procedures set forth in section 160;

The right to request a QIO review of a termination of services in skilled nursing
facilities, home health agencies and comprehensive outpatient rehabilitation
facilities. If an enrollee receives QIO review of a SNF, HHA or CORF service
termination, the enrollee is not entitled to the additional review of the issue by the
Medicare health plan. Enrollees may submit requests for QIO review of provider
settings in accordance with the procedures set forth in section 90.2;

The right to request and be given timely access to the enrollee’s case file and a
copy of that case subject to federal and state law regarding confidentiality of
patient information. The Medicare health plan shall have the right to charge the
enrollee a reasonable amount, for example, the costs of mailing and/or an amount
comparable to the charges established by a QIO for duplicating the case file
material. At the time the request for case file material is made, the Medicare
health plan should inform the enrollee of the per page duplicating cost. Based on
the extent of the case file material requested, the Medicare health plan should
provide an estimate of the total duplicating cost for which the enrollee will be
responsible. The Medicare health plan may also charge the enrollee the cost of
mailing the material to the address specified. If enrollee case files are stored off-
site, then the Medicare health plan may not charge the enrollee an additional cost
for courier delivery to a plan location that would be over and above the cost of
mailing the material to the enrollee; and

The right to challenge local and national coverage determinations. Under
81869(f)(5) of the Act, as added by 8522 of the Benefits Improvement and
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Protection Act (BIPA), certain individuals (“aggrieved parties’) may file a
complaint to initiate a review of National Coverage Determinations (NCDs) or
Local Coverage Determinations (LCDs). Challenges concerning NCDs are to be
reviewed by the DAB of the Department of Health and Human Services.
Challenges concerning LCDs are to be reviewed by ALJs. The new coverage
challenge process is available to both beneficiaries with original Medicare and
those enrolled in Medicare health plans.

10.4 — Representatives
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

10.4.1 — Representatives Filing on Behalf of Enrollees
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Individuals who represent enrollees may either be appointed or authorized (for purposes
of this chapter [and the definition under 42 CFR Part 422, Subpart M], they are both
referred to as “representatives”’) to act on behalf of the enrollee in filing a grievance,
requesting an organization determination, or in dealing with any of the levels of the
appeals process. An enrollee may appoint any individual (such as a relative, friend,
advocate, an attorney, or any physician) to act as his or her representative. Alternatively,
a representative (surrogate) may be authorized by the court or act in accordance with
State law to act on behalf of an enrollee. A surrogate could include, but is not limited to,
a court appointed guardian, an individual who has Durable Power of Attorney, or a
health care proxy, or a person designated under a health care consent statute. Due in
part to the incapacitated or legally incompetent status of an enrollee, a surrogate is not
required to produce a representative form. Instead, he or she must produce other
appropriate legal papers supporting his or her status as the enrollee’s authorized
representative. Medicare health plans with service areas comprising more than one state
should develop internal policies to ensure that they are aware of the different State
representation requirements in their service areas.

To be appointed by an enrollee, both the enrollee making the appointment and the
representative accepting the appointment (including attorneys) must sign, date, and
complete a representative form (for purposes of this section, “representative form”
means a Form CMS-1696 Appointment of Representative or other equivalent written
notice). An “equivalent written notice’ is one that:

e Includes the name, address, and telephone number of enrollee;
e [Includes the enrollee’s HICN [or Medicare Identifier (ID) Number];

e Includes the name, address, and telephone number of the individual being
appointed;



e Contains a statement that the enrollee is authorizing the representative to act on
his or her behalf for the claim(s) at issue, and a statement authorizing disclosure
of individually identifying information to the representative;

e Issigned and dated by the enrollee making the appointment; and

e Issigned and dated by the individual being appointed as representative, and is
accompanied by a statement that the individual accepts the appointment.

Either the signed representative form for a representative appointed by an enrollee, or
other appropriate legal papers supporting an authorized representative’s status, must be
included with each request for a grievance, an organization determination, or an appeal.
Regarding a representative appointed by an enrollee, unless revoked, an appointment is
considered valid for one year from the date that the appointment is signed by both the
member and the representative. Also, the representation is valid for the duration of a
grievance, a request for organization determination, or an appeal. A photocopy of the
signed representative form must be submitted with future grievances, requests for
organization determinations, or appeals on behalf of the enrollee in order to continue
representation. However, the photocopied form is only good for one year after the date
of the enrollee’s signature. Any grievance, request for organization determination, or
appeal received with a photocopied representative form that is more than one year old is
invalid to appoint that person as a representative and a new representative form must be
executed by the enrollee.

Please note that the OMB-approved Form CMS-1696, Appointment of Representative
(AOR) (see Appendix 5), contains the necessary elements and conforms to the Privacy Act
requirements, and is preferred. For purposes of the Medicare health plan disseminating
the AOR form, the most current edition must be used and prior versions of Form CMS-
1696 are obsolete. Please note that only sections I, 11, and 111 of the form apply to the
Medicare Advantage program. Medicare health plans may not require appointment
standards beyond those included in the CMS form.

Note: The CMS-1696 form, as written, applies to all Title XVIII Medicare benefits.
However, a valid appointment of representative form submitted with a request that
specifically limits the appointment to Part D prescription drug benefits is not valid for
requests that involve MA benefits. In this situation, the enrollee must properly execute a
separate representative form if he or she wishes the Part D representative to also serve
as his or her MA representative (or vice versa). If a representative (who is representing
an enrollee in regards to a Part D claim) files a MA grievance or requests an
organization determination or appeal without a newly executed representative form, the
Medicare health plan should explain to the representative that a new representative form
must be executed, and provide the representative with a reasonable opportunity to submit
the new form before dismissing the request.



For grievances, requests for organization determinations, or appeals submitted either
without a representative form or with a defective representative form - It is the
Medicare health plan’s obligation to inform the enrollee and purported representative, in
writing, that the grievance, organization determination, or reconsideration request will
not be considered until the appropriate documentation is provided. For expedited
requests, the Medicare health plan must develop procedures to ensure that expedited
requests are not inappropriately delayed. When a request for a grievance, organization
determination, or reconsideration is filed by a person claiming to be a representative, but
the representative does not provide appropriate documentation upon the Medicare health
plan’s request, the Medicare health plan must make, and document, its reasonable efforts
to secure the necessary documentation. The Medicare health plan must not undertake a
review until or unless such documentation is obtained. The time frame for acting on a
grievance, organization determination, or reconsideration request commences when the
documentation is received.

For requests for grievances, if the Medicare health plan does not receive the appropriate
appointment documentation within a reasonable time the health plan should dismiss the
request on the grounds that a valid request was not received. What is reasonable
depends on the circumstances.

For reconsiderations, if the Medicare health plan does not receive the documentation by
the conclusion of the appeal time frame, plus extension, the Medicare health plan must
forward the case to the independent review entity with a request for dismissal. The
Medicare health plan must comply with the Independent Review Entity Reconsideration
Process Manual section on reconsiderations that fail to meet representative
requirements. Where an appeal initiated by a representative is submitted to the
independent review entity, the independent review entity will examine the appeal for
compliance with the appointment of representative requirements. The independent
review entity may dismiss cases in which a required representative form is absent or
defective. (See note regarding reviews performed by QIOs in §90.10.)

A provider, physician, or supplier may not charge an enrollee for representation in filing
a grievance, organization determination, or appeal. Administrative costs incurred by a
representative during the appeals process are not reasonable costs for Medicare
reimbursement purposes.

10.4.2 — Authority of a Representative
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Unless otherwise stated in the rules described in subpart M of part 422, the
representative has all the rights and responsibilities of an enrollee in filing a grievance,
obtaining an organization determination, or in dealing with any of the levels of the
appeals process. For instance, a representative may, on behalf of an enrollee:



o Obtain information about the enrollee’s claim 10 the extent consistent with
current Federal and state law;

e Submit evidence;
e Make statements of fact and law; and
e Make any request or give or receive any notice about the proceedings.

NOTE: All notices or other correspondence intended for the enrollee must be sent to the
enrollee’s representative instead of to the enrollee.

10.4.3 - Notice Delivery to Representatives
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

NOTE: This section applies to a representative receiving written notification of
organization determinations or service terminations. Signature requirements discussed
below do not apply to organization determination notices.

The CMS requires that notification of changes in coverage for an enrollee who is not
competent be made to a representative of the enrollee. Notification to the representative
may be problematic because that person may not be available in person to acknowledge
receipt of the required notification. Medicare health plans are required to develop
procedures to use when the enrollee is incapable of receiving or incompetent to receive
the notice, and the Medicare health plan cannot obtain the signature of the enrollee’s
representative through direct personal contact.

Regardless of the competency of an enrollee, if the Medicare health plan is unable to
personally deliver a notice of non-coverage to a representative, then the Medicare health
plan must telephone the representative to advise him or her when the enrollee’s services
will no longer be covered. The Medicare health plan must identify itself to the
representative and provide a contact number for questions about the plan. It must
describe the purpose of the call which is to inform the representative about the right to
file an appeal. The information provided must, at a minimum, include the following:

o The date services end, and when the enrollee’s liability begins,

e How to get a copy of a detailed notice describing why the enrollee’s services are
not being provided;

e A description of the particular appeal right being discussed (e.g., QIO vs
expedited);

e When (by what time/date) the appeal must be filed to take advantage of the
particular appeal right;



e The contact information for the entity who will process the appeal, including any
applicable name, address, telephone number, fax number or other method of
communication the entity requires in order to receive the appeal in a timely
fashion;

e Provide at least one telephone number of an advocacy organization, or 1-800-
MEDICARE that can provide additional assistance to the representative in
further explaining and filing the appeal; and

e Additional documentation that confirms whether the representative, in the
writer’s opinion, understood the information provided.

The date the Medicare health plan conveys this information to the representative,
whether in writing or by telephone, is the date of receipt of the notice.

Confirm the telephone contact by acknowledging the conversation in writing and mailing
it on that same date. Place a dated copy of the notice in the enrollee’s medical file, and
document the telephone contact with the member’s representative (as listed above) on
either the notice itself, or in a separate entry in the enrollee’s file or attachment to the
notice. The documentation will indicate that the representative was informed of the date
the enrollee’s financial liability begins, the enrollee’s appeal rights, and how and when
to initiate an appeal. Also include the name, organization and contact number of the
staff person who made the contact, the name of the representative contacted by phone,
the date and time of the telephone contact, and the telephone number called.

When direct phone contact cannot be made, send the notice to the representative by
certified mail, return receipt requested. The date that someone at the representative’s
address signs (or refuses to sign) the receipt is the date received. Place a copy of the
notice in the enrollee’s medical file, and document the attempted telephone contact to the
members’ representative. The documentation will include: the name, organization and
contact number of the staff person initiating the contact, the name of the representative
you attempted to contact, the date and time of the attempted call, and the telephone
number called. When the return receipt is returned by the post office with no indication
of a refusal date, then the enrollee’s liability starts on the second working day after the
Medicare health plan’s mailing date. The form instructions accompanying a denial
notice may also contain pertinent information regarding delivery to enrollees or their
representatives. Medicare health plans and providers will consider such instructions as
manual guidance.

NOTE: References to Medicare health plans also apply to delegated entities, as
applicable.



20.1 - Complaints That Contain Elements of Both Appeals and

Grievances
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Complaints may include both grievances and appeals. Complaints can be processed
under the appeal procedures, under the grievance procedures, or both depending on the
extent to which the issues wholly or partially contain elements that are organization
determinations. One complaint letter may contain a grievable issue and an appealable
issue. If an enrollee addresses two or more issues in one complaint, then each issue
should be processed separately and simultaneously (to the extent possible) under the
proper procedure.

EXAMPLE

A Medicare health plan enrollee has a contractual benefit that covers one pair of
eyeglasses every 24 months with a maximum Medicare health plan contribution of
$70.00. The enrollee ordered glasses as prescribed by a Medicare health plan
optometrist and was covered for $70.00 of the bill. The enrollee returned to the
optometrist, asserting that the glasses were no good and the prescription was wrong.
The enrollee requested Medicare health plan coverage for another pair of glasses.
Where an enrollee complains that contractually covered and previously rendered services
are inadequate or substandard in quality, this type of complaint (i.e., request for another
pair of glasses) should be classified as a grievance (quality of care complaint) as well as
a new service request (organization determination).

20.2 - Distinguishing Between Appeals and Grievances
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Appeal procedures must be used for complaints or disputes involving organization
determinations. Grievance procedures are separate and distinct from organization
determination and appeal procedures. Determine whether the issues in an enrollee’s
complaint meet the definition of a grievance, an appeal, or both. The Medicare health
plan then must resolve all enrollee’s complaints or disputes through the appropriate
procedure to address the particular type of complaint.

For example, Medicare health plans must determine how to categorize complaints about
co-payments on a case-by-case basis. Medicare health plans must subject complaints
about co-payments to the appeals process when an enrollee believes that a Medicare
health plan has required the enrollee to pay an amount for a health service that should be
the Medicare health plan’s responsibility. If an enrollee expresses general dissatisfaction
about a co-payment amount, then a Medicare health plan should process the enrollee’s
complaint as a grievance.

Complaints concerning an enrollee’s involuntary disenrollment initiated by the Medicare
health plan must also be processed through the grievance procedures. Other types of
complaints that might fall into the grievance category include, but are not limited to: a



change in premiums or cost sharing arrangements from one contract year to the next,
difficulty getting through on the telephone, the quality of care of services provided,
interpersonal aspects of care, such as rudeness by a provider or staff member, or failure to
respect an enrollee’s rights. The facts surrounding a complaint will determine whether
the appeals or grievance process should be initiated. The following are offered as
examples of when each process should begin:

e An enrollee who currently uses a particular heart specialist is dismayed to find out
that the specialist he/she uses will no longer be a contracted provider with the
Medicare health plan. The enrollee calls the health plan and complains. The
enrollee states that he/she has tried other specialists before, was not satisfied, and
therefore wants the health plan to continue coverage of the heart specialist. This
complaint should be treated as a request for an organization determination, subject
to the appeals process, on the basis that the enrollee believes that continued care
with the particular heart specialist is required for his/her well-being.

e An enrollee who currently does not use a particular heart specialist reads in his
provider manual that the heart specialist is no longer in the plan’s network. The
enrollee calls the plan to complain, even though it does not directly affect him at
the current time because the enrollee does not currently see a heart specialist. In
this instance, the complaint cannot be interpreted as a request for an organization
determination. The complaint should therefore be handled as a grievance.

Complaints concerning the quality of medical care received under Medicare may be acted
upon by the Medicare health plan, but also may be addressed through the QIO complaint
process under §1154(a)(14) of the Act. (See also the QIO Manual chapter regarding the
Beneficiary Complaint Process.) This process is separate and distinct from the Medicare
health plan’s grievance process. For example, if an enrollee believes his/her physician
misdiagnosed the enrollee’s condition, then the enrollee may file a complaint with the
QIO in addition or in lieu of a complaint filed under the Medicare health plan’s grievance
process.

All grievances regarding quality of care, regardless of whether they are filed orally or in
writing must be responded to in writing. When the Medicare health plan responds to an
enrollee’s grievance in writing, it must include a description of the enrollee’s right to file
the grievance with the QIO and contact information for the appropriate Q10O to which the
enrollee may submit his or her quality of care grievance. For any grievance filed with the
QIO, the Medicare health plan must cooperate with the QIO in resolving the grievance.

Complaints concerning organization determinations are resolved through appeal
procedures. Organization determinations primarily include complaints concerning the
benefits to which an enrollee is, or believes he/she is, entitled, i.e., payment or provision
of services. Additionally, an appeal might arise from a complaint when an enrollee
disputes the calculation of his/her co-payment amount.
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At times Medicare health plans will need to process complaints using the Medicare health
plan’s grievance procedures as well as its appeal procedures. For example, an enrollee
might complain that because he/she had to wait so long to obtain a referral, he/she
received services out of network. The enrollee’s complaint contains both an appealable
request for payment as well as a grievance about the timeliness of services. Therefore,
complaints must be reviewed on a case-by-case basis. Complaints that are grievances
must be resolved as expeditiously as the enrollee’s case requires, based on the enrollee’s
health status, but no later than 30 calendar days after the date the organization receives
the oral or written grievance. Grievances filed orally, may be responded to orally unless
the enrollee requests a written response or the grievance concerns quality of care.
Grievances filed in writing must be responded to in writing.

20.3 - Procedures for Handling a Grievance
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Each Medicare health plan, and any managed care plan it offers, must provide meaningful
procedures for timely hearing and resolving both standard and expedited grievances
between enrollees and the Medicare health plan or any other entity or individual through
which the Medicare health plan provides health care services.

The Medicare health plan must include the following requirements in its grievance
procedures:

o Ability to accept any information or evidence concerning the grievance orally or
in writing not later than 60 calendar days after the event;

e Ability to respond within 24 hours to an enrollee’s expedited grievance whenever:

e A Medicare health plan extends the time frame to make an organization
determination or reconsideration; or

e A Medicare health plan refuses to grant a request for an expedited organization
determination or reconsideration;

e Use the model notice, or regional office approved variation of the model notice, to
notify enrollees of their right to file an expedited grievance (see Appendix 6);

e Prompt, appropriate action, including a full investigation of the grievance as
expeditiously as the enrollee’s case requires, based on the enrollee’s health status,
but no later than 30 calendar days from the date the oral or written request is
received, unless extended as permitted under 42 CFR 422.564(¢e)(2);

e Timely transmission of grievances to appropriate decision-making levels in the
organization;



o Notification of all concerned parties upon completion of the investigation, as
expeditiously as the enrollee’s case requires based on the enrollee’s health status,
but not later than 30 calendar days from the date the grievance is filed with the
health plan;

e Prompt notification to the enrollee or their representative regarding an
organization’s plan to take up to a 14 calendar day extension on a grievance case;

e Documentation of the need for any extension taken (other than one requested by
the enrollee) that explains how the extension is in the best interest of the enrollee;
and

e Procedures for tracking and maintaining records about the receipt and disposition
of grievances. Consistent with 8170 of this chapter, Medicare health plans must
disclose grievance data to Medicare beneficiaries upon request. Medicare health
plans must be able to log or capture enrollees’ grievances in a centralized location
that is readily accessible.

20.3.1 - Procedures for Handling Misclassified Grievances
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

Should a Medicare health plan misclassify a grievance as an appeal and issue a denial
notice and if the independent review entity determines that the complaint was
misclassified as an appeal, then the independent review entity must dismiss the appeal
and return the complaint to the Medicare health plan for proper processing. The
Medicare health plan must notify the enrollee in writing that the complaint was
misclassified and will be handled through the Medicare health plan grievance process.
Medicare health plans are expected to audit their own appeals and grievance systems for
the presence of errors, and institute appropriate quality improvement projects as needed.

EXAMPLE

Over an enrollee’s objections, a Medicare health plan determines that it requires
additional medical records from a health provider to decide on a request for an
organization determination. The enrollee’s objection to the extension that the Medicare
health plan granted to allow it to wait for the medical records should be classified as an
expedited grievance and processed within 24 hours.

20.4 - Written Explanation of Grievance Procedures
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

The Medicare health plan must provide all members with written grievance procedures

upon initial enrollment, involuntary disenrollment (i.e., initiated by the Medicare health
plan), annually, and upon request. Medicare health plans are also required to provide all
members with written notice about their right to file an expedited grievance upon denial
of the enrollee’s request for an expedited appeal, a request for an expedited organization



determination, or whenever the Medicare health plan decides to take an extension on a
request for an organization determination or appeal. CMS has developed a model notice
Medicare health plans can use to notify enrollees whenever these actions occur, (see
Appendix 6). Note that substantive changes to the model notice language must be
approved in accordance with regional office marketing procedures.

Any time a written grievance notification is required, Medicare health plans must include
at least the following information:

e How and where to file a grievance; and
e The differences between appeals and grievances.

30 - Organization Determinations
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

An organization determination is any determination (i.e., an approval or denial) made by
the Medicare health plan, or its delegated entity with respect to the following:

e Payment for temporarily out of the area renal dialysis services;

e Payment for emergency services, post-stabilization care, or urgently needed
services;

e Payment for any other health services furnished by a provider (other than the
Medicare health plan), that the enrollee believes:

e Are covered under Medicare, or

¢ If not covered under Medicare, should have been furnished, arranged for, or
reimbursed by the Medicare health plan.

o Refusal to authorize, provide, or pay for services, in whole or in part, including
the type or level of services, which the enrollee believes should be furnished or
arranged by the organization;

e Reduction, or premature discontinuation, of a previously authorized ongoing
course of treatment; or

o Failure of the Medicare health plan to approve, furnish, arrange for, or provide
payment for health care services in a timely manner, or to provide the enrollee
with timely notice of an adverse determination, such that a delay adversely affects
the health of the enrollee.



Each Medicare health plan must establish procedures for making timely organization
determinations regarding the benefits an enrollee is entitled to receive under the plan.
These benefits include basic benefits, mandatory and optional supplemental benefits and
the amount, if any, that the enrollee is required to pay for a health service.

Whenever an enrollee contacts a Medicare health plan to request a service, the request
itself indicates that the enrollee believes that the Medicare health plan should provide or
pay for the service. Thus, the request constitutes a request for a determination, and the
Medicare health plan’s response to the request constitutes an organization
determination. However, if a provider declines to give a service that an enrollee has
requested or offers alternative services, this is not an organization determination (the
provider is making a treatment decision). In this situation, the enrollee must contact the
Medicare health plan to request an organization determination for the service in
question, or the provider may request the organization determination on the enrollee’s
behalf. The Medicare health plan must educate enrollees and practitioners that when
there is a disagreement with a practitioner’s decision to deny a service or a course of
treatment, in whole or in part, the enrollee has a right to request and receive an
organization determination from the Medicare health plan regarding the services or
treatment being requested.

When the Medicare health plan decides not to provide or pay for a requested service, in
whole or in part, this decision constitutes an adverse organization determination.
Similarly, a plan’s or provider’s decision to discontinue or reduce a previously
authorized course of treatment automatically results in an adverse organization
determination. (This does not apply in situations where the enrollee wants to continue
receiving services already completed in accordance with the original organization
determination. In those cases, the enrollee must request a new set of services.) In the
event of any adverse organization determination, a Medicare health plan must provide the
enrollee with a written denial notice with appeal rights. For pre-service denials or a
discontinuation/reduction of a previously authorized course of treatment, use the Notice
of Denial of Medicare Coverage (form CMS-10003-NDMC). For payment denials, use
the Notice of Denial of Payment (form CMS-10003-NDP). See Appendix 1. Medicare
health plans must ensure issuance of written notices of adverse organization
determinations whenever coverage is denied in whole or in part. (also see §§ 40.2.1 and
40.2.2). A discontinuation/reduction of a previously authorized course of treatment is
technically a denial of future services that were once authorized. This makes the NDMC
an acceptable format.

Once an organization determination has occurred, the appeals process is available if an
enrollee believes the Medicare health plan’s decision is unfavorable. If a managed care
enrollee disputes an organization determination, the case must be handled using the
federally mandated appeals process. If an enrollee complains about any other aspect of
the Medicare health plan (e.g. the manner in which care was provided), the Medicare
health plan must address the issue through the separate grievance process.



30.3 - Special Jurisdictional Rules for Claims Processing and Appeals

for Medicare Cost Plans and HCPPs
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

It is often appropriate for carriers to process claims for enrollees in cost plans (except as
specified otherwise, these rules affecting cost plans also apply to HCPPs) as regular Part
B claims (e.g., when enrollees see an out-of-network physician without plan authorization
or for certain services such as physical therapy [see Chapter 17(B), section 300 of the
Cost Plan Manual]). It may also be appropriate for fiscal intermediaries to process Part B
emergency or urgently needed services (under 42 CFR 417.558, this depends on whether
the cost plan is paying for the services).

Similarly, it may be appropriate for a fiscal intermediary to process claims for cost plan
enrollees as regular Part A claims (e.g., when enrollees use an out-of-network facility or
for certain services such as home health or hospice services [see Chapter 17(B), section
300 of the Cost Plan Manual]). Also, if a cost plan with a contract under Section 1876 of
the Social Security Act elects “billing option 1” (i.e., chooses to have CMS pay for all
hospital and SNF services — see 42 CFR 417.532(c)), the fiscal intermediary would
process any claims received (including Part B hospital outpatient claims).

However, regardless of who pays Part A or Part B claims, if an enrollee has received
services through the cost plan’s network, or out-of-network at the direction of the cost
plan/network provider (e.g. referral), or because of an emergency inpatient admission,
appeals concerning a denial of payment of such services would fall under the rules that
apply to cost plan services contained in 42 CFR Part 422, Subpart M. (In the case of an
HCPP, this would only involve Part B services. Part A services are not covered under the
HCPP agreement, and would always be processed under the 42 CFR Part 405 appeals
rules.) Furthermore, the enrollee cannot be held liable for a Part A or Part B service just
because a carrier or fiscal intermediary denied the claim under these circumstances. This
is true even though the cost plan has no influence on the carrier’s or fiscal intermediary’s
decision. The 42 CFR Part 405 fee-for-service appeals rules apply only in a case in which
the enrollee self-referred out of the cost plan’s provider network or hospital /SNF network
without the cost plan’s involvement (including outpatient emergency services at an out-
of-network hospital). Any disputes involving applicable cost-sharing would fall under the
rules that apply to cost plan services contained in 42 CFR Part 422, Subpart M.

If an enrollee files an appeal with the cost plan when the appeal should have been filed
with the carrier or fiscal intermediary, the cost plan must inform the enrollee that the
appeal should be filed with the carrier or fiscal intermediary that denied the payment.
The cost plan should direct the enrollee to the Medicare Summary Notice (MSN) for an
explanation of the 42 CFR Part 405 fee-for-service appeals process. The cost plan must
inform the enrollee in the Evidence of Coverage (EOC) that the cost plan’s appeals
process is only for disputes relating to organization determinations made by the plan or
certain emergency admissions. The cost plan may illustrate the dual appeals process by
providing examples in the EOC. CMS will release guidance to the IRE to ensure that the



IRE does not inappropriately process appeals that should have been filed with the carrier
or fiscal intermediary.

40.1 - Standard Time Frames for Organization Determinations
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

When an enrollee has made a request for a service, the Medicare health plan must notify
the enrollee of its determination as expeditiously as the enrollee’s health condition
requires, but no later than 14 calendar days after the date the organization receives the
request for a standard organization determination.

The Medicare health plan may extend the time frame up to 14 calendar days. This
extension is allowed to occur if the enrollee requests the extension or if the organization
justifies a need for additional information and documents how the delay is in the interest
of the enrollee (for example, the receipt of additional medical evidence from non-contract
providers may change a Medicare health plan’s decision to deny). When the Medicare
health plan grants itself an extension to the deadline, it must notify the enrollee, in
writing, of the reasons for the delay, and inform the enrollee of the right to file a
grievance if he or she disagrees with the Medicare health plan’s decision to grant an
extension. The Medicare health plan must notify the enrollee, in writing, of its
determination as expeditiously as the enrollee’s health condition requires, but no later
than the expiration of any extension that occurs, in accordance with this chapter.

The Medicare health plan must pay 95 percent of clean claims from non-contract
providers within 30 calendar days of the request. All other claims must be paid or denied
within 60 calendar days from the date of the request.

40.1.1 - Who Must review an Organization Determination
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

If the Medicare health plan expects to issue a partially or fully adverse medical necessity
decision based on the initial review of the request, the organization determination must
be reviewed by a physician or other appropriate health care professional with sufficient
medical and other expertise, including knowledge of Medicare coverage criteria, before
the health plan issues the organization determination. The physician or other health care
professional must have a current and unrestricted license to practice within the scope of
his or her profession in a State, Territory, Commonwealth of the United States (that is,
Puerto Rico), or the District of Columbia.

NOTE: The physician or other health care professional must remember to apply the
prudent layperson standard (as described in 42 CFR 422.113(b)(1)) when making
organization determinations regarding emergency services.



40.2.1 - Written Notification of Medicare Health Plan Decision
(Rev. 105, Issued: 04-20-12, Effective: 04-20-12, Implementation: 04-20-12)

If the Medicare health plan decides to deny services or payments, in whole or in part, or
discontinues/reduces a previously authorized ongoing course of treatment, then it must
give the enrollee a written notice of its determination.

The Medicare health plan must provide notice using the most efficient manner of delivery
to ensure the enrollee receives the notice in time to act (e.g., via fax, hand delivery, or
mail). If the enrollee has a representative, the representative must be given a copy of the
notice. The written notice of determination may be a separate different document from
any plan generated claims statement to the enrollee or provider. Such plan-generated
statements may include explanation of benefits (EOBS), detailing what the plan has paid
on the enrollee’s behalf, and/or the enrollee’s liability for payment.

The Medicare health plan must use approved notice language in Appendix 1 (see Notice
of Denial of Medical Coverage (NDMC) and Notice of Denial of Payment (NDP)). If a
Medicare health plan uses its existing system-generated notification (i.e., EOB)
regarding payment denials as its written notice of determination, the plan must ensure
that the EOB contains the OMB-approved language of the NDP verbatim and in its
entirety, and meets the content requirements listed in the NDP’s form instructions (see

Appendix 1).

The standardized denial notice forms have been written in a manner that is
understandable to the enrollee and must provide:

o The specific reason for the denial that takes into account the enrollee’s presenting
medical condition, disabilities, and special language requirements, if any;

e Information regarding the enrollee’s right to a standard or expedited
reconsideration and the right to appoint a representative to file an appeal on the
enrollee’s 