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August 8, 2006

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-2257-IFC

P.O. Box 8017

Baltimore, MD 21244-8017

RE: Medicaid Citizenship Documentation Interim Final Rule,
71 Fed.Reg. 39214 (July 12, 2006)

I'am a resident of the State of Michigan and have assisted low-income persons in the
process of applying for Medicaid.

I attempt to fill the gaps when low income individuals are uninsured or lack the health
care coverage that they need to access necessary medical care. The persons I assist are
many times incapacitated due to mind and/or health and are unable to meet the
documentary requirements of applying for Medicaid.

I'am writing to comment on the interim final rule, which was published in the Federal
Register on July 12, to implement section 6036 of the Deficit Reduction Act of 2005
(DRA). This provision of the DRA became effective on July 1 and requires that U.S.
citizens and nationals applying for or receiving Medicaid document their citizenship
and identity.

The interim final rules do not adequately protect U.S. citizens applying for or receiving

Medicaid coverage from inappropriate delay, denial, or loss of Medicaid coverage and

imposes burdens and requirements that are not required by the DRA. My comments

below highlight six areas that CMS should modify in the final rule.

1. U.S. citizens applying for benefits should receive Medicaid benefits once they

declare they are citizens and meet all eligibility requirements.
Under the DRA, documentation of citizenship and identity is not required to
establish an individual’'s Medicaid eligibility, although such documentation is
required in order for the state to receive federal reimbursement for a portion of
the Medicaid expenditures for the individual. 42 U.S.C. 1396b(x). Once an
applicant for Medicaid declares that he or she is a citizen and meets all other
eligibility criteria, Medicaid coverage for the individual should be granted. 42
U.S.C. 1320(d)(1)(A).




Although nothing in the DRA requires a delay in coverage, the preambile to the interim

final rule states that applicants “should not be made eligible until they have presented
the required evidence.” 71 Fed. Reg. at 39216. The rule itself states that states “must .
give an applicant or recipient a reasonable opportunity to submit satisfactory
documentary evidence of citizenship before taking action affecting the individual's
eligibility for Medicaid.” 42 CFR 435.407(j). In the final rule, CMS should make it clear
that states may grant coverage to eligible citizens (i.e. individuals who have declared
U.S. citizenship and who meet other eligibility criteria) while they are gathering
documents such as birth certificates and photo identification cards.

This year, roughly 600,000 U.S. citizens are expected to apply for Medicaid in Michigan.
Most of these citizens are children, pregnant women and parents whose Medicaid will
be subject to the new documentation requirement. The net effect of the interim final
rule’s prohibition on granting these individuals coverage until they provide
documentation of their citizenship will be to delay Medicaid coverage for large numbers
of eligible, low-income pregnant women, children and other vulnerable Americans.

This is likely to delay their medical care, worsen their health problems and create
financial losses for health care providers.

Under the interim final rule, U.S. citizens who have applied for Medicaid, who meet all
of the state’s eligibility criteria, and who are trying to obtain the necessary
documentation, will experience significant delays in Medicaid coverage. Some U.S.
citizens who cannot obtain the documents they need within the time allotted by the state
will never get coverage because they will become discouraged by the process. Because
there has been no outreach program to educate U.S. citizens about the new requirement
-- although section 6036(c) of the DRA specifically requires such a program -- most
applicants are likely to be unaware of it, and there are likely to be significant delays in
assembling the necessary documents. Many states take several months to provide
copies of birth certificates and the increased volume of requests for such documents
resulting from the DRA is likely to cause even greater delays.

“Safety net” medical providers in Michigan, such as free clinics, are stretched to their
limits attempting to provide health care to individuals who do not meet the eligibility
criteria for Medicaid (e.g. childless adults who do not meet the stringent disability
criteria). They cannot take on the burden of providing care to individuals who are
eligible but not receiving Medicaid because they have requested but not yet received
documentation of citizenship or identity. In many parts of the state - particularly in
rural areas - there are no safety net providers. Medicaid-eligible individuals whose
coverage is delayed because of documentation requirements will be forced to go without



necessary treatment or to seek care in hospital emergency rooms - driving up the cost of
care in the long run.

If this rule is not changed, then this requirement will effectively become a disguised
application fee. Every applicant, even applicants who may ultimately be ineligible, will
be forced to pay for documentation in order to meet the “reasonable” time frames
stipulated for proving citizenship.

[ urge CMS to revise 42 CFR 435.407(j) to state that applicants who declare they are U.S.
citizens or nationals and who meet the state’s Medicaid eligibility criteria are eligible for
Medicaid, and that states must provide them with Medicaid coverage while they have a
“reasonable opportunity” period of not less than two months to obtain the necessary
documentation.

2. There is no provision for assisting applicants/ recipients 1) whose representatives
are unable to access needed records or 2) who are indigent and cannot afford to pay
for attempting to obtain the documents listed in the required hierarchy.

The proposed language stipulates, under 435.407 (g) that:

States must assist individuals to secure satisfactory documentary evidence of
citizenship when because of incapacity of mind or body the individual would be
unable to comply with the requirement to present satisfactory documentary evidence
of citizenship in a timely manner and the individual lacks a representative to assist
him or her. (Emphasis added.)

Although other persons can serve as an authorized representative to assist many
applicants/ recipients, authorized representatives are not permitted to order birth
certificates from states’ department of vital statistics on their behalf. Under current
language, the existence of a representative is therefore actually harmful to the client in
that it presumes they can obtain the needed information in stating that states are not
required to assist those with authorized representatives. Asa result, the most
incapacitated, who are the most likely to have authorized representatives assisting them,
will be the most often denied when they cannot meet this requirement and have no way
to request state assistance.

Moreover, there is no provision for applicants/recipients who cannot afford to pay for
attempting to obtain the numerous documents included in the hierarchy such birth
certificates, census Form BC-600, military records, etc.

[ urge CMS to allow clients or their representatives to request state assistance when
documents cannot be easily obtained or funding to pay for the documents is
unavailable.




3. Children who are eligible for federal foster care payments should be exempt from
the citizenship documentation requirement.

The DRA allows CMS to exempt individuals from the DRA documentation
requirements in situations where “satisfactory documentary evidence of citizenship or
nationality ha[s] been previously presented.” 42 U.S.C. 1396b(x)(2)(C). However, the
interim final rule applies the DRA citizenship documentation requirements to all U.S.
citizen children except those eligible for Medicaid based on their receipt of SSI benefits.
The preamble to the interim final rule states that Title IV-E children receiving Medicaid
“must have in their Medicaid file a declaration of citizenship ... and documentary
evidence of the citizenship ... claimed on the declaration.” 71 Fed. Reg. at 39216.  This
requirement places a wholly unnecessary burden on the state agency and on the foster
or adoptive families seeking to provide for the children’s needs. State child welfare
workers verify the citizenship of children who claim U.S. citizenship before they are
approved for IV-E funding. Many of the IV-E children have special health care needs, in
addition to being the survivors of abuse and neglect. ~Delays in treatment for these
children will exacerbate their mental and physical health problems and may will result
in increased developmental delays and an increased incidence of chronic health
problems or permanent disability among this group of Medicaid recipients.

Turge CMS to use its authority under the DRA to revise 42 CFR 435.1008 to exempt from
the documentation requirement those children who are eligible for Medicaid because
they receive Title IV-E payments.

4. A state Medicaid agency’s record of payment for the birth of an infant in a U.S.
hospital should be considered satisfactory documentary evidence of citizenship and
identity.

Among the children subject to the documentation requirements under the interim final
rules are infants born in U.S. hospitals. Newborns will not have birth records on file
with state Vital Statistics agencies. The interim final rule provides that in such
circumstances, extracts of a hospital record created near the time of birth could be used
as proof of citizenship, 42 C.F.R. 435.407(c)(1), and if this “third level” of evidence was
not available, a medical (clinic, doctor, or hospital) record created near the time of birth
could be used, but only in the “rarest of circumstances,” 42 CFR 435.407(d)(4).

As the preamble recognizes, infants born to U.S. citizens and qualified immigrants
receiving Medicaid at the time of birth are deemed to be eligible for Medicaid upon birth
and to remain eligible for one year so long as the child remains a member of the
woman'’s household and the woman remains eligible for Medicaid (or would remain
eligible if pregnant). 42 U.S.C. 139%a(e)(4). The preamble to the interim final rule states,



however, that in such circumstances, “citizenship and identity documentation for the
child must be obtained at the next redetermination.” 71 Fed. Reg. 39216. This creates an
unreasonable and unnecessary burden on the state agency and the child’s family,
because the state Medicaid agency’s payment for the child’s birth in a U.S. hospital --
which makes the child, by definition, a U.S. citizen - has been documented.

Labor and delivery are covered as emergency services for women whose Medicaid
coverage is limited to emergency services only because of their immigration status. In
the case of a child whose birth in a U.S. hospital is paid for by Medicaid, but whose
mother is either a legal immigrant or an undocumented immigrant whose coverage is
limited to emergency services, the preamble incorrectly states that in order for the
newborn to be covered by Medicaid, the child must apply for Medicaid and provide
citizenship documentation. 71 Fed. Reg. 39216. The interpretation of 42 U.S.C.
1396a(e)(4) contained in the preamble is internally inconsistent and is contrary to the
language in the statute, which does not require a child to apply for Medicaid in these
circumstances. The preamble correctly recognizes that the non-citizen mother is eligible
for and receiving Medicaid on the date of the child’s birth, but incorrectly asserts that
the mother will not remain eligible following the birth. In fact, the mother’s Medicaid
eligibility will continue after the birth, subject to the same “emergency services only”
limitation on coverage. Therefore, the child is not required to apply for Medicaid. The
automatic one-year Medicaid eligibility for children applies if the child is “born to a
woman eligible for and receiving medical assistance ...so long as the child is a member
of the woman’s household and the woman remains (or would remain if pregnant)
eligible for such assistance.” 42 U.S.C. 139%6e(4). The statute does not require that the
child’s mother be eligible for Medicaid with full coverage and does not exclude women
whose coverage is for emergency services only.

When final rules are issued, CMS should acknowledge that children whose U.S. births
are paid for by Medicaid are deemed to have applied for Medicaid and are eligible for
one year, without regard to whether their mother’s Medicaid coverage is limited to
emergency services only.

The risk to the health of newborns from delays in coverage and the potential for
increased uncompensated care for providers are completely unnecessary. Michigan
has made significant progress in lowering its infant mortality rate, although the rate
remains higher than the national average. Much of the progress in this area is due to
policies that make it easier for low income women and newborns to access Medicaid
coverage. Requiring additional documentation of citizenship when the state Medicaid
agency has already made the determination, by paying for the birth, that the child was
born in a U.S. hospital, will undermine efforts to improve maternal and child health.



I strongly urge that 42 CFR 435.407(a) be amended to specify that the state Medicaid
agency’s record of payment for the birth of an individual in a U.S. hospital is satisfactory

documentary evidence of both identity and citizenship.

5. CMS should use the approach taken by the Social Security Administration for U.S.
citizens who lack documentation of their citizenship and identity.

There are U.S. citizens who will not be able to provide any of the documents listed in the
interim final rule. Among these are victims of hurricanes and other natural disasters
whose records have been destroyed, and homeless individuals whose records have been
lost.  The rule directs states to assist individuals with “incapacity of mind or body” to
obtain evidence of citizenship, 42 CFR 435.407(g), but it does not address the situation in
which a state is unable to locate the necessary documents for such an individual. Nor
does the rule address the situation in which an individual does not have “incapacity of
mind or body” but his or her documents have been lost or destroyed and, despite the
best efforts of the individual or a representative, the documents cannot be obtained. As
a result, under the rule if such individuals apply for Medicaid they can never qualify,
and if such individuals are current beneficiaries, they will eventually lose their coverage.

As a last resort, the interim final rule allows the use of written affidavits to establish
citizenship, but only when primary, secondary, or third-level evidence is unavailable,
and “ONLY ... in rare circumstances,” 42 CFR 435.407(d)(5). The requirements for these
affidavits are rigorous, and it is likely that in a substantial number of cases they cannot
be met, because two qualified individuals with personal knowledge of the events
establishing the applicant’s or beneficiary’s claim to citizenship cannot be located or do
not exist. I have encountered, for example, individuals who were born at home in
rural areas where there was no hospital or public birth record. These individuals -
especially if they are middle-aged - are often unable to locate contemporaries who have
first hand knowledge of their birth, and the contemporaries are less likely to be able to
prove their own citizenship as required in the rules when the their contemporaries were
also born in their homes. Ialso have encountered individuals who are unable to obtain
birth records because they lack sufficient information about the date, place, or
circumstances of their birth (such as the identity of birth parents).

In short, the rule simply does not recognize the reality that there are significant numbers
of U.S. citizens without documents proving citizenship and without any knowledge that
they need documents proving citizenship.

This result is both foreseeable and unnecessary. The DRA gives the Secretary discretion
to expand on the list of documents included in the DRA that are considered to be




“proof” of citizenship and a “reliable means” of identification. I urge that the Secretary
use this discretion to acknowledge that state Medicaid agencies have the capacity to
recognize when a U.S. citizen without documents is in fact a U.S. citizen for purposes of
Medicaid eligibility.

The regulations for the SSI program allow people who cannot present any of the
documents SSI allows as proof of citizenship to explain why they cannot provide the
documents and to provide any information they do have. (20 C.F.R. 416.1610) The
Secretary should adopt a similar approach for both identity and citizenship.
Specifically, 42 C.F.R. 435.407 should be revised by adding a new subsection (k) to
enable a state Medicaid agency, at its option, to certify that it has obtained satisfactory
documentary evidence of citizenship or national status for purposes of FFP under
section 435.1008 if (1) an applicant or current beneficiary, or a representative or the state
on the individual’s behalf, has been unable to obtain primary, secondary, third level, or
fourth level evidence of citizenship during the reasonable opportunity period and (2) it
is reasonable to conclude that the individual is in fact a U.S. citizen or national based on
the information that has been presented. This approach would ensure that the clients I
assist who are U.S. citizens can continue to receive the health care services they need.

The same approach should be used for verifying identity. The interim rules fail to allow
for alternative proofs, except in the case of a child under age 16 whose parent or
guardian is available and able to sign an affidavit attesting to the child’s date and place
of birth. 42 C.F.R. 435.407(f). In Michigan, Medicaid applicants and recipients who are
homeless face additional obstacles to obtaining the documents specified in the interim
final rule. Under Michigan Secretary of State policy, in order to obtain a Michigan ID or
driver’s license, individuals must provide both proof of identity and proof of a street address.
This 1s an insurmountable obstacle for Michigan Medicaid applicants and recipients who are
homeless and thus do not have a fixed and permanent address. In addition, because a
photo ID is needed to obtain a certified birth certificate in Michigan and other states,
these individuals may be unable to obtain documentation of citizenship as well as
identity.

‘The Michigan Secretary of State currently requires individuals to provide documents that
show a street residence address for the individual, and specifies that individuals may use

® Valid student ID from a Michigan school, college, or university displaying a
Michigan address

® Michigan school, college, or university records containing the student’s name
and Michigan address such as tuition invoices, receipts, class schedules, report
cards, or transcripts

® Paycheck or pay stub with the name and address of the employer (please



provide the phone number of the employer if it is not listed on the document)

® A gas, water, sewage, electricity, land-line phone, or cable television (NOTE: cell
phone bills are not acceptable)

" Bank statement

® Life, home, auto, or health insurance policy (no insurance binders or registration
certificates. Must provide the phone number of the insurance agent if it is not
listed on the document.)

® Mortgage document or rental lease agreement (please provide the phone number
of the leasing agency or landlord for rental lease agreements)

®  Government documents issued by federal, state, or local units of government
(such as tax assessments or receipts, professional licenses)

See http://www.michigan.gov/sos/0,1607,7-127-1627-106092--,00.htm]. Many
individuals who are homeless or who are staying temporarily with others because they

have no money with which to pay for rent, utilities, insurance, etc. do not possess the
listed documents. ~Although the Secretary of State has indicated some willingness to
allow individuals to use a homeless shelter address, this is allowed only if the individual
is residing there for an extended period of time - not if they merely receive services
while living on the street. Furthermore, the Secretary of State’s office has indicated that
they will not issue a State ID based upon proof of residence at a domestic violence
shelter unless the shelter is willing to disclose its address, which rarely is the case.

In order to ensure that Medicaid is not denied or terminated because an applicant or
recipient who is a U.S. citizen is unable to produce the documents listed in 42 C.F.R.
435.407(e) as verification of identity, I urge CMS to include a provision allowing the state
Medicaid agency to certify that it has obtained satisfactory documentary evidence of
identity for purposes of FFP under section 435.1008 if (1) an applicant or current
beneficiary, or a representative or the state on the individual’s behalf, has been unable to
obtain primary, secondary, third level, or fourth level evidence of citizenship during the
reasonable opportunity period and (2) it is reasonable to conclude that the individual is
in fact a U.S. citizen or national based on the information that has been presented.

6. CMS should not require applicants and beneficiaries to submit originals or
certified copies.

The DRA does not require that applicants and beneficiaries submit original or certified
copies to satisfy the new citizenship documentation requirement, but CMS has added
this as a requirement in the interim final regulations at 42 CFR 435.407(h)(1). This
requirement adds greatly to the information collection burden of the regulations and
calls into question the estimate that it will only take applicants and beneficiaries ten
minutes and state agencies five minutes to comply.



Requiring original or certified copies adds to the burden of the new requirement for

applicants, beneficiaries, and states. Such copies are more difficult to obtain and more
expensive. This requirement makes it more likely that health care providers will
experience delays in reimbursement and increased uncompensated care.

Applicants and beneficiaries will have to make unnecessary visits to state offices with
original and certified copies. While the regulations state that applicants and
beneficiaries can submit documents by mail, it is not likely that many applicants and
beneficiaries will be willing to mail in originals or certified copies of their birth
certificates. High caseloads, staffing shortages, and the enormous volume of paper
handled by the Department of Human Services offices that process Medicaid eligibility
result in lost documents on a fairly frequent basis. Moreover, applicants and reciptents
will definitely not be willing or able to mail in proof of identity such as driver’s licenses
or school identification cards that are needed on a daily basis.

Michigan does not require individuals to appear at DHS offices at application or
recertification for Medicaid, making it possible for working families, persons with
disabilities, and the elderly to obtain and maintain Medicaid health care coverage.
Requiring the submission of original or certified copies of documents would result in the
denial or termination of Medicaid will make it much more difficult - if not impossible -
for a large number of children and families to qualify for Medicaid, because they live in
rural areas and lack transportation, or because their work schedules conflict with DHS

office hours.

The requirement of an original or certified copy also will drive up the cost of compliance
with the rule. Applicants and recipients - or the state agency on their behalf - will have

to pay higher fees for obtaining official certification of documents that they may already

have copies of on file.

I urge CMS to revise the regulation by modifying the requirement at 42 CFR
435.407(h)(1) to make it clear that a state has the option of accepting copies or notarized
copies of documents in lieu of original documents or copies certified by the issuing state
agency. States should be able to accept copies when the state has no reason to believe
that the copies are counterfeit, altered, or inconsistent with information previously
supplied by the applicant or beneficiary.

6. Where proof of citizenship is lacking, U.S. citizens should not receive

Conclusion



On behalf of the low income clients that I assist who will be unable to produce the

documents required by the interim final rules, or who will suffer hardship in producing
the necessary documentation, I urge you to make the modifications outlined above.
Unless such changes are incorporated in the final rules, I foresee significant harm to the
health of the low income parents, children and disabled persons I assist, who will suffer
delays in obtaining necessary health care, be more likely to require expensive health
care, or simply be unable to access the health care they need.
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Re: Medicaid Citizenship Documentation Interim Final Rule,
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ADMINISTRATOR
Carolyn S. Boyle

MEDICAL ADVOCACY COORDINATOR
Ellen L. Lang, R.N.., M.P.H

DATA PROJECT COORDINATOR
Larry S. Glatz

The Center for Medicare Advocacy, Inc. is a non-profit, non-partisan organization that provides
education, legal assistance, and analysis to help elders and people with disabilities obtain
Medicare and necessary healthcare. The Center is a leading national voice promoting the viability
of traditional Medicare and opposing privatization based on the real life experiences of the
thousands of individuals who contact the organization for help. Much of the Center’s work
focuses on issues pertaining to those who are dually eligible for Medicare and Medicaid.

As an organization concerned about healthcare for all Americans, we comment on these

proposed regulations.

We are, of course, pleased that the Centers for Medicare and Medicaid Services has
acknowledged in these rules that Medicare beneficiaries and SSI beneficiaries were not intended
to be subject to citizenship documentation requirements. We are, nonetheless, concerned that at
least 42 million individuals who are already on Medicaid will be affected. These individuals, as
well as the thousands of people who apply each year, will find it difficult to prove their

citizenship and/or identity, and thus keep or obtain coverage in Medicaid.

Additional Positive Aspects of the Rule

Allowing the use of the SDX and state vital records databases to cross-match citizenship records
and allowing states to use state and federal databases to conduct identity cross-matches will
reduce the burden of these requirements on recipients and applicants, as well as on state

Medicaid agencies.
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Clarifying that the new citizenship documentation requirement does not apply to “presumptive
eligibility” for pregnant women and children in Medicaid, and that states may continue to use this
effective and important strategy for enrollment will also reduce burdens.

However, many aspects of the rule remain problematic and overly burdensome for Medicaid
recipients and applicants.

Concerns about the Rule

435.407(a) Medicaid payment records for births in U.S. hospitals should suffice as proof
of citizenship and identity for newborns.

According to the preamble to the rule, newborns who are born to mothers on Medicaid will have
to provide citizenship documentation at their next renewal (newborns are categorically-eligible
for one year if their mothers were categorically-eligible at the child’s birth and would have
continued to be eligible if they were still pregnant during this time). 71 Fed. Reg. at 39216. The
preamble also states that newborns born to undocumented immigrants or legal immigrants within
the 5-year bar must apply for Medicaid and provide citizenship documentation following their
birth before they can get any coverage at all. 71 Fed. Reg. at 39216. Yet, in both situations. there
is no question that these children are American citizens by virtue of their birth in U.S. hospitals.
Moreover. the states have first-hand knowledge of the citizenship of these children because
Medicaid paid for their births.

This policy is problematic because it creates additional paperwork and potential delays or loss of
coverage for infants. many of whom will have immediate health care needs. especially for those
children who must, under the regulations, show proof of citizenship in order to get Medicaid
coverage at birth. It is unlikely that these children can prove citizenship through state vital record
matches. because time delays and processing lags do not allow for vital records to be created
immediately at time of birth. Other third or fourth tier documents may be used. but are
problematic as well. The third tier hospital record created at time of birth may be difficult to
obtain in a prompt manner. A medical record created near the time of birth could be used, but it
may be just as difficult to obtain, and as a fourth tier document, it can only be used “in the rarest
of circumstances.” 71 Fed. Reg. at 39224.

The easiest way to solve this problem is to allow states to use Medicaid billing records of births it
has paid for as proof of U.S. citizenship and identity. Children born in the U.S., whose births
were paid for by Medicaid, should be able to get and keep Medicaid if they are otherwise eligible
without the need for their families to provide any additional proof that they are citizens.

We urge CMS to amend 42 CFR 435.407(a) to add that a state Medicaid agency’s record of
payment for the birth of an individual in a U.S. hospital is primary documentary evidence of both
citizenship and identity.



435.407(a) Native American tribal enrollment cards should be included in the list of
documents to prove citizenship

The new rule and their four tier hierarchy of documents do not allow for Native American tribal
identification documents to be used to prove U.S. citizenship,! although they may be used for
identity purposes. The National Association of State Medicaid Directors has stated that the tribal
enrollment process does a “thorough job of assuring that an individual was born to a person who
is a member of the tribe and as a member of the tribe, is a descendant of someone who was born
in the United States, and is listed in a federal document that officially confers status to receive
title to land, cash, etc.”2 We urge CMS to allow the use of tribal identification cards as primary
documentary evidence of an individual’s U.S. citizenship and identity.

If tribal identification cards are not accepted as evidence of citizenship and identity, many Native
American Medicaid recipients and applicants may not be able to provide other means of
satisfactory citizenship documentation. Some Native Americans may not have been born in
hospitals, therefore, there is no official record of their birth. Not recognizing tribal identification
cards as proof of U.S. citizenship will cause great hardship for the Native American population
and create a barrier to their enrollment and/or maintenance of Medicaid coverage.

We ask that all tribal enrollment cards are added to 42 CFR 435.407(a) as acceptable primary
documentary evidence of an individual’s U.S. citizenship and identity.

435.407 (c) and (d) The final rule should not further limit the types of evidence that may
be used to document citizenship.

CMS has asked for comments regarding whether the documentation that can be used to prove
citizenship should be limited to only Tier 1 and 2. 71 Fed. Reg. at 39219-39220. We strenuously
urge CMS not to limit in any way the types of documents that can be used to document
citizenship status. Most Medicaid applicants and recipients will not have passports, or the
financial means to obtain one. Birth certificates may also be difficult for some to obtain,
especially for individuals who may have been born at home and do not have access to a birth
certificate or official record of their birth, or for individuals who lost documents in natural
disasters, such as Hurricane Katrina. There are many people who will only be able to provide
documents that are listed in the third and fourth tiers of the documentary hierarchy established at
435.407(a)-(d), and others who will have none of the documents that are listed in the hierarchy at
all (see comments related to 435.407(k) below for more on this point).

1 There are three instances where Native American-related documents may be used: individuals in the Kickapoo
tribe may use their American Indian card designated with “KIC” as secondary evidence and Seneca Indian tribal
census records and BIA tribal census records of Navajo Indians may be used as fourth-level evidence.

2 June 21, 2006 letter from American Public Human Services Association/National Association of State Medicaid
Directors to Dennis Smith, CMS.




435.407(h)(1) Copies of documents should be sufficient proof of citizenship.

The new rule requires that individuals submit original documents (or copies certified by the
issuing agency) to satisfy the citizenship and identity requirements. 71 Fed. Reg. at 39225. This
provision of the rule poses a significant burden for both individuals and state agencies. Over the
years many states have simplified and streamlined application procedures for Medicaid,
including adopting a mail-in application process and eliminating face-to-face interviews. These
processes reduce Medicaid administrative costs by eliminating the timely interview process and
reducing staff time required for each application and renewal. They have been shown to make
Medicaid more effective by increasing participation in Medicaid among people who are eligible
for it. While CMS clarifies in the preamble of the rule that the documentation requirement does
not prohibit utilization of mail-in application and renewal processes, the requirement that
individuals submit original documents undermines those efforts. It is highly unlikely that
individuals will want to mail in their original documents and rely on the Medicaid agency to
return them. Moreover, mailing original documents back to people would be quite costly for
states. Furthermore, it is impractical for someone to mail in a driver’s license to document their
identity for Medicaid purposes because they may need to drive before they get it back. This
provision of the rule will only delay coverage for new applicants forced to schedule appointments
with the Medicaid agency to fulfill this requirement. Some applicants may even be discouraged
from completing the application process.

The new rule also estimates that it will take recipients and applicants 10 minutes to collect and
present evidence of citizenship and identity to the state, and take states 5 minutes to obtain this
documentation from each individual, verify citizenship and maintain records. 71 Fed. Reg. at
39220. We believe these time estimates are extremely erroneous since the rule requires
applicants and recipients to submit original documents to the state.

Nothing in the DRA itself requires Medicaid applicants or recipients to submit original or
certified copies to the Medicaid agency in order to fulfill this new documentation requirement.

We urge CMS to reconsider and to eliminate the requirement in 42 CFR 435.407(h)(1) that
original documents or certified copies be submitted.

435.407(j) Medicaid coverage should not be delayed because of lack of citizenship
documentation.

While we commend CMS for requiring states to provide people applying for or renewing
Medicaid coverage a “reasonable opportunity” to submit citizenship documentation, we are
concerned that the rule is more stringent than required by Section 6036 of the DRA by not
allowing people who are applying for and who are eligible for Medicaid to be enrolled until they
have submitted satisfactory evidence of their citizenship status. This interpretation of the statute
will cause significant delays in health care coverage and access to health care services for many
very vulnerable people.



The new 42 CFR 435.407(j) requires states to give an applicant a “reasonable opportunity to
submit satisfactory documentary evidence of citizenship before taking action affecting the
individual’s eligibility for Medicaid.” Although no time period is directly specified, the rule
states that the “reasonable opportunity” should be consistent with the timeframes allowed to
submit documentation to establish other eligibility requirements for which documentation is
needed. 71 Fed. Reg. at 39225. The preamble to the rule states that applicants “should not be
made eligible until they have presented the required evidence.” 71 Fed. Reg. at 39216.

There is no statutory requirement to prohibit people who are otherwise eligible for Medicaid
from enrolling in the program immediately. As written in Section 6036 of the DRA, the
citizenship documentation requirement is a requirement for states to receive federal matching
funds, not an eligibility requirement for individuals. Once someone has declared under penalty of
perjury that s/he is an American citizen and met all eligibility requirements for Medicaid, s/he
should be enrolled in Medicaid pending submission of the appropriate documentation of
citizenship. Without this change, coverage for working families, children, pregnant women, and
parents will be delayed. And without this coverage, individuals with health care needs will delay
seeking care and may ultimately require more expensive care if their condition worsens.

We urge CMS to revise 42 CFR 435.407(j) so that applicants who declare they are U.S. citizens
and meet all the Medicaid eligibility criteria are enrolled in Medicaid, while they have a
“reasonable opportunity period” to obtain the documentation necessary to prove their U.S.
citizenship and identity.

435.407(k)  The final rule should include a safety net for those who cannot prove
citizenship.

Despite the various avenues for obtaining citizenship and identity documentation outlined in the
rule, there will still be Medicaid applicants and recipients who are U.S. citizens but who are
unable to come up with the kinds of documentation CMS has determined are appropriate. These
individuals may be homeless, victims of natural disasters, such as hurricanes, or individuals who
are incapacitated or have severe mental health issues. Although the rule commands states to
assist “special populations,” 71 Fed. Reg. at 39225, such as those listed above, with finding
documentation of their citizenship, the rule appears to indicate that if none of the documents
listed in the hierarchy are found, states may deny or terminate Medicaid, even if the individual is
otherwise eligible. 71 Fed. Reg. at 39225. While some have suggested that the ability to use two
written affidavits to document citizenship provides a “safety net” for those who do not have the
other accepted documents, the rules for using the affidavits will make it unlikely that individuals
who cannot provide any other documents to prove citizenship status will be able to offer two
acceptable affidavits.

First, the preamble to the Interim Final Rule allows an individual to prove citizenship through the
use of two written affidavits only “in rare circumstances.” 71 Fed. Reg. at 39224. Second, the
rules for using the affidavit exception are strict: individuals must obtain written affidavits by rwo
individuals who have knowledge of that person’s citizenship. and at least one of these individuals
cannot be related to the applicant or enrollee. Additionally. the individuals making the affidavits



must be able to provide proof of their own citizenship and identity. and the applicant or enrollee
must also make an affidavit explaining why documentary evidence does not exist or cannot be
obtained. 71 Fed. Reg. at 39224. An individual who cannot meet the documentation requirement
will be unlikely to produce two individuals who have personal knowledge of the circumstances
of their birth or naturalization, especially if one must not be a family member. Moreover, if the
individual resides in a mixed status family, those family members who can offer an affidavit may
not be citizens themselves. Undoubtedly, there will be individuals who cannot obtain documents
from any of the tiers, not for lack of trying, and cannot meet the affidavit requirements. As a
result, U.S. citizens who are otherwise eligible for Medicaid will be denied or lose coverage.

As an alternative to the affidavit system described in the Interim Final Rule, CMS could look to
the SSI program, which does have a true “safety net.” If an SSI applicant who has declared U.S.
citizenship cannot produce one of the required documents that indicate U.S. citizenship, they
may explain why they cannot provide any of those documents, and instead, may provide any
information they do have that might indicate they are a U.S. citizen. 20 CFR 416.1610. Adopting
this procedure by adding a new provision to 42 CFR 435.407 would go a long way towards
ensuring that citizens who cannot produce “acceptable” documentation under the new rule still be
allowed to get or keep their Medicaid coverage.

We urge CMS to add a new provision at 42 CFR 435.407(k) which would adopt the SSI rules
safety net.

435.1008 Foster children receiving Title IV-E assistance should be exempt from the
documentation requirement.

The preamble to the Interim Final Rule states that “Title IV-E children receiving
Medicaid...must have in their Medicaid file a declaration of citizenship...and documentary
evidence of the citizenship....” 71 Fed. Reg. at 39216. CMS has exempted SSI and Medicare
recipients from the new requirement since they already document their citizenship during the SSI
and/or Medicare application processes. 71 Fed. Reg. at 39225. But Title IV-E children who
receive Medicaid do have to document their citizenship to receive IV-E services (incorrectly
stated in the preamble at 71 Fed. Reg. 29316). And as such, they should not have to document
citizenship again in order to gain Medicaid coverage.

Foster children may have urgent medical and behavior health needs that necessitate a quick
placement onto Medicaid. Documenting citizenship a second time for these children will lead to
a delay in Medicaid coverage, which may result in a deterioration in their health or a need for
more healthcare services later on.

Since foster children already must document citizenship to receive Title IV-E assistance, much
like SSI or Medicare recipients document their citizenship in those programs, they should also be
exempt from the Medicaid citizenship documentation requirement. We urge CMS to add an
exemption at 42 CFR 435.1008 for foster children receiving Title IV-E assistance.




Conclusion

We thank CMS for making strides to ameliorate the harm of the new Medicaid citizenship
documentation requirement, but we believe that unless the steps described above are not taken,
the citizenship documentation requirement will result in Medicaid recipients and new applicants
losing or being denied coverage for critical health care benefits.

Thank you for your attention to these comments.
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CENTERS FOR MEDICARE AND MEDICAID SERIVICES
OFFICE OF STRATEGIC OPERATIONS & REGULATORY AFFAIRS

Please note: We did not receive the attachment that was cited in
this comment. We are not able to receive attachments that have been
prepared in excel or zip files. Also, the commenter must click the
yellow “Attach File” button to forward the attachment.

Please direct your questions or comments to 1 800 743-3951.
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Please exempt abused,neglected and abandoned children from the ‘proof of citizenship' requirement. This is already being done to qualify for federal IV-E funds
and would add an unneccesary burden. We already subsidize with philantropic dollars (over $3,000,000 annually) what is ultimately the State's concern. The State
of Florida creates mandatory laws regarding what to do with findings of abuse and neglect that include providing proper medical care. To put us in the private
sector at risk even more than we already are is an injustice to kids who have already suffered too much. Agian, please exempt foster and adoptive children from this
rule.

Sincerely,

Gerard H. Veneman
President/CEO, The Children's Home,Inc. www childrenshome.org
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RE: Medicaid Citizenship Documentation Interim Final Rule,
71 Fed.Reg. 39214 (July 12, 2006)

Connecticut Primary Care Association is sending you our comments on the interim final rule, which was published in the Federal Register on July 12, to
implement section 6036 of the Deficit Reduction Act of 2005 (DRA). This provision of the DRA became effective on July 1 and requires that U.S. citizens and
nationals applying for or receiving Medicaid document their citizenship and identity.

We are concerned that the interim final rule goes beyond what Congress intended and will deny or delay access to health care for many United States citizens,
including pregnant women and children, especially children in statc foster care programs.

We urge CMS to make the following revisions to ensure that eligible pregnant women, parents, children and persons with disabilities receive Medicaid benefits
without experiencing delays, disruptions or denials of coverage. We believe these revisions are particularly appropriate because the new law does not address any
documented problem of non-United States citizens fraudulently receiving Medicaid coverage.

Applicants and enrollees should not be required to submit originals or certified copies of documents.

Connecticut has simplified the eligibility process. Pregnant women and families no longer undergo a face-to-face interview to apply for or renew Medicaid
coverage. The Governor agreed to reinstate self-declaration last month (July 2006). We fear that the increased efficiency to be gained by the reinstatement of self-
declaration will now be lost due to this new citizenship documentation burden. Moreover, the Department of Social Services has seen a dramatic decrease in its
staffing over the last several years, as well as a reduction in the number of its offices.

We urge CMS to allow copies of documents to be submitted by applicants and enrollees. Under current law, state Medicaid agencies have always had the authority
to require additional proof of citizenship where the person s declared statement is questionable.

U.S. citizen pregnant women, children, parents, and persons with disabilities applying for benefits should be able to receive benefits while they obtain the
documents they need.

In Connecticut, DSS officials and others are working together to develop an expedited family planning waiver program that would permit a simplified enrollment
process for patients seeking family planning services at family planning clinics. Connecticut is thoughtfully building on successful models in other states, but it
will now be difficult to implement such a program in light of the application of the citizenship documentation rule to this population of mostly young and
vulnerable women. These young women are unlikely to carry with them their citizenship papers, and will be reluctant to make multiple trips to the clinics in order
to obtain family planning services.

We urge you to revise 42 CFR 435.407(j) to allow applicants who declare they are U.S. citizens or nationals and who have shown that they meet the state s
Medicaid eligibility criteria to receive Medicaid coverage while they obtain the documents they need to meet the new requirement.

Homeless individuals, victims of natural disasters and others whose records have been destroyed or can t be found should be permitted alternative methods for
proving citizenship. :

The regulations make no provision for situations in which individuals documents have been destroyed or lost, or an illness, such as dementia, prevents a person
from obtaining the documentation, even with the help of the state.Connecticut and other states should be given the discretion to use alternative means to verify
citizenship and identity. A state Medicaid agency should also be allowed to waive the requirement when compliance would cause hardship to the individual, and its
staff has reason to conclude that the person is a US citizen.
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‘What amazes me about this regulation is that it was imposed on a group
of people who have far less money, and free time, than most to meet

the regulation. Does anyone at CMS have any idea as to how much time
and money is required to obtain a birth certificate and then transport

the disabled person to the DMV to get a drivers-style ID card?
Obviously, a single ID (passport) is out of the question.

Next time you do something like this, pay the disabled people on whom
you are imposing the regulation, to meet the cost of the regulation.

My disabled daughter lives below the poverty line; I don't know why I
should have to spend her money on this sort of thing.
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1033 Old Blyn Highway, Sequim, WA 98382

August 7, 2006

Subject: Comments to Interim Final Rule: Medicaid Program:
Citizenship Documentation Requirements, 71 Federal Register
39214 (July 12, 2006); File Code: CMS-2257-IFC

To whom it may concern:

The purpose of these comments is to request that tribal documents and
Certificate of Degree of Indian Blood (CDIB) cards be included as first tier
documentation for proof of citizenship and identity. Numerous tribes and
organizations have asked the Centers for Medicare and Medicaid Services
(CMS) to include this provision in their guidance to States as well as in the final
rules. Clear rationale has already been provided to CMS for explicitly including
these documents. As a member of CMS Tribal Technical Advisory Group (CMS
TTAG), | am disappointed that we were cited as having provided “input” in the
development of the rules, yet our advice and recommendations to CMS have
been ignored.

The process used by the Jamestown S'Klallam Tribe for tribal enroliment
is clearly specified in our Constitution and tribal code and is as thorough as any
in the country. Tribal enrollment requires documentation establishing a specific
blood relationship to a Jamestown S’Klallam Tribal member and all of our tribal
members who reside in the United States are U.S citizens.

The interim final rule pertaining to American Indian/Alaska Native (Al/AN)
citizenship documentation is irrational. We understand that CMS essentially
copied the wording from a Social Security Administration manual used to verify
citizenship for the purposes of issuing a Social Security Number. Unfortunately,
this policy, which mistakenly includes only 3 of the over 560 federally recognized
tribes, is unintelligible in terms of any coherent rationale. For CMS to copy this
same mistake, particularly in light of the face-to-face and written advice that the
TTAG gave directly to Dr. McClellan and Dennis Smith shows an ignorance of
the complexity of tribal enroliment processes.

The proposed interim final rule will unfairly penalize Al/AN who are eligible
for Medicaid. Few AI/AN have passports and many do not have original copies of
a birth certificate. AI/AN do not have the same incentive as other Medicaid
enrollees to produce required documentation for Medicaid because they can
receive free health care through their tribe — with or without Medicaid coverage.
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The result is that every additional requirement for Medicaid coverage results in
fewer eligible AI/AN being enrolled. The very unfortunate result is that tribal
health programs unnecessarily loose critical revenue to serve our Tribal
members who are US citizens.

The administrative burden for outreach, education and collection of
citizenship documentation will also fall on already under funded tribal health
programs. The cost associated with these new tasks will further deplete very
limited Indian health funding resources at the expense of more important priority
areas such as improving basic information technology.

| strongly urge you to consider the advice of numerous tribes as well as
the National Association of State Medicaid Directors and include tribal