Centers for Medicare and Medicaid Services
US Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

I am writing to oppose regulations CMS-2261-P, which would change the definition of
rehabilitation services. This would eliminate day habilitation services for our 33 year old
severely handicapped daughter who lives at home with us. This service, provided by
Rensselaer County NYARC, is the difference between her continuing to live with us or
having to live in an institution, as we are senior citizens. Day habilitation is an enormous
help to her and her well being. It is the only, and much needed, service we receive to
enable us to continue to have her live at home with us.

Our pro-life President and administration certainly cannot allow this regulation change to
take place to severely disabled people and their families.

I thank you for correcting this.
Sincerely,
arah R. Dunbar

1 Golden Eagle Court
Troy, NY 12180




QOctober 2, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Re: File Code CMS-2261-P. Proposed Regulations on Coverage for Rehabilitative
Services.

Dear Sir or Madam:

I have been working in the field of mental health since 1975 and I thank you for
providing opportunities for individuals living with mental illness and their family
members to provide comments on the proposed rule regarding coverage for rehabilitative
services under the Medicaid program. As I see it, the rules are making more paper, more
administrative work and take the focus off those individual’s who need services to
support their recovery process.

As aresult, we are very troubled by the estimate in the proposed regulation that these
rules would save the federal government 2.2 billion dollars, in fact, this would not be a
savings. It would make it harder for people to get what they need, more barriers, more
red tape and rules to fit into and less services to those in need. I have seen it occur over
and over again over the past decades, “saving money” is not what happens. Increasing
barriers and difficulty getting what is needed to encourage recovery is what results.

We appreciate the emphasis on recovery in the rules. However, we have a few areas of
deep concern where we hope the agency will reconsider its rules. We would like to see
services provided to help prevent deterioration of an individual. We also would like to
see other systems encouraged, not discouraged, from providing help to adults and
children with serious mental illnesses.

Section 440.130(d)(1)(v) and 440.130(d)(3) Rehabilitation Plan:

The proposed regulations require that a written rehabilitation plan set out the services that
will be provided. The plan is to be written with the involvement of the individual and the
family. We very much applaud the agency for including the person and the family in the
planning and for encouraging person centered planning.

Recommendation:
Clarify the provisions in the regulation to allow payment for outreach and emergency
services.

Section 440.130(d)(1) Rehabilitation and Restorative Services:
Under the proposed regulations and the preamble, rehabilitative goals have to be targeted
at progress. They can’t be used to maintain stability unless that is linked to another goal



where they are still working on improvement. But mental illness does not work in a
straight line upward. For many of us and our loved ones, the path to recovery is not
straight up or down. It is often a process with periods of progress and periods where
symptoms may have to be closely managed to prevent deterioration. The changing
course of serious mental illness must be factored into the proposed regulations governing
rehabilitative services.

Recommendation:
Revise the proposed rule to allow payment for rehabilitative services to prevent

deterioration as well as to restore functioning.

Section 441.45(b) Exclusion of services, including those that are an “intrinsic
element” of other programs:

Many adults and children with mental illness and their families are also part of other
service systems— including criminal justice, juvenile justice, education, housing, and
child welfare. In my community, people with mental illness are overrepresented in these
systems and we face major challenges to make sure that people with mental illness do not
fall through the cracks.

Recommendation:
Delete all references to other systems and pay for rehabilitative services for individuals
with serious mental illnesses when they need them and where they need them.

Section 441.45(b) Exclusions for therapeutic foster care and classroom aides:

The proposed regulations say that the federal government will not provide resources for
recess aides or classroom aides. We believe that the rule also needs to clearly inform
schools that Medicaid will pay for behavior aides and other mental health providers who
are giving services to a particular child. Children with mental illnesses and their families
have been fighting a long battle to get mental heath services provided to children in
schools and this regulation should support that effort by clearly encouraging school based
mental health services.

Recommendation:

Amend the proposed rule to allow therapeutic foster care and let states combine the
services in one rate if that works best for them. The federal government can meet its
goals by making sure that the rate only includes rehabilitative services. Amend the
regulation to say that the exclusion does not include behavior aides or other related
service providers who are providing services to a particular child.

Section 441.45(b)(2) Exclusion for Mental Retardation and other conditions and
Habilitation Services:

People are not a diagnosis. The proposed regulations prohibit people with mental
retardation or related conditions, like cerebral palsy, to get rehabilitation services. As
advocates for one group — people with mental illness — we do not support the exclusion of
any other group on the basis of their disability.




Recommendation:
The proposed rules should not exclude people with mental retardation and related
conditions and habilitation services.

Conclusion:

Rehabilitation services can change the course of a person’s life. Our experiences tell us
what a difference they can make. The research data confirms what we already know —
services are very effective at reducing symptoms, keeping people out of hospitals, and
allowing people to live better lives in the community.

We know what works. But we also know that too many people can’t access these
treatments. The federal government should be doing everything possible to encourage
states to provide better and more effective services for people living with mental
illnesses. We do not want to see billions of dollars taken out of the Medicaid funded
system of care for people with mental illnesses. We do not want to see adults and
children ignored and left behind in school, work, and life.

We ask that you revise these regulations to make it clear that the federal government
encourages any state system to do all they can to provide effective treatments to people
with serious mental illnesses. We are all non-profit agencies doing the best we can with
ever changing administrative rules and guidelines that have nothing to do with recovery
and serving individual’s in need. Please stop the nonsense and let us do what we do best.

Thank you, (g e, C Ma\/\m%@\

Cynthia C. McKeough

Quality Improvement at Development Centers, Inc.
17421 Telegraph Rd

Detroit, MI 48219

adg - 7170- 7182
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CENTERS FOR MEDICAID AND MEDICARE SERVICES

DEPARTMENT OF HEALTH AND HUMAN SERVICES ?g (,/
ATTENTION:CMS-2261-P

PO BOX 8018

BALTIMORE MD 21244-8018

DEAR DHHS STAFF

| AM WRITING TO OPPOSE PROPOSED RULE CHANGES THAT WOULD ELIMINATE MEDICAID FUNDING FOR HABILITATIVE
SERVICES FOR PERSONS WITH MENTAL RETARDATION AND OTHER RELATED DEVELOPMENTAL CONDITIONS. IN THE
STATE ON NORTH CAROLINA THERE ARE INADEQUATE RESOURCES AVAILABLE TO MEET THE NEEDS OF PERSONS
WNITH DEVELOPMENTAL DISABILITIES. ELIMINATION OF THIS FUNDING SOURCEWILL MAKE ACCESS TO ADEQUATE
MORE DIFFICULT FOR ALL PERSONSWITH DEVELOPMENTAL DISABILITIES.

| AM THE PARENT OF A CHILD WHO HAS CEREBRAL PALSYWITH SEVERAL DISABILITIES. MY DAUGHTER RECEIVES
CASE MANAGEMENT SERVICES AND SCHOOLING AT A DEVELOPMENTAL CENTER. MY FAMILY DOES NOT RECEIVE ANY
MEDICAID FUNDED SERVICES, HOWEVER, | AM CONCERED THAT THERE WILL NOT BE ENOUGH FUNDS AVAILABLE FOR
CASE MANAGEMENT TO CONTINUE WITH SERVICES FOR MY CHILD. | AM A SINGLE MOM AND NEED THIS SERVICE
VERY BADLY. IF YOU ELIMINATE MEDICAID FUNDING FOR HABILITATIVE SERVICES TO PERSONSWITH
DEVELOPMENTALDISABILITIES, CHILDREN LIKE MY SON WILL NOT BE ABLE TO GET THE SERVICES SHE SO IS IN NEED
OF.

SINCERELY;
HOPE AUSTIN SINGLE MOM OF THEREE, ONE WITH A DISABILITY.

2917 DIXON HOWE RD
GASTONA NC 28056
704-913-1679
704-867-6855
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Centers for Medicaid & Medicare Services
Department of Health and Human Services
Attn: CMS-2261-P

P.O. Box 8018

Baltimore, MD. 21244-8018

To Whom It May Concern:

In response the recent request for comments on the Proposed New CMS Rules on Medicaid Rehabilitation Services I am
submitting the following opinion.

The recent changes in practice by CMS and the associated proposed rule changes published on August 13, 2007 are having
a dramatically negative effect at the local level in many states and threaten to do the same throughout the country. The
effect of the rule changes may be well intentioned but in practice they will create a situation where medically necessary
services and supports will be eliminated for some of this country’s most vulnerable citizens. Some of the rule changes seem
to specifically target people living with mental illness and attempt to reduce their access to needed services, these service
include but are not limited to: peer and social support, prevocational activities, experiential programming that focuses on
building confidence and preventing relapse. These supports are both preventative and helps individuals to maintain their
mental health. Some of these services have been working effectively and supported by CMS approved Medicaid funding
for more than ten years.

Overburdening community mental health programs with bureaucratic and administrative processes without additional or
alternative funding causes reduction in direct services and develops inefficencies in an already crippled mental health
system. This systemn change results in a substantial services cut for people who are underserved and at risk of
institutionalization in our prison systein..

A NAMI 2007 publication states that “Medicaid has increasingly funded mental health services , and its share of the mental
health funding by states has increased substantially over the years to become the largest source of public mental health
spending. In addition the Urban Institute analyzed 2004 Medicaid data and concluded that 73% of Medicaid beneficiaries
receiving rehabilitative services had mental health treatment needs, and these beneficiaries are responsible for 79% of
rehabilitation services spending. the dramatic shift of mental health funding to Medicaid has diminished the flexibility of
providing needed community services to people with severe mental illnesses. For these reasons, these regulations will have
a critical effect on individuals with serious mental illness.”

We are against the narrow redefinition of the term “rehabilitative services”. Natrowing this definition will develop a gap
of service provision to many of our valuable citizens. Many people will not fit functional definitions to qualify for Medicaid
services; others who are in the process of recovery will be excluded from community supports because they are
“functioning at normal levels”. These gaps will result in people regressing to lower levels of functioning before needed
services can be obtained. Mental health services will ultimately become more expensive and be less effective.

The concept of “person centered” services and rehabilitation plans cannot be effectively manged by using Medicaid as the
major source of funding. Other funding streams are needed that can provide the innovation and flexibility to allow people to
recovery and inaintain this recovery. Funding for services such as education, employment, housing and pre-vocational
services are critical to provide “person centered care”. Many of the changes being proposed will reduce the number of
people who will be able to access any type of mental health services.

The proposed rule changes should not be implemented until the State and Local government has a plan to actively provide
the necessary recovery focused services that would no longer be “covered” by Medicaid. People with mental illnesses
should not have to bear the burden of Medicaid funding cuts. Thousands of people with mental illnesses depend on
services that are provided by ICCD Certified Clubhouses. These programs have demonstrated a rich history of service
provision that resulted in long term reduction ot services for people with mental ilinesses. The strength of the ICCD



Clubhouse is that its services are always available to participants and can easily reduce the impact and cost of a persons
relapse.. It is a mistake to re-organize funding for long approved services in an effort to reduce short term spending. A
poorly developed strategy will result unnecessary and more costly and emergency spending in the long run. More
importantly though it will cost the lives and futures of those insensitively denied the comparatively inexpensive services
they currently have.

Sincerely, 78,1/4/ 5 %@/’
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Jane Goodridge
3929 Nottaway Road

Durham, NC 27707
919-403-9646
Cell - 919-210-4355
GGOODRIDGE@nc.rr.com

October 1, 2007

Centers for Medicare & Medicaid Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:
Reference; File code CMS-2261-P

I am a board member of Threshold, a Clubhouse for severely mentally ill adults in
Durham, NC. Threshold has been in business as a Non-Profit Organization for over 20
years, relying on Medicaid and state funding to provide needed services in our
community. As a citizen of Durham, as well as a mother whose son died of a mental
illness eight years ago, I am deeply concerned about the welfare of the mentally ill who
are so vulnerable and so unable to plead for themselves. Furthermore, their condition has
no glamour — no one to tout the need to care for HIV-AIDS children or raise awareness
about breast cancer. Society, as a whole, just wishes mentally ill people would disappear
— which certainly seems to be reflected in the Proposed Rule to amend the definition of
Medicaid Rehabilitative Services as published in the Federal Register, August 13, 2007
(Volume 72, Number 155).

It is clear from the published “Summary” of this proposed Rule, that its intent is to
severely restrict rehabilitative services to Medicaid eligible individuals with long term
Mental Illness, through increased documentation requirements for already overburdened
Providers and through extremely restrictive service definitions. Threshold Members rely
on Medicaid as their only health insurance and are threatened by the degree to which
their coverage could be reduced by the proposed Rule change.

Threshold is the life-blood for its members. It is what brings focus to lives that are scary,
fragmented, and very, very difficult. It also has been proved to keep them out of the
hospital. To remove this support from them will only increase Medicaid costs in the long
run with more expensive psychiatric hospitalizations. Some members, with Threshold’s
support, have been able to hold jobs, be more involved with their families, and essentially
have some sort of normal life. Again, without Threshold, that is likely to disappear.




Please do not enact this Proposed Rule. Please think deeply about the mentally ill and
how BEST we can help them. Not throw them to the wolves and hope they disappear.
They won’t.

Sincerely,

C o é;mwg&

L/a/lpe Goodridge

cc:
Mike Leavitt, U. S. Secretary of the Department of Human Services

Mike Easley, North Carolina Governor

U.S. Senator Richard Burr

U.S. Senator Elizabeth Dole

Senator Nesbitt, Co-Chair of the N. C. Legislative Oversight Committee

Rep. Verla Insko, Co-Chair of the N. C. Legislative Oversight Committee
Dempsey Benton, N.C, Secretary of the Department of Human Services

Mike Mosley, Director of the N.C. Division of Mental Health

Leza Wainwright, Deputy Director of the N.C. Division of Mental Health
William Lawrence, Jr., Director of the N.C. Division of Medical Assistance
Tara Larson, N.C. Division of Medical Assistance

Jo Perkins, N.C. Division of Vocational Rehabilitation

Carl Britton-Watkins, Chair of the N.C. Consumer Family Advisory Committee
Debra Dihoff, Director, NC-Alliance for the Mentally Ill

John Tote, Director, Mental Health Association of NC

Yvonne Copeland, NC Council of Community Programs

Tisha Gamboa, Director, N.C. Mental Health Consumer Organization

Joel Corcoran, Director, International Center for Clubhouse Development
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October 1, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Re: File Code CMS-2261-P. Proposed Regulations on Coverage for Rehabilitative
Services

Dear Sir or Madam,

I am writing to state my concern that the CMS proposed rules on Medicaid Rehabilitation
Services will be very detrimental to individuals with mental illnesses. I am particularly
worried that these rules will hurt the ability of states to fund such services as assertive
community treatment (ACT), multi-systemic therapy for children and adolescents (MST),
and other important evidence-based services. Research confirms that such rehabilitation
services help people with serious mental illness to achieve better outcomes such as:
having stable housing and employment, undergoing less hospitalization, and having less
involvement with the criminal justice system.

Even now these services are hard to come by. It is certain that things will become much
worse if the proposed rules are adopted, eliminating 2.2 billion dollars from the already
under-resourced service system.

Again [ urge you to forgo the implementation of your currently Proposed Regulations on
Coverage for Rehabilitative Services. Thank you for considering my viewpoint.

Sincerely,

Dol 2 fddn

Gerald M. Rubin




MINNESOTA

Natlonal Alllance on Mental lliness

October 1, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Re: File Code CMS-2261-P. Proposed Regulations on Coverage for Rehabilitative Services.
Dear Sir or Madam:

The National Alliance on Mental Illness of Minnesota (NAMI-MN) appreciates the opportunity
to comment on the proposed rules regarding coverage for rehabilitative services under the
Medicaid program. With 22 local affiliates, NAMI Minnesota is the state’s largest grassroots
organization representing children and adults with mental illness and their families. Many of
our members have personally experienced the effectiveness of rehabilitation services and have
been able to live, work and participate in their communities as a direct result of these services.

Research confirms that individuals with serious mental illnesses who receive rehabilitation
services achieve better outcomes, such as stable housing and employment. They also experience
fewer hospitalizations and less involvement with the criminal justice system. Yet, despite these
well documented findings, these services remain out of reach for the vast majority of individuals
with mental illnesses and their families.

NAMI Minnesota knows that without access to treatment and community supports children have
poor educational outcomes and end up in out-of-home placements or the juvenile justice system.
We know that adults with mental illness end up homeless, in the criminal justice system,
unemployed or living with a very poor quality of life. For this reason, we are particularly
concerned that any new regulations governing rehabilitation services facilitate the provision of
these services and in no way discourage systems and providers from increasing the availability of
these critical services. Many of our members are very troubled by the estimate in the proposed
regulation that these rules would remove 2.2 billion dollars from an already under-resourced
service system.

NAMI is very appreciative of the effort in the proposed rules to encourage states to use
rehabilitative services to meet the goals of the New Freedom Commission. We particularly
agree with the quote from the Commission referenced in the preamble to the rules, “[m]ore
individuals would recover from even the most serious mental illnesses and emotional

Member

W NAMI-MN National Alliance on Mental lliness of Minnesota 1

Community
Solutions Fund 800 Transfer Road, Suite 7A, St. Paul, MN 55114 Tel: 651-645-2948 or 1-888-473-0237 Fax 651-645-7379




disturbances if they had earlier access in their communities to treatment and supports that are
evidence-based and tailored to their needs.”

We believe that the emphasis on recovery and person-centered planning and the inclusion of the
individual, their families and other individuals in treatment planning is a very positive
development that will further improve access to treatment. However, other sections of the
proposed regulations have the potential to frustrate the ability to engage individuals in the
process of recovery and provide evidence based and tailored services. We are particularly
concerned about the prohibition on billing for services that may maintain a person’s functioning
and the broad exclusion of services that are “intrinsic” to other programs. We will describe these
concerns in greater detail below.

Overall, NAMI believes that a system of rehabilitative services must follow these principles:

e Services should attain a high degree of accessibility and effectiveness in engaging and
retaining persons in care.

o The effects of these services shall be sustained rather than solely crisis-oriented or short-
lived.

e Services must be age and gender appropriate, culturally competent, and attend to trauma
and other factors known to impact on one’s recovery.

e Whenever possible, services should be provided within the person’s home and/or
community, using the person’s natural supports.

Specific comments on sections of the preamble and regulations follow:
Section 440.130 Diagnostic, screening, preventative, and rehabilitative services.

Section 440.130(d)(1)(iii) — Definition of qualified providers of rehabilitative services

This section provides general requirements for providers of rehabilitative services. While NAMI
fully supports choice for consumers of services, we request clarification that schools and other
systems could be reimbursed under Medicaid for services provided by employees of that system
who meet Medicaid provider requirements. For example, it is often most efficient for schools to
hire a therapist or behavioral aide rather than contract with an outside provider. This also allows
for proper training and accountability.

Our members report great barriers to coordinating their services and supports so we would like to
ensure that the burden is not shifted to consumers and their families to find service providers
who will accept Medicaid because other systems such as education are no longer providing
someone to give the service. Nothing in the current regulations prohibits schools and other
systems from using their own employees, but CMS should clarify in the preamble that such




practices are permissible as long as individuals are informed of their choice to seek another
Medicaid provider if they wish to do so.

Section 440.130(d)(1)(v) Definition of Rehabilitation Plan

NAMI commends CMS for the emphasis on a person-centered planning process including the
individual, the individual’s family and others of the individual’s choosing. The active
participation of the individual is an essential part of the recovery process. In addition, research
indicates that recovery is greatly facilitated by support from an individual’s family.

NAMI also applauds the requirement that the plan include goals for the rehabilitation services,
the services to be provided, and a timeline for assessment of the effectiveness of the provided
services. It is important that individuals and their families have clear information about the
services that are being made available so they can ensure that the services are actually received.
It is also necessary for a treatment plan to have clear goals and for providers and the individual to
periodically review whether goals and services need to be altered.

Several of our members have raised concerns, however, about the relationship between a
rehabilitation plan and other service plans. CMS should clarify that plans produced by other
entities, such as an individualized education plan or provider treatment plan, can be the
rehabilitation plan as long as they meet the requirements of Section 440.130(d)(3).

Recommendation:
Add: The requirement for a rehabilitation plan may be met by a treatment plan,

individualized educational plan or other plan if the written document meets the
requirements in Section 440(d)(3).

Section 440.130(d)(vi) Definition of Restorative Services:

The proposed regulation and the preamble indicate that services that provide assistance in
maintaining functioning may only be reimbursed as a rehabilitative service when necessary to
help an individual achieve a rehabilitative goal. They further clarify that rehabilitative goals
must be designed to assist with the regaining or restoration of functional loss. We have received
overwhelming feedback from our members regarding their concern with the exclusive emphasis
on restoring functioning rather than maintaining functioning. Many of our members describe
their personal recovery process as varied, with periods of maintenance as well as periods of
restoration. As one NAMI member stated, “recovery is not a linear process trending upward.”
Instead, consumers and family members describe their illnesses as up, down and stable
depending on the period of time. In addition, many times these fluctuations did not depend on




the rehabilitation services, but rather on outside events, changes in the course of the illness, or
changes in medication effectiveness.

Moreover, our members noted that a person’s history and severity of illness could be such that a
period where the person is not regressing is meeting a rehabilitative goal. For example, an
individual with schizophrenia who has experienced multiple hospitalizations and contacts with
law enforcement and who has gained sufficient living skills to maintain stable housing may need
services to continue those skills. Withdrawing services as soon as the person’s living skills were
sufficiently restored to allow him or her to live in home for a brief period is inadvisable because
the person’s history and severity of illness indicate that he or she is likely to regress without
further support.

Requiring that a person deteriorate before services can be provided is not cost effective. For
individuals with serious mental illnesses, a break in services and support can lead to a downward
spiral and long period of acute illness. Thus, NAMI recommends that the proposed rule be
amended to allow provision of rehabilitative services if the rehabilitation plan documents that
based on the individual’s history and severity of illness, such services are needed to prevent
regression. The provider would be required to periodically review whether the history and
severity of illness continue to merit rehabilitative services to prevent regression as part of the
review of the rehabilitation plan.

Moreover, NAMI recognizes the value of consumer run services such as clubhouses and peer
support services. Many of our members find these services to be instrumental in their recovery.
These programs also recognize that progress is not always linear and prohibiting services to
prevent regression can be a barrier to their ability to serve people in need of services.

CMS has full authority to allow rehabilitation services which will prevent regression or
deterioration. Section 1901 of the Medicaid Act clearly authorizes expenditures for
rehabilitation and other services to help families and individuals “attain and retain capability for
independence and self-care.”(emphasis added).

In addition, NAMI commends CMS for specifying that rehabilitative services enable an
individual to perform a function, but the individual is not required to demonstrate that they
actually performed the function in the past. This is particularly true for children, who will not
necessarily have had the ability to perform a function in the past due to their level of
development and acquisition of age appropriate skills. It would be helpful for CMS to further
clarify that rehabilitation services may be provided to children to achieve age appropriate skills
and development.

Medicaid is a critical funding source for evidence based practices for children with serious
mental illnesses. For example, multi-systemic therapy has been funded under Medicaid and has




been proven in multiple clinical trials to produce good outcomes for children, including reduced
psychiatric symptoms, decreased substance use and abuse, decreased hospitalizations and out of
home placements, less contact with law enforcement, and increased school attendance.

However, NAMI hears from many of our members regarding their inability to access MST and
other services. The proposed regulations should encourage the further dissemination of evidence
based services for children by clarifying that rehabilitative services are available to allow
children to gain age appropriate skills and development.

Recommendation:

Amend the language of restorative services to add: In these instances, services that provide
assistance in maintaining functioning may be considered rehabilitative only when necessary to
prevent regression based on a documented history and severity of illness or to help an
individual achieve a rehabilitation goal defined in the rehabilitation plan.

Secondly, amend the language to add bolded language: Restorative services means services that
are provided to an individual who has had a functional loss and has a specific rehabilitative goal
toward regaining that function. For children, this can include services to achieve age
appropriate skills and development.

Section 440(d)(1)(vii) Definition of Medical Services

The proposed regulations provide that medical services are those required for the diagnosis,
treatment or care of a physical or mental disorder. It would be helpful to clarify that
rehabilitation services include a functional assessment of the individual. It is critical for a
provider to attain the correct diagnosis, but our members experiences indicate that individuals
with the same diagnosis may have very different rehabilitative goals and services based on their
current functional level and their stage of recovery from the illness. Accordingly, we
recommend that CMS amend this section to specifically include functional assessment or to
indicate in the preamble that such an assessment is part of the meaning of diagnosis. This would
provide consistency with later requirements in the proposed regulation for a rehabilitation plan
which must be “based on a comprehensive assessment. .. including diagnosis and presence of a
functional impairment in daily living.”

Recommendation:

Add bolded language: services that are required for the “diagnosis, assessment, treatment or
care of a physical or mental disorder...”

Section 440.140(d)(3) Definition of Written Rehabilitation Plan




NAMI commends CMS for requiring a written rehabilitation plan to guide treatment. We support
the inclusion of the individual and the individual’s family in the development of the
rehabilitation plan.

However, NAMI strongly urges additional language to provide needed flexibility to address the
nature of mental illness and the current practices in mental health service delivery.

For example, as indicated in our prior comments on restorative services, NAMI encourages
language which allows the reevaluation process to determine whether services were effective in
preventing regression or deterioration as well as achieving reduction of disability and restoration
of functional ability.

We further note that while individuals should always be encouraged to actively participate in
treatment planning, rehabilitative services are often required to assist an individual in acquiring
the skills necessary to understand the benefits of treatment and begin a recovery process.
Assertive community treatment teams (ACT) for example, is an evidence based practice based
on an outreach model and a team approach to providing services to individuals with serious
mental illness who also have a history of multiple hospitalizations and/or involvement with law
enforcement. ACT teams report that they often will need to provide services for a period of time
before an individual is ready to sign a treatment plan. However, they can develop the plan and
provide services with the goal of developing social and living skills such that the individual is
able to more actively participate and sign a treatment plan.

Moreover, the mental health service delivery system is not always coordinated and individuals
with serious mental illnesses can move into new communities. It is not uncommon for an
individual with serious mental illness to lack sufficient linkages to the community provider
system. An individual with a serious mental illness who has been released from jail or the
hospital without continuity of care or someone who has recently moved to a new community
may experience a crisis and require rehabilitation services such as mobile crisis services. At the
point of service, the provider of mobile crisis may not have a treatment plan signed by the
individual on file, particularly if that individual was not a previous resident of that community.
In addition, an individual in a psychiatric crisis may not be able to actively participate in a
treatment plan at that time. If the individual has Medicaid coverage, they should be able to get
coverage for this intervention regardless of the fact that these requirements for a written
treatment plan could not be met. The proposed regulations should have sufficient flexibility to
allow Medicaid financing for crisis stabilization services.

Of course, it is preferable to have a planning process and a crisis plan included in the
rehabilitation plan. However, the regulations should have sufficient flexibility to recognize that
this will not always be possible.




In addition, a mental health provider does not always have knowledge of alternate providers of
the same service and it may be confusing to the individual being served if the provider attempts
to give this information. However, the rehabilitation plan should indicate that the person has
been given information about any available resource listing alternative providers. We suggest
adding language that clarifies this obligation and recognizes that in some circumstances, such as
an emergency intervention, it may not be feasible to do so.

Recommendation:
Amend the proposed rule to add bolded language:

(xi) indicate the anticipated provider(s) of the service and when feasible document that the
individual was informed of any available resource for identifying alternate providers of the
same service.

(xiv) ... if it is determined that there has been no measurable reduction of disability, prevention
of regression, or restoration of functional level, any new plan...

(xv) document that the individual or representative participated in the development of the plan,
signed the plan, and received a copy of the rehabilitation plan or document the exigent
circumstances which prevented such participation in the development of the plan, signing
of the plan and/or receipt of a copy of the plan. Such circumstances may include, but are
not limited to, the need to provide services to allow an individual to begin the planning
process or to receive services in the event of an emergency or crisis.

Section 440.130(d)(4) Impairments to be Addressed

The regulation states that services “may address the individual’s physical impairments, mental
health impairments, and/or substance-related disorder treatment needs.” NAMI appreciates the
express inclusion of mental health and substance-related treatment needs. However, NAMI is
concerned about the explicit omission of developmental disabilities from the list of impairments
to be addressed in this section and in other parts of the rule and preamble. NAMI believes that a
categorical exclusion of a particular disability is disability-based discrimination and should not
be included in the proposed regulations. We urge CMS to allow all individuals regardless of
disability to be eligible to receive rehabilitative services if the requirements for provision of the
service are met.

Recommendation:

Amend to add bolded language: may address the individual’s physical or mental impairments,
mental health impairments, and/or substance-related disorder treatment needs.”




Section 440.130(d)(5) Settings

This section of the regulation can be very helpful in reinforcing that rehabilitative services may
be provided in natural settings and build upon natural supports. However, NAMI urges CMS to
revise the preamble language which gives states the authority to determine the setting for the
service. Rehabilitation services should be available in whatever setting will yield the best results
and the appropriate setting should be determined as part of the rehabilitation planning process
with input from the individual with mental illness and his or her family.

We also recommend adding to the settings listed in the proposed regulations to clarify that
rehabilitative services can be provided in setting such as schools, workplaces and in the
community. Assertive community treatment and mobile crisis, for example, often take place in
the community and outside of a home or facility. The preamble includes some of these settings,
but it would be helpful to also have them in the regulation itself.

Recommendation:
Delete section of the preamble granting states the authority to determine the setting.

Add to the list of settings: ... school, workplace, foster home, group home, mobile crisis
vehicle, community mental health center, substance abuse treatment setting, community
setting and other settings.

Section 441.45 Rehabilitative Services

Section 441.45(a)(1) — Assurance of compliance with other federal regulations

NAMI appreciates the specific inclusion of these regulatory requirements. However, it would be
helpful to also include the regulatory and statutory requirements of Early and Periodic Screening,
Diagnosis and Treatment Services (EPSDT), which mandate that Medicaid beneficiaries under
the age of 21 must receive all medically necessary services to ameliorate or correct a physical or
mental condition regardless of whether the services are included in a state’s Medicaid plan. 42
U.S.C. Section 1396d(r)(5) and 42 C.F.R. Section 440.40(b).

EPSDT is a critical requirement for children with mental illness who require rehabilitative
services to facilitate their recovery and full participation in their schools and communities.
States should be required to ensure that nothing in their implementation of these regulations will
compromise the mandate in the EPSDT provisions.

Recommendation:




Add bolded language: and 440.40(b) of this chapter and 42 U.S.C. Sections 1396(d)(r)(5) and
1396a(a)(43).

Section 441.45(a)(5)(iii) Specifies the methodology under which rehabilitation providers are
paid.

Each state will be required to submit a state plan amendment on rehabilitation services. NAMI
strongly urges CMS to allow states maximum flexibility in payment methodology to support
evidence based practices. As the preamble notes, the President’s New Freedom Commission
determined that more adults and children with serious mental illnesses would recover if they had
access to evidence based treatment. NAMI’s research indicates that there are critical shortages
of these services in all states. CMS should ensure that its policies facilitate providing more
access to effective services such as Assertive Community Treatment, Multi- Systemic Therapy
and Therapeutic Foster Care.

Many states find it administratively efficient to combine services provided in these evidence
based treatment programs, a practice commonly known as “bundling.” Services can be bundled
into a case rate, daily rate or similar arrangement. This allows a provider to predict revenue and
facilitates its ability to hire the extensive teams of individuals required to provide these services
with fidelity to the model. ACT services, for example, will often be provided by a 10 member
team, including nurses, a psychiatrist, a peer specialist, a substance abuse specialist and others.
Numerous research studies have confirmed that good outcomes are dependent on fidelity to the
model, including the active participation of a full team. States should be given the flexibility to
choose the method that they believe will best allow them to ensure fidelity to the evidence based
practice and replication throughout the state.

While CMS’s goal of ensuring that Medicaid is not paying for non-rehabilitative services is
laudable, this objective can be achieved by examining the services that are combined in the
bundled rates. States should be required to explain their rate setting methodology, but they
should not be arbitrarily prohibited from using bundling methodologies that are efficient and
essential to significant expansion of the availability of the evidence based services. CMS allows
managed care arrangements that use similar methodologies and should be consistent in its review
of state rehabilitation plan amendments.

Recommendation:

In reviewing state plan amendments, CMS should allow states flexibility in rate setting
methodologies. If there are concerns about the services that are provided within a bundled rate
methodology, CMS should review the state’s documentation of the specific services they intend
to provide within the combined rate.




Section 441.45(b)(1) Services that are excluded from rehabilitation, including those that are
intrinsic elements of other programs

NAMI strongly urges CMS to strike this section of the regulation because these provisions create
an ambiguous standard that states and beneficiaries will be unable to apply. The preamble and
the regulation give no guidance on how to determine if a service is an intrinsic element of
programs other than Medicaid. Individuals with mental illnesses, their families, and state
policymakers will not be able to determine what is intrinsic to other programs and this lack of
clarity undermines the integrity of the Medicaid program.

Moreover, the ambiguity of the proposed regulations places states in an untenable position. They
can either forego federal funds that they may be entitled to or they can bill Medicaid and risk an
audit and the eventual loss of state dollars. For Medicaid to operate successfully as a state-
federal program, the terms and conditions of the relationship and what can be provided must be
clear and readily applied by states.

Furthermore, the current language in the proposed rule can be read to disallow rehabilitative
services that are furnished through a non-medical program as either a benefit or an administrative
activity, including those that are intrinsic elements of other programs. However, under the
Medicaid statute, a Medicaid eligible individual who resides in a state that has chosen the
rehabilitation option is entitled to rehabilitative services paid for by Medicaid regardless of their
participation in another program. The proposed language in Section (b) (1)(i) regarding
therapeutic foster care acknowledges this distinction and provides an exception for “medically
necessary rehabilitation services for an eligible child.” This language should be included in
Section (b)(1) to clarify the agency’s intent.

Clarifying language is particularly important for children, who are entitled to Early and Periodic
Screening, Diagnostic and Treatment Services (EPSDT). As previously noted, this mandate
requires that children receive all necessary services to correct or ameliorate a physical or mental
condition, regardless of whether the service is covered under the state Medicaid plan. See 42
U.S.C. Section 1396d(r)(5). Thus, Medicaid eligible children are entitled to all rehabilitative
services necessary to ameliorate a physical or mental condition such as mental illness. This clear
mandate also applies regardless of whether the rehabilitative service is intrinsic to another
program or is furnished as a benefit or administrative activity of another program.

Finally, third party liability rules under Medicaid have recognized that states have an obligation
to determine if another entity is legally liable for payment of the services. If CMS is unwilling to
strike the language, the proposed regulations should be clarified such that services are only
excluded if the other program has a specific legal obligation to pay for services to a specific
Medicaid recipient. Programs that are financed by capped or discretionary appropriations from
state or local entities should be specifically excluded from these provisions.
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NAMI believes that if this language is unchanged, it will have a devastating effect on the ability
and willingness of other programs to provide quality treatment to adults and children with
serious mental illnesses. These other programs are often operating with little resources and
growing need. If they are denied Medicaid resources to pay for the treatment for individuals
with mental illnesses, some are likely to fail to provide needed services and others may refuse to
serve individuals with mental illnesses.

Moreover, the ambiguity inherent in the language of the proposed rule will discourage the
dissemination of evidence based practices in these other programs. NAMI is just beginning to
see child welfare, juvenile justice and corrections programs that serve large numbers of adults
and children with serious mental illnesses recognize the value of these mental health
interventions and coordinate with the mental health system to adopt such practices. Research
clearly shows that this coordination leads to better outcomes. The proposed rule should facilitate
and not impede such progress.

Finally, the President’s New Freedom Commission report decried a fragmented service system
that denied hope and opportunity to adults and children with serious mental illnesses. They
wrote:

The promise of the New Freedom Initiative-a life in the community for everyone-can be realized.
Yet, for too many Americans with mental illnesses, the mental health services and supports they
need remain fragmented, disconnected and often inadequate, frustrating the opportunity for
recovery. Today's mental health care system is a patchwork relic-the result of disjointed reforms
and policies. Instead of ready access to quality care, the system presents barriers that all too often
add to the burden of mental illnesses for individuals, their families, and our communities.

NAMI strongly urges CMS to reconsider the current language in this section of the proposed rule
which furthers fragmentation by discouraging other systems from offering treatment to
individuals with serious mental illnesses. NAMI is deeply concerned that this provision will
move us in the wrong direction at a time when states are showing progress in moving toward
systems’ coordination.

Recommendation:
Strike Section 441.45(b)(1).

If CMS is unwilling to strike this section, add:
“including services that are intrinsic elements of programs other than Medicaid [list of

programs], except for services which are medically necessary rehabilitation services for an
eligible individual.
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And add: This exclusion will only apply if the programs other than Medicaid are legally
liable to provide the services to a specific Medicaid eligible individual. Discretionary
appropriations do not constitute legal liability to a specific individual.

Sections 445(b)(i) and (ii) Exclusion of Therapeutic Foster Care Services

Therapeutic foster care, also known as treatment foster care (TFC), has a strong evidence base
supporting its effectiveness for children with serious mental illness. Trained parent/providers
work with youth in the treatment home to provide a structured and therapeutic environment
while enabling the youth to live in a family setting. These services are effectively used to avoid
out of home placement and more trauma to the child and family. Moreover, this intervention has
been proven in multiple clinical trials to improve functional behavior, reduce contact with law
enforcement, and decrease hospitalization and out of home placements.

As part of the President’s Executive Order on Community Based Alternatives for People with
Disabilities, the President ordered federal agencies to review their policies and regulations “to
improve the availability of community-based services for qualified individuals with disabilities”
and promote the integration of adults and children with disabilities in their local communities.
The proposed language in these sections should be altered to facilitate the provision of treatment
foster care so children with mental illnesses can continue to live in the community, rather than in
more costly residential and hospital settings.

The preamble to the regulation indicates that CMS is promulgating this regulation because some
states have packaged services within therapeutic foster care which are not medically necessary
rehabilitative services. CMS should clarify in the regulation that states may only provide
medically necessary rehabilitative services as part of any bundling of services, but should allow
states to use a case rate, daily rate or other arrangement as long as the services included in that
rate are medically necessary rehabilitation services.

Recommendation:
Revise these sections to read:
) Services that are packaged as part of therapeutic foster care services which are
not medically necessary rehabilitation services for an eligible child. States are
permitted to package medically necessary rehabilitation services to provide

therapeutic foster care to an eligible individual child.

Section 445(b)(1)(iv): Exclusion for Teacher Aides
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NAMI urges CMS to clarify that the language regarding school services does not apply to
behavioral health aides and other mental health providers who address a child’s functional
impairments which interfere with his or her ability to learn. Mental health providers in the
schools play an essential role in allowing children to develop into productive, independent adults
and the proposed regulations should encourage the provision of these services. The New
Freedom Commission called for schools to play a far greater role in effectively addressing the
mental health needs of students and NAMI recommends amending this provision to ensure
consistency with that call to action.

Recommendation:

Add: Routine supervision and non-medical support services provided by teacher aides in school
setting (sometimes referred to as “classroom aides” and “recess aides”), however this exception
shall not apply to behavior aides and other related service providers in the classroom that
are designated to address a specific child’s functional impairments and to provide
rehabilitative services for that child.

Section 445(b)(2): Exclusion of habilitation services

As previously noted, NAMI is concerned about policies that exclude a particular disability or
group of disabilities from eligibility for a Medicaid service. Individuals with mental retardation
and related conditions, such as cerebral palsy, appear to be categorically excluded in this
proposed regulation from rehabilitation services.

In addition, in Section 6411(g) of the Omnibus Reconciliation Act of 1989 (OBRA 89),
Congress required that a final regulation specify the type of habilitation services to be covered.
This Congressional directive does not contemplate complete exclusion of the services from
coverage under the rehabilitation option.

Recommendation:

Delete the categorical exclusion for habilitation services. Additionally, delete the categorical
exclusion of people with mental retardation and related conditions from eligibility for
rehabilitation services.

Section 445(b)(3): Exclusion for recreation or social activities that are not focused on

rehabilitation.
NAMI applauds CMS’s statements in the preamble that specifically note that “for an individual

with a mental illness, what may appear to be a social activity may in fact be addressing the
rehabilitative goal of social skills development as identified in the rehabilitation plan.” We also
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appreciate earlier clarification that an activity that may appear to be recreational may be
rehabilitative if it is addressing a particular impairment and functional loss. NAMI urges CMS
to include this clarifying language in the regulation itself in addition to the discussion in the
preamble.

We also urge CMS to clarify that personal care services that are performed to teach the
individual some independent living skills are coverable services. For individuals with mental
illness, modeling and cuing are often used to teach these skills and personal care services may be
provided as part of the process in furtherance of the rehabilitation goal. The purpose of the
service is to achieve a rehabilitative goal, rather than to provide personal care to the individual.
The preamble recognizes this distinction by specifying that teaching an individual to cook a meal
to re-establish the use of her or his hands or to restore living skills may be a coverable
rehabilitation service. It would be helpful to provide that clarification in the regulation as well.

NAMI further urges CMS to clarify that supportive services furnished to address rehabilitative
goals may be provided in community settings, including employment and academic settings or in
the context of preparing to enter employment or academic settings as long as the primary
purpose of the services is to achieve a rehabilitative goal rather than to assist the person with
gaining employment or education. Employment and education settings or contexts can be
therapeutic because the individual must interact or prepare to interact with others and manage
symptoms in an increasingly challenging environment. As long as the service is directed at
achieving the rehabilitative goal rather than retaining a job or furthering an education, the
services should be reimbursable as rehabilitation services.

Recommendation:

Add: Recreational and social activities that are addressing a particular impairment or
functional need, such as social activities addressing a goal of social skills development, are
reimbursable as rehabilitation services.

Add: Services, however, that are directed at achieving a rehabilitative goal may be
provided in the context or setting for work or education if the purpose of the service is to
address a functional impairment rather than to assist with employment or academic
enhancement.

Add bolded language: Personal care services, except for those which are furnished to teach a
skill in furtherance of a rehabilitative goal.

Section 441.45(b)(4): Exclusion of services provided by public institutions.
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This section of the proposed rules restates current law with respect to public institutions. NAMI
appreciates the language stating that “rehabilitative services could be reimbursed on behalf of
Medicaid-eligible individuals paroled, on probation, on home release, in foster care, in a group
home, or other community placement...”

The language, however, also states that such community services cannot be “part of the public
institution system.” NAMI strongly urges CMS to strike the word “system” to be clear that
community services which are rehabilitative are reimbursable regardless of whether a child or
adult remains part of the juvenile justice or correctional system. This is particularly important
for rehabilitation services that are provided in the community while the youth or adult with
mental illness is still under the auspices of the correctional system, such as mental health services
in a group home for children who are under juvenile court jurisdiction or forensic assertive
community treatment for adults who are still in the corrections system. This clarification is very
important given the large numbers of youth and adults with mental illnesses who come under the
jurisdiction of these systems. It is consistent with other sections of the preamble and regulation
which recognize that involvement in other programs does not affect Medicaid eligibility for
services.

NAMI also strongly urges deletion of language indicating that community services can only be
reimbursable if they are not used in the administration of other non-medical programs. This
language is ambiguous and the preamble gives no guidance to determine whether services are
used in the administration of a non-medical program. NAMI believes that a Medicaid eligible
individual should receive rehabilitative services if medically necessary to address a functional
impairment regardless of any involvement in another program. This point is included in the
preamble language noting “enrollment in these non-Medicaid programs does not affect eligibility
for Title XIX services.” NAMI seeks similar language in the final regulation.

Recommendation:

Strike the following language: ... that are not part of the public institution system, when the
services are identified due to a medical condition targeted under the State’s Plan, are not used in
the administration of other non-medical programs.

Section 441.45(b)(8): Exclusion of services that are not provided to a specific individual.

NAMI applauds the discussion in the preamble recognizing that “effective rehabilitation of
eligible individuals may require some contact with non-eligible individuals.” The preamble
further explains that counseling sessions for the treatment of the child may include the parents or
other non-eligible family members and concludes that “contacts with family members for the
purpose of treating the Medicaid eligible individual may be covered under Medicaid.”
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NAMI appreciates this recognition of the importance of family relationships in supporting
recovery. Recent research studies have confirmed that family support leads to better outcomes
from treatment. NAMI urges CMS to amend the rule to add language from the preamble to be
clear on this point.

Recommendation:
Add: Contacts with and services to family members and other non-eligible individuals for
the purpose of treating the Medicaid eligible individual may be covered as a rehabilitative

service.

Thank you for the opportunity to comment on the proposed regulations. We appreciate your
consideration of our recommendations.

Sincerely,

< o< AN
Sue Abderholden
Executive Director
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October 2, 2007

Center for Medicaid and Medicare Services
Department of Health and Human Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, Maryland 21244-8018

To Whom It May Concern:

The Council of Agency Directors of Cuyahoga County, Cleveland, Ohio would like to
make the following comments on the proposed CMS rule for the Medicaid Program:
Coverage for Rehabilitative Services:

While the proposed rule on balance is reasonable and consistent with the way behavioral
health care providers in Ohio conduct their business, there are several issues that warrant
further attention.

1) “Intrinsic Elements” need further definition. It is proposed “in Sec. 441.45(b)(1)

2)

that coverage of rehabilitative services would not include services that are intrinsic
elements of programs other than Medicaid.” We appreciate that Medicaid
rehabilitative services are based on medical necessity and are to be “coordinated
with, but do not include, services furnished by other programs that are focused on
social or educational development goals.” However, this is a slippery slope.
Individuals receiving treatment need a holistic approach to their care and issues
under the medical necessity umbrella may at times warrant discussion about an
individual’s housing, vocational or educational needs. The mere mention of these
needs or services should not give cause for CMS to reject wholesale Medicaid
billing reimbursements for legitimate rehabilitative services where the focus is,
indeed, on treatment.

Behavioral health care providers are often told by state and county authorities that
they need to use evidence based practices more prolifically. Ironically, those same
evidence based practices often do not conform to revenue reimbursement
requirements. While we appreciate that CMS proposes to do away with so-called
“bundled services,” we would be negligent in not commenting that by doing so,
CMS is turning away from proven evidence-based practices such as Therapeutic
Foster Care, Assertive Community Treatment Teams, Intensive Home and
Community Based Services and Multi-Systemic Therapy. These may be “models of
care” and not “medically necessary services defined under Title XIX of the Act,” but
research has proven their effectiveness for children with serious emotional
disturbance and adults with mental illness.

An Association of Community Mental Health Agencies of Cuyahoga County
John Nosek, President ¢ 3100 Euclid Avenue o Cleveland, Ohio 44115
216-361-7760 ext. 148, jnosek@pepcleve.org




Center for Medicaid and Medicare Services
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3) While CMS makes clear the difference between habilitative and rehabilitative services,
what is unclear is the application of rehabilitative services for children and adolescents
with serious emotional disturbance. Young people are passing through developmental
life stages and continuously learning new skills. “Restoration of functioning,” as a
concept applied to children, is confusing. Further definition here would be helpful. For
adults with chronic mental illness, we are encouraged that CMS recognizes “that
rehabilitation goals are often contingent on the individuals’ maintenance of a current
level of functioning.” But we need further clarity when CMS says, “In these instances,
services that provide assistance in maintaining functioning may be considered
rehabilitative only when necessary to help an individual achieve a rehabilitation goal as
defined in the rehabilitation plan.” We are hopeful that such rehabilitation goals, based
on medical necessity, would include such things as compliance with medications,
maintenance of stability in the community, etc.

4) Further clarity is needed on CMS’ proposal to “exclude payment for services that are
provided to residents of an institution for mental disease (IMD), including residents of a
community residential treatment facility of over 16 beds.” First, please define an
“institution.” While certainly, room and board at a children’s residential treatment facility
may not be billed to Medicaid, it is unclear why other medically necessary behavioral
health interventions would be disallowed.

Thank you for this opportunity to provide feedback. Please feel free to add us to any
forthcoming response list you may compile. We appreciate your consideration of these
comments.

Sincerely,

Unad_

John Nosek
President
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October, 1, 2007

Centers for Medicare & Medicaid Services
Dept of Health and Human Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concem:

Reference: File code CMS-2261-P

The Bazelon Center for Mental Health Law is submitting the following comments
on the Proposed Rule for Coverage for Rehabilitative Services under the Medicaid
program, as published in the Federal Register, August 13, 2007.

OVERVIEW (PREAMBLE)

There is an incorrect statement in the preamble with respect to the availability of
FFP for a Medicaid-covered service furnished to a child that is included in the
child’s special education program under IDEA. Under the statute, Section 1903(c),
Medicaid is not prohibited or restricted from paying for services that are included in
the child’s individualized education program.

PROVISIONS OF THE PROPOSED RULE

Section 440.130: Diagnostic, screening, preventative and rehabilitative services

440.130(d)(1)(v), Definition of Rehabilitation Plan

This section provides a general definition of the rehabilitation plan, including the
role of the individual in the planning process. We applaud CMS for including
requirements that are designed to ensure the individual’s participation in this
process, but believe the wording could be improved. There is a real difference
between an individual providing “input” and an individual having “active
participation.” By including both terms in different places, the regulation confuses
this issue. Further, by requiring the plan to be developed by the provider
significantly diminishes the role of the individual. In mental health service delivery,
it is a better and far more common practice to have a service planning team working
with the active participation of the individual than to have a single provider develop
the plan.

1101 Fifteenth Street NW, Suite 1212, Washington DC 20005-5002 @ 202/467-5730 @ fax 202/223-0409 & info@bazelon.org  www.bazelon.org



In the preamble, CMS recommends the use of a person-centered planning process. There is,
however, no reference to person-centered planning in the regulation itself.

Providers should also be encouraged to be flexible in response to the individual’'s needs. Serious
mental illness is often a cyclical disorder and, in the course of their recovery, individuals may
suddenly deteriorate, requiring a change in services. Service planning and goal setting should
anticipate this need and crisis plans need to be developed as part of the rehabilitation plan.

Rehabilitation providers should also be encouraged to inform individuals that they have the right
to prepare an advance health care directive, or to appoint a health care agent, enabling them to
express in advance their wishes should they later become incapacitated. All Medicaid providers
are required under federal law to inform individuals about advance directives, although state law
governs how those directives are to be developed and implemented.

Recommendation:

Revise the language under paragraph (v) so as to require the plan to be developed by a team that
is led by a qualified provider working within the State scope of practice act, with the active
participation of the individual (unless it is documented that the individual is unable to actively
participate due to their medical condition), the individual’s family (if a minor or as the individual
desires), individual’s authorized decision maker and/or of the individual’s choosing and
following the guidance of the individual (or authorized decision-maker), in the development,
review and modification of the goals and services.

This change should also be made to section 440.130(d)(3)(ii) and (xiii).

Add language to Section 440.130(d)(1)(v) to the effect that CMS encourages the use of person-
centered planning processes.

Encourage providers to take into account the possibility of relapse, and incorporate within
individuals’ rehabilitation plans provisions for how they will respond should crises arise.

When developing a rehabilitation plan with the individual, providers should inform the person of
their right to prepare an advance health care directive, or to appoint a health care agent, enabling

them to express in advance their wishes should they later become incapacitated.

440.130(d)(1)(vi) Definition of Restorative Services

This definition stipulates that restorative services are those that enable an individual to perform a
function, and that the individual does not have to have actually performed the function in the
past. This language is critical, as loss of function may have occurred long before restorative
services are provided. This would be particularly true for children, as some functions may not



have been possible (or age-appropriate) at an earlier date. The regulation needs modification to
make the meaning of this section clearer.

This definition also includes as appropriate rehabilitation services those services designed to
maintain current level of functioning but only when necessary to help an individual achieve a
rehabilitation goal. While rehabilitation services should not be custodial, for people with serious
mental or emotional disabilities, continuation of rehabilitative services are at times essential to
retain their functional level. Failure to provide a supportive level of rehabilitation would result in
deterioration necessitating a reinstatement of intensive services. We are concerned that states
and providers will interpret the current proposed regulation as prohibiting the coverage of
services necessary for retention of improved functioning as well as maintaining the highest
possible functional level, leading individuals to deteriorate to the point where they will be
eligible for services. This serves no one’s interest.

Section 1901 of the statute specifically authorizes funds for “rehabilitation and other services” to
help individuals “retain” capability for independence and self-care. This provides authority for

CMS to allow states to furnish services that will maintain an individual’s functional level.

Recommendation:

Further clarify that a child need not demonstrate that he or she was once capable of performing a
specific task in the past if it were not possible or age-appropriate for the child to have done so.
Specifically, the language should state that restorative services include services to enable a child
to achieve age-appropriate growth and development and that it is not necessary that the child
actually performed the activity in the past. (Note, this phrasing is taken from current CMS
regulation of managed care plans at 42CFR 438.210(a)(4)(ii)(B)). An example of a child who
was developmentally on track to perform a function, but did not because it was not yet age-
appropriate would be helpful. Currently, the regulation only has an example of an adult.

Secondly, revise the definition of when services may be furnished to maintain functioning to
include as an acceptable goal of a rehabilitation plan the retaining of functional level for
individuals who can be expected to otherwise deteriorate.

440.130(d)(1)(vii) Definition of medical services

The definition of medical services should explicitly make clear that functional assessment, as
well as diagnosis, is a covered rehabilitation service. It is impossible to create an effective and
meaningful plan of services without an assessment of the person’s functional capacity - clinical
assessments focus on clinical signs and symptoms (such as hallucinations) and are insufficient
for preparation of a rehabilitation plan and do not provide a good basis of measuring change.

This definition also includes the word “care” after treatment, but that term is nowhere else
defined. Does it mean clinical care? The word rehabilitation should be inserted here to make




clear the term “medical services” includes rehabilitation. This is important because the term
“medically necessary” is used in this regulation to indicate necessary rehabilitation services.

Recommendation:

Add to section (vii) the word “assessment” before the word “diagnosis” and replace the word
“care” with the word “rehabilitation.”

440.130(d)(1)(viii)(2)Scope of Services

The definition of scope of services is limited to medical or remedial services. However, the term
restorative services is also used in this regulation to describe covered rehabilitation services.

Language is included in the preamble to the effect that services are to be provided at the least
intrusive level to sustain health. Coupled with states’ obligations to furnish care in the least
restrictive setting, this wording can encourage providers to focus on delivery of the most
effective community services that can improve the individual's functioning within a reasonable
time frame and discourage provision of restrictive levels of care that are unacceptable to the
individual.

Recommendation;

Insert the word “restorative” after “medical” in the first sentence of the definition of scope of
services. The same change is needed to (d)(3)(vi).

Insert into this section a requirement that rehabilitation services be delivered in a coordinated
mannet.

The preamble phrase “services are to be provided at the least intrusive level to sustain health and
ensure the maximum reduction of physical or mental disability and restoration of the individual
to the best possible functional level” should be added to the definition of the scope of services,
and additionally, services should also be required to be provided in the most integrated,
appropriate setting.

440.130(viii)(3) Written Rehabilitation Plan

The inclusion of this section is to be commended, and generally we agree with the intention as
well as the specific language. However, we do urge some amendments (see below). In addition,
there are some issues where the regulation is unclear and issues are unaddressed.

For example, how does CMS expect providers to indicate progress towards the goals in the
rehabilitation plan? Need there be a progress note for every encounter? (Since CMS is currently
requiring providers to account for and bill services in 15-minute increments, a progress note for




every encounter will become a major burden, especially when services are delivered to a group.)
We would recommend that progress notes be required at least monthly, leaving it to states to
require, or providers to make, more frequent notes in cases where that may be appropriate. The
guiding factor should be that the service record includes information that is necessary for clinical
purposes and that this information is presented in a way that meaningfully demonstrates the
nature and course of services being provided.

Is it allowable for a service planning team to create a single plan of services that address both
treatment issues and rehabilitation issues? Frequently in mental health service delivery clinical
issues (such as medication and therapy) are planned in conjunction with rehabilitation needs
(skill building, etc.). Requiring two separate planning processes and two separate planning
documents is burdensome not only on providers but also on the individual consumer. Clearly,
multiple service plans do not facilitate coordination or accountability. The regulation does not
prohibit a single plan of service, but it would be extremely helpful to the field if CMS could
clarify that this is indeed preferable.

Finally, there should be documentation that the provider has provided the individual with
information on advance directives.

Recommendations:

We recommended inclusion of the following requirements regarding the written rehabilitation
plan:

that this plan be written in plain English so that it is understandable to the individual.

. that the plan include an indication of the level of participation of the individual as well as
his or her concurrence with the plan.

. that the plan of services be based on a strengths-based assessment of needs;

. that the plan include intermediate rehabilitation goals;

. that, as indicated, the plan include provisions for crisis intervention;

. that the plan include individualized anticipated review dates relevant to the anticipated

achievement of long-range and intermediate rehabilitation goals;

. certification that the individual has been informed about their rights regarding advance
directives;
. substitute for the requirement that the plan list the potential alternate providers of the

same service a requirement that the plan include an assurance that the individual has




received this information (to the extent the service planning team is aware of all existing
providers.

CMS should also encourage a single treatment and rehabilitation plan and a single planning team
and service planning meetings.

440.130(4) Impairments to be addressed

The regulation states that services may address an individual’s physical impairments, mental
health impairments and/or substance-related disorder treatment needs. In describing this section
in the preamble, the agency also states that because rehabilitative services are an optional service
for adults, states have the flexibility to determine whether they will be limited to certain services
for specific populations.

Limiting services to only one group, based on diagnosis or disability violates Medicaid’s
requirement that services be furnished in sufficient amount, duration and scope to reasonably
achieve their purpose. Excluding coverage of rehabilitative services needed by individuals with
mental illnesses would also violate Title IT of the Americans with Disabilities Act, 42 U.S.C. §
12132.

Recommendation:

Section 440.130(4) should be changed to delete “/or” after the word “and” in this sentence.

440.130(5) Settings

In addition to the settings cited in the regulation, it would be helpful to add some of the settings
where other sections of the regulation limit coverage, in order to clarify that those prohibitions
are not absolute. It would also be helpful to add in the regulation settings described in the
preamble.

Recommendation:

Add to the list of appropriate settings for rehabilitation services “schools, therapeutic foster care
homes, and mobile crisis vehicles.”

Section 441.45: Rehabilitative Services

441.45(a)(2)

This section limits rehabilitative services to those furnished for the maximum reduction of
physical or mental disability and restoration of the individual to their best possible functional
level, as defined in the law. However, it would be helpful to reiterate here when services may be




furnished to retain or maintain functioning (see comments above).

It would also be valuable to include the language in the preamble (page 45204) regarding how to
determine whether a particular service is a rehabilitation service, based on its purpose.

Recommendation:

Insert additional language into 441.45(a)(2) to describe when services may be furnished with the
goal of retaining or maintaining functioning.

Insert additional language into this section (from the preamble) to state that it is helpful to
scrutinize the purpose of the service as defined in the care plan in order to determine whether a

specific service is a covered rehabilitative benefit.

441.45(b) Non-covered services

This section introduces a whole new concept into Medicaid, one that conflicts with federal
statutory requirements. It denies Medicaid coverage for covered services to covered individuals
if such services are furnished through another program, including when they are considered
“intrinsic elements” of that program. There are many mechanisms that states and localities use to
fund mental health services for persons who are uninsured or underinsured. These programs
frequently operate on capped appropriations distributed through grants to providers. This is a
very different situation from when an individual has other insurance (where the insurer has a
contracted legal liability to pay) or when an agency has already received a federal payment to
meet a specific need of a particular person (such as through Title IV-E for certain case
management services).

There is little clarity in the regulation on how this provision would be applied as the regulation
provides no guidance on how to determine whether a service is an “intrinsic element” of another

program.

We can see only two situations in which Medicaid might have been paying for services that fall
under this test. Either a provider bills Medicaid for a service which is not a Medicaid-covered
service — in which case this is a fraud-abuse issue and does not warrant a change in rule for all
providers and systems. Or, CMS is concerned that non-medical programs are furnishing
Medicaid covered services (and meeting all Medicaid requirements) but have other resources
available to them for providing the service (even though these other resources are generally
targeted to non-Medicaid individuals). In the latter case, what is the legal basis for denying
federal financial participation for the Medicaid-covered individual?

Furthermore, few of the other cited programs have a clear legal obligation to provide these
services or have the resources to do so. Without revision, this new rule would conflict with the
federal statutory mandate to provide all medically necessary services covered by the state




Medicaid plan, and for children, all medically necessary services covered by 42 U.S.C. §
1396d(a). See 42 U.S.C. §§ 1396a(a)(10), 139677 (1396d(r)). The net result of this new rule will
be that Medicaid-eligible individuals will be denied services, both by Medicaid and by the other
cited program (due to lack of resources in the other program). Thus, the rule effectively denies
them medically necessary Medicaid services, in direct contradiction of the statute.

Recommendation:

We strongly recommend that this entire section be dropped, because it conflicts with the
Medicaid statute.

Alternatively, the section should be clarified and narrowed so as to specifically focus on
situations where an entity (e.g. an insurer) has a specific legal obligation to pay for the services
for the specific Medicaid-covered individual. Programs operated through capped or discretionary
appropriations from states or localities should be specifically excluded from this provision.

Some subsections of Section 441.45(b) include language that ensures that children in the other
settings that are cited (therapeutic foster care, foster care or child care institutions for a foster
child) can nonetheless receive medically-necessary rehabilitation services if those services are
provided by qualified Medicaid providers. This phrase should be inserted under paragraph (b)(1)
so that it will apply to all of the subsections (i) through (iv).

The preamble states that Medicaid-eligible individuals in other programs are entitled to all
rehabilitative services that would have been provided to individuals outside of those other
programs. The preamble also makes clear that Medicaid rehabilitative services must be
coordinated with services furnished by other programs. The regulation should include this
language.

It is especially important that mental health providers be able to work with children and adults
with serious mental disorders in all appropriate settings. For children, the school day can be an
especially critical time. While classroom aides may not be eligible mental health providers, the
presence of a mental health provider in the classroom to address a specific child’s functional
impairments should be a covered service.

Similarly, a child with a serious mental disorder being reunified with its family may have specific
issues directly stemming from the mental disorder. Mental health rehabilitation services to

address these problems (as distinct from generic reunification services) should be covered.

441.45(b)(1)(1) Therapeutic foster care

Therapeutic foster care is the least restrictive out-of-home placement for a child with a serious
mental disorder. Therapeutic foster care is a widely covered evidence-based practice with more
than half a dozen controlled clinical trials demonstrating improved outcomes (see the Report on




Mental Health from the U.S. Surgeon General). The alternative for most such children would be
immediate placement in an institutional setting, such as a residential treatment program or
psychiatric hospital, at significantly higher expense.

If states are not able to create a package of covered services as therapeutic foster care and pay on
that basis, this will result in inefficiencies and raise administrative costs.

The regulation makes no acknowledgment that therapeutic foster care is a mental health service,
provided through mental health systems to children with serious mental disorders who need to be
removed from their home environment for a temporary period and furnished intensive mental
health services. This mental health intervention is designed for children both in and outside of
the foster care system; it is not a service exclusively for children in the foster care system.

Recommendation:

Therapeutic foster care should be listed as a covered rehabilitation service for children with
serious mental disorders at imminent risk of placement in a residential treatment facility.
Covered services should not, however, include room and board costs.

In discussing therapeutic foster care, the preamble provides that states must define all of the
services to be provided and the payment methodology for a covered service. Accordingly, states
should be given the discretion to define therapeutic foster care as a single service and pay
through a case rate, daily rate or other appropriate mechanism.

Language should also be included in 441.45(b)(1)(i) to clarify that any covered rehabilitation
service may always be furnished by mental health rehabilitation providers to children in
therapeutic foster care.

441.45(b)(2)

The proposed regulation makes it explicit that habilitation services are not coverable as
rehabilitation services. This section is based on a premise that individuals with developmental
disabilities never can require, or be eligible for, rehabilitation services.

This section in problematic, especially for persons dually-diagnosed with developmental
disability and mental health disorder.

Recommendation:

Revise this section to clarify that individuals with a mental disorder are eligible for medically-
necessary rehabilitation services regardless of whether they also have another diagnosis, such as
mental retardation or other developmental disability.




441.45(b)(3)

The Preamble includes examples of when recreational or social activities may be covered
services due to a focus on skill building or other rehabilitative needs. However, the regulation
does not include any examples or any specific language explaining when these activities are
covered services. This is a serious omission, as the regulation alone may be interpreted in the
field as denying any recreational or social activities no matter how therapeutic and how focused
they are on restoring functioning.

In addition, personal care services are not considered a rehabilitation service. However, some
services related to personal care, such as skills training in personal care, are covered
rehabilitative services. It would be helpful if CMS would clarify this and also explain to
providers how they document that a service was personal care skill building, even though the
provider may have had to demonstrate (and therefore provide) personal care in the process.

Recommendations:

Language that is similar to that in the preamble that describes when a recreational or social
activity is appropriately considered a rehabilitation services should be included in the regulation
at section 441.45(b)(3).

The regulation should clarify how personal care furnished as an integral part of personal care
skills training is covered and how it is to be documented.

Individuals in Secure Custody and Residing in Public Institutions

The addition of the phrase “in secure custody of” law enforcement is unnecessary as the
regulation also requires that the individual be residing in a public institution. The law only
stipulates that FFP not be available for individuals in a public institution, and does not reference
secure custody.

Recommendation:

Delete the phrase “in secure custody.”

441.45(b)(7) Services for individuals who are not Medicaid eligible

This section ensures that services furnished for the treatment of non-Medicaid eligible
individuals are not covered. In the preamble (page 45207) there is an explanation of how
services that are furnished through contacts with non-eligible individuals, but which are
exclusively for the treatment of Medicaid-eligible individuals, are covered. No such explanation,
however, 1s included in this section.
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Recommendation

The language in the preamble explaining when services may be furnished through contacts with
relevant individuals who are not themselves Medicaid-eligible are covered rehabilitation services
should be included in the regulation.

OTHER ISSUES

Payment and Accounting for Services

Although not specifically described in this regulation, recent CMS insistence on accounting and
billing for services through 15-minute increments and the denial of payment through daily rates,
case rates and similar arrangements are supported by language in the regulation, at least by
inference.

These new shifts in rate setting methodology are not efficient and are moreover extremely
detrimental to the provision of evidence-based mental health services which are more and more
frequently being offered as a package of intertwined interventions delivered in a flexible manner.
These services include assertive community treatment, multisystemic therapy, day rehabilitation
services, therapeutic foster care and others.

There are alternative ways to hold states accountable for ensuring that non-covered activities are
not reimbursed. For example, it is possible to devise rate structures that do not pay providers for
time spent on non-covered activities, but that remove the currently imposed extreme
administrative burden.

The requirements in this regulation regarding service planning and documentation are relevant
here. These new rules should negate the need for overly prescriptive micro-management of

Medicaid providers.

Recommendation:

We strongly urge CMS to work with other federal agencies, the states and the field to devise
payment methodologies that support the best practice and the most successful outcomes for
children and adults with mental disorders. Recent announcements about limiting payment to
single fees for single activities and interventions should be withdrawn.

EPSDT Mandate

The regulation appears to ignore the Title XIX mandate that children under age 21 are eligible for
all federal Medicaid-covered services, regardless of whether that service is defined in the state
plan or covered for adults. In several places, the regulation needs to be amended to reflect the
EPSDT provision.

11




Recommendation:

Section 441.45(a), insert a new paragraph clearly stating that states must ensure that children
receive all federally-covered Medicaid rehabilitation services when medically necessary to
correct or ameliorate a physical or mental illness or condition.

Section 441.45(b)(4), which refers to services having to be targeted under the State’s plan should
be amended to reference EPSDT for children.

Section 441.45(a)(5) should clarify that even when the state plan does not include certain
rehabilitative services, these services must nonetheless be made available to children when
medically-necessary.

Thank you for the opportunity to comment on the proposed regulation.

Sincerely,

éj/w /(»7@472

Chris Koyanagi
Policy Director
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September 27, 2007

Dear S ] /V -
Re: Proposed Medicaid change for Rehabilitation Services

I am chairman of the Board of Directors of Piedmont Pioneer House, Inc. (PPH). Iam writing
in response to the recent announcement from Medicaid of the possibility that psychosocial
rehabilitation services may no longer receive funding. We are quite concerned.

Piedmont Pioneer House is a daytime “fraternity” located behind the old orthopedic hospital on
South New Hope Road, Gastonia, NC. For five days a week people with severe mental illness
commune with their peers. This builds self-esteem and helps with their rehabilitation.

If this “no funding” change occurs, PPH, Inc. will have to possibly close its doors unless another
funding source can be found. PPH has been in operation since 1977 and has provided excellent
services for people who have a mental illness in Gaston and Lincoln counties. If this program
closes because of non-funding from Medicaid, then there will be many people in our community
in crisis situations, therefore, causing our community to be in a crisis situation.

Many with mental-illness will have to be hospitalized or incarcerated. This will cost tax payers
more money, not to mention the toll on human lives and even deaths that could be prevented. A
one night stay in a psychiatric hospital can cost up to $2000. Therefore a 10 night stay would
cost Medicaid around $20,000 and a person can receive two years of psychosocial rehabilitation
for that price. So if a person had three to four hospitalizations per year, that would amount to
three to four times the cost of psychosocial rehabilitation. Clubhouses certified by the
International Center for Clubhouse Development (I.C.C.D.) such as, Piedmont Pioneer House
have proved to reduce hospitalization rates by up to 85% in the severe and persistent mentally ill
population.

I.C.C.D. clubhouses also assist their members in finding employment and to pursue educational
goals. PPH currently has two members attending college courses and two members working on
their GED’s. PPH has successfully helped several people return to work and therefore no longer
require Social Security Disability benefits.

In closing, I ask that you please take into considerations how this proposed change would affect
the mental health population. I assure you the outcome would not be good. If you had a family
member with mental illness, would you not want him functioning at his highest potential in the
least restrictive environment with friends and a support system?

Thank you for your consideration of this very important matter.

(ﬁerely,
071/4/744/%441

Jonathan App
Piedmont Pioneer House Board Chat
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September 29, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Re: File Code CMS-2261-P. Proposed Regulations on Coverage for Rehabilitative
Services.

I am very troubled by the estimate in the rule that would save the federal government 2.2
billion dollars. Creating barriers to services will not save money in the long run. Rather,
it will increase the costs from hospitalization, incarceration and other bad outcomes that
result from a failure to get needed treatment. I am the mother of a mentally ill son in
prison, resulting largely from lack of services and a member of NAMI for many years.
His having been in prison nearly half his life without meaningful treatment only
exacerbates the problem. But the system all too often handles it this way.

Policy needs to make it clear that the federal government encourages any state system to
do all they can to provide effective treatments to people with serious mental illnesses.

There are good points, such as family participation and encouragement of communication
between providers, the individual and family members. However, these changes are
recommended.

Recommended changes:
Section 440.130(d)(1)(v) and 440.130(d)(3) Rehabilitation Plan:

The proposed regulations require that a written rehabilitation plan set out the services that
will be provided. The plan is to be written with the involvement of the individual and the
family. We very much applaud the agency for including the person and the family in the

planning and for encouraging person centered planning.

We would like to see some flexibility in the rules to allow providers to conduct outreach
to individuals who may not be ready to be part of a formal treatment planning process.
Sometimes, it takes repeated visits before a person is ready and understands how
treatment will be a benefit to him or her.

In addition, there are times when a person is in crisis and needs help. At that point, they
might not be able to be part of a planning process. If they are new to a community or
have recently been in the hospital or jail, they also may not have a treatment plan on
record. The rules should allow treatment in these narrow circumstances.

Recommendation;



Clarify the provisions in the regulation to allow payment for outreach and emergency
services.

Section 440.130(d)(1) Rehabilitation and Restorative Services:

Under the proposed regulations and the preamble, rehabilitative goals have to be targeted
at progress. They can’t be used to maintain stability unless that is linked to another goal
where they are still working on improvement. But mental illness does not work in a
straight line upward. For many of us and our loved ones, the path to recovery is not
straight up or down. It is often a process with periods of progress and periods where
symptoms may have to be closely managed to prevent deterioration. The changing
course of serious mental illness must be factored into the proposed regulations governing
rehabilitative services.

For some of us and our family members who have been hospitalized or in jail, staying
stable and in housing is not easy and is an achievement. It also requires services so we
do not deteriorate and get worse. We hope the agency will adjust its regulations to take
into account the nature of our illnesses and those of our family members and allow
services to prevent deterioration of the illnesses.

Recommendation:

Revise the proposed rule to allow payment for rehabilitative services to prevent
deterioration as well as to restore functioning.

Section 441.45(b) Exclusion of services, including those that are an “intrinsic
element” of other programs:

Many adults and children with mental illness and their families are also part of other
service systems— including criminal justice, juvenile justice, education, housing, and
child welfare. In my community, people with mental illness are overrepresented in these
systems and we face major challenges to make sure that people with mental illness do not
fall through the cracks.

The proposed regulations could make that challenge much more difficult. We are just
starting to see some of these other systems provide the help that people with mental
illness need. If these regulations are a barrier to getting federal dollars for some of the
costs, then other systems will either stop providing the care or they will stop serving
people with mental illness. Either way, people with mental illness and their family
members are the ones who will get hurt.

We have reviewed this proposed regulation and the preamble and we do not know how to
determine whether something is “intrinsic” to another system. We urge the agency to use
terms and factors that are easily understandable by those who use these services and their
families as well as state policymakers.



Finally, Medicaid is a program that people rely upon to pay for their care. If Medicaid is
required to pay for healthcare services, then it should not matter whether the service is
“intrinsic” to another system. It is important that Medicaid remain a reliable source of
payment for people.

Recommendation:

Delete all references to other systems and pay for rehabilitative services for individuals
with serious mental illnesses when they need them and where they need them.

Section 441.45(b) Exclusions for therapeutic foster care and classroom aides:

Many children with mental illnesses rely upon therapeutic foster care. This is a service
that works well and creates good outcomes such as going to school more, staying out of
trouble with law enforcement, and living in a stable place. The proposed regulations
should give states the ability to get federal resources to support this effective service as
long as the services are rehabilitative.

The proposed regulations say that the federal government will not provide resources for
recess aides or classroom aides. We believe that the rule also needs to clearly inform
schools that Medicaid will pay for behavior aides and other mental health providers who
are giving services to a particular child. Children with mental illnesses and their families
have been fighting a long battle to get mental heath services provided to children in
schools and this regulation should support that effort by clearly encouraging school based
mental health services.

Recommendation:

Amend the proposed rule to allow therapeutic foster care and let states combine the
services in one rate if that works best for them. The federal government can meet its
goals by making sure that the rate only includes rehabilitative services.

Amend the regulation to say that the exclusion does not include behavior aides or other
related service providers who are providing services to a particular child.

Section 441.45(b)(2) Exclusion for Mental Retardation and other conditions and
Habilitation Services:

The proposed regulations prohibit people with mental retardation or related conditions,
like cerebral palsy, to get rehabilitation services. As advocates for one group — people
with mental illness — we do not support the exclusion of any other group on the basis of
their disability.



We also understand that Congress asked the federal agency to determine which
habilitation services to cover. It did not give the agency the option to ban all habilitation
services.

Recommendation:

The proposed rules should not exclude people with mental retardation and related
conditions and habilitation services.

Linda Quinet

American living in France M \
Voting state: Connecticut
Iquinet@earthlink net ( ﬁ Ll [

Mailing address:
41 Morena, Irvine, CA 92612
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Lugene Hunt
1008 Avon Ave. Apt. 1
Burlington NC 27215

October 2, 2007

Centers for Medicare & Medicaid Services
Attention: CMS-2261-P

P. O. Box 8018

Baltimore, MD 21244-8018

To whom it may concern:
Reference: File code CMS-2261-P

I’m writing you concerning a proposal that was made at one of your CMS meetings. |
understand this proposal consists of cutting the funds and this may affect the
Psychosocial Services in which I am a client. I must say the program has helped me
tremendously through out the years. Coping with mental illness has not been easy but
with this program I have come along way. It also has kept me out of the hospital; and
that’s a good thing.

The program provides other services such as; .Transitional employment; independent
living and educational classes for Academic Skill (GED).

As you see this program is very vital to me and others. Please reconsider your proposal
that this program may stand. Thank you for your time.

Sincerely yours,

Frqoe Pt

Lugene Hunt




Bryan D. Eaker
112 Dunes Drive
Kings Mountain, NC 28086

September 25, 2007

Centers for Medicaid & Medicare Services
Department of Health and Human Services
Attn: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

I am a Rehabilitation Specialist for Adventure House, a Psychosocial Rehabilitation
Program that follows ICCD standards for the “Clubhouse” model. This model started in
New York City in the 1950’s. This successful rehabilitation model now serves those with
mental illnesses, not only in the United States but throughout the world. Clubhouse
utilizes the “word ordered day” rehabilitation process and guarantees its members: the
right to a place to come; the right to meaningful relationships; the right to meaningful

work; and the guaranteed right to a place to return.

I would like to respond to the recent request for comments on the Proposed New CMS
Rules on Medicaid Rehabilitation Services. I would specifically like to give my opinion
on Definition of Restorative Services: 440.130(d)(1)(v1).

This definition includes appropriate rehabilitation services designed to maintain current
level of functioning but only when necessary to help an individual achieve a
rehabilitation goal. While rehabilitation services should not be custodial, for those with
mental illnesses, continuation of rehabilitative services is at times essential to retain their
functional level. Failure to provide a supportive level of rehabilitation would result in
deterioration, necessitating a reinstatement of intensive services. Without a place “to
come to each day, build meaningful relationships, be able to work, and be welcomed
back no matter how long you’re absent” our members would surely find themselves on
the psychiatric floor of a hospital, in jail, or possibly homeless ... as many of our

members were before joining Adventure House. Section 1901 of the statute specifically




authorizes funds for "rehabilitation and other services" to help individuals "retain"
capability for independence and self-care. This provides authority for CMS to allow

states to furnish services that will maintain an individual's functional level.
My recommendation would be revise the definition of when services may be furnished to

maintain functioning to include as an acceptable goal of a rehabilitation plan the retaining

of functional level for individuals who can be expected to otherwise deteriorate.

Sincerely,
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September 20, 2007

Centers for Medicare and Medicaid Services
Department of Health and Human Services
Attention CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

Dear Sir or Madam:

I am writing to urge you to fully implement the recommendations of the National
Alliance for the Mentally Il regarding the proposed regulations on coverage for Medicaid
Rehabilitative Services. Those recommendations represent the wisdom of those who are
challenged by mental illnesses and their families, who know very well what rehabilitation
services are necessary to the process of recovery from mental illnesses.

Thank you,

Daue, &[@&KU}

@\jin , L
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September 27, 2007

Rebecca B. Edwards, MA, QSAP, QP
809 North Lafayette Street, Suite H
Cleveland Psychosocial Services, Inc.
Shelby, North Carolina. 28043

Centers for Medicare and Medicaid
Department of Health and Human Services
Baltimore, MD, 21244-8018

To whom it may concern:

I have worked with both substance abuse, mental health, and those with dual diagnosis,
since 1999. I have seen some substance abuse clients get better and others who could not
hold on to their sobriety. I have never seen a mental health client “recover” from their
mental illness. Those clients that I have on my case load are severe and persistent
mentally ill. Many of my clients also have chronic health problems as well. They have
few resources and sometimes no support. It is currently very hard to find almost non-
existent resources for Medicaid clients and almost impossible to obtain resources for
those who do not have entitlements. The proposed Medicaid changes will endanger those
clients. The changes seem to indicate that if the “illness” is not caught early, then the
chronically mental ill will be left on their own. The American Medical Association states
that substance abuse is a disease. Those with severe and persistent mental illness is by
definition an illness and chronic. Some may get to a level of functioning that is better but
most will not. Do we tell someone that has had a stroke or a heart attack that they will not
get better and so no rehabilitation will be had because they are chronic? We are first to do
no harm to our clients. Doctors, clinicians, and community support are supposed to do no
harm. How much harm will your new proposal do in undermining our already fragile
clients and the strained and fragile mental health system? Most of my clients are on the
lowest part of Maslow’s Hierarchy with trying to get their basic needs met. How can they
improve their life on a time table when they are seeking to get basic needs and safety
issues met? Many times community support is the life line to help them get their basic
needs and safety issues met; however, we have to earn their trust and that takes time as
most have been hurt many times in their life. We are not supposed to be their support
system, but many times there is no one else they can depend on.

Robecer. B, Edoinds

Rebecca B. Edwards, MA, QSAC, QP




DATE: 9-26-07

Centers for Medicare & Medicaid Services
Dept of Health and Human Services
Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concemn:
Reference: File code CMS-2261-P

Adult and Child Mental Health Center, Inc. is submitting the following comments on the
Proposed Rule for Coverage for Rehabilitative Services under the Medicaid program, as
published in the Federal Register, August 13, 2007.

Adult and Child Mental Health Center is a Indiana state certified Joint Commission on
Accreditation of Healthcare Organizations accredited community mental health center primarily
serving seriously emotionally disturbed children and seriously mentally ill adults residing in
Indianapolis, Indiana and Johnson County Indiana. Our organization provides recovery oriented
behavioral health services to approximately four thousand three hundred (4300) registered clients
each year. Our services include “evidence based treatments” such as Assertive Community
Treatment, Integrated Dual Diagnosis Treatment, Supported Employment and Illness
Management and Recovery. Our continuum of services include access to inpatient psychiatric
care, residential treatment, therapeutic foster care, partial hospitalization, intensive outpatient
therapy, home based counseling, and case management. Because our organization primarily
serves a low income disabled population, Medicaid Rehab Option funding is our primary funding
source supplemented by Division of Mental Health and Addiction funding, and Indiana
Department of Child Services funding.

We have significant concerns with the proposed regulations, as they will create barriers to the
recovery process for the children and adults that our agency serves. We would like to comment
on the following four areas of the proposed rule:




440.130(d)(1)(vi) Definition of Restorative Services

This definition stipulates that restorative services are those that enable an individual to perform a
function, and that the individual does not have to have actually performed the function in the
past. This language is critical, as loss of function may have occurred long before restorative
services are provided. This would be particularly true for children, as some functions may not
have been possible (or age-appropriate) at an earlier date. The regulation needs modification to
make the meaning of this section clearer.

This definition also includes as appropriate rehabilitation services those services designed to
maintain current level of functioning but only when necessary to help an individual achieve a
rehabilitation goal. While rehabilitation services should not be custodial, for people with serious
mental or emotional disabilities, continuation of rehabilitative services are at times essential to
retain their functional level. Most severe mental illnesses are marked by cyclical periods of sharp
symptom exacerbation and remission, and the long-term clinical course of these conditions is
difficult to determine. As an illustration, Mental Health: A Report of the Surgeon General, notes
that for people living with schizophrenia, "..a small percentage (10 percent or so) seem to remain
severely ill over long periods of time (Jablensky et al., 1992: Gerbaldo et al., 1995). While these
individuals can significantly improve, "most do not return to their prior state of mental function."
(Mental Health: Report of the Surgeon General, 1999, pg. 274).

Given this sobering clinical data, failure to provide a supportive level of rehabilitation would
result in deterioration necessitating a reinstatement of intensive services. We are concermed that
states and providers will interpret the current proposed regulation as prohibiting the coverage of
services necessary for retention of improved functioning as well as maintaining the highest
possible functional level, leading individuals to deteriorate to the point where they will not be
eligible for services. This serves no one’s interest.

Section 1901 of the statute specifically authorizes funds for rehabilitation and other services to
help individuals retain capability for independence and self-care. This provides authority for
CMS to allow states to furnish services that will maintain an individual’s functional level.

Similarly, CMS in the Medicare program explicitly acknowledges the importance of maintenance
of current functioning as an acceptable goal:

For many other psychiatric patients, particularly those with long-term, chronic conditions,
control of symptoms and maintenance of a functional level to avoid further deterioration
or hospitalization is an acceptable expectation of improvement. "Improvement" in this
context is measured by comparing the effect of continuing treatment versus discontinuing
it. Where there is a reasonable expectation that if treatment services were withdrawn the
patient's condition would deteriorate, relapse further, or require hospitalization, this
criterion is met."




Medicare Hospital Manual, Chapter II, Section 230.5 Hospital Outpatient Psychiatric
Services; Medicare Intermediary Manual, Part 3, Chapter II, Section 3112.7 Outpatient
Hospital Psychiatric Services.

Additionally, The preamble and section 441.45(b) of the proposed rules exclude prevocational
services. However, rehabilitative services should include prevocational services when they are

provided to individuals that have experienced a functional loss.

Recommendation:

Further clarify that a child need not demonstrate that he or she was once capable of performing a
specific task in the past if it were not possible or age-appropriate for the child to have done so.
Specifically, the language should state that restorative services include services to enable a child
to achieve age-appropriate growth and development and that it is not necessary that the child
actually performed the activity in the past. (Note, this phrasing is taken from current CMS
regulation of managed care plans at 42CFR 438.210(a)(4)(i1)(B)). An example of a child who
was developmentally on track to perform a function, but did not because it was not yet age-
appropriate would be helpful. Currently, the regulation only has an example of an adult.

Secondly, revise the definition of when services may be furnished to maintain functioning to

include as an acceptable goal of a rehabilitation plan the retaining of functional level for
individuals who can be expected to otherwise deteriorate.

Clarify that pre-vocational services are allowable services when appropriately tied to a
rehabilitation goal.

440.130(viii)(3) Written Rehabilitation Plan

We do urge some amendments (see below). In addition, there are some issues where the
regulation is unclear and issues are unaddressed. Without attention to our suggestions, this new
requirement will add significantly to the administrative time and expense of agencies serving
individuals in need of rehabilitative services.

For example, how does CMS expect providers to indicate progress towards the goals in the
rehabilitation plan? The guiding factor should be that the service record includes information that
is necessary for clinical purposes and that this information is presented in a way that
meaningfully demonstrates the nature and course of services being provided.

Is it allowable for a service planning team to create a single plan of services that address both
treatment issues and rehabilitation issues? Frequently in mental health service delivery clinical
issues (such as medication and therapy) are planned in conjunction with rehabilitation needs
(skill building, etc.). Requiring two separate planning processes and two separate planning
documents is burdensome not only on providers but also on the individual consumer. Clearly,




multiple service plans do not facilitate coordination or accountability. The regulation does not
prohibit a single plan of service, but it would be extremely helpful to the field if CMS could
clarify that this is indeed preferable.

We are puzzled by the requirement that the plan include information on alternate providers of the
same service. In almost all communities, the number of providers willing to accept Medicaid
reimbursement is small. This reality is even more problematic in rural and frontier areas of the
country. Expecting staff responsible for planning to now become familiar with alternate
providers is an unreal expectation.

Person-centered planning requires the active participation of the individual. CMS further
recommends the involvement of the consumer’s family, or other responsible individuals.
However, requiring the signature of the client or representative in some rare cases may be
problematic. There are two factors to consider.

First, severe mental illness is episodic, and it is not always possible to determine when an
exacerbation of the illness may occur. There may be instances in which a person, because of the
symptoms of their illness, may not believe they are sick or comply with the signing the treatment
plan, and it is also true, that at this point in the individual’s life, retention of services are critical
to prevent hospitalization, incarceration, or other public or personal safety consequences. There
is also no guarantee that the individual has appointed a representative, or that the consumer in
crisis could identify this person. Therefore, CMS should allow for the documentation by the
provider who meets state requirements of reasons that the client, or their representative is not
able to sign the treatment plan.

Recommendations:

We recommended inclusion of the following requirements regarding the written rehabilitation
plan:

X that this plan be written in plain English so that it is understandable to the individual.

X that the plan include an indication of the level of participation of the individual as well as
his or her concurrence with the plan. CMS should allow for the documentation by the
provider who meets state requirements of reasons that the client, or their representative is
not able to sign the treatment plan.

X that the plan of services be based on a strengths-based assessment of needs;
X that the plan include intermediate rehabilitation goals;
X that, as indicated, the plan include provisions for crisis intervention;




X that the plan include individualized anticipated review dates relevant to the anticipated
achievement of long-range and intermediate rehabilitation goals;

X substitute for the requirement that the plan list the potential alternate providers of the
same service a requirement that the plan include an assurance that the individual has
received this information (to the extent the service planning team is aware of all existing
providers.

CMS should also clarify that a single treatment and rehabilitation plan is acceptable and
encourage a single planning team and service planning meetings.

Section 441.45: Rehabilitative Services

441.45(a)(2)

This section limits rehabilitative services to those furnished for the maximum reduction of
physical or mental disability and restoration of the individual to their best possible functional
level, as defined in the law. However, it would be helpful to reiterate here when services may be
furnished to retain or maintain functioning (see comments above).

It would also be valuable to include the language in the preamble (page 45204) regarding how to
determine whether a particular service is a rehabilitation service, based on its purpose.

Recommendation:

Insert additional language into 441.45(a)(2) to describe when services may be furnished with the
goal of retaining or maintaining functioning.

Insert additional language into this section (from the preamble) to state that it is helpful to
scrutinize the purpose of the service as defined in the care plan in order to determine whether a
specific service is a covered rehabilitative benefit.

441.45(b) Non-covered services

This section introduces a whole new concept into Medicaid, one that conflicts with federal
statutory requirements. It denies Medicaid coverage for covered services to covered individuals
if such services are furnished through another program, including when they are considered
intrinsic elements of that program. There are many mechanisms that states and localities use to
fund mental health services for persons who are uninsured or underinsured. These programs
frequently operate on capped appropriations distributed through grants to providers. Thisisa
very different situation from when an individual has other insurance (where the insurer has a
contracted legal liability to pay) or when an agency has already received a federal payment to
meet a specific need of a particular person (such as through Title IV-E for certain case




management services).

There is little clarity in the regulation on how this provision would be applied as the regulation
provides no guidance on how to determine whether a service is an intrinsic element of another
program.

We can see only two situations in which Medicaid might have been paying for services that fall
under this test. Either a provider bills Medicaid for a service which is not a Medicaid-covered
service in which case this is a fraud-abuse issue and does not warrant a change in rule for all
providers and systems. Or, CMS is concerned that non-medical programs are furnishing
Medicaid covered services (and meeting all Medicaid requirements) but have other resources
available to them for providing the service (even though these other resources are generally
targeted to non-Medicaid individuals). In the latter case, what is the legal basis for denying
federal financial participation for the Medicaid-covered individual?

Furthermore, few of the other cited programs have a clear legal obligation to provide these
services or have the resources to do so. Without revision, this new rule would conflict with the
federal statutory mandate to provide all medically necessary services covered by the state
Medicaid plan, and for children, all medically necessary services covered by 42 U.S.C. §
1396d(a). See 42 U.S.C. §§ 1396a(a)(10), 1396?? (1396d(r)). The net result of this new rule will
be that Medicaid-eligible individuals will be denied services, both by Medicaid and by the other
cited program (due to lack of resources in the other program). Thus, the rule effectively denies
them medically necessary Medicaid services, in direct contradiction of the statute.

Recommendation:

We strongly recommend that this entire section be dropped, because it conflicts with the
Medicaid statute.

Alternatively, the section should be clarified and narrowed so as to specifically focus on
situations where an entity (e.g. an insurer) has a specific legal obligation to pay for the services
for the specific Medicaid-covered individual. Programs operated through capped or discretionary
appropriations from states or localities should be specifically excluded from this provision.

Some subsections of Section 441.45(b) include language that ensures that children in the other
settings that are cited (therapeutic foster care, foster care or child care institutions for a foster
child) can nonetheless receive medically-necessary rehabilitation services if those services are
provided by qualified Medicaid providers. This phrase should be inserted under paragraph (b)(1)
so that it will apply to all of the subsections (i) through (iv).

The preamble states that Medicaid-eligible individuals in other programs are entitled to all
rehabilitative services that would have been provided to individuals outside of those other
programs. The preamble also makes clear that Medicaid rehabilitative services must be




coordinated with services furnished by other programs. The regulation should include this
language.

It is especially important that mental health providers be able to work with children and
adults with serious mental disorders in all appropriate settings. For children, the school
day can be an especially critical time. While classroom aides may not be eligible mental
health providers, the presence of a mental health provider in the classroom to address a
specific child’s functional impairments should be a covered service.

Similarly, a child with a serious mental disorder being reunified with his/her family may
have specific issues stemming from the mental disorder. Mental health rehabilitation
services to address these problems (as distinct from generic reunification services) should
be covered.

To the extent that any of these proposals become final, CMS must work with the states to
develop implementation timelines that account for legislative review of waivers in states
where this is necessary, as well as adequate time for administrative and programmatic
changes at both the state and provider agency level. The development of new forms as
well as staff training , administrative processes all pose significant challenges at the
Agency level. At a minimum, states should be granted a one year planning and
implementation period from the time of approval of the State Plan amendment by the
Agency.

Thank you for the opportunity to comment on the proposed regulation.

Sincer

Dana Frantz, LCSW
Adult and Child Center
8320 Madison Ave.
Indianapolis, IN 46227

CC: Indiana State Congressional Caucus




Mr. David T. Wagsh, MA [ q Xl
718 N. Laurel Street
Lincolnton, NC 28092

Centers for Medicare & Medicaid Services, Department of Health and Human Services,
Attention: CMS-2261-P,
P.O. Box 8018, Baltimore, MD 21244-8018.

DEPARTMENT OF HEALTH AND HUMAN SERVICES

Centers for Medicare & Medicaid Services

42 CFR Parts 440 and 441 [CMS 2261-P] RIN 0938-A081
Medicaid Program; Coverage for Rehabilitative Services

AGENCY: Centers for Medicare & Medicaid Services (CMS), HHS.
ACTION: Proposed rule.

Brief History of my qualifications: I have a Master’s degree in Counseling and have
worked in the field of Human Services ever since graduating with my Masters in 1975.
I’ve worked with both children and adults in various setting and in various capacities.
Most recently I have been working with adults who have been diagnosed with severe and
persistent mental illnesses, so my commits are primarily directed to how I foresee the
proposed rule changes would affect this population. The majority of the individuals who
are currently receiving services have been diagnosed as having schizophrenia.

D. Impairments to be Addressed

The Commission noted in its report that, **[m]ore individuals would recover from even
the most serious mental illnesses and emotional disturbances if they had earlier access in
their communities to treatment and supports that are evidence-based and tailored to their
needs."

e My concern centers around the use of the word “recovery” that is used not only in
the above passage, but through out the document on the proposed rule changes.
Individuals, who stand to be impacted by these proposed rule changes, will never
“recover” from their mental illness. At best, their only hope is that with adequate
support provided through the various community based programs that they will be
able to maintain a certain level of stability that will allow them to remain in their
community and not have to be hospitalized. However, even with this support,
there is no guarantee that individuals who have schizophrenia will not have to be
hospitalized at various times throughout the course of their life-long battle with
their mental illness.

F. Requirements and Limitations for Rehabilitative Services

At Sec. 441.45(a)(2), we propose to require that the State ensure that rehabilitative
services claimed for Medicaid payment are only those provided for the maximum
reduction of physical or mental disability and restoration of the individual to the best
possible functional level.

e The implication here is that once these individuals have reached a certain level of
functioning, that services can be terminated. This would imply that the supports
that allowed the individual to attain this “functional level” are no longer needed.
This may be true for a very short period of time, but most individuals that fall into
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the category of “severe and persistent mental illness” this is not the case. Usually
they will have periods of time where they are capable of managing their illness
with minimum support. If all supports are stopped, it will only be a matter of time
before their ability to “manage” their symptoms and their illness will results in
major decompensation and most likely having to be hospitalized. @~ With each
“psychotic break-down”, research has shown that the individual’s ability to regain
their prior “level of functioning” is greatly reduced and the likelihood of their
getting back to where they were before the break-down is poor. If services are
stopped and then they have to be reinstated once the individual gets out of the
hospital, this just creates another barrier that these individuals have to overcome.

2. Limitations for Rehabilitative Services

Medicaid rehabilitative services must be coordinated with, but do not include, services
furnished by other programs that are focused on social or educational development goals
and are available as part of other services or programs.

e [ understand that part of the problem in the current system is that there has been
some “duplication” of services and that some type of controls need to be put into
place regarding this issue. However, it Medicaid funding is stopped in these
instances here in North Carolina, then the question is how will the individuals
affected receive the mental health services that they so badly need in order to
maintain or achieve a better “level of functioning.” Many of the service
institutions to which are referred to here, do not have the funding to pay for
specialized mental health services, nor do they have “qualified professionals” to
provide these services.

Summary:

In light of recent events that have had a major impact on our national mental health
delivery system, it would appear that the proposed rule changes would only set our
current system back instead of reforming it. Here in North Carolina we have been
experiencing “mental health reform” for the past year and things really have not
improved that much. NAMI (National Alliance on Mental Illness) has been doing
national “report cards” on the states mental health services. Last year, North Carolina
received an overall grade of “D+”. NAMI identified North Carolina’s “urgent needs” to
include: funding, to build more crisis services and alternatives to hospitalization, and to
have more “safety net” resources. Current Medicaid rules are making it difficult for our
state to provide adequate services and the proposed rule changes appear to only “tighten
the noose” that is around the necks of our citizens who suffer from chronic and severe
mental illness.

David T. Walsh, MA
Thursday, September 27, 2007
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September 17, 2007

Donna W. Miller, MA, LPC

809 N. Lafayette St, Suite G
Cleveland Psychosocial Services, Inc.
Shelby, NC 28150

Centers for Medicare and Medicaid
Department of Health and Human Services
Baltimore, MD 21244-8018

To whom it may concern:

As a taxpayer, I applaud the Department of Health and Human Services, Centers for
Medicare and Medicaid Programs for searching for a way to be fiscally responsible and
to serve the maximum number of people with limited funds. However, in my opinion as a
Licensed Professional Counselor working with chronically mentally ill adults, I feel that
the proposed Rule Changes to Medicaid Program Coverage for Rehabilitative Services
would likely result in negative impacts on an already fragile Mental Health/SA system.

The basis/foundation of rehabilitation services for Mental Health/Substance Abuse is to
restore the individual consumer to his/her best functional level under the direction of a
medical practitioner and delivered by qualified practitioners for the nature and scope of
the services provided. Only those services considered “medically necessary” to the
recovery and rehabilitation of an individual may be authorized and provided.

If the proposed changes to the Federally Funded Program are adopted as written, there
will be no “beneficiary protections™ for persons with chronic mental health and substance
abuse disabilities. Consumers will be forced into a “cookie cutter” approach to mental
health and substance abuse recovery to maximize the “time-limited” approach to growth
and recovery. If consumers do not progress according to a federal/state mandated time
limit, the consumers will either be forced out of the system to fend for themselves or
given access to so few supports that they cannot possibly achieve “recovery.” This
withdrawal of system supports will not “reduce the duration and intensity of medical care
to the least intrusive level possible which sustains health” but rather increase usage of
already overloaded doctors, emergency rooms and hospital beds. This would negate any
proposed monetary savings on a Federal and State level.

The time-limited approach to recovery would result in a scattered approach to services
where every consumer in the system would be considered appropriate for every
rehabilitative service available in the hopes that something would help, rather than being
goal directed and fiscally responsible. Skills and recovery are built over time and in a
progressive manner. You cannot “teach” self esteem skill building for maximum
functioning to an individual who is worried about safety, security and bill paying on a



| N

daily basis. Community Support Services focuses on lower level skill building before
beginning to work on skills for higher level functioning.

The Plan as written allows for the Medicaid program to abdicate any responsibility for
the rehabilitation, health, and welfare of individuals suffering from chronic mental
disorders. Because these individuals do not fall under the proposed “early access™ clause
and because their disabilities are chronic in nature, therefore their recovery would just
take too long and therefore not be considered appropriate for rehabilitation services. 1
guess they just go home and wait for a relapse to occur so they can come into the system
again. The proposed rule changes place an emphasis, not on rehabilitation for persons
with mental health and substance abuse disabilities, but rather on the creative writing
skills of the person developing the person-centered plan.

At issue is national mental health reform and having access to quality services across the
nation. If the plan is adopted as written, the states will have to provide funding and
administration of services which will lead to disparity in services. States with limited
funding sources will see a drastic reduction in quality of services provided and as
opposed to services provided in more affluent states.

oo yndac N8, WX
Donna W. Miller, MA, LPC
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September 28, 2007

Centers for Medicare & Medicaid Services
Dept of Health and Human Services

Attention: CMS-2261-P

P.O. Box 8018

Baltimore, MD 21244-8018

To Whom It May Concern:

Reference: File code CMS-2261-P
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Bridgeway Rehabilitation Services, Inc is submitting the following comments on the Proposed
Rule for Coverage for Rehabilitative Services under the Medicaid program, as published in the

Federal Register, August 13, 2007.

Bridgeway is a not for profit, community based psychiatric rehabilitation agency serving New
Jersey residents who have serious mental illnesses. We operate six PACT teams, Supportive
Housing services, PATH (homeless outreach) Supported Employment and Recovery Oriented
Partial Care. We serve over 1000 people annually and they frequently have co-occurring
substance abuse and chronic health problems. Most persons served are in the very low income

category and have extensive mental health service histories.

We have significant concerns with the proposed regulations, as they will create barriers to the
recovery process for the people that our agency serves. We would like to comment on the

following areas of the proposed rule:

The preamble and section 441.45(b) of the proposed rules exclude prevocational services.
However, rehabilitative services should include prevocational services when they are provided to

individuals that have experienced a functional loss has a specific rehabilitation goal toward

regaining that functioning. Examples of these skills include cognitive interventions such as
working at an appropriate pace, staying on task, increased attention span, increasing memory, as
well as other communication and social skills that are necessary as pre-vocational work and for
daily living, such as taking instructions