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|SSUE:

Were the Intermediary’ s adjustments to the reasonable compensation equivdent (“RCE”) limits
proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Good Samaritan Hospitd is a 406 bed not-for-profit, genera, short term, acute care hospital located in
Suffren, New York. Origindly, this gpped dso included issues relating to the Provider's
disproportionate share and DRG payments. However these issues have been resolved.* The
Intermediary aso disalowed portions of compensation paid to the Provider’ s Hospital Based
Physicians (HBP), applying the RCE limits published in the Federd Register February 20, 1985,
gpplicable to the cost years beginning on and after January 1, 1984. The Intermediary issued a Notice
of Program Reimbursement wherein the impact of the application of the RCE limits was approximately
$100,000 in Medicare reimbursement. The Provider gppedled the Intermediary determination to the
Provider Reimbursement Review Board (“Board”), and has met the jurisdictiond requirements of 42
C.F.R. 88 405.1835-.1841.

Initidly, the Intermediary raised jurisdictiona questions regarding the RCE issue. Subsequently, the
Intermediary withdrew its jurisdictiona objections,? and both parties agreed to have the RCE issue
heard on the record.® The Provider's representative is Mr. Robert Jacobs of Hedth/ROI. The
Intermediary is represented by Ms. Eileen Bradley, Esquire, Blue Cross and Blue Shidld Association.

Medicare Statutory and Regulatory Background:

Congress enacted Section 108 of the Tax Equity and Fiscal Responsibility Act (TEFRA) of 1982
(Public Law 97-248, September 3, 1982) for the addition of a new Section 1887 of Title XVl of the
Socid Security Act. This section dedls explicitly with distinguishing between servicesto patients and
services to providersin reimbursing provider-based physicians. (Commonly, physicians are considered
“based” in ahospitd or other provider if they recelve compensation from the provider or another entity
for services furnished in the provider.) The intent of Section 1887 was to give clear digtinction between
physician services which are reimbursed as Part A costs from those reimbursable as Part B based upon
charge payment criteria. In particular, § 1887 (a(2)(B) requires (once that portion of physician
compensation has been determined to be related to services for the provider) the Secretary to establish
through regulation *the reasonable compensation equivaent for any services.”

! Provider Letter Dated November 2, 1999.
2 Intermediary’ s Letter Dated November 4, 1999.

3 Intermediary’s Letter Dated November 23, 1999.
Provider Letter Dated November 2, 1999.
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HCFA published a proposed rule on October 2, 1982 (47 Fed. Reg. 43586, October 2, 1982)
designed to implement § 1887. In particular, it set forth HCFA' s policy statement concerning the
proper application of the RCE limits and the frequency with which the RCE limits would be updated:

(3) Updating the Limits. We propose to_updete the limits annudly on
the basis of the updated economic index data. (Emphasis added).

The fina rule was published on March 2, 1983 (48 Fed. Reg. 8923). Thisfina rule once again
stressed both the “ gpplication of limits’” and “updeating of limits’.

C. Updating the RCE Limits. The RCE limitswill be updated annudly
on the basis of updated economic index data. \When we do this without
revisng the methodology for computing the limits, we will publish a
single generd noatice in the Federd Regider, setting forth the new limits
and their effective date.

Id. (Emphasis added).

HCFA published anew RCE limit table for provider’ sfisca years beginning in 1984. In the preamble
to the 1984 limits. (50 Fed. Reg. 7124, February 20, 1985). In the preamble to the 1984 limits,
HCFA again acknowledged the limited gpplicability and annud nature of each year’s RCE limits:

[O]n March 2, 1983, we published in the Federad Register the RCE
limits.. . . that are applicable to cost reporting periods beginning during
1982 and 1983.

Section 405.482 (f) requires that before the start of a period to which a
st of limitswill be applied, we will publish anctice in the Federd
Register that sets forth limits and explains how they were calculated. If
the limits are merely updated by gpplying the most recent economic
index data without revisng the methodology, then revised limits will be
published without prior publication of a proposa or comment . . .

Thus, because we are cdculating the 1984 limits usng the same
methodology that was used to cdculate the limits published on March
2,1983... Weare now publishing these revised limitsin find.

1d.

PROVIDER'S CONTENTIONS:

The Provider contends that the RCE limits utilized by the Intermediary do not apply to the fiscd year a
issue. The RCE limits set forth in HCFA Pub. 15-1 § 2182.6(f) are limited specificdly to the years
indicated, i.e. 1983 and 1984, asthat section sates. No RCE limits have been published, as required
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by the regulations, for the years subsequent to 1984. Therefore, no RCE limits exist to apply to 1994,
thefiscal year at issue. Further, the Provider contends that the regulations require HCFA to update the
RCE limits on an annua basis. When the subsections of the gpplicable regulations, 42 C.F.R. 8
405.482, are read together, as they must be, they show a clear intent that the RCE limits be updated
annualy based on the most recent economic index data and published in the Federa Regigter prior to
the gpplication of the limits to each cost reporting period.

The Provider argues that even if the regulations are ambiguous as to whether the RCE limits must be
updated annudly, the Board must look to HCFA'’ s own interpretation of those regulations to determine
how they should be implemented. The publications and statements that HCFA has made concerning
the RCE limits show a clear understanding on the agency’ s part thet it is required to update and publish
the RCE limits on an annua bads. Thisinterpretation is expressed clearly in the Federad Register
preambles to both the proposed and find RCE limit regulations, in the Federd Register preamble to the
published 1984 RCE limitsand in HCFA Pub. 15-1 § 2182.6. Since HCFA has never modified this
dated interpretation, it should be bound by its own publicly stated interpretation of the regulations and
precluded from now claming that it is not required to update the RCE limits on an annud basis.

The Provider points out that HCFA complied with the statute and updated the 1982 RCE limits for
1983, and the 1983 limitsfor 1984. In each case, the revisons resulted in an increase in the RCE
limits, in accordance with data on average physician specidty compensation and updated economic
index data. In that physicians sdaries were increasing across specidties and locations during the period
in question, the Provider contends that at least some updated RCE limit would have been necessary to
assure that reimbursement to providers under the Medicare program for Part A physician services
would continue to be reasonable. HCFA did not produce any evidence to suggest that on anationd or
regiona basis Part A physcian costs were tatic during the year a issuein this appedl.

INTERMEDIARY’S CONTENTIONS:

The Intermediary applied the RCE limits that HCFA had published on February 20, 1985, and were
effective for cost reporting periods beginning on or after January 1, 1984.( 50 Fed. Reg. 7124,
1985).* Seedso42 C.F.R. §405.482.° Asit mug, the Intermediary complied with existing
gpplicable regulations that were in effect for the subject cost reporting period. However, the Provider
maintains that the Medicare regulations at 42 CFR 8§ 405.482 (b) and (f) require HCFA to update the
RCE limits on annua basis. According to the Provider, the agency's failure to do so for the cost
reporting period at issue should cause the Board to set asde the limits and the Intermediary’s settlement
of the cost report. The Provider believes that HCFA isin violation of its regulations and gpplication of
obsolete limits does not produce reasonable reimbursement to the Provider.

4 Exhibit 1-18

° Exhibit 1-10
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The Intermediary contends that the Provider's argument relies on afatdly flawed misinterpretation of
the regulation. Even though HCFA may have expressed its intent to issue annual updates when it put
the original RCEs into effect and even though the regulation at 42 C.F.R. § 405.482(b) may reflect this
aspiration, the rule contains no language compelling HCFA to do so. Moreover, HCFA has
congstently interpreted its rule as not mandating annud updates.

If HCFA chooses to change the RCE limits before the start of a cost reporting period, the regulation
provides that it will publish them in advance in the Federd register prior to their being put in to effect.
See 42 C.F.R. §405.482(f)(1). If HCFA dectsto change the methodology for determining the RCE
limits, the regulation provides that it will publish a notice with opportunity for public comment in the
Federal Register. However, these two provisons plainly impose no obligation on HCFA to make
annua updates. 1d. a (f)(3). They smply st forth the steps that HCFA will follow if the agency dects
to update the RCE limits or modify the formulafor caculaing them.

The Intermediary points out that in Good Samaritan Hospital and Hedlth Center v. Blue Cross and Blue
Shield Association/Community Mutud Insurance Co, PRRB Dec. No. 93-D30, April 1, 1993,
Medicare & Medicaid Guide (CCH) 141,399; dec'd. rev. HCFA Admin. May 21, 1993, aBoard
majority found that 42 C.F.R. § 405.482 only established the notification procedure to be followed
regarding the update of RCE limits and did not mandate annual updates.® Since that decision, asthe
Board itself has acknowledged, the Board has consistently held that HCFA is not mandated by
regulation or gatute to update the RCE limits each year.

The Intermediary cites the following casesin support of its postion: Belmont Center for Comprehengve
Treatment v. Blue Cross and Blue Shield Association/I ndependence Blue Cross, PRRB Dec. 99-D53,
June 29, 1999, Medicare & Medicaid Guide (CCH) 1 80,319";_dec'd. rev. HCFA Admin. August 25,
1999. Bdmont Center for Comprehensive Treatment v. Blue Cross and Blue Shidd
Association/lndependence Blue Cross, PRRB Dec. No. 99-D5, November 11, 1998, Medicare &
Medicaid Guide (CCH) 1 80,142;® dec’' d. rev. HCFA Admin. January 8, 1999.

Albert Einstein Medica Center v. Blue Cross and Blue Shidld/Independence Blue Cross, PRRB Dec.
No. 99-D26, February 26, 1999, Medicare 7 Medicaid Guide (CCH) 1 80,163; ° dec'd. rev. HCFA
Admin. April 13,1999. Rush Presbyterian-St. Luke Medical Center v. Blue Cross and Blue Shield
Asociaion, PRRB Dec. No. 97-D22, January 15, 1997, Medicare & Medicaid Guide (CCH) 1
45,037,* remand HCFA Admin. November 13, 1998, Medicare & Medicaid Guide (CCH) 1
80,135.

6 Exhibit 1-19
! Exhibit 1-20
8 Exhibit 1-17
o Exhibit 1-21

10 Exhibit 1-22



Page 6 CN:97-2391

The Intermediary recognizesthat an Illinois digtrict court overturned the Board decision in Rush
Presbyterian.**However, the Board is not bound by the ruling of adistrict court. Indeed, the Board
squarely rejected the digtrict court’s reasoning when it upheld the Intermediary in Albert Eindein
Medica Center v. Blue Cross and Blue Shield Association/Independence Blue Cross, PRRB Dec. No.
98-D9, December 5, 1997*%; Medicare & Medicaid Guide (CCH) 45,907, decl’d. rev. HCFA
Admin. January 14, 1998.

In further support of the Intermediary’ s position, the Board' s decision in Los Angeles County RCE
Group v. Blue Cross and Blue Shield Association/Blue Cross of Cdifornia, PRRB Dec. No. 95-D12,
December 8, 1994, Medicare & Medicaid Guide (CCH) 1 42,983; dedl’d. rev. HCFA Admin.
January 12, 1995, was upheld by a Cdiforniadistrict court. That decision was affirmed on gpped
without opinion by the United States Court of Appeds for the Ninth Circuit.

County of Los Angelesv. Secretary of Hedlth and Human Resources, 113 F.3d 1240 (9th Cir.
1997)." In this case, the court held that 42 C.F.R. § 405.482 does not unambiguoudy compel annua
updates to the RCE limits.

The Intermediary contends that the Provider has not put forth any new arguments or interpretations of
the Medicare statute/regul ations which would cause the Board to abandon its long held position on this
issue. Thus, the Intermediary’ s gpplication of the most recent published RCE limits, a the time, wasin
accordance with the gpplicable regulations.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Law - Title XVIII -Socid Security Act:
81887 et. seq. - Payment of Provider-Based Physiciansand
Payment Under Certain Percentage
Arrangements
2. Other Statutes.
Tax Equity and Fiscd Responshility Act of 1982 (TEFRA)

§ 108 Public Law 97-248, September 3, 1982

1 Exhibit 1-23
12 Exhibit 1-24

13 Exhibit 1-25
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3. Reguldions - 42 C.F.R.:

§405.482 et. seq - Limits on Compensation for Services of
Phydciansin Providers

88 405.1835-.1841 - Board Jurisdiction

4. Program Instructions-Provider Reimbursement Manual ( HCFA Pub. 15-1)

§2182.6 - Conditions of Payment for Costs of Physicians
Servicesto Providers

§ 2182.6F - Table |- Estimates of Full-Time Equivaency
(FTE) Annua Average Net Compensation
Levelsfor 1983 and 1984

5. Federd Regiger:

47 Fed. Rey. 43586 (October 2, 1982)
48 Fed. Reg. 8923 (March 2, 1983)
50 Fed. Reg. 7124 (February 20,1985)

6. Cases,
Good Samaritan Hospitd and Hedth Center v. Blue Cross and Blue Shield

Assodiation/Community Mutua Insurance Co, PRRB Dec. No. 93-D30, April 1, 1993,
Medicare & Medicaid Guide (CCH)T 41,399; decl’d rev.HCFA Admin. May 21, 1993.

Bdmont Center for Comprehensve Treatment v. Blue Cross and Blue Shield
Association/Independence Blue Cross, PRRB Dec. No. 99-D53, June 29, 1999, Medicare &
Medicaid Guide (CCH) 180,319, decl’d. rev. HCFA Admin. August 25, 1999.

Bdmont Center for Comprehensve Treatment v. Blue Cross and Blue Shield
Asociation/Independence Blue Cross, PRRB Dec. No. 99-D5, November 11, 1998,
Medicare & Medicaid Guide (CCH) 180,142, decl’d rev. HCFA Admin. January 8, 1999.

Albert Eingein Medica Center v. Blue Cross and Blue Shidd Association/Independence Blue
Cross, PRRB Dec. No. 99-D26, February 26,1999, Medicare & Medicaid Guide (CCH),{
80,163, decl'd. rev. HCFA Admin. April 13, 1999.

Rush-Presbyterian-St. Luke Medica Center v. Blue Cross and Blue Shidd Association,
PRRB Dec. No. 97-D22, January 15, 1997, Medicare & Medicaid Guide (CCH) 1 45,037,
remand HCFA Admin. November 13,1998, Medicare & Medicaid Guide (CCH) 1 80,135.
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Albert Eingein Medica Center v.Blue Cross and Blue Shield Association/Independence Blue
Cross, PRRB Dec. N0.98-D9, December 5, 1997, Medicare & Medicaid Guide (CCH) 1
45,907, decl’d rev. HCFA Admin. January 14, 1998.

Los Angeles County RCE Group v. Blue Cross and Blue Shidd Association/Blue Cross of
Cdifornia, PRRB Dec. No. 95-DI2, December 8, 1994, Medicare & Medicaid Guide (CCH)
142,983, decl'd. rev. HCFA Admin. January 12, 1995.

County of Los Angelesv. Secretary of Hedlth and Human Resources, 113 F. 3d 1240 (9th
Cir. 1997).

FINDINGS OF FACT, CONCLUSIONS OF L AW AND DISCUSSION:

The Board, after consderation of the facts, parties’ contentions, and evidence presented, finds and
concludes asfollows:

The Board finds that the Intermediary applied RCE limits published in the Federd Register on February
20, 1985, and effective with cost reporting periods beginning on or after January 1, 1984, to the Part A
physicians compensation paid the Provider for its year ended December 31, 1994. Additiondly, the
Board acknowledges the Provider’ s fundamenta argument that this application was improper because
the RCE limits were obsolete and not applicable to the subject cost reporting period, i.e., because
HCFA falled to update the limits on an annual basis as required by the regulation.

The principle and scope of the enabling regulation, 42 C.F.R. § 405.482(a)(1), require HCFA to
establish RCE limits on the amount of compensation paid to physicians by providers, and that such
limits “be applied to a provider’s cogts incurred in compensating physicians for services to the provider
..." (emphasis added). However, contrary to the Provider’s contentions, the Board finds that this
regulation does not mandate that the RCE limits be updated annudly or on any other sipulated interva.

The Board agrees with the Provider that language used in Federa Registers and manua indructions
indicate that HCFA had apparently intended to update the limits on an annua basis. However, the
Board concludes that the pertinent regulation is controlling in this instance and, as discussed immediately
above, it does not require annua updates.

The Board was not persuaded by the Provider’ s argument that physicians sdaries wereincreasng
across speciaties and locations during the period in question, in that evidence to support this assertion
was not found in the record. The Provider aso argued that no evidence was proffered to suggest thet,
on anationd or regiona bass, Medicare providers Part A physician costs were Static during the cost
reporting period in question. However, the Board finds that HCFA is not required to produce
evidence to support the Provider’s contention.

The Board continues to find, asit has in the previous cases cited by the Intermediary, that the
goplication of the 1984 RCE limits to subsequent period physician costs, until updated in 1997, was
proper.
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DECISION AND ORDER:

The Intermediary’ s gpplication of the 1984 RCE limits to the Provider’ s 1994 physician costs was
proper. The Intermediary’ s adjustments are affirmed.

Board Members Participating:

Irvin W. Kues

Henry C. Wessman, Esg.
Martin W. Hoover, Jr. ESQ.
CharlesR. Barker

Stanley J. Sokolove

Date of Decision: March 23, 2000

FOR THE BOARD:

Irvin W. Kues
Chairman



