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|ISSUE:

Whether, with respect to the Joint Nursing Education Program, the provisons of * 4004(b) of the
Omnibus Reconciliation Act of 1990 (AOBRA 1990") are applicable to the cost years at issue, and if
30, whether the Provider meetsthe criteria set forthin * 4004(b)(2) of OBRA 1990 for payment of the
claimed costs as reasonable costs.

PROCEDURAL HISTORY:

Repid City Regiond Hospital-s (AProvider() fiscal years ending June 30, 1993 ("FY 1993"), June 30,
1994 ("FY 1994") and June 30, 1995 (AFY 1995") are a issuein thisappea. The Provider filed
timely appeds with the Provider Rembursement Review Board (ABoard@) following receipt of its
Notices of Program Reimbursement for these fiscal years and has met the jurisdictiona requirements of
42 C.F.R. "" 405.1835-.1841. The Provider filed its FY 1993 and FY 1994 Preiminary Postion
Paperswith Wellmark/Blue Cross and Blue Shidd of lowa (Alntermediaryd)* on March 30, 1998. The
Provider filed its FY 1993 and FY 1994 Find Position Papers with the Board on June 30, 1998. The
Provider's FY 1993 and FY 1994 appeals were joined for hearing purposes.

In addition, prior to the Hearing, the Provider and Intermediary aso agreed that PRRB Case No. 98-
0474 shall be decided on the record and in accordance with the Board-s decisions in these consolidated
cases.? Case No. 98-0474 represents the Provider=s appeal for its fiscal year ending June 30,1995,
wherein the remaining issues are identical to those presented in these consolidated casss, i.e,
reimbursement for the Provider=s Joint Education Program (Issue 1) and Medica Director Part A Hours
(Issue 2). (The Deputy Administrator did not address this issue in the remanded decision.)

The Board conducted a hearing on October 12, 1999. The Board considered two issues. whether the
Provider was entitled to additiona Medicare reimbursement for its Joint Nursing Education Program,
and whether the Provider was entitled to additional Medicare reimbursement for costs associated with
Medica Director Part A Hours.?

On March 24, 2000, the Board issued its decison, wherein it concluded that the Provider is engaged in
the joint operation of the Joint Education Program and granted the Provider pass-through treatment of
its costs associated with the Joint Education Program for FY 1993 and FY 1994. The Board dso

! The current Intermediary is Cahaba GBA.

2 See Joint Stipulation dated October 16, 2000.

? The Provider and the Intermediary reached a partial administrative resolution that
resolved all other issues that had been appealed.
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concluded that the Provider's time studies, in conjunction with the physician's affidavits submitted by the
Provider as documentation for the Medica Director Part A Hours dlocated on its FY 1994 cost report,
condtituted adequate and reliable documentation under the Medicare rules and regulations.

On May 24, 2000, following the receipt of comments, the HCFA Deputy Administrator vacated the
Board's decisons and remanded the appeals to the Board for development of the facts and law related
to the applicability of the OBRA 1990 (Provider Exhibit P-71).* Specificaly, the Deputy Administrator
ingtructed the Board to issue a new decision regarding whether, with respect to the Joint Education
Program, the provisions of OBRA 1990 * 4004(b) are applicableto FY 1993 and FY 1994 and, if so,
whether the Provider meetsthe criteria set forth in OBRA 1990 * 4004(b)(2) for pass-through
rembursement of the costs rdlated to its Joint Education Program.® The request for anew decision
rather than smply supplementing the origina decision caused some concern for the Board.
Consequently, in this decision, the Board refers to the previous decison, and for completeness of the
record, appends the vacated decision.

Prior to the October 31, 2000 hearing, the Provider and the Intermediary entered into a stipulation
which was admitted into evidence as Provider Exhibit P-86. The Board conducted a hearing via
telephone on October 31, 2000, wherein the parties agreed that the remanded issue could be stated as
follows

Whether, with respect to the Joint Nursing Education Program, the
provisonsof OBRA 1990 * 4004(b) are applicable to the cost years at
issue [Provider=s FY 1993 and FY 1994], and if so, whether the
Provider meetsthe criteria set forth in OBRA 1990 * 4004(b)(2) for
payment of the claimed costs as reasonable cogts.

The Provider appealed HCFA:=s denia of its exception request from the revised January 21, 1993 NPR
to the Provider Reimbursement Review Board (ABoard(l) and has met the jurisdictiond requirements of
42 C.F.R. "" 405.1835-.1841.

¢ In order to avoid bifurcation of the appeal, the HCFA Deputy Administrator also vacated the
Board's decision regarding the Medical Director Part A Hours issue and preserved the right
to review that issue upon the Board's entering a new decision pursuant to the remand order.
However, the Deputy Administrator did not direct the Board to request further evidence on
this issue. Accordingly, the Board's decision with respect to the Medical Director Part A
Hours issue currently stands.

° The Provider notes that subsequent to returning the acknowledgment of hearing scheduled for

October 23, 2000, the Provider noted a typographical error in the Administrator's decision.

The Provider called that error to the attention of the Office of Attorney Advisor. The

Attorney Advisor then issued a correction to its decision dated August 24, 2000 (Provider
Exhibit P-73).
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The Provider was represented at the remanded hearing by Danid F. Miller, Esquire, of vonBriesen,
Purtell & Roper, s.c. The Intermediary was represented by Bernard M. Tabert, Esquire, of the Blue
Cross and Blue Shield Association.

STATEMENT OF FACTS:

The Provider isa417-bed tertiary care facility located in the Western part of South Dakota. It services
a300-mile radius of afive-state area, including the Western part of South Dakota. Tr. at 35.°
Beginning in 1972, the Provider operated a hospital-based nursing education program. Tr. at 34, 88.
After graduation, the students were digible to take the examination for aregistered nursing ("RN")
license. Tr. at 33. The Provider=s program was approved by the South Dakota Board of Nursing and
accredited by the National League for Nursing. Tr. a 34, 55. The program was located on the
Provider=s campus. The program offered classroom ingtruction in the School of Nursing, a Provider
owned building, and dinicd training & the Provider=sfacility and other area hedth care facilities. Tr. .
33. TheProvider claimed and was reimbursed on a reasonable cost basis for both the direct and
indirect costs associated with its nursing education program from the program's inception until 1983.

In 1983, HCFA established a prospective payment system (APPS() for Medicare payment of inpatient
hospital services. Under PPS, Medicare payment is made based on a predetermined specific rate for
each discharge. All discharges are classified according to alist of diagnosisrelated groups. In
determining the initid PPS rates, HCFA specificaly excluded the costs of gpproved educationd
activities. These costs were not included in the caculation of PPSrates. Instead, these costs were
given pass-through treatment and paid on a reasonable cost basis.

Accordingly, with the inception of PPS, the Provider=s costs associated with its nursing education
program were specificaly excluded from its base year operating costs for purposes of determining its
PPS hospitd specific rate. The Provider received pass-through reimbursement for these costs.

In 1989, in an attempt to reduce costs, the Provider entered an agreement with the South Dakota State
Board of Regents (AAgreement(l) to establish the Joint Education Program. The Agreement provided for
both atwo and afour year nursing degree program to be offered by the University of South Dakota
(AUSDg), South Dakota State University (ASDSU@) and the Provider (the AJoint Education Program),
and the phase out of the Provider=s three year diploma program. All of these events were to occur
during athree year trangtion period starting in the fall of 1988. Tr. at 44-47.

Both Universties are State supported schools and are under the control of the State Board of Regents.
Tr. at. 42-44. USD islocated in the Southeastern part of South Dakota approximately 400-miles away

6 All referencestoTr. in the AStatement of Facts) refer to the transcript of the origina
hearing the Board conducted for this case on October 12, 1999.
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from Rapid City. SDSU islocated in the Eastern part of South Dakota, approximately 350-miles away
from Rapid City. Tr. at 36.

The students that have been accepted into the Joint Education Program are typically nontraditional
students, gpproximeately twenty-seven years of age, usudly with afamily. They generdly live within 30
to 50 miles of Rapid City. The studentstake dl of their nursing coursesin the School of Nursing, a
Provider owned building in Rapid City, and they do not take any of their courses on the USD or SDSU
campuses. In addition, dl of ther clinical experiences are provided in Rapid City and the surrounding
area. The students do not receive any clinica experiencesin the cities in eastern South Dakota, where
the Universties are located. Generdly, the students are well ingrained into the Rapid City community.
Tr. at 48-49.

Pursuant to the Agreement, the Provider, among other things:

- provides ongoing clinica experiences, with both Medicare and non-Medicare patients, for
students of the Joint Education Program and participates in the development of the clinical
aspects of the Joint Education Program, Tr. at. 48-50, 53, 56-58;

- assigtsin the coordination of the scheduling and assignment of clinical experiences, Tr. &. 53,
56-58;

- provides parking spaces to the Joint Education Prograns instructors and the students, Tr. at.
61-62;

- alows students and instructors the same access to its cafeteria as provided to its employees,
Tr., at. 62;

- participates with the School of Nursing in periodic evauations of the Joint Education Program
and any changes to the Program are recommended to the Board of Regentsjointly, Tr. a 54-
55,72;

- alows students access to its medical library and education departments, Tr. a. 62-63;

- actively engages employees in working with students to coordinate the clinica experiences
offered as part of the Joint Education Program, Tr. &. 75-76;

- recruits a substantia number of its nurses from the Joint Education Program, Tr. at. 63-66;

- contributes ongoing use of gpproximately 25,000 square feet of classroom and office space and
equipment in the School of Nursing - abuilding that is owned by the Provider and located
gpproximately three miles from the Provider's campus - for ingruction and clinical experiences,
Tr. at 47-48 and 59-61.

Inits FYE June 30, 1993 and FY E June 30, 1994 cost reports, the Provider claimed the indirect costs
associated with the School of Nursing and maintenance of the School of Nursing, the building that the
Provider contributes to the Joint Education Program, in a pass-through cost center. The Intermediary
reclassified the costs and dtatistics for the School of Nursing from a pass-through cost center to a non-
pass-through cost center because the Intermediary concluded that the Provider was not the legal
operator of the Joint Education Program. Tr. at 90-98.
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The Provider and Intermediary entered into ajoint stipulation prior to the hearing for the remanded
case. The stipulation, admitted into evidence as Provider Exhibit P-86, Satesin part:

A. The Provider's most recent cost reporting period that ended on or
before October 1, 1989 is the Provider's cost reporting period from
July 1, 1988 to June 30, 1989 (fisca year end June 30, 1989).

B. Thejoint nurang education program is conducted on the Provider:=s
premises. Clinical experiences take place on the Provider=s hospital
campus, and the Schooal of Nursing islocated in a building the Provider
ownswhich is gpproximatdly 3 miles from the Provider-s main campus.

C. During its cost reporting period ending June 30, 1989, the Provider
claimed and was reimbursed $689,890 of costs after step-down related
to the School of Nursing.

D. The proportion of the Provider'sfisca year 1989 tota alowable costs
that are attributable to the nursing education program was 1.5%.

E The proportion of the Provider's fiscd year 1993 tota alowable costs
that are attributable to the joint nursing education program was 0.16%.

F. The proportion of the Provider'sfisca year 1994 tota alowable costs
that are attributable to the joint nursing educeation program was 0.11%.

G. The proportion of the Provider's total alowable costs that were
attributable to the joint education program, and alowable under OBRA
1990 " 4004(b)(1) during fisca year 1993 and fisca year 1994 do not
exceed the proportion of total alowable costs that were attributable to
the nursing education program during fiscal year 1939.

H. The Provider=s claimed cogts related to the joint nursing education
program for fisca year 1993 and fiscdl year 1994 are reasonablein
amount.

Infiscal year 1993, the Provider retained approximately 81% of the
students who graduated from the joint nursing education program to
work initsfadilities
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Infiscal year 1994, the Provider retained approximately 87% of the
students who graduated from the joint nursing education program to
work initsfadilities

The Provider recruits at least 80% of the students who graduate from
the joint nursing education program each year for full-time employment
a itsfacilities

The students of the joint nursing education program actively participate
in the treetment, care and management of the Provider's Medicare and
non-Medicare digible patients.

The Provider receives a benefit for the support it furnished to the joint
nursing education program through the provison of dinica servicesto
its patients by nursing students participating in the joint education
program.

The amount of costs related to the joint nursing education program that
the Provider incurred during fiscal year 1993 ($145,466) and fiscd year
1994 ($107,871) do not exceed the amount of cogts that the Provider
incurred when it operated its own nursing education program during
fiscal year 1989 ($689,890).

It would cost substantidly more than one million dollars ayear for the
Provider to solely operate a nursing education program thet is
equivaent to the joint nursing education program.

If the Provider=s costs are determined to be related to clinical training as
that termisused in OBRA 1990 * 4004(b)(1), then the Provider
satidfies dl of the conditions for rembursement set forthin OBRA 1990
" 4004(b)(2).

In addition to the stipulated facts set forth above, in the course of the hearing for the remanded decision,
the Board requested additiond information as to whether the Provider-s employees areinvolved in
teaching clinical nursing courses as part of the Joint Education Program. Rem. Tr. at 27.” In response to
the Board-s inquiry, the Provider submitted Provider Exhibits P-87 and P-88. Provider Exhibit 87 is
the Affidavit of Kay Foland, Ph.D., RN, CS, who is employed as the Department Head of South
Dakota State Universty-s West River Nursing Program. Dr. Foland-s Affidavit identifies fifteen (15)

References to the transcript of the remanded hearing held on October 31, 2000 will be
referred to asARem. Tr. at ...0
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employees of the Provider who have taught clinical classes at the School of Nursing in conjunction with
the Joint Education Program. In addition, Dr. Foland-s Affidavit includes aligt of the courses Provider=s
employees have taught at the School of Nursing, together with the academic years in which the courses
were taught. See Provider Exhibit P-87, Tabs A and B. Provider Exhibit 88 is the Affidavit of Kathy
Hanke, RN, who is the Director of the Univergity of South Dakotars West River Nursing School. Ms.
Hankel statesthat eight (8) of the Provider-s employees have been involved in teaching clinica nursing
courses at the School of Nursing in conjunction with the Joint Education Program. The Provider
submitted these exhibitsin response to the Board-s inquiry regarding the extent to which the Provider=s
gaff isinvolved in teaching dinical nurang courses as part of the Joint Education Program. Rem. tr. at
27.

PROVIDER-S CONTENTIONS::

The Provider contends that with respect to its FY 1993 and FY 1994 cogts related to the joint
educetion program, the provisons of OBRA 1990 * 4004(b) are applicable, and that the argument
outlined below, supports this contention. The argument contained herein does not address the second
part of the issue in this remanded case, that being, Awhether the Provider meetsthe criteriaset forth in *
4004(b)(2) of OBRA 1990 for payment of the claimed costs as reasonable costs.i® The Provider
points out that the Intermediary has Stipulated that, A(1)f the Provider=s costs are determined to be
related to dinical traning asthat term isused in OBRA 1990 * 4004(b)(1), then the Provider satisfies
al of the conditions for rembursement set forthin OBRA 1990 * 4004(b)(2).0

The Provider notes that in November of 1990, Congress enacted OBRA 1990. Further, the Provider
points out that section 4004(b) of OBRA 1990 contains severa provisions affecting Medicare policy
for payment of nursing and dlied hedlth education costs on a reasonable cost basis (See Provider
Exhibit P-74).

Section 4004(b)(1) provides:.

The reasonable costs incurred by a hospita (or by an educationd
indtitution related to the hospital by common ownership or contral)
during a cost reporting period for clinica training (as defined by the
Secretary) conducted on the premises of the hospital under approved
nurang and dlied health education programs that are not operated by
the hospital shall be alowable as reasonable costs under part A of title
XVIII of the Socia Security Act and reimbursed under such part on a
pass-through basis.

8 For the Provider-s argument on whether it satisfies al the requirements of OBRA 1990
" 4004(b)(2), see Provider-s Position Paper at 10-13.



Page 9 CNs.:97-2064R, 97-2148R & 98-0474

Id.

In this case, the Provider contends that the fact that the Joint Education Program was conducted on its
premisesin Rapid City under an gpproved nuraing education program is undisputed. The Provider
further contends that in his origina decison, the HCFA Deputy Administrator concluded that the costs
incurred by the Provider during FY 1993 and FY 1994 are codts related to clinical training (Provider
Exhibit P-71). In the decison, the Deputy Adminigtrator states:

The regulation implementing PPS a 42 CFR 412.113(b) [Provider
Exhibit P-85] provides that the costs of "gpproved education activities,"
including training programs for nursesYwill be paid on a reasonable cost
bas's, as defined in 42 CFR 413.85 [Provider Exhibit P-85]YThe
regulaion at 42 CFR 413.85 sets forth the applicable principles for
reimbursing the reasonable cost of educationd activities under the
Medicare program, and explicitly defines the types of gpproved
educationa activities which are within the scope of these reimbursement
principles.

The regulation at 42 CFR 413.85(d) [Provider Exhibit P-85] lists
severd typesof activities which HCFA does not recognize as within the
scope of gpproved educationd activities. These activities are
reimbursed on the inpatient Side as operating costsYrather than as pass-
through cogts. Specific to thefactsin thiscase, 42 CFR *

413.85(d)(6) excludes clinical training of students not enrolled in an
approved education program operated by the provider. [Emphasis
added]Y

Applying the provisons of 42 CFR " 413.85(d)(6), to the facts of this
case, the Adminigrator findsyYthat, the Provider was not entitled to be
reimbursed on a pass-through basis for the costs of the nursing
education program. [Emphasis added]Y

However,Y Congress enacted specia provisons which dlow for the
reimbursement of certain costs as reasonable pass-through cogtsiif
certain conditions are met. Specificaly, Section 4004(b)(2) [of OBRA
1990] setsforth conditionsthat a hospital must meet to receive
payment on a reasonable cost bas's.

See Order of the Administrator, May 24, 2000, pp. 7; 11-12 (Provider Exhibit P-71).
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The Provider contends that the Deputy Administrator, by agpplying the exception set forth in 42 C.F.R.
" 413.85(d)(6) to this case and finding that the Provider was not entitled to pass-through
reimbursement, concluded that the Provider's claimed costs associated with the Joint Education
Program are costs related to clinical training of nursing students.

The Provider contends that under 42 C.F.R. " 413.85, the generd rule is that payment for approved
educationa activities are alowable as pass-through cogts, except for those activities described in 42
C.F.R. "413.85(d). Theterm Agpproved educational activities) is defined in 42 C.F.R. "413.85(b) as:

formally organized or planned programs of study usudly engaged in by
providersin order to enhance the quality of patient care in an indtitution.
These activities must be licensed if required by State law. If licensing is
not required, the indtitution must receive gpprova from the recognized
national professona organization for the particular activity.

Id.

The Provider assartsthat since its revison in 1984, section 413.85(d)(6) only excludes from the generd
rule'] c] linical training of students not enrolled in an gpproved education program operated by the
provider." [Emphasis added]. Therefore, in order to conclude that the Provider is not entitled to pass-
through reimbursement for its costs associated with the Joint Education Program under 42 CFR *
413.85(d)(6) because the Provider is not the legal operator of the Joint Education Program, the Deputy
Adminigrator first had to conclude that the Provider's costs were related to clinica training.

The Provider points to the Intermediary:s position paper which satesin part that:

OBRA 1990, Section 4004(1) [sic], dlowsfor the cost of clinical
training conducted on the premises of the hospital to be reimbursed as
pass-through. If the Provider can supply support for the portion of the
codt that isfor clinica training, then the Intermediary agrees this should
be dlowed as pass-through. However, the cost related to the
classrooms, building, and other costs not reated to clinicd training, are
clearly not alowed to be reimbursed as pass-through.

Intermediary:=s Position Paper at 7.

However, the Provider argues that the Intermediary fails to reconcile this statement with the Deputy
Adminigrator=s decision, which necessarily concluded that the costs the Provider claimed were related
to clinica training. The Provider assarts that thisis the requirement of Section 4004(b)(1), i.e,, that the
cogts be reasonable and that they be incurred for clinica training. The Provider contends thet the
Intermediary has never chalenged the reasonableness of its claimed costs, and has now gipulated that
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they are reasonable. Furthermore, the Provider believesthat it is not disputed that the clinica training
component of the Joint Education Program isintegraly related to and wholly dependent upon the
classroom ingtruction the students receive on the Provider:s premisesin the School of Nursing. Thus,
the Provider believesthat * 4004(b)(1) supports the Provider-s claim that these cogis are digible for
pass-through trestment.

Moreover, the Provider believesthat it is evident that the Deputy Administrator knew what costs the
Provider claimed, but points out that the decision remanding this case to the Board does not raise the
issue of whether these costs are related to clinical training. The Provider contends that if the Deputy
Administrator was concerned about the nature of these costs, which relate to the costs of the building
the Provider uses to house the Joint Education Program, surely the remand order would have
emphasized this point. The Provider points out that the costs that are at issue in this appeal were
discussed specificaly on page 11 of the Deputy Adminigtrator=s decision, yet no objection or concern
was raised that they are not related to the clinical training that unquestionably does take place on the
Provider=s premises (see Provider Exhibit P-71, p. 11).

The Provider believes that the Intermediary:s protest that these are not Adinicd trainingl costs also does
not square with the provisons of OBRA 1990, which merely requires that the costs be reasonable, and
that they be related to clinical training that is conducted on the premises of the hospitd as part of an
approved nursing and dlied hedth education program. The Provider asserts that this particular section
of OBRA 1990 was a Congressiond directive to HCFA to reindtate its previous treatment of these
costs as pass-through costs. This Congressona amendment to HCFA reimbursement policy was
tailored to the exception set forth in * 413.85(d)(6), which only excepts clinical training in non-provider
operated programs from the generd rule of pass-through reimbursement, and it was designed to prevent
HCFA from denying reimbursement to hospitals engaged in nuraing education in conjunction with
university nuraing programs. The Provider notes that the Intermediary cites to a definition of clinical
training set forth in the Provider Reimbursement Manua.® However, the Provider contends that
Medicare Manuds are not legd authority, rather they are merely policy guideswhich set forth HCFA's
policy interpretations related to the Medicare program. The Provider asserts they do not have the force
of law.

Additiondly, the Provider points out that the policy interpretation to which the Intermediary cites has
never been published as afind rulein the Federal Register, nor isit part of the Medicare regulations.
The Provider notes that HCFA did publish a proposed rule regarding payment for nurang and alied
hedth education in the Federal Register on September 22, 1992, 57 FR 43659. This proposed rule
sets forth a proposed definition of dinicd training, which isSmilar to the definition thet the Intermediary
cites. However, more than eight years have passed since publication of this proposed rule, and the
proposed rule has never been findized. Consequently, the definition of dinica training st forth in the
proposed rule remains merely proposed, not adopted.

9 Intermediary Position Paper at 8.
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Moreover, the Provider contends that the definition of clinicd training that the Intermediary proffers
must be rgjected because it isinconsistent with the governing Medicare regulaions. As noted above,
the generd rule st forth in * 413.85 provides for pass-through reimbursement of nursing education
expenses unless the expenses fdl within one of the exceptions set forth in = 413.85(d). The only
exception to thisrule that has been properly promulgated and implemented is the one which the Deputy
Adminigtrator cited in hisorigind decision concerning clinical costs of programs not operated by a
provider. Any attempt to further limit the pass-through trestment of nursing education expenses through
an expansve interpretation set forth in the Provider Reimbursement Manua must be rejected because
such a change can only be implemented through notice and comment rule-making procedures that have
not been completed as of this date.

Furthermore, as noted above, the Provider asserts that the Deputy Administrator has aready concluded
that the Provider's costs related to the Joint Education Program are costs related to clinica training by
applying the provisons of * 413.85(d)(6) to this case. Consequently, it would be inconsistent to say
that the Provider's costs related to the Joint Education Program are clinicd for purposes of *
413.85(d)(6) but not for purposes of *4004(b)(1) of OBRA 1990.

Finaly, the Provider notes that if it did not incur the cogts related to the School of Nuraing, the clinical
component of the Joint Education Program could not and would not exist. OBRA 1990 smply requires
that the costs be reasonable and that they be incurred for purposes related to clinica training.
Accordingly, the Provider believes that the requirements of * 4004(b)(1) are satisfied.

INTERMEDIARY:=S CONTENTIONS:

The Intermediary believes that the purpose of the remand was that the HCFA Deputy Administrator
saw aprovison of OBRA asrelevant to this case and wanted a complete finding from the Board
included in the record prior to proceeding further in the decision.’ It is the Intermediary:s position that
the basic question to be addressed in this case is whether costs associated with the building, and
maintenance of the building arein fact dinical education costs™ The Intermediary argues that dlinical
training is defined in the Provider Reimbursement Manud, Part 2, (HCFA Pub. 15-2) * 1102.3.G.
(Intermediary Exhibit 1-5) and HCFA Pub. 15-2 * 2807 (Intermediary Exhibit 1-6),

Clinica training is defined as involving the acquigition and use of the
skills of anursing or dlied hedth profession or trade in the actud
environment in which these skills will be usaed by the student upon
graduation. While it may involve occasiond or periodic mestingsto

1o Rem. tr. a 15. Also, exhibits referenced in the Intermediary:s contentions refer to

exhibits included in its position paper for case No. 97-0264R.
n Id.
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discuss or andyze cases, critique performance, or discuss specific skills
or techniques, it involves no class room ingruction. (Emphasis added.)
Id.

HCFA Pub. 15-2 " 2807 dso states in pertinent part:

For cogt reporting periods beginning on or after October 1, 1990, if
you do not operate the program, the classroom portion of the costs are
not alowable as pass through costs and therefore not reported on lines
21 and 24 of the Form HCFA-2552-92. They may, however, be
alowable as routine service operating cogt...

Id.

The Intermediary believes that the above sections make the digtinction between classroom and clinicd,

which the Intermediary believesis the correct determination in the long run, and consequently, the

Provider does not qudify for relief under OBRA because the costs themselves do not meet the tests for

clinica education costs.*?

The Intermediary adso argues that its adjustment to reclassify the School of Nursing costs and Stetistics

was made in accordance with:

Omnibus Budget Reconciliation Act (OBRA) of 1990 C Section 4004
Medicare regulation 42 C.F.R. " 413.85C Cog of Educationd Activities
HCFA Pub. 15-1" 404 C Approved Programs

Blue Cross Association (BCA) Adminigtrative bulletin No. 834.

OO O OO

OBRA 1990, * 4004(b)(1) (Intermediary Exhibit 1-4) states:

In Generd C The reasonable costsincurred by a hospital (or by an
educationa indtitution related to the hospital by common ownership or
control) during a cost reporting period for dinicd training (as defined by
the Secretary) conducted on the premises of the hospital under
approved nursng and dlied health education programs that are not
operated by the hospital shdl be dlowable as reasonable costs under
part A of titte XV11I of the Social Security Act and rembursed under
such part on a pass-through basis.

OBRA 1990, * 4004(b)(1) (Emphasis added.)

12 Rem tr. at 17.
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42 C.F.R. " 413.85(b) states (Intermediary Exhibit 1-7):

Approved educationd activities means formaly organized or planned
programs of study usudly engaged in by providersin order to enhance
the qudity of patient carein an inditution.

42 C.F.R. " 413.85(c) states, in pertinent part:

Although the intent of the program is to share in the support of
educationa activities customarily or traditiondly carried on by providers
in conjunction with their operations, it is not intended that this program
should participate in increased costs resulting from redigtribution of
cogs from educationa ingtitutions or units to patient care ingtitutions or
units.

HCFA Pub. 15-1, " 404.2 sates (Intermediary Exhibit 1-8):

The respongbility for operating and supporting approved educationd
programs which are necessary to meet the community's needs for
nursing and paramedica personnd should be borne by the community.
Where the community has not yet recognized and accepted this
respong bility, the Medicare program does participate appropriately in
the support of such approved programs as are operated by providersin
conjunction with their patient care activities. However, it is not intended
that Medicare should be responsible for expenditures by a provider in
subsidizing such programs that are operated by other organizations
where the provider receives no, or disproportionately little, benefit for
the amount it expends.

Id.

The Intermediary contends that BCA Adminigtrative bulletin No. 834 (Intermediary Exhibit 1-9)
mandates that Medicare will not reimburse nursing education programs that are not under the control
and on the premises of aprovider. The Intermediary asserts that, since the nursing program is now
conducted at the colleges, it cannot allow the payments made by the Provider in support of this program
to be reimbursed by Medicare as pass-through costs.

OBRA 1990, Section 4004(1), dlowsfor the cost of clinical training conducted on the premises of the
hospital to be reimbursed as pass-through. It isthe Intermediary-s position that if the Provider can
supply support for the portion of the cost thet isfor clinicd training, then the Intermediary agreesthis
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should be dlowed as pass-through. However, the cost related to the classrooms, building, and other
codts not related to dinical training, are clearly not allowed to be reimbursed as pass-through. ™

Intermediary Exhibit I-10 contains the HCFA Administrator's Decision dated April 7, 1978 for PRRB
Case Number 78-D7, Butler County Memoriad Hospita v.Blue Cross Association, et d., Medicare &
Medicaid Guide (CCH) & 29,031 which reversed the Board's decison. The Intermediary points out
that in this decison the HCFA Adminigtrator held that the intermediary’s disallowance was proper asthe
provider was not entitled to reimbursement by Medicare for any payments it made to Butler County
Community College in support of the nursing education program. The Intermediary contends that the
factsin these cases are smiilar, if not exactly the same and the Board should follow the HCFA
Adminigrator's ruling in the current apped.

In summary, the Intermediary disagrees with the Provider:s position that as long as you can connect
nursing students in a Provider facility, recalving clinical training in a dassroom Stuation three or four
miles away which help them prepare for their dinicd training, it isasynonym for dinicd training.’* The
Intermediary submits that the above is till classroom training and therefore is not rembursable as a pass
through cost under the remand.

CITATIONS OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Regulations 42 C.F.R.:

" " 405.1835-.1841 - Board Jurisdiction
" 412.113(b) - Reduction to Capital Related Payments
" 413.85 . sea. - Cogt of Educationd Activities

2. Provider Reimbursement Manual, Part 1 (HCFA Pub. 15-1):

" 404 et seq. - Cost of Approved Nursing and
Paramedica Education Programs

3. Provider Reimbursement Manual, Part 2 (HCFA Pub. 15-2):

" 1102.3.G. - Instructions for Form HCFA-339
Provider Cost Report Reimbursement
Quegtionnaire

3 Intermediary Position Paper at 7.
“ Tr. at 30.
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" 2807 - Worksheet A

3. Cases

Butler County Memorid Hospita v. Blue Cross Association, et d, Medicare & Medicaid Guide
(CCH) & 29,031.

Rapid City Regiona Hospitd v. Blue Cross and Blue Shidd Association/Blue Cross and Blue
Shidd of lowa, PRRB Dec. No. 2000-D34 & 2000-D35, March 24, 2000, Medicare &
Medicaid Guide (CCH) & 80,424-80,425.

Community Care Foundation, F/K/A Northwest Medical Center, Inc. D/B/A Northwest
Medical Center v. Tommy Thompson, Civil Action No. 99CV 02947 (D.D.C. June 18, 2001).

4, Other:
Omnibus Reconciliation Act of 1990 (AOBRA 1990"), " 4004(b)

Blue Cross Association (BCA) Adminigrative bulletin No. 834.
57 Fed. Reg. 43659 September 22, 1992

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consderation of the facts, parties: contentions, evidence presented, testimony dlicited
at the hearing, and the Provider:s posthearing brief, is split in its analysis of whether the provisions of
OBRA 1990 " 4004 would apply to the facts of this case. The Board-sorigind decisonsin this case,
Rapid City Regiond Hospitd v. Blue Cross and Blue Shield Associaion/Blue Cross and Blue Shidd of
lowa, PRRB Dec. No. 2000-D34 & 2000-D35, March 24, 2000, Medicare & Medicaid Guide
(CCH) 80,424-80,425, remrd HCFA Admin. May 24, 2000, were vacated by the HCFA
Adminigtrator and remanded to the Board for further proceeding to dlow for additiona development of
the facts and the law on the gpplicability of OBRA 1990. The HCFA Adminigtrator asked the Board to
issue new decisions addressing two specific provisons of OBRA * 4004, those being, whether, with
respect to the Joint Nursing Education Program, the provisons of * 4004(b) are applicable to the cost
years at issue, and if S0, whether the Provider meets the criteria set forth in * 4004(b)(2) for payment of
the claimed costs as reasonable costs.
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If the Board wereto literaly interpret the Adminigtrator=s orders, the Board would smply rule that, 1)
the cost years at issue are gpplicable to the provisons of * 4004(b) noting that subsection * 4004(b)(5)
outlines the effective date for this section as, Acost reporting periods beginning on or after October 1,
1990", and 2) the Provider meetsthe criteriaset forth in * 4004(b)(2) for payment of the claimed costs
as reasonable costs because the Intermediary has stipulated as such. However, the Board feelsthe redl
issue to be addressed in these remanded cases relative to OBRA * 4004 isthe issue of what are clinica
training costs, and whether the cogts related to the classrooms, building and maintenance of the Joint
Education Program should be included as clinica training costs and receive the more favorable pass-
through treatment.

The Board notes that its previous decison in these cases (PRRB Dec. No. 2000-D34 & 2000-D35)
did not specificaly address the OBRA * 4004 aspect in the instant cases. The prior decision focused on
the operation of the gpproved nursing education program. The Board concluded that the factsin the
record clearly demondtrated that the Provider did operate, to a Sgnificant extent, the nursing education
program, and was therefore entitled to pass-through treatment of its nursing program costs. To be
perfectly clear, the Board sands unified in its origind andys's and decision that the programs at issuein
this case are operated by the Provider. The Board notes that the OBRA * 4004 issue in the ingtant
cases is being reviewed drictly to complete the record.

To determine the applicability of the OBRA provisons in these cases, however, the Board examined the
ingtant cases asif the gpproved nursing programs at issue were not operated by the Provider, akey
pointin " 4004(b)(1), and then proceeded to make a determination of whether OBRA 4004 would
aoply. Itisunder thistype of andyssthat the Board is split in its determination. For the reasons
outlined below, the Board mgjority, assuming the Provider did not operate the nursing programs (which
it seadfastly believes the Provider does), feds that the provisons of OBRA would not apply to the
Provider.

The Board notes that the parties have stipulated that if the Provider-s costs are determined to be related
to dinica training asthat term isused in OBRA 1990 " 4004(b)(1), then the Provider satisfies dl of the
conditions for reimbursement set forth in OBRA 1990 * 4004(b)(2)."> Therefore, the Board focused
itsreview on the provisonsof * 4004(b)(1). The Board notes that the language in section (b)(1)
specifically addresses reasonable costs for clinica training conducted on the premises of the hospitdl
under gpproved nursing programs that are not operated by the hospital. It isthe Board:s opinion that
there are three key phrases under * 4004(b)(1) that must be addressed, those being,

1) dlinicdl training as defined by the Secretary,
2) conducted on the premises of the hospital, and
3) not operated by the hospitd.

B See Stipulation at Provider Exhibit P-86.
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The Board has dready addressed 3), not operated by the hospitd, inits earlier assumptions. Regarding
clinicd training, the Board finds that the best evidence in the record is the definition noted in the
Intermediary=s Position Paper which sates:

Clinicd training is defined as involving the acquistion and use of the
skills of anurang or dlied hedlth professon or trade in the actud
environment in which these skills will be used by the student upon
gradugtion. While it may involve occasiond or periodic mestings to
discuss or andyze cases, critique performance, or discuss specific skills
or techniques, it involves no class room ingruction.

HCFA Pub. 15-2 * 1102.3.G. (Intermediary Exhibit 1-5) and HCFA Pub. 15-2 * 2807 (Intermediary
Exhibit 1-6).

Regarding the Aon the premisesil phrasein * 4004(b)(1), the Board smply notes that the building in
question, which was a Provider owned building where clinical experiences take place, is located
approximately 3 miles from the Provider-s main campus™®

Based on the above assumptions and anadyss, the Board mgority finds that 1) the costs in question are
not clinica training costs as defined since that definition specificaly excludes dassroom ingtruction and
requests kill acquisition (training) to be in the Aactua environment,@ and 2) the training did not occur on
the premises of the hospitd- it occurred 3 miles away from the hospital. Therefore , the Board mgority
concludes that the provisons of OBRA * 4004(b)(1) do not apply since,

-the provisons are for programs not operated by the hospitd and in this
case the Board, asawhole, believesthe programs are operated by the
hospitd,

-the programs were not conducted on the premises of the hospital, and
-classroom training costs are not dlinicd training codts as defined.

To put these cases in perspective, the Board notes that its previous decision was based on the
overwhelming evidence in the record which convinced it that the Provider was ajoint operator of the
nursing education program. In that decision, the Board rejected the Intermediary-s argument that the
Provider must be the Alegdl operator(l of the program in order for it to receive the favorable pass-
through treetment. The Board noted that it found nothing in the Statute, regulations, or program
ingructions requiring the Provider to be the Alegd operator( of the program. The Board notes that
additiond evidence presented in the ingtant cases, Provider Exhibits P-87 & 88, reinforcesthe
conclusion by the Board in its previous decison.

1o See Stipulation &t B.
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Additionaly, the Board notes that the decision in Community Care Foundation, F/K/A/ Northwest
Medica Center, Inc, D/B/A Northwest Medica Center v. Tommy Thompson, Civil Action No.

99CV 02947 (D.D.C. June 18, 2001), dso reinforces its origina decision in these cases. In this
decison in which the digtrict court ruled for the provider, it found that the provider, Acommitted
substantia resources on adaily basisto the education program in which it was either ajoint operator or,
a least, amogt sgnificant collaborator.;  Accordingly, the Board stands united inits origina decison
that the Provider in this case dso, Acommitted substantia resources on adaily basisto the education
program in which it was ether ajoint operator or, at least, amost sgnificant collaborator.i Therefore,
the Provider is entitled to pass-through treatment of the subject costs.

DECISION AND ORDER:

1 For purposes of completing the record in accordance with the HCFA Adminigrator-s remand
order dated May 24, 2000, the Board mgjority finds that the provisons of OBRA * 4004(b)
are not applicable to these cases. The Board, however, remainsjoined in its origina decison in
the cases (see attached), and restates this decision and order, that being, the Provider has an
appropriate gpproved nursing program as defined under C.F.R." 413.85. The Provider=s
treatment of its nursaing program costs as Medicare pass-through costs under PPS is correct.
The Intermediary-s adjustment is reversed.

2. The Board restates its prior decision dated March 24, 2000 with respect to the Provider:=s
entitlement to reimbursement for Medica Director Part A hours.

Board Members Participating:

Ivin W. Kues

Henry C. Wessman, Esguire, Concurrence/Dissent in Part
Stanley J. Sokolove

Date of Decision: September 27, 2001

FOR THE BOARD:

Ivin W. Kues
Chairman
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Dissenting Opinion of Henry C. Wessman:

| write this Opinion in the form of a Concurrence with the Mgority:s rather tortuous logic that ultimately
upholds our prior full-mgority decisons (PRRB 2000-D34, PRRB 2000-D35) which reversed the
Intermediary adjustments on two (2) issues: the dimination of Part A hours for the Medica Director,
and reclassfication of costs and statistics for the Nursing School from a pass-through cost center to a
non-pass-through cost center.

This Concurrence also responds directly to the CMS (formerly HCFA) Deputy Adminigirator-s rather
curious vacation and remand of these Decisions back to the PRRB. The remand reframes and
ggnificantly narrowsthe Issueto read: A. . . the Board will issue new decisions addressng whether, with
respect to Issue No. 1, the provisons of *4004(b) of OBRA 1990 are applicable to the cost years at
issue and, if S0, whether the Provider meets the criteria set forth in *4004(b)(3) [sic] of OBRA 1990
for the payment of the claimed costs as reasonable costs . . .0 Hash Remand of PRRB 2000-34, 2000-
35, 5/24/2000.

The short answer isAnoi, OBRA 90 *4004(b) does not apply in this case. But the vacation of PRRB
Decisions 2000-34 and 2000-35, together with the narrowness of the Deputy Adminigtrator=s arbitrary
rewrite of the Issue leaves the Provider without aremedy.

Following aprogeny of PRRB (78-D7, Butler County Hospital v. Blue Cross Assn., etal, Feb. 8,
1978; 93-D61, St. Anres Hospitd (Westerville, Ohio) v. BCBSA/Community Mutud Ins. Co., July
21, 1993; 94-D61, Barberton Citizerrs Hospital (Barberton, Ohio) v. BCBSA/Community Mutud Ins.
Co, July 28, 1994; 97-D82, St. Mary-s Medicd Center (Duluth, MN) v. BCBSA/BCBSMinnesota,
July 15, 1997; 99-D55, Northwest Medical Center v. BCBSA/BCBSArkansas, June 30, 1999;
2000-D34, Rapid City Regiona Hospital v. BCBSA/BCBSlowa, March 24, 2000; 2000-D35, Rapid
City Regiond Hospital v. BCBSA/BCBSIowa, March 24, 2000; 2001-D13, Baptis Memorid
Medica Center v.

BCBSA/BCBSArkansas, April 3, 2001) and Court (Butler County Memorid v. Cdifano, U.S. Digtrict
Court, W.D.Pennsylvania, No. 78-83-C, October 17, 1978; Community Hospitd of Indianapalis, Inc.
v. Cdifano, U.S. Didtrict Court, S.D.Indiana, No. IP78-83-C, Aug. 21, 1979; Cleveland Memorid
Hogpitdl, Inc. v. Cdlophane, U.S. District Court, E.D.North Carolina, No. 78-83-CIV-8, Dec. 20,
1979; St. Johres Hickey Memorid Hospitd, Inc, v. Cellophane, 559 F.2nd 803 (7th Cir. 1979); The
Archbishop Bergan Mercy Hospita v. Cellophane, U.S. Didtrict Court, D.Nebraska, No. 76-0-446,
May 23, 1980; Washington Adventist Hogpital, Inc. v. Cdlophane, 512 F.Supp. 932 (D.MD. 1981);

L os Alamitos Genera Hospitd, Inc. v. Donndly, 558 F.Supp. 1141 (D.D.C. 1983); Community Care
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Foundation, F.K.A. Northwest Medica Center, Inc., D.B.A. Northwest Medica Center v. Tommy
Thompson, U.S. Didtrict Court, D.D.C., Civ. No. 99CV 02947, June 18, 2001) Decisions, the
Provider meets the test and definition of Aoperator(, and is entitled to reasonable Medicare pass-
through reimbursement under 42 C.F.R. * 413.85(b). Thus, thereis no need to venture into OBRA
1990 territory, Deputy Administrator Hastrs invitation notwithstanding. That was the full PRRB
Decision in vacated 2000-D34 and 2000-D35, and that remains, correctly so, the decision following
remand. With thislogic, | fully concur.

But the Mgority of the Board, in the instant decision, chooses to go down the dippery dope of an
Aassuming arguendoll scenario, and with that Aassuming opinion, | dissent.

Truth is in my humble opinion, if we must traverse OBRA 1990 land, the Provider il prevails. OBRA
1990 "4004, Payments for Medical Education Cogts, (b) UNIVERSITY HOSPITAL

NURSING EDUCATION, contains two (2) subparts.

Subpart (1) OBRA 1990 "4004(b)(1) IN GENERAL sates. AThe reasonable costsincurred by a
hospital (or by an educationd indtitution related to the hospita by common ownership or control) during
acost reporting period for clinicd training (as defined by the Secretary) conducted on the premises of
the hospital under approved nursing and allied hedlth education programs that are not operated by the
hospital shal be alowable as reasonable costs under Part A of title X111 of the Socia Security Act
and reimbursed under such part on a pass-through basisi Thereisno question that the building in
controversy, and thus the cost associated, belongsto the Provider (Tr. pp. 47-48, 59-61, 62-63;
Provider Exhibit 86, Joint Stipulation, 11-B) and thus congtitutes Apremisesi) of the Provider. Similarly,
thereis no controversy surrounding the Aactivitiesi, i.e. accredited, (SEE Provider-s Position Paper
Following Remand, 29 August 2000, p. 2) dinica sciences education in nursing. (SEE Tr.pp.48-50, 53,
56-58, 54-55, 72; Provider Exhibits P-77, P-78, P-79, P-80, P-87, P-88) (SEE ALSO Provider-s
Post-Hearing Brief Following Remand and Proposed Findings of Fact, Conclusions of Law and
Decison, 15 December 2000, pp. 7-8, for an interesting conundrum created in the Deputy Director=s
Remand Order whereby, in gpplying the exception set forth in *413.85(d)(6) to this case to deny the
Provider pass-through costs, he must, by rule, accept the costs as being for Adinicd trainingd). In
addition, the associated cogts of the clinicd training that occurred in the building, asignificant portion of
which ultimatdly undeniably benefitted Medicare recipients, were most certainly reasonable. ( Provider
Exhibits P-78, P-80; P-86 Joint Stipulation, I1-N, 11-O) Thus, if we must go there, the Provider meets
al of the OBRA 1990 " 4004(b)(1) tests: on premises, approved educational program, reasonable
cods, dinical training - thus entitling them to Medicare pass-through cogts for their cost-efficient,
effective and creative nursng education program incollaboration with USD/SDSU.

Subpart two (2), OBRA 90 " 4004(b)(2) CONDITIONS FOR REIMBURSEMENT, lists four (4)
conditions that a Provider must meet to claim reasonable costs under Medicare for nursing education if
the program is Anot operated by the hospitald. All of these conditions can aso be met by Rapid City
Regiond Hospital, as noted infra

OBRA 90 "4004(b)(2)(A) - the hospital claimed and was reimbursed for such costs during the most
recent cost reporting period that ended on or before October 1, 1989; (SEE Provider Exhibit P-86,
Joint Stipulation, 11-A, 11-C for verification of this Condition for Reimbursement)
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OBRA 90 "4004(b)(2)(B) - the proportion of the hospital:stotal alowable costs that is attributable to
the clinica training costs of the approved program, and alowable under (b)(1) during the cost reporting
period does not exceed the proportion of total allowable costs that were attributable to the clinical
training costs during the cost reporting period described in subparagraph (A); (SEE Provider Exhibit 86,
Joint Stipulation, 1I-E, 1I-F, 11-G, I1-H, 11-N, 11-O; Provider Exhibits P-77, P-78, P-80 for verification
of this Condition for Reimbursement)
OBRA 90 "4004(b)(2)(C) - the hospita receives a benefit for the support it furnishes to such program
through the provison of dinical services by nurang or alied hedth students participating in such
program; and (SEE Provider Exhibit P-86, Joint Stipulation, I1-1, 11-J, 11-K, 1I-M and Provider Exhibit
82 for verification of this Condition for Reimbursement)
OBRA 90 "4004(b)(2)(D) - the costsincurred by the hospital for such program do not exceed the
costs that would be incurred by the hospitd if it operated the program itsdlf. (SEE Provider Exhibit P-
86, Joint Stipulation, I1-N, 11-O for verification of this Condition for Reimbursement)
Findly, | write to express my disturbance with the action of the Deputy Administrator of CMS
(formerly HCFA) whereby he not only vacated what were solid PRRB Decisions (2000-D34, 2000-
D35) that responded squardly to the Appellant-framed | ssue Statement, but then also proceeded to
arbitrarily rewrite the Appe lant-owned |ssue Statement, on remand, in a manner which, had the PRRB
bit on the red herring bait, would have had the impact of foreclosing the Provider=s due process rights.
The red issue here is a question of appropriateness of the reclassfication of School of Nursing Joint
Educetion costs, not the narrow question of whether the Provider followed a very circumscribed
pathway to be reimbursed for legitimate Medicare codts.
Like acagey Minnesota walleye, the Board Mgority was eventudly wise enough to only nibble &t the
bait, spit, and then to return to, and reaffirm, the solid full-Board Decisions in 2000-D34 and 2000-
D35.

Respectfully

Henry C. ABud@ Wessman, Esg.
Senior Board Member



