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Whether the Intermediary improperly eliminated or reduced the pension and postretirement
benefit (“PRB™) costs of the University of California medical centers (“UC Providers™), and the
pension costs of the Catholic Healthcare West medical centers (“CHW Providers™) for the
purposes of computing their prospective payment system (“PPS”) wage indexes for federal fiscal
years (“FFYs”) 2007 and 2008.

MEDICARE STATUTORY AND REGULATORY BACKGROUND:

This is a dispute over the proper amount of Medicare reimbursement due a provider of medical
services.

The Medicare program was established under Title XVIII of the Social Security Act, as amended
(“Act”), to provide health insurance to the aged and disabled. Title XVIII of the Act was
codified at 42 U.S.C. Chapter 7, Subchapter XVIII. The Centers for Medicare and Medicaid
Services (“CMS), formerly the Health Care Financing Administration (“HCFA”), is the
operating component of the Department of Health and Human Services (“DHHS”) charged with
administering the Medicare program. CMS’ payment and audit functions under the Medicare
program are contracted to organizations known as fiscal intermediaries (“FIs”) and Medicare
administrative contractors (“MACs”). ! Intermediaries determine payment amounts due the
providers under Medicare law, regulation, and interpretive guidelines published by CMS.

The operating and capital costs of inpatient hospital services are reimbursed by Medicare
primarily through the PPS.> As part of the methodology for determining prospective payments
to hospitals, the Medicare statute requires the Secretary to adjust the wage portion of the DRG
payment by a factor reflecting the relative hospital wage level in the geographical location of the
hospital compared to the national average hospital wage level.* The Secretary establishes a wage
index for each Core Based Statistical Area (“CBSA”) and for each statewide area that is not
within a CBSA (i.e., rural area).” Beginning October 1, 1993, the statute required CMS to update
the wage index annually.® CMS bases the annual update on a survey of wages and wage-related
costs taken from Worksheet S-3 of the cost reports filed annually by each hospital paid under the
PPS.

Medicare regulations located in 42 C.F.R. Part 413 speak generally about Medicare principles for
determining costs and the liquidation of liabilities.” In particular, 42 C.F.R. § 413.100(a) states:

(a) Principle. As described in § 413.24(b)(2), under the accrual
basis of accounting, revenue is reported in the period in which it is
earned and expenses are reported in the period in which they are

' F1s and MACs are hereinafter referred to as intermediaries.
242 U.S.C. § 1395h; 42 C.F.R. §§ 413.20 and 413.24.

342 U.S.C. § 1395ww(d).

442 U.S.C. § 1395ww(d)(3)(E).

> See 69 Fed. Reg. 48916, 49026-49027 (Aug. 11, 2004).
°42 U.S.C. § 1395ww(d)3)E)().

7 See 42 C.F.R. §§ 413.9 and 413.100.
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incurred. In the case of accrued costs described in this section, for -
Medicare payment purposes the costs are allowable in the year in

which the costs are accrued and claimed for Medicare payment

only under the conditions set forth in paragraph (c) of this section.

The Provider Reimbursement Manual, CMS Pub. 15-1, Part 1 (“PRM 15-1” or “Manual”)
§ 2140 ef seq. provides additional guidance on these regulations as it relates to deferred
compensation such as pension costs.

Two final rules published in the Federal Register are central to this controversy. The first was
published on September 1, 1994 (“September 1994 Final Rule”)® and the second was published
on August 12, 2005 (“August 2005 Final Rule”).’ In the preamble to the September 1994 Final
Rule, CMS stated the following with respect to the reporting of wage-related costs for the wage
index using Generally Accepted Accounting Principles (“GAAP”):

[Bleginning on or after October 1, 1994, hospitals are required to
follow Generally Accepted Accounting Principles (GAAP) in
developing the wage-related costs contained in the Worksheet S-3,
Part II, for purposes of the hospital wage index. Medicare
principles, however, will continue to apply in determining the
allowability of fringe benefits costs. . .. We believe it is
appropriate to apply GAAP for these purposes because the
function of the wage index is to measure relative hospital labor
costs across areas. This function is distinct from that of cost
reimbursement, in which applicable Medicare principles (which
may differ from GAAP) measure the actual costs incurred by
individual hospitals. We believe the application of GAAP for
purposes of compiling data on wage-related costs used to construct
the wage index will more accurately reflect relative labor costs,
because certain wage-related costs (such as pension costs) as
recorded under GAAP tend to be more static from year to year.
Application of Medicare principles, on the other hand, could create
large swings in these costs from year to year, particularly in years
when there are large over- or under-funded pension estimates:
such application might lead to a wage index that does not
accurately reflect relative labor costs. Again, we emphasize that
GAAP applies only for purposes of developing wage-related cost
on Worksheet S-3 Part IL.. Our policy requiring the use of
applicable Medicare principles for determining fringe benefits for
all other purposes remains unchanged. "

CMS’ policy pronouncement in the September 1994 Final Rule will hereinafter be referred to as
the “1994 GAAP Policy.”

% 59 Fed. Reg. 45330 (Sept. 1, 1994) (excerpt at Provider Exhibit P-31 at 968-972).
970 Fed. Reg, 47278 (Aug. 12, 2005).
10 59 Fed. Reg. at 45357 (emphasis in original) (excerpt at Provider Exhibit P-31 at 968-972).
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In the preamble to the August 2005 Final Rule, CMS stated the following to clarify the
requirements for reporting of pension and other deferred compensation plan costs for the wage
index by requiring compliance with the requirements in 42 C.F.R. § 413.100:

Since publication of the September 1, 1994 rule, we have
periodically received inquiries for more specific guidance on
‘developing wage-related costs for the wage index. In response, we
have provided clarifications in the IPPS rules (for example, health
insurance costs (66 FR 39859)) and in the cost report instructions
(Provider Reimbursement Manual (PRM), Part II, Section 3605.2).
Due to recent questions and concerns we received regarding
inconsistent reporting and over reporting of pension and other
deferred compensation plan costs, as a result of an ongoing Office
of Inspector General review, we are clarifying in this final rule that
hospitals must comply with the requirements in 42 CFR 413.100,
the PRM, Part I, sections 2140, 2141, and 2412, and related
Medicare program instructions for developing pension and other
deferred compensation plan costs as wage-related costs for the
wage index. The Medicare instructions for pension costs and
other deferred compensation costs combine GAAPs, Medicare
payment principles, and Department of Labor and Internal
Revenue Service requirements. We believe that the Medicare
instructions allow for both consistent reporting among hospitals
and for the development of reasonable deferred compensation plan
costs for purposes of the wage index.

With the FY 2007 wage index, hospital and fiscal intermediaries
must ensure that pension, post-retirement health benefits and other
deferred compensation plan costs for the wage index are developed
according to the above terms.'!

CMS’ policy pronouncement in the August 2005 Final Rule will be referred to as the “2005
Pension Policy.”

The parties dispute the amount of the pension and postretirement benefit (PRB) costs that should
be reported on Worksheet S-3 for purposes of the wage index.

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Twenty provider groups (“Providers”) are represented in this appeal.12 'The Providers appealed
the final determination of CMS regarding the computation of the FFYs 2007 and/or 2008 wage

70 Fed. Reg. at 47369 (excerpt at Provider Exhibit P-31 at 988-991).
2 See Appendix I for a listing of the twenty provider groups remaining in this appeal. The following two other
provider groups were removed from this appeal prior to the Decision due to adverse jurisdiction findings: Case No.
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indexes for their CBSAs. It is uncontested the Providers have exhausted remedies for seeking
reimbursement for the pension costs in controversy, as prescribed by CMS.

The Providers have met the jurisdictional requirements of 42 C.F.R. §§ 405.1835-405.1841. The
Providers were represented by Jonathan P. Neustadter, Esq., of Hooper, Lundy & Bookman, P.C.
The Intermediary was represented by Bernard M. Talbert, Esq., of the BlueCross BlueShield
Association.

PROVIDERS’ CONTENTIONS:

The Providers believe that, for purposes of the wage index for FFYs 2007 and 2008, the
Intermediaries inappropriately disallowed the pension costs that the Providers claimed on
Worksheet S-3 using GAAP because the Intermediaries inappropriately limited the allowable
amounts to the amounts funded and liquidated within a year. In addition, the Providers argue
that, for purposes of the wage index for FFY 2008, the Intermediaries inappropriately reduced
pension costs that the CHW Providers claimed on Worksheet S-3 because when computing the
actuarial accrued liability (“AAL”) for pension costs the Intermediaries inappropriately changed
the amortization period from 5 years to 10 years.

APPLYING THE 2005 PENSION POLICY TO THE PROVIDERS FOR FFY's 2007 AND 2008:

The Providers contend that, during the cost reporting years that were used to develop the wage
index for FFYs 2007 and 2008, they were not on notice to report pension costs on Worksheet S-3
using any methodology other than GAAP, pursuant to clear instructions by CMS in the
September 1994 Final Rule. In particular, the Providers contend that CMS and the
Intermediaries may not retroactively apply a substantive change in policy to the cost reports from
2004 and 2005 that were used to develop the wage index for FFYs 2007 and 2008.

The Providers contend that, as applied by the Intermediaries to the UC and CHW Providers, the
2005 Pension Policy published in the August 2005 Final Rule was a radical and substantive
change in established policy and that making it applicable to costs incurred and already claimed
in prior cost reporting years is the essence of improper retroactive rule:making.13 The Providers
contend that the 2005 Pension Policy changed the way that providers have historically included
pension costs as part of the wage survey on Worksheet S-3 and added regulatory requirements
nowhere to be found in the pre-2005 version of the policy. The Providers state that, through the
1994 GAAP Policy published in the September 1994 Final Rule, CMS set forth a clear rationale
for the use of GAAP for reporting wage-related costs for purposes of the wage index.
Specifically, CMS stated unequivocally that the funding and liquidation considerations that
existed under the Medicare cost reimbursement principles were not appropriate for use in
developing the wage index because they would distort the consistency needed to measure

07-1871G Tenet 2006/2007 LA-Long Beach-Glendale CBSA Wage Index and Case No. 07-1873G Tenet
2006/2007 Riverside, CA CBSA Wage Index.
- 13 See Providers’ Posthearing Postion Paper at 29-33.



Page 6 CNs: 07-0679G et al

relative labor costs.'* Accordingly, the 2005 Pension Policy was a sharp diversion from the 1994
GAAP Policy and not merely a “clarification.”"

As further evidence that the 2005 Pension Policy was a sharp diversion from the 1994 GAAP
Policy as opposed to merely a “clarification,” the Providers contend that the pre-2005 authorities
cited by CMS did not reverse, clarify, or even impact the 1994 GAAP Policy.'® The Providers
contend that the liquidation of liability rule set forth at 42 C.F.R. § 413.100 and codified in 1995
applies only to services paid on a reasonable cost basis, not inpatient PPS services. To this end,
the cost reporting instructions actually distinguish between the use of GAAP for wage index
purposes and the use of Medicare principles for cost reporting for reasonable cost reimbursement
purposes. '7 Further, the Providers maintain that none of the subsequent changes to these cost
reporting instructions (neither the note added in August 20028 nor the two sentences added to
that note in June 2003'®) put providers on notice that pension and PRB costs could only be
claimed for wage index purposes if they met the timely liquidation requirements and other
Medicare cost reimbursement requirements.

The Providers maintain that the Intermediary’s application of the 2005 Pension Policy violates
the Administrative Procedure Act,?® and constitutes prohibited retroactive rulemaking.?' They
note that retroactive application of this.policy pronouncement is contrary to CMS’ own
longstanding prospective policy regarding wage survey data and the wage index. The
problematic retroactivity stems from the fact that the pension costs at issue were incurred prior to
the 2005 Pension Policy and no matter how much lead time was thereafter provided, it was
meaningless lead time as the Providers could not alter their operations or adjust financially to the
changed policy.

The Providers maintain that, even if the 2005 policy were to apply to the Providers, it would not
require a change in how the pension costs at issue were reported. The Providers contend that in
promulgating the 2005 Pension Policy, CMS was concerned about unfunded plans that would
never be funded.?> CMS’s concern would apply in situations where a provider has either: (1) a
plan that is not a “qualified” pension plan; or (2) a defined contribution deferred compensation
plan (such as the UC’s Postretirement Welfare Plan). For such plans, providers may claim only
payments actually paid to a participating employee as an allowable cost (and only to the extent
considered reasonable).”> CMS’s concern also would apply in situations where a provider has a
qualified plan and has an accrued liability that has been actuarially determined as a required
contribution into the plan, but the provider does not liquidate this liability within one year, as

14 See 59 Fed. Reg. at 45357.

' See Transcript (“Tr.”) at 78.

16 See Providers’ Posthearing Position Paper at 25-33.

"7 See PRM 15-2 § 3605.2.

'8 PRM 15-2, Ch. 36, Transmittal No. 9 (Aug. 2002) (copy at Provider Exhibit P-36).
19 PRM 15-2, Ch. 36, Transmittal No. 10 (June 2003) (copy at Provider Exhibit P-35).
20 Codified at 5 U.S.C. Part I, Ch. 5.

21 See Providers’ Posthearing Position Paper at 30 (citing to 5 U.S.C. § 553, Bowen v. Georgetown Univ. Hosp., 488
U.S. 204 (1988)).

2270 Fed. Reg. at 47369.

2 See CMS Pub. 15-1 § 2140.2.
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required by the Medicare liquidation of liability rules. These scenarios and CMS concerns do
not apply to the UC or CHW Pension Plans, because those plans were funded or pre-funded.”*

The Providers further maintain that the 2005 Pension Policy does not fulfill the statutory
mandate of measuring relative labor costs. The whole purpose behind the 1994 GAAP Policy
was to “promote more equitable and consistent reporting of wage-related costs for all
hospitals.”” However, under the 2005 Pension Policy, the amount of pension and PRB costs
included in the wage index will no longer be “static from year to year” but rather will go back to
swinging widely from year to year (and within a given year for similarly situated providers),
depending upon yearly funding determinations.?® The Providers cite to the expressed statutory
purpose of the wage index, case law, and expert testimony to argue that the unexplained switch
away from GAARP is an arbitrary and capricious policy and is contrary to the statutory mandate
that the wage index reflect relative labor costs across geographic areas.

Finally, the Providers focus on the implementation of the 2005 Pension Policy and contend that it
was not uniformly or consistently applied and that the highly selective enforcement against the
CHW and UC Providers was therefore arbitrary and capricious agency action.”’ First, the OIG
selected “market movers,” which the Providers’ witness defined as hospitals that represented the
largest percentages of salaries in their respective areas, so that adjustments to those hospitals had
a more significant impact on their respective areas than would adjustments made to smaller,
randomly chosen hospitals.”® Further, it was improper for the Intermediary to rely on the OIG
findings. Rather, the Intermediary should have conducted independent audits of the UC Provider
data because the OIG is not the appropriate body to audit a Medicare provider’s costs for
purposes of making Medicare reimbursement determinations.

Second, CMS did not issue nation-wide instructions implementing the 2005 Pension Policy until
it issued a Joint Signature Memorandum (“JSM”) on January 25, 2007 providing guidelines for
hospital pension costs for the FFY 2008 wage index.” As a result, intermediaries had no
uniform instructions from CMS when they conducted the wage index desk reviews for FFY
2007. Furthermore, even after the JSM was issued, it is not clear that the intermediaries
understood or applied the JSM instructions correctly when developing the FY 2008 wage index,
particularly as it relates to selecting a random sample of 20% of the providers.*

Third, the Providers argue that intermediaries did not uniformly and consistently apply the 2005
Pension Policy after it was published in the August 2005 Final Rule, or even after the JSM was
issued. 3! The Providers contend that this non-uniform and inconsistent application caused the
wage indexes for FFYs 2007 and 2008 to be “skewed,” meaning that parts of the country were
disproportionately impacted by the selective application of the 2005 Pension Policy, and that this

* Tr, at 69-72.

% See 59 Fed. Reg. at 45356.

% See Provider Exhibit P-41; Tr. at 81-96.

27 See Providers’ Posthearing Position Paper at 44-56.

2 See Provider Exhibits P-42 at 1091and P-43; Tr. at 235-236.

 See Provider Exhibit P-39 (copy of JISM); Tr. at 244-245.

Z‘: See, e.g, Provider Exhibit P-40; Tr. at 247-248 (Intermediary actuary witness discussing Provider Exhibit P-40).
See Tr. at 259.
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skewing resulted in a wage index for those FFY's that did not accurately measure relative labor
costs across the country.”

COMPUTING THE AAL FOR THE CHW PROVIDERS’ PENSION COSTS FOR FFY 2008:

In connection with the CHW Provider’s pension costs for purposes of the wage index for FFY
2008, the Providers contend that, as a religious entity, CHW is not required to follow ERISA
and, even if CHW had been subject to ERISA, the 5-year amortization period that the CHW
Providers used to compute the AAL for pension costs would be acceptable under an ERISA
exception.®

Specifically, the Providers states that the Intermediaries’ adjustments made to the CHW
Providers’ wage index for FFY 2008, which resulted from the extension of the AAL
amortization period from 5 years to 10 years, were improper. As a “church plan,” CHW’s
retirement plan does not need to follow — and did not follow — ERISA standards. However, the
Intermediary applied a 10-year amortization period. The Providers contend that CHW’s
selection of an 8.5% rate was appropriate and within CHW’s rights as a church-plan sponsor, and
notes that the Intermediaries’ actuary witness conceded that CHW had the discretion and
flexibility to go from an 8.5% rate to a 7% rate. Accordingly, even if the Intermediaries are
permitted to extend the amortization period to 10 years, CHW could still have arrived at the
same actuarially determined contribution amount by simply changing the interest rate.

In addition, PRM 15-1 § 2142.5 allows an amortization period for computing AAL that is shorter
than 10 years if prescribed by ERISA for particular liability adjustments. Any unfunded liability
components relating to gains and losses of the assets and liabilities should have been amortized
over 5 years rather than 10 years.”® The Providers submitted an additional exhibit showing AAL
calculations based on an amortization period of 5 years. The Providers maintain that it was
arbitrary and capricious for the Intermediary to recalculate CHW’s pension cost by changing
only one part of CHW’s pension cost computation, and that, if CHW was forced to use ERISA
computations, it should have received the benefit of the ERISA-mandated 5-year amortization
period.

INTERMEDARIES® CONTENTIONS:

APPLYING THE 2005 PENSION POLICY TO THE PROVIDERS FOR FFYS 2007 AND 2008:

The Intermediaries believe the 2005 Pension Policy, which is being challenged by the Providers,
is a defensible authority promulgated through notice and comment and applied prospectively to
the wage indices for FFYs 2007 and 2008. The wage index first affected by the 2005 Pension
Policy was the wage index for FFY 2007 which began October 1, 2006 which is 13 %2 months

%2 See Tr. at 244-249.

33 See Providers’ Posthearing Position Paper at 57-63.

3 See Tr. at 157-165 (CMS actuary witness indicating that gains and losses component of unfunded AAL should be
amortized over 5 years rather than 10 years).
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after the date when the 2005 Pension Policy was published in the August 2005 Final Rule. The
Intermediaries assert that this is how policies are made and implemented in the PPS world.*

The Intermediaries believe their application of limitations on the Providers is consistent with the
2005 Pension Policy as stated in August 2005 Final Rule.*® The Intermediaries further believe
that the 2005 Pension Policy is not a prohibited retroactive policy change. To support their
belief, the Intermediaries point to the following excerpt from a CMS letter’’ to the Providers’
counsel: "

First, we disagree that these rules are being applied retroactively.
Since August 2002, prior to the start of hospitals’ FY 2003 cost
reporting periods, the Medicare cost reporting instructions in
section 3605.2 of the Provider Reimbursement Manual, (PRM)
Part II, required that hospitals, while using GAAP to develop
wage-related costs, must report their wage-related costs at cost. In
June 2003, we updated the cost report instructions to clarify that
although wage related costs are developed according to GAAP,
they must also meet the reasonable cost provisions of Medicare. In
the FY 2006 IPPS final rule (70 FR 47369), we reiterated the -
necessity to use Medicare cost reporting principles with GAAP for
wage-related costs, specifically for pension and postretirement
benefit plans. Thus, we have clearly stated our policy on GAAP
and Medicare reasonable cost principles with respect to reporting
wage-related costs as early as 2002, and prior to completion of the
University of California’s FY 2003 cost reports used in developing
the FY 2007 wage index. In addition, we are not adjusting
payments that hospitals received prior to FY 2007. These
payments are left undisturbed. Rather, we are ensuring that the
rules for wage-related costs are properly applied for the FY 2007
wage index, which is based on FY 2003 cost report data, and for
future years. Therefore, we have not retroactively applied our
policy requiring the use of Medicare cost reporting principles for
the reporting of pension and post retirement benefits.

The Intermediaries do not believe the testimony of the Providers’ first witness that the relevant
GAAP principles produced a better result has any bearing on this case.’® Medicare Program
policies are not held to the standard of perfection or the abstract best choice. The Medicare
Program is given deference when there is no specific legislative direction. As a result, this
matter is subject to interpretation. The Intermediaries also believe that the testimony of the
Providers’ second witness concerning the inconsistency in implementing the 2005 Pension

 Tr. at 29.

36 The Intermediaries noted the proposed rule (i.e., 70 Fed. Reg. 23371 (May 4, 2005)) and the final rule (i.e., the
August 2005 Final Rule) were essentially the same due to the lack of adverse comments received. See
Intermediaries’ Posthearing Summary at 3-4.

37 See Intermediaries’ Final Position Paper at 6-7 (quoting CMS letter at Provider Exhibit P-33).

38 See Intermediaries’ Posthearing Summary at 5-6.
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Policy should be ignored as being highly subjective and impossible to completely remedy. The
key is notice and prospectivity. Both the proposed and final rules for the wage index for FFY
2007 are clear on their face. As the rules would not go into effect until October 1, 2006, the
prospectivity need is met.

Finally, the Intermediaries argue that the pre- and post-rule change periods for the four large
metropolitan areas where the UC Providers were located did not show a significant drop in wage
index values.*® This fact minimizes the impact of the “equity” argument of the Providers.

The Intermediaries set forth an alternative argument should the Providers prevail on the
continuation of the use of GAAP without regard to any funding issue. The Intermediaries note
that the UC Providers strongly argue for the continuation of the use of GAAP without regard to
any funding issue. However, the Intermediaries argue the “generally accepted” principle applied
to a legal entity like UC is Statement No. 27 of the Governmental Accounting Standards Board
(“GASB 27”). GASB 27 would produce a zero in wage index includable pension and post
retirement costs.*’

The Intermediaries acquiesce that, prior to the problems in these groups appeal, the UC Providers
were able to successfully lobby their intermediary to allow them to claim the costs for wage
index under a fiction that it should report its costs under the provisions of the Statement of
Financial Accounting Standards Nos. 87 and 106 issued by the Financial Accounting Standards
Board (“FAS 87” and “FAS 106" respectively). The fiction was that instead of being a State
government employer, it was a private business employer. The UC Providers note that their
intermediary sent UC a letter to document the acquiescence and that a CMS employee received a
copy of this letter from the intermediary.”' The Intermediaries assert that, as a preliminary
matter, neither the intermediary’s acquiescence nor the inclusion of a CMS employee on the
correspondence creates an estoppel or evidences an express buy-in on the proposition that, for
wage index purposes, one ignores the legal status of a state government employer and make
believes it is something else. The Intermediaries argue that, assuming arguendo GAAP applies,
the specific principle applicable to the UC Providers’ employer is what governs and the UC
Providers’ position does not improve.

The Intermediaries proffer a virtually identical argument that was recently considered and
accepted by the Board in 2006 in DCH Regional Medical Center v. Blue Cross Blue Shield
Association.** Specifically, the Board’s decision and order stated:

The Provider’s request to use FAS 87 in lieu of GAS 27 in
developing its pension costs for wage index purposes is
inappropriate. The Fiscal Intermediary/Centers for Medicare and
Medicaid Services’ denial of the request to include additional
pension costs (imputed under FAS 87) as wage-related costs for

% See Intermediary Exhibit 1-6.

0 See Intermediaries’ Final Position Paper at 7-8.

! Provider Exhibit P-23.

2 PRRB Dec. No. 2006-D44 (August 29, 2006), review declined CMS Administrator (Oct. 18, 2006).
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purposes of DCH Regional Medical Center’s FY 2004 wage index
was proper.*?

The Intermediaries rely on the Board’s analysis in this decision. Therefore, even if the Providers
successfully argue that GAAP controls, no financial benefit accrues to the UC Providers. The
UC Providers are attaching themselves to the wrong accounting principles.

COMPUTING THE AAL FOR THE CHW PROVIDERS’ PENSION COSTS FOR FFY 2008:

The Intermediary argues that pension costs are determined based upon the PRM 15-1 §§ 2142.4
and 2142.5 which requires providers to follow certain ERISA requirements and standards
regardless of whether providers are subject to ERISA.* By applying ERISA standards to
providers regardless of whether they are subject to ERISA, all defined benefit plans are analyzed
consistently across all providers in the wage index process. Therefore the Providers’ assertion
that the CHW Providers are being classified as a “church plan” that does not follow ERISA
standards, particularly in the selection of the discount rates and amortization periods used, is
incorrect.

The Intermediaries refer to the following 2005 wage survey information for FFY 2008 that was
taken from the table located at Provider Exhibit P-44*® for the “big picture” details:

FFY 2008
2005 Wage Survey
Cash contribution 100,080,000
Amount allowed based on an 8.5% discount
rate and 10 year amortization period 69.809.000
Difference 31,907,000

The Intermediaries’ actuary witness testified in support of the adjustment that the 8.5% discount
rate was the applicable rate to compute the AAL for pension costs.*® Therefore, considering the
specific factors used in the PRM 15-1 § 2142, the adjustment was correct. The Intermediaries’
actuary witness responded on cross-examination that, under the Providers’ theory that a 5-year
amortization should be used for computing AAL for pension costs, its contribution would have
been approximately $87 million. The Intermediaries argue that amount is still approximately
$13 million short of the cash contribution made and that this finding went unchallenged.*’

B Id at7.

% See also, Tr. at 158-160 (Intermediaries’ actuary witness explaining that the ERISA definitions are considered
whether or not the specific plan is covered by ERISA).

5 See Intermediaries Posthearing Summary at 7.

““ Tr. at 158-159.

1 Tr, at 173-174. Intermediaries’ Posthearing Summary at 7.
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

After considering the Medicare law and program instructions, the parties’ contentions, and the
evidence presented, the Board finds and concludes that the Intermediaries’ adjustments are
proper except for the adjustment to amortize the gains and losses of the CHW Providers’ FFY
2008 pension costs over 10 years versus 5 years.

In the preamble to the September 1994 Final Rule, CMS initially explained its policy on the
reporting of wage index costs such as pension costs (i.e., the 1994 GAAP Policy). Specifically,
CMS instructed that “beginning on or after October 1, 1994, hospitals are required to follow
Generally Accepted Accounting Principles (GAAP) in developing the wage-related costs.”*®
Significantly, the preamble to the September 1994 Final Rule explicitly stated that the reporting
of wage-related costs for purposes of the wage index using GAAP “is distinct from that of cost
reimbursement, in which applicable Medicare principles (which may differ from GAAP)
measure the actual costs incurred by individual hospitals.”49 Thus, one tenet of the 1994 GAAP
Policy is that the treatment of pension costs using GAAP for purposes of the wage index is
“distinct” from the treatment of pension costs using Medicare principles for purposes of
reasonable cost reimbursement.

Shortly after that, CMS published the June 1995 Final Rule that promulgated a regulation at 42
C.F.R. § 413.100 to clarify the rules for Medicare payment for certain accrued costs.” The
preamble to the June 1995 Final Rule described the promulgation of § 413.100 as follows:

Our intention in specifying these conditions was not to change
policy. Rather, it was to incorporate into the regulations our
longstanding policy on the timely liquidation of liabilities, as
contained in sections 704.3, 704.5, 906.4, 2140, 2144.8, 2144.9,
2146, 2162.9 and 2305 of the Provider Reimbursement Manual.
Under this longstanding policy, accrued costs are included in
Medicare allowable costs in the year of accrual, provided the
related liabilities are liquidated timely, in accordance with the
liquidation requirements for the particular type of accrued cost.’!

The preamble for June 1995 Final Rule also explains what factors prompted CMS to promulgate
§ 413.100:

In summary, despite the clear statements of Medicare payment
principles found in Medicare manuals (for example, section 2305
of the Provider Reimbursement Manual), the lack of clarification
to the regulations continues to impair HCFA’s ability to defend
against challenges to the regulations for accrued costs of sick pay,
vacation pay, FICA and other payroll taxes, owners’

* 59 Fed. Reg. at 45357. ‘

59 Fed. Reg. at 45357 (emphasis added).
%060 Fed. Reg. 33126, (June 27, 1995).

*' 60 Fed. Reg. at 33127.
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compensation, deferred compensation, pension plans, nonpaid
workers’ services, and unpaid mortgage interest, as well as other
accrued costs. The end result, to the extent that HCFA cannot
defend challenges to the policy, is that the Medicare program
makes payments for costs not incurred by providers, in violation of
section 1681(v)(1)(A) of the Act. .. .

Significantly, the preamble to the June 1995 Final Rule contains no discussion of or reference to
either the reporting of wage index costs generally or the 1994 GAAP Policy to suggest that the
treatment of wage-related costs (including pension costs) for purposes of the wage index is no
longer distinct and separate from the treatment of wage-related costs for purposes of reasonable
cost reimbursement. In this regard, the Board notes that § 413.100 is located in 42 C.F.R. Part
413 governing reasonable cost reimbursement while the regulations governing PPS, including
the wage index component of PPS, are located in 42 C.F.R. Part 412. Asa result, the Board
concludes that, when § 413.100 was promulgated in the June 1995 Final Rule, CMS did not
intend for it to encompass the reporting of wage-related costs for purposes of the wage index.

In addition, the Board finds that CMS later amended the 1994 GAAP Policy when 'it published
the 2005 Pension Policy as part of the August 2005 Final Rule which states in pertinent part:

Since publication of the September 1, 1994 rule, we have
periodically received inquiries for more specific guidance on
developing wage-related costs for the wage index. In response, we
have provided clarifications in the IPPS rules (for example, health
insurance costs (66 FR 39859)) and in the cost report instructions
(Provider Reimbursement Manual (PRM), Part II, Section 3605.2).
Due to recent questions and concerns we received regarding
inconsistent reporting and overreporting of pension and other
deferred compensation plan costs, as a result of an ongoing Office
of Inspector General review, we are clarifying in this final rule that
hospitals must comply with the requirements in 42 CFR 413.100,
the PRM, Part L, sections 2140, 2141, and 2142, and related ,
Medicare program instructions for developing pension and other
deferred compensation plan costs as wage-related costs for the
wage index. The Medicare instructions for pension costs and
other deferred compensation costs combine GAAPs, Medicare
payment principles, and Department of Labor and Internal
Revenue Service requirements. We believe that the Medicare
instructions allow for both consistent reporting among hospitals
and for the development of reasonable deferred compensation plan
costs for purposes of the wage index.

With the FY 2007 wage indéx, hospital and fiscal intermediaries
must ensure that pension, post-retirement health benefits and other

52 1d. at 33126 (emphasis added).
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deferred compensation plan costs for the wage index are developed
according to the above terms.>

The Board finds that the 2005 Pension Policy was made through notice and comment;”* and that
its use of the words “must comply” and “must ensure” coupled with the stated effective date of
FFY 2007 demonstrate CMS’ intent to bind the regulated parties (e.g., the Providers). Further,
the Board finds that the following phrase had the effect of changing the regulatory interpretation
and application of the regulation found at 42 C.F.R. § 413.100 as it was initially explained in the
August 1995 Final Rule: “[H]ospitals must comply with the requirements in 42 CFR 413.100,
the PRM, Part I, sections 2140, 2141, and 2142, and related Medicare program instructions for
developing pension and other deferred compensation plan costs as wage-related costs for the
wage index.”

Pursuant to 42 C.F.R. § 405.1867, the Board in exercising its authority to conduct hearings is
bound to apply the statutory and regulatory provisions governing the Medicare Program. Asa
result, the Board finds that it is bound to apply 42 C.F.R. § 413.100 as amended by the August
2005 Final Rule, including the effective date for that regulatory change which was for wage
index calculations beginning with FFY 2007, and that the Board does not have the authority to
make any findings on the Providers’ argument that this amendment is a prohibited retroactive
rulemaking,>®

Further, the Board finds that PRM 15-1 §§ 2140-2142 is consistent with the regulations and were
ratified through notice and comment as pertaining to the interpretation of 42 C.F.R. § 413.100.
The Board notes that the preamble to the September 1994 Final Rule that promulgated 42 C.F.R.
§ 413.100 specifically listed multiple manual provisions, including PRM 15-1 § 2140, as being
covered by that regulation.’’ Thus, when the August 2005 Final Rule amended 42 C.F.R.

§ 413.100 to extend its application to the reporting of wage index costs for purposes of the wage
index, the manual provisions interpreting and applying that regulation necessarily are covered by
that extension.

Finally, the Board finds that the Providers do not contend that the Intermediaries’ adjustments
are inconsistent with the PRM 15-1 §§ 2140-2142 except for the adjustment made to the CHW
Providers for FFY 2008. The CHW Providers argue that it was improper to adjust the AAL
amortization period for the CHW Providers’ FFY 2008 pension costs from 5 years to 10 years.
In the alternative, the CHW Providers argue that, if the Intermediaries’ adjustment of this
amortization period is upheld, then they should be allowed to adjust their AAL interest rate from

%370 Fed. Reg. at 47369 (emphasis added).

>* See proposed rule at 70 Fed. Reg. 23306, 23371 (May 4, 2005) and final rule at 70 Fed. Reg. 47278, 47369
(August 12, 2005).

5 As the Board has found that 42 C.F.R. § 413.100 as amended governs this case and that the Board is bound by that
regulation, the Board never reaches the issue of what impact, if any, the following PRM transmittals relating to the
cost reporting forms may have had on the 1994 GAAP policy: PRM 15-2, Ch. 36, Transmittal 9 (Aug. 2002) and
PRM 15-2, Ch. 36, Transmittal 10 (June 2003).

%6 Similarly, the Board finds that the Providers’ arguments that the 2005 Federal Register pension cost policy is
arbitrary and capricious and/or inconsistently applied are moot because of its previous finding as being bound by

§ 413.100 as amended.

°7 60 Fed. Reg. at 33133.
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8.5% to 7.0%. The Board finds that the Providers have no basis to adjust the AAL interest rate
from 8.5% to 7% because the Providers are bound by the 8.5% rate that the Providers elected at
the time the pension costs were determined and subsequently reported as part of the as-file cost
report. The Board finds that, for FFY 2008, the CHW Providers should be allowed to amortize
their gains and losses for pension costs over a 5-year period under the ERISA exception. The
relevant policy found at PRM 15-1 §2142.5 stated, in pertinent part, during the time at issue:
“[a]ctuarial accrued liabilities . . . must be amortized ratably over a minimum of 10 years, or
such shorter period prescribed by ERISA for particular actuarial adjustments.””® The Board
finds that the Intermediaries’ actuary witness conceded that gains and losses should be amortized
over 5 years if they are broken out.”> The Board notes that the Providers’ actuary witness
supplied an August 1, 2011 letter breaking out the gains and losses included in “total unfunded
liabilities” and amortizing them over various periods.®® This letter shows gains and losses to be
$106,620,000 and the adjusted pension contribution requirement based upon the gains and losses
being amortized over 5 years with other actuarially accrued liabilities being amortized over 10
years at an 8.5% interest rate to be $82,100,000. The Board finds that the CHW Providers’
contribution adjustments for FFY 2008 should be modified to this amount subject to the
Intermediaries’ review of the calculations in the Providers’ actuary’s letter found at Provider
Exhibit P-45.

DECISION AND ORDER:

The Intermediaries’ adjustments are affirmed for all Providers’ for FFYs 2007 and 2008 except
for the CHW Providers for FFY 2008. For FFY 2008, the CHW Providers’ pension costs are
modified to amortize gains and losses over 5 years subject to the Intermediaries’ review, and the
Intermediaries’ adjustments relating to such costs are modified accordingly.

BOARD MEMBERS PARTICIPATING:

Michael W. Harty

Keith E. Braganza, C.P.A.
John Gary Bowers, C.P.A.
Clayton J. Nix, Esquire

FOR THE B,QAI;%
G W

Chairman

DATE: MAR 12 2013

58 Note that PRM 15-1, Transmittal 436 (March 2008) revised PRM 15-1 § 2142.5.
 Tr. at 164-165.
0 See Provider Exhibit P-45.
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APPENDIX 1
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