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Provider ReiÍibursement Rev¡ew Board
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Akin Gump Straus Hauer & Feld LLP
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RE: Expedited Judicial Review Determination
13¡l99GC Banne¡ Health 2006 SSI Part C Group

14-lg7 6GC SCA Covenant Health 2010 Medicaid Part C Days Group

l4-lg'1.83c SCA Covenant Health 2010 DSH SSI Part C Days Group

142545GC SCA Covenant Health 2011 DSH SSI Pa¡t C Days Group

14-2546GC SCA Covenant Health 2011 Medicaid Part C Groups ,

14-31.66GC SCA StIl\'rY 2010 DSH Medicaid Part C Days Group

t4-317lGC SCA SUNY2010DSH SSIPart CDays Group

I "SSI" is the acronym for "supplemental Security Income."
2 Provide¡s' EJR Request at 4.
1 See 421J.5.C. $ 1395ww(d)(l)-(5); 42 C F.R. Part 412.
4Id.

Dear Mr. Keough:

The provider Reimbursement Review Board (Board) has reviewed the Providers' April 11, 2019

request for expedited judicial ¡eview (EJR) (received April 12, 2019) for the appeals referenced

abõve. The Board's determination regarding EJR is set forth below'

Issue in Dispute:

The issue in these appeals is:

Whether Medicare Part C patients are 'entifled to benefits'under Part A,

such that they should be cóunted in the Medicare Part A/SSIr fraction and

excluded from the Medicaid fraction numerator ot vise-versa 2

Statutory and Reeulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

proipective payment system ("PPS').3 Under PPS, Medicare pays predetermined, standardized

àmounts p"idit"trutg", subject to certain pa)¡rnent adjustments.a
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factoß.5 These cases involve the hospital-specific DSH adjustrnent, which requires the

secretary to provide increased PPS payments to hospitals that serve a significantly

dispropo.tionate number of low-income patients.6

A hospital may qualify for a DSH a justment based on its disproportionate patient percentage

(.,nfn'1.t A.-a pro*y fo. ntilization by low-income patients, the DFP determines a hospital's

iualification u* u OSi:, and it also determines the amount of the DSH payment to a qualifying

tã.pi,"f.t ifr" npp is âefined as the sum of two fractions expressed as percentages.e Jhose two

fraotions are referred to as the "Medica¡e/SSl" fraction ancl the "Meclicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The stature, 42U.5.C. $ 1395ww(d)(5)(FXvÐ(I), de{ines tle Medicare/SSl fraction as:

' the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such d^ys) were entitled to

benefits undàr pin A of this subchapter and were entitled to

supplsmental security income benefits (excluding any State

supplementation) under subchaptei XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for Such fiscal year which were made up of patients who (for such .^
days) were entitled to benefits under part A of this subchapter ' ' ' 'ro

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.r I

The statute, 42 U.S.C. $ 1395ww(dx5)(FXvi)0D, defines the Medicaid fraction as:

the fraction (expressed as a pelcentage), the numerator of which is

the number of the hospital's patient days for such period which

, consist ofpatients who (for such days) were eligible for medical

assistance under a State ¡ilan approved under subchapter XIX lthe
Medicaid program], bút who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period 12

5 See 42rJ.S.C. g l395ww(d)(5).
6 See 42tJ.S.C. $ l39sww(d)(5)(FXiXD; a2 C.F.R. $ 412 106 

- - -1see42u.s.c. $$ 139sww(d)(5)(FXi)(I) and (dX5XF)(v);42 c.FR. $ a12 106(c)(l)
s See 42U.5.C. $$ 1395ww(dX5XF)(iv) and (vii)-(xiii); 42CFR $ 412'106(d)'
e See 42U.5.C. $ 1395ww(d)(5)(FXvi)

'o (Emphasis added.)
rr 42 C.F.R. $ 412.106(bx2)-(3).
r2 (Emphasis added.)



Medicare Advant4ee Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed óarJstatr¡ie implementing payments to health maintenance organizations

("HMOs"f and competitive medical plans ("CMPs") is found at 42 U'S- C $ 1395mm' The

ìtatute at 4Z U.S.C.l t:lSmmla;(5) provides for "pal.rnent to the eligible orgariization under

this section for individuals ernolled under this section with the organization and entitled to

benefits under part A of this subchapte¡ and enrolled under part B of this subchapter . . ."

Inpatient hospiial days for Medica¡e beneficiaries enrolled in FIMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4, 1990 Federal Register, the Secretaryra staied that:
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The Medicare conffactor determines the number of the hospital's patient days of service for

which patieqts were eligible for Medicaid but not entitled to Medicare Part A, and divides that

o.r-bei by túe total number of patient days in the'same period'13

Based on the language of section t886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part ,A.," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

. l, lg8'1 , we were not able to jsolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable Ío

fold this number into the calculation lof the DSH adjustment]'

However, as of December 1,198'1, a freld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days t}rat were associated with
Medicare patients Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH

adjristment].15

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.l6

with the creation of Medicare Part c in 1997,r1 Medicate beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

rr 42 C.F.R. $ 412.106(b)(4).
Ia of Health and Humah Services.
I5 55 Fed. Reg, 35990,39994 (Sept 4, 1990).
t6 ld.
17 The Mçdicare part C program did not begin operating until January 1,1999- See P.L. 105-33, 1997HR2015,

coclif.ed as 42lJ.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin .

Meãicarel onDecembãr3l 1998, with an eligible o¡ganization under . . .[42U.S.C. l395mm] shall be considered

to be en¡ojled with that organization on January 1, 1999, under part C ofTitlc XVIII . . ifthat organization as a

contract undef that part for providing services on January l, l99q . . ." This was also known as
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care under Part A. Consistent .,vith the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculâte DSH pa1'rnents for the fiscal

year 2001-2004. 18

No fi5ther guidance regarding the treatment ofPart C days in the DSH calculation was provided

until tÌre 20õ4 Inpatieni Prospective Payment System ("PPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that;

. . . . once a benefrciary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. , . . once a beneficíary elects Medicare Part C, those patíent days

attributable to the benefrciary should not be íncluded ín the

Medicare fractíon of the DSH patient percentage. These patient

days should be included ín the count oftotql patient dalts in the

Lfedica¡d fraction (the denominator), and the patíent's days for
the M+C benefrciary who is also eligible for Medicaid would be

included in thL numerator of the Medicaid fraction ' ' ' 'te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "rèvising our regulations at [42 C.F.R.'] $ a12'106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . ll/e do qgree lhdt once Medicare beneficiaries elect /
Medicare Part C coverage, they are still' in some sense,

entilled to benefiß under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19' 2003

proposed rule to include the days associated with M+C
beneficiaríes in the Medicaid fraction lnstead, we are

adopting a policy to include the patient dtys for M+C
beneficiaries in the Medicare lraction. . . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M*C beneficiaries in the Medicare fraction
of the DSH calculation.2l

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program v/ith the new Medicare Advantage

program under Part C of Title XVIfl.
18 69 Fed. Reg. 48918,49099 (Aug. 11, 2004)
le 68 Fed. Reg. 27154,27208 (May 19,2003) (emphasis added).
!o 69 Fed. Reg. ¿rt 49099.
2r 1¿ (emphasis added).
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This statement, ould require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSH calculation'

Alrhough rhe change in DSH policy regarding4z C.F.R. $ 412.106(bX2XÐ was included in the

augusit t, 2004 Fãderal Register, no change to the regulatory language was published until

Attirst 22,2007 whenthe ¡'f'y 2008 IPPS final rule was issued.22 In that publication the

Se"i"ta.y iotea that no regulatory change had in fact occurred, and announced that she had made
,,technicãl corrections" to ths regulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C'F'R'

$$ 412.106(bX2XiXB) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

ie'quired to ùá ìncìu¿ed in rhe Medicare fraction as of October 1, 2004 (the "Part C DSH

poiicy'1. Subsequently, as part ofthe FFY 2011IPPS final rule published on August 15,2010,
'ctr¡i.ou¿u 

a minor revision to $$ 412.106(bx2xÐ(B) and (b)(2)(iii)(B) "to clarify" the Part c
DSH policy by replacing the word "or" with "including'"24

The U.S. Circuit Court for the District of Columbia in Attína Healthcare Services v. Sebelius

(AIIina l),zs vacated borh the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

ìubsequént ,egulations issued in the FFY 2008 IPPS iìnal rule codifying the Part C DSH policy

adopted in FFV 2005 IPPS ru1e.26 However, the Secretary has_not acquiesced to that decision.

Moie recently, in Altina Health servíces v. Price ("Allína II'),27 the D.c. circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

fraction haibeen vacated in Allina 1.28 TheD.C. Circuit fuither fowd in Allina II fhatthe

Secretary failed to provide proper notice and comment befole including Part c days in the

Medicarå fractions publishé¿ for fy 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The issue under appcal in this case involves the question of whether Meclicare Part C patients are
..entitled to benefiti" under Part A, thereby Iequiring thém to be counted in the Medicare

Parl A,/SSI fraction and excluded f¡om the Medicaid fraction numerator or vice ve¡sa.

22 '72 Fed. Reg. 47130,47384 (Ãù9.22,2007).
13 '/2 Fed,. F*eg. at 47 411 .

za i5 Fed. xei. soo+2,50285-50286,50414 (Aug. 16,2010). SeeqlsoT5 Fed. Reg. 23852,24006-24007 (May 4'

2010) (preamile to proposed rulemaking stating: "We are av,'arelhat there might be some confusion about our

policyio inclucle MÀ days in ttre SSI ÍÌaìtion. . . . In order to turther clarifu our policy that patient days associated

with it4¿ Ueneficjaries are to be included in the SSI fraction because they are still entilled to benefits u¡de¡ Medicare

part A, we are proposing to replace the word 'or' with the word'including' in $ a12.106(b)(2)(i)(B) and

$ 412. i06(bx2j(ii¡ (B).;); ¿tlina Heqtthcqre Serus. v. Sebelius,9g4 F. Supp. 2d75,82 n.5,95 (2012), off'd inpart

and rev'd inpart,746F.3dll02 (D.C Cir.2014).
25 't46 F. 3d iroz 1o.c. cir. 2ol4).
16i46F.3dar ll0òn.3, 1111 (affirming portion ofthe district court decision vacating the FFY2005 IPPS rule). .9ee

qlso Allina Health Sents. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludcs that lbc

Secretary's interpretation ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations urtil the sìrmmff of2007, was not a "logical outgrowth" oflhe 2003 NPRM.').
27 863 F.3d 93'7 (D.C. Cir. 2017).
28 Id. at 943.
?e Id a¡ 943-945.
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Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A' From

1986-2004, the secretary interpreted the telm "entitled to benefits under Part A" to mean

correred or paid by Medicare Part A. In the FFY 2005 Final Rule, the Secretary reversed course

and announced a policy change. This policy was to include Part c days in the Medicare Part

¿.¡iSi*u"tio' urr¿ ex"iu¿" thä from^the Medicaid fraction effective October 7,2004'30

ln À ina l,the Court affirmed the district court's decision "that the Secretary's final rule was not

a logical outgrowth ofthe proposed rule."3l The?roviders point out that b'ecause the Secretary

has îot acqu[sced to the d"cision, the 2004 regíatio-n requiring Part C days be included in the

part A/SSifraction and removed iom the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2XiiiXB)'

kr this case, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction aná the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to gfant. The Providers maintaìn that

sìnce tire Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the

regulation. Hence, EJR is appropriate. \

Decision of the Board

pufsuanr to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) Q0l7)' the

Board is required to grant an EiR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific mafiór at issue; and (ii) the Board lacks the authority to decide a

specific legal qu"estion reievant to the specific mattel ât issue because the legal question is a

ciutt"ng" 
"ittr.ito 

the constitutionality ofã provision ofa statute or to the substantive or procedural

validity of a rcgulatiol or CMS Ruling.

Jurisdiction

The participants that compdse the group appeals within this EJR request have filed appeals

involving fiscal years 2006,2010 and 201 1.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prioi to'December ¡ t, á008, the participant may demonstrate dissatisfactìon with the amount of

iledicare reimbursement for theãppealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

Association u. Áo*", ("8 ethesda') -32 ln that case, the Supreme Court concluded that a cost

report submitted in fuli compliance with the Secretary's rules and regulations, does not bar a

ro 69 Fed. Reg. at 49,099.
3t Allin.t at 1\09.
r, 1og S. cr. 1255 (198s). ,S¿e ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost rçport that coÀplieí with the Medicare payìnent policy for the item and then appeals the item to the Roard. The

Medica¡e Contractoi's NpR would not inclu<Je arry tlisallowance for the item. Thc providcr cffcctively self-

disallowed the item-).
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provider from claiming dissatisfaction with the amount of reimbursement allowed by the

iegulâtions. Further, no statute or regulation expressly mandated that a challenge to the validity

ofã regulation be submitted first to the Medicare Contractor where the contractor is without the

po\rer to award reimbursement.33

On August 21, 2008, new regulations governing the Board were effective.3a Among the new

regulati,ons implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(l )(ii) which

reluired for coìt report periods ending on or after December 31, 2008, providers who were self-

disallowing specifiõ items had to do so by following the procedures for filing a cost report under

protest. Thisìegulatory requirement was litigated in Banner Heart Hospital v. Burwell

\ni""¿r> 
j, n ãonn"ri tn"'provider filed its ãost report in accordance with the aþplicable outlier

regulations and did not protest the additional outlier payment it was seeking' The provider's

request for EJR was denied because the Boa¡d found that it lacked jurisdiction over the issue.

thã nistrict Court conolu{ecl that, tnder Bethesda, the 2008 self-disallowance regulation could

not be applied to appeals raising a legal,challenge to a regulation or other policy that the

Medicare Contractor cciuld not address'36

The Secretary did not appeal the decision in ,Ban ner and <lecided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medica¡e Contractof

determinatións for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

it with no authority or discretion to mãke payment in the manner sóught by the provider on

appeal, the proresi requirements of42 C.F.R. g a05.1835(a)(1)(ii) were no longer applicable.

tio1ryr,r"., a provider õould elect to self-disallow a specific item deemed non-allowable by {iling

the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only hasjurisdiction to hear that participant's appeal of matters that the Medicare

contractoispecifically revised within thè revised Notice of Program Reimbursement (NPR).37

The Board notes that all participant revised NPR appeals included within this EJR request were

issued after August 21, 2008.

The Board has determined that the participants involved with the instant EJR request are

govemed by the decision in Bethesda and cMS Ruling GMS-1727-R. The Providers which filed

ãppeals ofrevised NpRs have an adjustment to Part C Days as required. ln addition, the

pãrticipants; documentation shows that the estimated amount in controversy exceeds $50,000, as

req.rirea for a group appeal.38 The appeals were timely filed. Based on the above, the Board finds

thát it has jurisdicti,on for the above-captioned appeals and the underlying, remaining providers.

13 Betlrcsclø at I 2 58-59.
r4 ?3 Fed. Reg. 30,190,30,240 (May 23,2008)
r5 201 F. Supp.3d 131 (D.D.C.2016)
36 Banner aT. 142.
17 Sec 42 C.F.R. $ 405.1889(bXI) (2008)
38 See 42 C.F.R. $ 405.1837.
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The estimated amount in controversy is subject to recalculation by the Medicare conüactor fÕr

the actual final amount in each case'

Board's Analvsis Regarding the Appealed Issue

The appeals in these EJR requests involve the 2006,2010 and 2011cost reporting periods. Thus,

the appealed cost reporting periods fall squarely v¡ithin the time frame applicable to the

Secråtaty,s parr C óSH policy being challenged which was adopted in t]re FFY 2005 IPPS final

rule andiater codifiedat42 C.F.R. g$ 4t2.106(b)(2)(i)(B) and (bX2XiiÐ(B) ab part of the FFY

2008 IFPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The

Board recognizes that, for the time period at issue in these requests, the D.C, Cirqit in Allina I
vacated thiiregulation. Howeve¡ the Secretary has not formally acquiesced to thalr. vacatur and,

in this regard, has not published any guidance onhow the vacatur ìsbeing implemented (e.g.,

only r:ircuirwide ,retrus nationwide).3e Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regrrlation and, if the Board were to $a¡t EJR, the Providers would have the

right to bring suit in either the D.C. Circuit or the circuit within which they are located.ao Based

oi the above-, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the particìpants' assertions regarding 42 C.F.R' $$ 412.106(bX2)(i)(B) and

(bx2)(iiÐ(B), there a¡e no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C F R

$ 405. I 867); and

4) It is without the authority to decide the legal question of whether 42 C F.R.

$$ 412.106(bX2)(i)(B) and(bX2XiiÐ(B) (2011) codifvingtheMedicarePartCDSH
policy adopted in the FFY 2005 IPPS fìnal rule are valid'

Accordingly, rhe Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C $ 1395oo(f)(1)and

hereby grants the Providers' requeSt for EJR for the issue and the subject yea¡s. The Providers

have 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. since this is the only issue under dispute in these cases, the Board hereby closes the

cases.

3e see genera y Grønt Metl. Ctr. v. Burwell,204 F. supp. 3d68,77-82 (D.D.C.2016), aff'd, 875 F.3d 701 (D.C.

Cir. 2017).
¿o .tee 42 U.S.C. $ l395oo(l)(l).
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Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Zì,egler, CPA, CPC-A
Robert A. Everts, Esq.

Susan A. Turner, Esq.

FORTHE BOAR-D

5/2/2019

X Clayton J. trtix

Clayton J. N¡x, Esq.

Chair
signed by: clayton J. N¡x -A

Enclosu¡es: Schedules of Providers

cc: Byron Lamprecht, WPS (Electronic Mail w/Schedules of Providers)

Cécile Huggins, Palmetto GtsA (Electrolìc Mail rv/Schedules of Providers)

Pam VanArsdale, NGS (Electronic Mait w/Schedules of Providers)

Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICESt.,& Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 21207
4LO-786-267L

Electronic Delivery

James Ravindran, President

Quality Reimbursement Services
150 N. Santa Arita Avenue
Sùite 5704
Arcadia, CA 91006

FfE: EJR Determination
Methödist Hospital of Southern Califomia
Provider No. 05-0238
FYE 1213112005
Case No. 10-0821

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 11,

20.19 request for expedited judicial review C'EJR') for the appeal referenced above. The Board's
determination regarding EJR is set forth below.

Issue in I)ispute:

The issue in this case is:

[V/]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustr.nent
("DSFI Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutory and Requlatorv Background: Medicare DSII Pavment

Part A of the Medicare Act covers "inpatient hospìtal services." Since 1983., the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
ãmounts per discharge, subject to certain pa)¡ment adjustments.3

ì P¡oviders' EJR request at l
' See 42U.5.C. ô l395ww(d)(l)-(5);42 C.F.R. Parr 412
) ld.
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The PPS statute conrains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSII adjustment, which requires the

Secretary to provide increased PPS paynents to hospitals tåat serve a significantly

disproportìonate number of low-income patients 5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,Dpp').6 As a proxy for utilization by low-income patients, the DIP determines a hospital's

qualification as a DSH, and it also detemines the amount of the DSFI payment to a qualifying

hospital.T The DPP is delined as the sum of two fractions expressed as percentages.8 Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicâid" fraction. Both of
tlese fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(¡)(viXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numeralor of which is
the numbe¡ of such hospital's patient days for such period which
were made up of patients who (for such days) werc entítled to

benefi.ts under part A of this subchapter and were entitled to

supplemental security income benef,tts (excluding any Statg

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were enitted to benefits under part A of this subchapter . . . e

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services C.CMS'), and the Meclicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. ro

The statute,42 U.S.C. $ l395ww(d)(5)(FXvi)(D, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Mecìicaid program], but who were not enÍitled to beneJ"its under
part A of this subchapter, and the denominâtor of which is the total

number of the hospital's patient days for such period.lr

a See 42IJ.S.C. $ 1395ww(d)(5).
5 See42U.S.C. $ l39sww(d)(s)(F)(t)Q); a2 C.F.R. $ 412.10ó
6 See 42U.5.C. $$ l395wi¡/(dx5xF)(i)(l) and (d)(sXF)(v); 42 C.F.R. $ al2.l06(c)(l)
1 See 42tJ.S.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii); 42 CF.R. $ 412 106(d).
I See 42rJ.S.C. $ 139sww(d)(s)(F)(vi).
e (Emphasis added,)
ro 42 C,F.R. $ 4r 2.r 06(bx2)-(3).
ìr (Emphasis added.)
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that

numbei by the total number of patient days in the same period.12

Medicare Advantaee Proeram

The Medicare program permits its beneficiarjes to receive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found aI 42U.S.C $ 1395mm. The

statule 
^t42 

U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medica¡e beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refered to as Medir.:are HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section f 886(d)(S )(F)(vi) of tlte Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part ,{," we believe
it is appropriate to include the days associated with Medicare
patients who receive care 

^1 
a qualifìed HMO. Prior to December

l, 1987 , we \vere not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

I{oweüer, as of December 1, 1987 ;a field was included on the

Medicare Provider Analysis and Review (MEDPAR) filc that

allows us to isolatc those HMO days that were associated with
Medicare patients, Therefore, since that time we have been

including HMO days ìn the SSVMedicare percentage [of the DSH

adjustment].ra

At that time Medicare Part A paicl for FIMO serwices and patrents continued to be eligible for
Part A.l5

With the c¡eation of Medicare Part C in 199'l ,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Parl C were no longer entitled to have payment made for their

r, 42 c.F.R. $ 412.106(bX4).
r3 ofFlealth and Fluman Services.
r4 55 Fed. Reg. 35990,39994 (Sept 4, 1990).
t5 Id
r6The Medicare Part C program did not begin operating ùntil January 1,1999. See P.L. 105-33, 1997 HR 2015,

codijied as 42 U,S.C. $ 1394w-21 Note (c) ''Enrollmeüt Trartsitiu¡t Rulc.- An iudividual r¡¡ho is eurolled fin
Meãicare] on Dccemhcr 3 I I 998, with an eligible organization under . . [42 U-S.C. 1395mml shaÌl be considered

to bc cn¡ollcd with that organization on January l, 1999, under part C of Title XVìIL . ifthat organjzation as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Lrpatient Prospective Pa)¡ment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Par't C, those patient days
attributable to the beneficiary should not be included in the
Medicare fi'action of the DSH patietxt percetxtage. Tlrcse patient
days should he ín.cluded. i.n th.e count of tota,l pa.tient days i.n. th.e

Medicaid fraction (the denominator), and the patient's days for
the M+C benefciary who is also eligiblefor Medicaíd would be
included in the numerator of the Medicaid fraction . . . .tg

The Secretary purportedly changed her position in the Federal fìscal year ("FFY') 2005 IPPS
final rule, by noting she was "revising our regnlations al Í42 C.F.R.) $ a12.106@)(2)(i) to
include the days associated with [Part C] benehciaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . lI/e do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,.

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSII calculation. Therefore, we are

not adopting as .final our proposal statecl in the May 19, 2003
proposed rule to include the days associated with M+C
benèficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include lhe patient days for M+C
beneJìcíaries in the Medicare fraclion . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ a 12. 106(b)(2)(i) to include the days
associated v/ith M+C beneficraries in the Medicare fraction
of the DSI-I ca lcu lation.2o

contract under that part for providing services on January I, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8. 2003, replaced tlre Medicare+Choice proE{ram \ ith the new Medicare Advantage
program under Part C of Title XVIII.
r7 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
ì8 68 Fed. Reg.27154,27208 (May 19,2003) (emphasis addecl),
Ie 69 Fed. Reg. at 49099.
20 1d. (emphasis added).
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This statement would reqùire inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in DSH policy regilding 42 C.F.R. $ 412.106(b)(2)(1) was included in the

August 11, 2004 Federal Register, no change to the regulatory la-nguage was published until
Artltst22,2007 when the FFY 2008 IPPS final rule was issued.2r ln that publication the

Secietary noted that no regulatory change had in fact occurred, and announced that she had made

"technical cor¡ections" to the legulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings' Part C days were

required to be included in the Medicare fraction as of october 1, 2004 (the'Paft c DsH
policy',). subsequently, as part oftheFFY20ll IPPS final rule published on August 15,2010,

cMs made a minor revision to $$ 412. t 06(bx2xÐ(B) and (b)(2)(iii)(B) "to clarify" the Part c
DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Ser',tices v. Sebelius

(Attina I),2a vacated both the FFY 2005 IPPS final rule adopting the Parl C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy

adopted in FFY 2005 IPPS rule.25 However, the Secretary has-not acquiesôed to that decision.

Moie recently, tn Allina Health services v. Price ("Allina II',¡,26 the D.C. Circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

fraction had been vacated in Altina 1.27 TheD.c. circuit further fotnd in Allina II That the

secretary failed to provide proper notice and comment before including Part c days in the

Medicare fractions published fot FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

2t 72 Fed. Reg. 47130, 47384 (Aug. 22,2007).
22 72 Fed.Reg. aI4741l.
2r 75 Fed. Reg. SOO+2,50285-50286,50414 (Aug. 16,2010). seealso'15 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamtle to proposed rulemaking stating: "We are aware that there migÌrt be some confusion about our

policy ìo include tilÀ aãys in the SSI ftaction. . . . In order to further clarify our policy that patiert days associated

with Me beneficjaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Parr A, we are proposing to replace rhe word 'or' with the wo¡d 'inch.rding' in $ 412.106(b)(2)(i)(B) and

ç 412.106(bx2liii)(B);'); Attín.t Heahhcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part
and rev'd inpart,746F.3dll02 (D.C Cir' 2014).
'4 746 F.3d I r02 (D.c. cir. 2014).
25'Ì46F.3dat 1106n.3, I I I I (affirming portion of the district court decision vâcating the FFY 2005 IPPS rule). Seø

ctlso Allina Health Servs. v. Sebelius,904 F. Supp. 2d7 5, 89 (D.D.C.2012) ("The Court concludes that the

Secretary,s interpretation ofthe fractions in the DSH calcr. ation, announced in 2004 and not added to tbe Code of
Federal h.egulations until the surruner o1200?, was not a "logica) outgrowth" ofthe 2003 NPRM.").
,6 863 F.3d 937 (D.C. CÍ.2017).
21 Id. at 943.
2E lcl. at 943-945.
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Provider's Request for EJR

The Provider explains that "[b]ecause the Secretary has not acquiesced to the decision in Allina

fl1 , the 2004 regulation requiring Part C days be included'in the Part A-ISSI fraction and removed

from the Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 mle."2e Accordingly, the

P¡ovider contends that the Board should grant their request for EJR.

The Provide¡ asserts that, pusuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Provider maintains that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the Provider

believes it haas satisfied the jurisdictional requirements of the statute and the regulations.

Decision of the Board

Pursuanrto 42U.5.C. $ 1395oo(Ð(1) and theregulations at42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specifìc matter at issue; and (ii) the Board labks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge eitherto the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participant in this appeal has filed an EJR for fìscal year December 31, 2005

For purposes of Board jurisdiction ovet a partir-:ipalt's appeals firr cost report periods ending

prioi to Dccc¡rþor 31, 2008, the participant may dcmonstratc dissatisfaction with thc amonnt of
Medicare reimbursement for the appealed issue by olaiming the SSI/Part C issue as a "self-
disallowed cost," pusuant to the supreme cou¡t's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda"),30 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amormt of reimbursement allowed by the

ieg¡lations. Further, no statuÈe or regulation expressiy mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.3l

2o P¡ovjders' EJR Reqltest at I.
ro 108 S. Ct. lZ55 (19¡8). S¿¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provide¡ submits a

cost report that complies with the Medicare pa)¡rent policy for the item and then appeals the item to the Board. The

Medicå¡e Contractoi's NPIì would not rnciude any disallowance for the item. The provider effectively self-

disallowed Lhe item,).
3t Berhestlt, 108 S. Cl. at 1258-59.
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The Board has determined that the parlicipant involved with the instant EJR request is govemed

by the decision tn Bethesda. In addition, the participant's documentation shows that the

eitimated amount in controversy exceeds $10,000, as required for an individual appeal.32 The

appeal was timely filed. Based on the above, the Board finds that it has jurisdiction for the

above-captìoned appeal and the underlying provider. The est'imated amount in controversy is

subject to recalculation by the Medicare contractor for the actual fìnal àmount in each case.

Board's Analysis Reeardins the Appealg(l I$ue

The appeal in this EJR requests involves the 2005 cost reporting period. Thus, the appealed cost

reporring period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codifìed at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS fìnal rule (with
a minor revision published in the FFY 201 I IPPS linal rule). The Boartl ¡ecognizes that, for tlte

time period at issue in these requests, the D.C. Circtit in Allina l vacated this

regulation. However, the Secretary has not formally acquiesced fo fhat vacatur arrd, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g', only
circuit-wide versus nationwide).33 Moreqver, the D.C. Ci¡cuit is the only circuit to date that has

-vacated the reg¡lation and, if the Board were to grant EJR, the Provide¡s would have the right to

bring suit in eithe¡ the D.C. Circuit or the ci¡cuit within which they are located.3a Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Resardinq the EJR Reqìlgs!

The Board finds that:

1) It has jurisdiction over the marter I'or thc subjoot year and that the partioipant in this

individual appcal is elìtitled to a hearjr'ìg lrefore the Boar(;

2) Based upon the participant's assertions regarding 42 i.F.R. $S 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medrcare law and regulation (42 C.F.R

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F R.

$$ 412.106(bX2)(i)(B) and (b)(2XiiiXB) (2008) codifying the Medicare Part C DSFI

polìcy adopted in the FFY 2005 IPPS final mle are valid-

12 See 42 C.F.R. $ 405.I 835(a)(2).
ir See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,7'1-82 (D D.C 2016)' aff'd, 875 F.3d 701 (D.C

Cir. 2017).
ra ,9¿e 42 U.S.C. $ 1395oo(f.¡(l).
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Accordingly, the Board finds that rhe question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (bX2XiiiXB) (2008) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Provider's request for EJR fo¡ the issue and the subject year' The
provider has 60 days from the receipt of thís decision to institute the appropriate action for
judicial review. Since this was the sole remaining issue this appeal, the appeal is hereby closed.

Board Members Participating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq..

FORTHE BOARD

s/2/2019

X Clayton J. trtix

Clayton J. Nix, Esq.

chair
5ì9ned by: Clayton .,. N¡x -A

Lo¡raine F'rewert, Noriclian
Wilsorr Leong, FSS
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1508 Woodlawn Drìve, Suìte 100
Baltimore, MD 2I?07
4ro-786-267L

Electronic Mail

Christopher Keough, Esq.

Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1564

RE: Expedited Judicial Review Determination
l6-0198GC Baptist Health South Florida 2013 DSH SSI Fraction Part C Days Group

l6-0199CC Baptist Health South Flo¡ida 2013 DSH Medicaid Frâction Part C Days Group

Dear Mr. Keor-rgh:

The P¡ovider Reimbursement Review Board ("Board") has reviewed the P¡ovide¡s' April 12,

2019 request for expedited judicial review C'EJR') (received April 15, 2019) for the appeals

referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

Whether Medicare Parl C pâtionts are 'entitled to benefits'under Part A,
such that they should be counted in the Medicare Part A,/SSI' fraction and

excluded from the Medicaid fraction numerator or vise-versa.2

Statutory and Requlatorv Background: Medicare DSH PaYment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PeS"¡ ' Under PPS, Medicare pays.predetermined, standardized

àmounts peiclischarge, subject to certain pa;nnent adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospìtal-specific DSIì adjustment, which requires the

¡"SSI" is the acronym for "supplementa) $ecr'Lrity Income."
2 Provjders'EJR Raquest at 4.
) See 42rJ.S.C.8 l395ww(d)(l)-(5): 42 C.þ.tt Pa¡4l^2'

5 S¿e 42 U.S.C. $ I l95ww(dX5).
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secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients ó

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..OfÉ,1 t As-a ptoxy for utilization by low-income patients, the DPP determines a hospital's

iualification ur u OSif, and it also determines the amount of the DSH payment to a qualifying

Ë;;d"l-t The Dpp is ãefined as the sum of two fractions expressed as percentages.e Those two

fraciions are refeûed to as the "Medicare/SSI" fraction and the "Medicaid" fraction' Both of
these fractions conside¡ whether a patient was "entitled to benefits under part l\."

The starure, 42 U.S.C. $ 1395ww(dx5)(FXvixl), defines the Medicare/sSl fraction as:

the lraction (expressed as a pcrcentage)' the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under paú A of This subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

' denominator of which is the number of such hospital's patient days

fo¡ such fiscal year which were made up of patients who (for such 
.^

days) were ent; ed to benefiß under part A of rhis subchapter " 'r0

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services ("CMS'), and the Medica¡e contractors use CMS' calculation to compÙte a hospital's

DSH payment adjustment.r I

,rhe 
stature, 42 U.S.C. $ 1395ww(d)(5)(FXvi)(II), tlefines the Meclicai<l fractrotr as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX lthe
Medicaid program], but who were nol entitled to benefits under

part A of this subchapter, and the denominator of which ls the total

number ofthe hospiial's patient days for such periodr2

6 See 42U.5.C. $ l39sww(d)(s)(F)(i)(l); a2 C F R S 412 106'
1 see 42IJ.s.c. {$ l:s:*-(aXs)GXiXI) and (dX5XFXv); 42 c F R $ al2 l06(c)(!)
8 See 42|J.s.c. $$ l:ss**(¿XsxpXrv) and (vii)-(xiii);42CFP. $ 412 106(d)
e See 42U.5.C. $ I 39sww(d)(s)(F)(vi)
ro (Emphasis added.)
,r 42 C.F.R. $ 412.106(bx2)-(3).
r2 (Emphasrs added.)
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îh" M"di"ut" contractor determines the number of the hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

,rumbei by th" total number of patient days in the same period.13

Medica¡e Advantage Proqram

The Medicare program permits its beneficiaries to ¡eceive services from managed care entities.

The managed care statute implementing pa)'ments to health maintenance organizations

("HMOs") âhd competitive medical plans ("CMPs") is found at 42 U.S.C' $ l395mm The

statute at 42U.5.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."

Inpatient hospital. clays for Medicale beneficiarics cnrollcd in HMOs and CMPs prior to 1999 are

¡eferred to as Medica¡e IIMO patient care days.

In the September 4,1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1S86(d)(5;@(vi) of the Act 142

U S C. $ 1395ww(d)(5XpXvi)l' which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benef,lts under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who rcceive care at a qualified HMO. Prior to December

I, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into tlle calculation [of ttre DSH adjustment].

However, as of December I, 1987, a' field was included on the

Mcdicarc Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that ivere associatecl with
Medicare patientsl Therefore, since that time we have been

including HMO days in the SSVModicare percentage [of the DSH

rcljuslment l.l5

At that time Medicare Part A paid for IIMO services and patients continuecl to be eligible for

Part A.l6

With the creatjon of Medicare Parl C in 1991 ,t1 Medicare beneficiaries who opted for managed

care coverage under Meclicare PaÍ C were no longer entitled to have payment made for their

rr 42 C.F.R. $ 4l2.lo6(b)(4).
ra of Health and Human Se¡vices.
15 55 Fed. Reg. 35990,39994 (Sept 4, 1990)
t6 ld
l7 The Med¡care Pan C þrogram did not begin operating until January 1,1999. See PL l05-33, 1997HR2015,

cortifiert ai 42 U.S.C. g I 394w-2 t Note (c) "Enrollmcnt Transition Rule.- .4.n individual rvho is enrolled Iin
Meáicare] on Dcce¡¡bã¡ 3l 1998, with an eligible organization L¡nder. .[42U.S.C. l395tntn] shall be consrde¡cd
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care under Palt A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ¡atios used by the Medicare conûactors to calculate DSH payments for the fiscal

year 2001-2004. r8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Pa)'rnent System ("IPPS") proposed rules were published in

the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part À
. . . . once a beneficiary eleèts Medicare Part C, those patient days

d.ttrihutãhle n the benèficiaty should not be included in the

Medicare fraction of the DSH patíent percenîage. These patient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicàid fraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2)(i) to

include the days associated with [Part c] beneficiaries in the Medicare fraclion of the DSH

calcUlation."2o In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some setße,

entitled lo benefits under Medicare Part A. We agree with
the commcntcr that these days shorrlcl be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003

proposed rule to include the days associated with M+C
beneJiciaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneJiciaries in the Medicare fraction . . . . if the beneficiary
js also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

to be e¡rolled with that organization on January l, 1999, under palt C of Title XVIII . . ifthat organizatìon as a

contract under tbal part for providing services on January 1,1999 . . . ." This was also known as

Medicare+Choice. The Me{icare Prescription Drug, lmprovement and Modemization Acl of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medicare'ÈChoice program with the new Medicare Advantage

program under Part C ofTjtle XVIII.
I8 69 Fed. Reg.48918,49099 (Aug. 1 l, 2004).
re 68 Fed. R.eg.21154,27208 (May 19,2003) (nmphasis added).
20 69 Fed. Reg. at 49099.
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associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSFI calculation.

Although the change in DSH policy r egarding 42 C.F.R. $ 412.106(bX2Xi) was included in the

Augusil l, 2004 Fede¡al Register, no change to the regulatory la-n^guage .,vas published until

e\lg¡st 22,2007 when rhe FFY 2008 IPPS final rule was issued.22 In that publication the

Secietary noted that no regulatory change had in fact occurred, and announced that she had made

"technicâl corrections" to the regulatory ianguage consistent with the change adopted in the FFY

2005 IPPS final rule. 'lhese "technical corrections" are reflected ¿lt 42- C'F R

$$ 412.106(bX2)(ì)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Pat C DSH

poiicy"). Subsequenrly, as part of the FFY 2011 IPPS final rule published on August 15,2010,

bMsmade a minor revision to gg 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH poticy by replacing the worà "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(Attina I),25 vacated both the FFY 2005 IPPS final rule adopting the Part c DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFy 2005 IppS ru1e.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health Services v. Price (",tLlina Il'),27 theD.C- Circuit confirmed that

the Secretary;s 2004 attempt to change the standard to include Part c days in the Medicare

fraction had been vacated in Àllina L2E The D.c. circuit further fo]ltnd in Allina II that the

Secretary failed to provide proper notice and comment before including Part C days in the

Me<licart fiactio¡s published for FY 2012.2e Onoe agairt, the Secretary has not acc¡uiescccl to

this decision.

':r.¡d. (emphasis added).
22 72 F ed. Reg. 4'7130,47384 (Aug 22,2007).
2) 72 Fed. Reg. at 4741l.
zo 75Fed. ne!. soo+2, 50285-50286,50414 (Aug. 16,2010). See also75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamblc to proposed rulemaking stating: "We are aware that there mighl be somc confusion about our

poticy ìo inctuOe MÀ anys in thc SSI ftaction. . . . In order to further clarify our poltcy that patient days associated

with t4a beneficia¡ies are to be includecl in the SSI fraction because they are still entitled lo benefits under Medicare

part A, we are proposing ro rcplacc the word 'or' with the word 'including' in $ a 12.106(bx2)(ixB) and

ç 412_ i06(bx2)(iii)(B).;); Att¡na I.Iealthcare Serys. v. Sebelius,904 F. Srçp. 2d 75,82 n.5,9s (2012), a-ff'd in part

and rev'd in part,146 F. 3d I 102 (D.C Cn 2014)-

"2i12i 

liltiÎ,tL;5, Îii ,',ä#],-l* porrion of the district couft decision vacarins the FFy 2005 rpps mte). see

also Allinq He(tlth Servs. v. Sebelus,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary,s interpretatjon oflhe fractions in the DSH calculation, announced in 2004 and not added to the Code of

Federal iegulatiãns unril the summer of2007, was not a "logical outgrowlh" of the 2003 NPRM ').
11 8$ F.3d 93'1 (D.C. Cjr.20l7)
2s Id. at 94J.
¿e Id 

^t 
943-945.
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Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
..entitled to benefits" under Part A, thereby requiring thern to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Sectetary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
parr A/SSI fraction and exclude them from thè Medicaid fraction effective October 1,2004.30

ltt Allina I the Court affirmcd the district court's decision "that the Secretary's final rule wâs not

a logical outgrowth of the proposed rule."3r The Providers point out that because the Secretary

hás not acquiesced to the decision, rhe 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

c. F.R. $ $ 4 1 2. 1 0 6(b) (2) (i)(B) and (bX2Xi iÐ(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rúe that the Board lacks the authority to grant. The Providers maintain that

since the Secretary has not acquiesced to the decision in Allina I the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Bolrd

Pursùant to 42 I.l,S.C. $ l395oo(Ð(l) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Boatd lacks the authorlty to decide a

specific legal question relevant to the specific matteÍ at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

J urisdiction

The participants that comprise the groùp appeals within this EJR request have filed appeals

involving fiscal year 20 I 3.

For purposes of Board jurisdiction over a parlicipant's appeals for cost report perrods ending

prioi to December 3 l, 2008, the participant may demonskate dissatisfaction \'/jth the amoltnt of
Medicare reimbu¡sement for the appealed issue by claiming the SSVPart C issue as a "self-

1o 69 Fed. Reg. at 49,099.
rt A llina aÍ ll09



disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

Association v. Bowen ("Bethesda").32 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

påvider from claiming dissatisfaction with the amount of reimbursement allowed by the

iegulations. Further, no statute or regulation expressly mandated that a challenge to the validity

of a regulation be submitted first to the Medicare Contractor where the contractor is without the

po-"a to award reimbursement.33

On August 2I,2008,new regulations goveming the Board were effective.3a Among the new

regulattns implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(l Xii) which

ref,uired for cost report periods ending on or after December 3 1, 2008, providers who were self-

aiåilowi¡g specifiô items had to do so by following the procedures for filing a cost report under

protest. ThisìegÙlatory requireÛreut was litigated in Banner Heart Hospital v. Bunvcll

i,,Banner',).35 In Bonn"r, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outliel payment it was seeking. The

provider,i request for EJRwas denied because the Board found that it lacked jurisdiction over

ih" ir..r". Thè District Court concluded that, tndet Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raising a legal challenge to a regulation or othef policy

thãt the Medicare Contractor could not address.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April23,2018, the CMS Administ¡ator implemented

CMS Ruling CMS-i727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on December 3i, 2008 and which began before

January 1, 2016, Under this ruling, where the Board determines that ths specific item under

upp"ulïus subject to a regulation or payment policy that bound the Medicare Contractor and left

if with no authority or discretion to nlake payment in thc manner sought by thc provicìer on

appeal, the protcsi rcquircm ents of 42 C.F.R. $ a05.1835(aXlXii)wereno longer applicable.

Ijáwe.rrer, a provicler ôould elect to sell-disallow a specific item deemed non-allowable by filing

tl.ìe malter under protest.

The Board has detennined that the pafticipants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-F.. In addition, the participants' documentation shov/s that

ihe estimatác1 amount in controversy exceeds $50,000, as required for a group appeal.37 The

appeals were timely filed. Based on the above, the Board finds that it has judsdictron for the

atàu"-coptioned a[peals and the underlying, remaining providers. The estimated amount in
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,l0gS.Cr. 1255(19s8). See also CMS Ruling CMS- 1727-R (in self-disallowing an item, the provicler subnìts a

cost report that coÀplicíwith the Medicare pa)rynent poliçy for the item and then appeals thc item to the Board The

Medicåre Conrract<.ri's NpR would not include any disallowancç for the item. The provider cffcctivcly sclf-

disallowed the item.).
)3 Bethesda at 1258-59.
34 '13 Fed. Reg. 30,l 90, 30,240 (Mav 23,2008)'
35 2Ol F. Supp.3d 131 (D.D.C 2016)
)b Banner af 142.
31 See 42 C.F.R. $ 405.1837.
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controversy is subject to recalculation by the Medicare cont¡actor for the actual final amount in
each case.

Board's Analysis Reeardinq the Appealed Issue

The appeals in this EJR request involve the 2013 cost reporting period. Thus, the appealed cost
reporting periôds fall squarely within the time frame applicable to tåe Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codifred at
42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a mjnor revision published in the FFY 2011 IPPS fìnal rule). The Board ¡ecognizes that, for the
time period at issue in these requests, the D.C. Circ;rjI in Allina lvacated this
regulation. However, the Secretary has not formally acquiesced To thal racatur and, in this
regald, lras not pùblished any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).38 Moreover, the D.C. Ci¡cuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in eithe¡ the D.C. Circuit o,, the circuit'"vithin which they are located.3e Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request. ao

Board's Decision Reqardinq the EJR Request

The Board fìnds that:

1) It has jurisdiction ove¡ the matter for the subject year and that the paticipants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants' asscrtions rcgarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), îhere are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

38 See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,'17 -82 (D.D.C. 2016), alf'd,8'15 F .3d 701 (D.C.
C\r.20l'7).
3e See 42 U.S.C. $ 1395oo(f)(1).
40 On August 3,20"1'1, one ofthe Medicare contractors, Wisconsin Physiclans Service ("WPS'), filed an objectjon to
the EJR request in a numbe¡ of cases identified in tlìr: EJR request. In its filing, WPS arguos thal the Board shor¡Ìd
deny the EJR request because the Board has the authority to declde the issue under appeal since it js not bound by
the Secretaly's regulation that the lede¡al district court vacâtcd, t¡ Allina 1: Thc Doard's explânation of its autho¡ ty
regarding this issue add¡esses the a¡guments set out in \À¡PS'challenge.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $0 412.106(bX2XÐ(B)

and (bX2XiiiXB) (20i 1) properly falls within the provisions of 42 U.S C. $ 1395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subject year. The Providers

have 60 days from the receipt ofthis decision to institute the appropriate action forjudicial
review. Since this is the only issue under dispute in these cases, the Board hereby closes the

cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Cregory II. Ziegler, CPA, CPC-{
Robefi A. Everts, Esq.
Susan A. Tr-rmer, Esq.

FOR THE BOARD

X clayton.t. trtix
Clayton J. Nix, Esq.

Chair
Signed by: Clayton J. N¡x A

Enclosures: Schedules of Providers

cc: Geoif Pike. First Coast Service Options (Eleotronic Mail w/Schedrrle of Provicìers)

Wilson Leong. FSS (ìrlcctronic Mail w/Schedules ol Providers)

5/l/201



DEPARTMENT OF HEALTH & HUMAN SERVICES{& Provider Reimbursement Review Board
1508 Woodlawn Drive, Suile 100
Balt¡more, ì'1D 21,207
470-786-2677

Electronic Delivery

Maureen O'B¡ien Griffin, Esq.
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

FCE: EJR Deterntination
t3-l5l7CC Ascension 2008 DSH Medicare/Medicaid Advantage Days Group
l7 -0798G Hall Render 2005 DSH Medicare/Medicaid Advantage Days Group

Dear Ms. Griffin

The Provider Reimbursement Review Boa¡d ("Board") has reviewed the Providers'April 11,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The
Board's determinatìon regarding EJR is set forth below.

Issue in Dispute

The issue in these appeals is

Thc impropcr inclusion by the [Medicare Contraotor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medica¡e Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the
disproportionate share hospital (DSH) eligibility and payments. I

Statutory and Regulatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital seryices nnder the
prospective payment system ("PPS").2 Under PPS, Medicare pays predetermrned, standardized
amounts per discharge, subject to certain pa;'rnent adjustments.3

I Providers' EJR Request at l.
2 See 421).5.C. $ 1395ww(dXl)-(5): 42 C.F.R. Part 412.
t Id.
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The PPS stahÌte contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSFI adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dln"¡.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines tlre amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

Tlre statute, 42U.5.C. $ 1395ww(d)(5)(F)(viXl), defìnes the Medicare/SSl fi'action as

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such peiiod which
were made up of patients who (for such days) were entitled to
benefits under part A of This subchapter and were entitled to
supplemental security income benefits (excluding any State
supplerrrentation) under subchapter XVI of this chapter, and the
denomi¡ator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter . . . .e

The Medicare/SSl fraction is computed annually by the Cente¡s for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.ro

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaicl program], but who weÍe nol entitled to benefits under
part A of thß subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r I

a.See 42 tJ.5.C. g l39sww(d)(5).
5 See42U.S.c. g 1395ww(d)(s)(F)(i)(I); ¿2 C.F.R. $ 412.106.
6 See 42U.5.C. $$ l395ww(d)(5)(F)(i)(I) and (d)(5)(nXv); 42 c.F.R. $ al2.l06(c)(l).
1 See 42 rJ.S.C. 

$ $ l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C.F .R. $ 412.106(d),
I See 42tJ.S.C. g l395ww(dX5XFXvi).
e (Emphasis added,)
,o 42 C.F.R. $ 412.106(bX2)-(3).
rr (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.Ì2

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed ca¡e entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals en¡olled under this section with the organization and entitled to
benefits under part A of this subchapter and effolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries effolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the,language ofsection 1886(d)(S)(F)(vi) of the Act [42
U.S.C. $ .1395ww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prio¡ to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
Flowever, as of December I,198'7, a field was included on tbe
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
ad justmen¡].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. l5

With the creation of Medicare Part C in 1997,r6 Medicare beneficia¡ies who optecl for managed
care coverage ùnder Medicare Part C we¡e no longer entitled to have pa;'rnent made lor their

,2 42 C.F.R. $ 412.106(bX4).
rl of Health and l-Iuman Services.
r4 55 Fed. Reg. 35990, 39994 (Sept. 4, I990).
t5 Id.
ìóThe Medicare Part C program did not begin operating until January 1,1999. See P.L. l05'33,1997 HR2015,
coclif ed as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individrral who is eD-r'o)le d fin
Medicare] on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mnr] shall be conside¡ed
to bc cûollcd wjth that organization on January l, 1999, under part C ofTitlc XVIIÌ . . ifthat orga¡'ìjzatron os a
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care under Part A. Consistent ',vith the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001 -2004 . 17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the benefrciary should not be included in the
Medicare fraction of tlte DSH patient percentage. These patient
dny,s ,should he included in îhe count of total patient days in the
Medicaid fraction (the denominator), and the patient's days J'or
the M+C benertciary who is alSo eligible for Medicaid would be
included in the numerator olthe Medicaidfraction . . . .18

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS
final rule, by noting she was "rcvising our rcgulations at [42 C.F.R.] $ 412.106(b)(2)(i) to
include the days associated with lPart C] beneficiaries in the Medica¡e fraction of the DSH
calculation."le ln response to a comment regarding this change, the Secretary explained that:

. . . I e do agree that once Medicare benefi.ciaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to beneJits under Medicare Parl A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
nor adopting as final our proposal stated in the May I9, 2003
proposed rule 1o inch,tde the days associated with M+C
beneJ"iciaries in the Medicaid fraction. InsÍead, we are
adopting a policy to include the patient days for M+C
beneJiciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2xi) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSFI calculation.20

con tract under that part for providing sewices on January I , I 999 . ." Thiswas also known as

Medicare-t'Choice. The Medicare P¡escrjptjon Drug, lmprovement and Mode¡nizalron Act of 2003 (Pub.L. 108-

173), enacted. on December 8, 2003, replacèd the Medicare+Choice program with the new Medicare Advantage
program under Part C ofTide XVIIL
r7 69 Fed. Reg.48918,49099 (Aug, 11,2004).
l8 68 Fed. Pte1.27154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. at 49099.
70 1/. (errrphasis added).
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in.DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the

August 1 1, 2004 Federul Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.2r I¡ that publication the

Secretary noted that no regulatory change had in fact occuned, and announced that she had made
"technical corrections" to the regulatory language consistent with the charige adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15, 20i0,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) anct (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2l

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

Ç4llina I¡,24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS tinal rule coditying the Part C DSH policy
adopted in FFY 2005 IPPS rule.25 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price ("'4ttina II'),26 ihe D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fiaction had been vacated in Allina 1.21 The D.C. Circuit further lotnd in Allina.I/ that the

Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2072.28 Once again, the Secretary has not acquiesced to
this decision.

2| 72 Fed. Reg. 47130, 47384 (Aug. 22,2007).
22 72 Fed,. P.eg. at 47 411.
2i 75 Fed. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). See also15 Fed. Reg.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware thal there might be some conlusion aboul ortr

policy to inclrrde MA days in the SSI fiaction. . . . In order to further clarify our policy that patieDt days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to bencfits rrnder Medicare
Part A, we are proposing to replace the word'or'with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bx2xiii )(B)."); Allína Healthcqre Servs. v. Sebelius,904 F. Supp 2d75,82n.5,95 (2O12), aff'd inpart
an.l rev'(l in part,l46 F.3d ll02 (D.C. Ctt.2014).
14'746F. Jd I t02 (D.c. cir.2o14).
15i46F.3dar 1106n.3, I I I I (affirming portion of the district cou¡1 decision vacating the FFY 2005 IPPS mle). See

t so tlllina Ilealth Servs. v. Sebelìus,904 F. Supp. 2d75,89 (D.D.C.2012) ("Tbe Cotrrt concludes that the

Secretary's interpretation of tlré fractions in the DSH calctrlation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').

'z6 
861 F.3d 937 (D.C. Cir. 2017).

27 ld. at 943.

'1E 
ld. at 943-945.
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Providers' Request fgr EJR

The P¡oviders explain that "[b]ecause the Secretary bas not acquiesced to the decision in Allina
pl , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and remoVed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 4 12. 1 06(bX2)(i)(B) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rule;'2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers âssert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The Provide¡s maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Fufher, the

Provitlets believe they have satisfied the jurisdictional rcquirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ i395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1S42(Ð( I ) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
coru-luct a hearing on the specific mâtter at issue; and (ii) thc Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filecì appeals

involving fiscal years 2005 and 2008.

For purposes of Board jurisdictjon over a parlicipant's appeals for cost repof periods ending

prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for tbe appealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," plusuant to the Supreme Court's reasoning set out in Beîhesda Ílospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concludecl that a cost

report submitted in full compliance with the Secletary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of leimbulsement allowed by tlte
regulations. Further, no stafute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power tÕ awarcl reimbursement.3l

ro P¡qvidqrs' EJR Request al l.
ro 108 S. Cr. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an itcm, the provtder submits a

cost rcpoÌ1 tlìat complies \¡r'ith the Medicare payment policy for the item and then apP€als the item to tl'ìe Board. Thc

Medicare Çontractor's NPR would not include any disallowance fo¡ the item. The provider effcctivcly self-

disallowed the item.).
tt Berhesda, 108 S. Ct. ît 1258-59.
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On August 21,2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or afte¡ December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").33 In Banner; the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The Dist¡ict Court concluded that, rnder Bethesda, The 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in B anner and decided to apply the holding to certain
similar adminisûative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3i, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal ùras subject to a regulation or payment policy that bound the Medicare Contractor ancì left
it.¡/ith no authority or discretion to make payrnent in the manner sought by the provider on
appeal, the protest reqùirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
Flowever, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008,the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.35 The Board notes that all partrcìpant
revised NPR appeals included within this EJR request were issued after August 21,2008.

A. Jurßd.iction.al Determinati.on for Certain Individuo.l Parti.cipa.nts

In CaseNo. l3-I5I1GC, St. John Hospital (Provider No. 23-0165, FYE 6/30/2008) at
Exhibit ## 14.4 and B appealed from a revised Notice of Program Reimbursement (NPR)
and identified Adjustment No. 6 as the subject of the dispute. Adjustment No. 6 was an

adjustment to Medicaid days and the DSH percentage. From the review of the
documentation, tllere was no evidence that Paft C days were revised as required for
Board jurisdiction under 42C.F.R. $ 405.1889 for Board jurisdiction.

Similarly; in the same case, Brackenridge Hospital (Provider No. 45-0124, FYE
6/30/2008) at Exhibit ## 22.A and B appealed a revised,NPR and identified Adjustment
Nos. 4 and 5 as the subject of the dispute. Adjustment Nos. 4 and,5 adjr-rsted Medicaid
days and the DSFI percentage. From the review of the documentation, there was no

12 73 Fed. Reg. 30190, 30240 (May 23,2008).
31 20t F. Supp. 3d 131 (D.D.C.2016).
14 lcl. aï 142.
r5 Sec 42 C.F.R. $ 405.1889(bXl) (200E).
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evidence that Part C days we¡e revised as required for Board jurisdiction under 42 C.F.R.

$ 405.1889 for Board jurisdìction.

Based on the above, the Board concludes that it lacks jurisdiction ove¡ tlre revised NPR
appeals for St. John Hospital (Provider No. 23-0165, FYE 6/30/2008) at Exhibit ## 14.4
and B and Brackenridge Flospital (Provider No. 45-0124, FYE 6/30/2008) at Exhibit
## 22.A and B. Accordingly, the Board hereby dismisses the revised NPR appeals for St.

John Hospital (Provider No. 23-0165, FYE 6/30/2008) at Exhibit ## l4.A and B and

Brackenridge Hospital (Provider No. 45-0124, FYE 6/30/2008) at Exhibit ## 22.4 and B
from CaseNo. 13-1517GC. As jurisdiction over a provider is a prerequisite to granting a

request for EJR,36 the Board denies St. John Hospital and Brackenridge Hospital's
reqùests for EJR based on the appeal of their respective revised NPRs for FYE
6130/?.008.

The Board notes that both ofthese Providers have valid appeals from their original NPRs

for FYE 6130/2008 in Case No. l3-l5I7GC 
-Exhibit 

##13.4 and B for St. John

Hospital and ##21.A and B fo¡ Backenridge Hospital.

B. Jurisdiction and EJR for the Remaining Participants

The Board has determined that the remaining participants involved with the instant EJR

request are govemed by the decision in Bethesda and CMS Ruling CMS-1727-P.. The
appeal of the revised NPR contained an adjustment to Part C Days as required for Board
jurisdiction. ln addition, the remaining participants' documentation shows that the

estimated amount in controversy exceeds $50,000, as required for a group appeal.37 The

appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for
the above-captioned appeals and the underlying remaining participants. The estimated
anloùrt irì coutroversy is sulrject to reca'lculation by the Medicare pontl'âctol fot the

actual fìnal amount in each case.

Board's Analvsis Reeardins the AppealeC Issue

The appeals in these EJR requests involve the 2005 and 2008 cost reporting periods. Tl.lts, tl.re

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final mle and

late¡ codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY 2008 IPPS

final mle (with a minor revision published in the FFY 201 I IPPS final mle). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated

this regulation. IJowever, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circujt-wjde versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to clate that has

36 See 42 C.F.R. $ 405.18a2(a).
11 See42 C.F.R. $ 405.1837.
3E See generally Grant Mec!. Ctr. v. Burwell,204 F. Supp 3d 68,'l'l -82 (D D.C 2016), q/f'd,875 F 3d 701 (D.C.

Cir.20)7).



FIall Render Ascension/Independent Medicare Part C Days Groups
PRRB CaseNos. l3-1517GC, I7-0798G
Page 9

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit.,vithin which they are located.3e Based on the
above, the Board must conclude that it is otherwise bound by the regulâtion for purposes of this
EJR request. ao

Board's Decision Resardins the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining Barticipants
in these group appeals are entitled to a hearing before the Board;

2-) Based rrpon the remaining participants' assertiotrs regarding 42 C.F.R.

$S 412. i 06(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bx2)(iiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) (201 1) properly falls within the provisions of 42 U.S.C. $ l395oo(f)( 1) and
hereby grants the remaining Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases.

Board Members Participating: For the Èoard:

Clayton J. Nix, Esq.
Charlotte F-. Benson, CPA
Gregory IJ. Ziegler, CP A, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq. Clalton J. Nix, Esq.

Chair
Signed by: Clayton J. Nix -A

3e See 42V.5.C. g l395oo(f)(l).
a0 On Ar.rgust 3, 2017, one of the Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objectio¡ to
thc EJR request in a number of cases identified in the EJR request. ln its filjng, WPS argues that the Board should
deny thc EJR reqr¡est hccausç the Board has the authority to deÇide fhe jssu€ under appeal since il ¡s not bound by
the Secretâry's regulatìon that the federal district cott¡l vacaled i¡ Allina L The Boa¡d's explanahon of its authority
regarding this issue add¡esses the arguments set out in'ù/PS'challenge.

s/3/2019

X Clayton J. Nix
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Enclosures: Schedules of Providers

cc: Bryron Lamprecht, WPS (Ëlechonic Mail rv/Schettules of Providers)
Wilson Leong, FSS (Electronic Mail rvlSchedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,,v( Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4r0-786-267t

Electronic Deliverry

Del Nord
Quality Reimbursement Services
112 N. University Rd.
Suite 308
Spokane Valley, W A 99206

FÙE: EJR Dctcrminøtion
l5-0566cC Qns uw zoto Part C Days Group
l5-0565GC QRS UW 2008-2009 Part C Days Group

Dear Mr. Nord:

The Provider Reimbursement Rcvicw Board ("Board") has reviewed the Providers' April 12,

2019 request for expedited judicial review ('EJR') for the appeals refe¡enced above. The
Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[V/]hether Medicare Advantage Days ("Paf C Days") should be

removed ffom ths disproportionato sharo hospital adjustment
("DSH Adjustment") Medicare fractìon and added to the Medicaid
Fraction.l

Statutory and Regulatorv Background: Medicare DSH Pavment

ì Provide¡s' EJR request at l.
'z 

See 42U.5.C. $ l395ww(d)(l)-(s); 42 C.F.R. Part412
) Id.

Part A of the Medica¡e Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
amollnts per discharge, subject to certain pal,rnent adjustments.s
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSFI adjustment, which requires the

Secretary to provido increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income pâtients

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff '1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
úospital.? The DPP is defined as tlre sum of two fractions expressed as percentages.8 Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U .S.C. $ l395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the liaction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding arty State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to beneJils under part A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Ser-vices (.'CMS'), and the Medicate contractors use CMS' calcnlation to compute a hospital's
DSH paynenT adjustment. ro

The statute,42 U.S.C. $ i 395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to beneJits under

a See 42 rJ.S.C.
5 Sec 42 U.S.C.
6 see 42 U.S.c.
1 See 42|J.5.C.
8 ,S¿¿ 42 U.S.C.
e (Emphasis added.)
ìo 42 C.F.R. $ 412.106(h)(2)-(3).

$ l39sww(d)(s).
g 139sww(d)(s)(F)(i)Q); az c.F.R. $ 412.106
gg 139sww(d)(s)(F)(i)(I) and (d)(5XF)(v); 42 C.F,R. $ al2.l06(c)(l).
gg l39sww(d)(s)(F)(iv) and (vii){xiii); 42 C.F.R. $ 412.106(d).
g I 3esww(d)(s)(F)(vi).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.rr

The Medicare contracto¡ determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
sta,tùfc af 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part ts of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patiends who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated witb Medicare
patients who receive care at a qualifièd FIMO. Prior to Decembe¡
l, 1987 , we'rvere not able to isolate the days ofcare associated

with Mcdicarc patients in HMOs, and therefore, were unable to
fotd this numbcr into thc calculotion [of the DSH adjustment].
However, as of December | , 1987 , a field was included on the

Medica¡e Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO clays that were associated with
Mèdicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSFI

adjustment].ra

At that time Medicare Part A paid for HMO serwices and patients continued to be eligible for
P art A. l5

rr (Enphasis added.)
t,42 C.F.R. $ 4 t 2.l o6(b)(4).
rl ofljealth and Human Services.
ì4 55 Fed. Reg.35990,39994 (Sept.4, 1990),



EJR Delenni¡ratior for Case Nos. 1 5-0565GC, 15-0566CC

QRS/UW Medicare Part C Days Groups
Page 4

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage unde¡ Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare conftactors to calculate DSH payments for the fiscal
year 2001-2004. t7

No furthe¡ guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payment System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. , . , onÇe a beneficiary elects Medicare Part C, those patient days
attríbutable to the benertciary should not be included in the
Medicare fraction of the DSII patient percentage. These palient
days should be included in the count oftotal patient days in the

Medicaíd fraction (the denominator), and the patient's days for
the M+C benefrcíary who is also eligible for Medicaid would be

ùrcluded in the nutnerator of the MedicaidfracÍion . . . .\E

The Secretary purpofiedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) ttr
include the days associated with [Pat C] bencficiarics in thc Mcdicare fraction of thc DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . lVe do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entilled to benefits under Medicare Part A, We agree wit}
the commenter thatlhese days should be included in the
Medica¡e fraction of the DSFI calculation. Therefore, we are

nòt adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneJiciaries in the Medicaid fraction. .Instead, we are
adopting a policy to include Íhe pat¡ent days for M+C

ló The Medicare Part C program did not begin operating until January l,1999. See P.L. 105-33, 1997 llR2015,
cocllìed as 421J.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rùle.- An indiviclual who is errolled [in
Medicare] on December 3l I998, with an eligible organization under. . [42 U.S.C. l395mm] shall be considered
to be en¡oÌled with that organization on January l, 1999, under part C of TitÌe XVIII . . if that organization as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Mode¡nization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program wjth the new Medicare Advantage
program under Part C ofTitle XVIII.
r7 69 F€d. Reg. 48918, 49099 (Aug. 11,2004).
r8 68 Fed. lneg.27154,27208 (May 19,2003) (emphasis added).
r" 69 Fed. Rcg. ar 49090.
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beneficíaries in the Medicare fraction. . . . if the beneficiary
is also an SSI reciþient, the patient days will be included in
lhe numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.20

This statement would require inclusion of Medicare Part C ìnpatient days in the Medicare
'fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS flnal mle was issued.2r In that publication the

Secretary noted that no re€ulatory change had ìn fact occurred, and announced that she hâd made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(iXB) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in tho Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a mino¡ ¡evision to $$ 412.106(bX2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C

DSFI policy by replacing the word "or" with "inc1uding."23

The U.S. Circnit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSFI policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS nle.25 However, the Secretary has not acquiesced to that decision.
More recently, in Atlina Health Services v. Price ("Altina Il'),26 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Nledicare
fraction had been vacatcd in Altina 1.27 Thc D.C. Circuit fufher found in '4llina II that the

'zo 
1d. (emphasis added).

2t 'Ì2 Fed. Feg. 47I30, 47384 (Ãwg.22,2007).
22 72Fed,. Reg. at 47411.
21 75 Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeeelsoT5 Fed. Reg. 23852,24006-24001 (May 4,

2010) (preamble to proposed ruÌemaking stating: "We are aware that tlrere might be some conflrsion about our
policy to include MA days in the SSI f¡actjon. . . . hr order to furtlrer clarify our policy that patient days associated

wirh MA beneficiaries are to be included in the SSI fraction becaùse they are still entìtled to benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word 'including' in $   l2.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."): Allina Healthcqre Servs. v. Sebeltus,904 F. Supp. 2d 7 5, 82 n.5,95 (2012), aff'd in port
and rev'rl in part,746 F. 3d ll02 (D.C. Cir. 2014).
7o 146F.3d, I l02 (D.c. cir.2ol4).
25 746F.3dar ll06 n.3, I111 (affirming porrion ofthc district court dccision vacating thc FFY 2005 IPPS rule). See

also Àllinq Health Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Cor.rrt concludes that thç
Secrelary's interprelation of the fraÇtions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulalions until the sunlmer of 2007 , was not a "logical or.rtgrowth" of the 2003 NPRM-").
2ó 863 F.3d 93i (D.c. cir.2ot7).
27 Id. at 94?
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Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[]l , the 2004 regulation requirìng Part C days be included in the Pàrt A/SSI fraction and removed

from the Medicaìd fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiiXB). (The'2004 Rule') The Board is bound by the 2004 n:Je."2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f1(1), the Board must gant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.
The Provide¡s maintain that the Board is bound by the regulation, there are not f'actual issues in
dispute and the Board does not have tlle legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Prusuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issùe; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specifìc matter at issue becanse the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2008-20i 0.

For prrposes of Board jurisdiction over a participant's appeals for cost report periods ending
prror to December 31,2008, the participant may demonstrate clissatisfaction with the amount of
Medicare ¡eimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Courl's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

'18 
ld. aT 943-945.

2e Providcrs' EJR Request at l
r0 108 S. Ct. 1255 (1988). ,See a/so CMS Ruling CMS-1727-R (in self-disallowil]g an itenr, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals tl'ìe item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. Thc provider effectively self-
disallowed tbe item.).
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report submltted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regtlation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.3l

On August 21,2008, ne.,¡/ regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requi¡ement \ryas litigated in Banner Heart Hospital v. Burwell
("Banner").33 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations ancl dicl not protest the additional outlier pa¡'rnent it was seeking. The
provider's request for EJR was denied because the Boa¡d found that it lacked jurisdiction ove¡
the issue. The Dist¡ict Coutr concluded thât, under .B¿ lhesdu, Lhe 2008 self-tlisallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or othe¡ policy
that the Medicare Contractor could nÕt address.3a

The Secretary did not appeal the decision in Banner and decided to apply the holding to certâin
similar administrative appeals. Effective April 2f ,2018, the CMS Aclministralor implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractot
cleterminations for cost report periods ending on December 3 1, 2008 and which began befbre
January 1, 2016, Unde¡ this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bouncl the Medicare Contractor and left
it wjth no autholity or discretion to make payment in the manner sought by the provider on
appeal, the protest requirem ents of 42 C.F.R. $ a05.183 5(a)( 1)(ii) were qo longer applicable.
Flowever, a provider could elect to self-disallow a specific item deemed non-allowable by filing
Lhc rllaLtcr LuuJcr prulcst.

The Board has determined that the participants involved with the instant EJR request are
govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the
participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.35 The appeals were timely fìled. Basecl on the above, the Board finds
that it has jurisdiction fo¡ the above-captioned appeals and the underlying providers. The
estimated amount in controversy is subject to recalculatron by the Medicare contractor for the
actual final amount in each case.

1t Bethesda,l0S S. Ct. at 1258-59.
32 73 Fed. Reg. 30190, 30240 (May 23,2008).
rr 201 F. Supp.3d r31 (D.D.C.2016).
to ld. at 142.
35 See 42 C.F .R. $ 405.1 837.
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Board's Analysis Regardinq the Appealed Issue

The appeals in these EJR requests involve the 2008-2010 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH poìicy being challenged which was adopted in the FFY 2005 IPPS final rule and
later codified at 42 C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Boa¡d
recognizes that, for the time period at issue in these requests, the D.C. Circ:uiT in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to Lhal va.cotur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3T Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Boa¡d'b Decision Regardine the EJR Request

The Boald finds that:

l) It has jurisdictìon over the matter for the subject years and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(b)(2XiiiXB), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F,R.

$ 405.1867); and

4) It is withont the authority to decrde the legal question of whether 42 C.F.R.

$S 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codifying the Medrcare Part C DSFI
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Boa¡d finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(rii)(B) (2011) properly falls withjn the provisions of 42 U.S.C. $ l3,95oo(f)(1) and
hereby grants the Providers'request for EJR fo¡ the issue and the subject years. The
Providers have 60 days from the receipt of thìs decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute ìn these cases, the Board hereby closes
the cases.

36 See generølly Gt'ant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,7'l-82 (D.D.C.2016),.t[f'd,87 5 F.3d 701 (D.C.
Cr. 2017).
11 See 42U.5.C.8 I395oo(Ð(1).
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,,,::^& Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 21207
470-786-2677

Electronic Deliverv

Corinna Goron
Healthcare Reimbursement Services, Inc.
17101 Preston Roadí Ste. 220
Dallas,TX75248

RE: E/R Delerntinalion
15-0605GC HRS Prime Health 2012 DSH SSI Fraction Medicare Mngd Care Part C Days

l5-0606CC HRS Prime Health 2012 DSH Medicaid lraction Medicare Mngd Care Part C Days

17-0135G HRS 2006 DSH SSI Fraction Medicare Managed Care Part C Days Group

l6-0737G HRS 2006 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

l7-1886G HRS 2012 DSH SSI Fraction Medicare Managed Care Part C Days Group
17-1887G HRS 2006 DSH Medicaid Fraction Medicare Managed Care Parl C Days Group

l)ear Ms. Goron:

The Provider Reimbu¡sement Review Board ("Board") has reviewed the P¡oviders' April 11,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The
Board's determination regarding EJR is set forth below.

Issu e in Dispute:

Thc issuc in thcse appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed f¡om the disproportìonate share hospital adjustment
("DSFI Adjustment") Medicare fractron and added to the Medicaid
Fraction.l

Statutory and Regulatory Backqround: Medicare DSFI Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital serwices under the

prospective payment system ("PPS").2 Under PPS, Medica¡e pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.3

I Providers' EJR. reqìrest at l.
2 See 42V.5.C. $ l395ww(dXl) (5); 42C.F.R Part412
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a signifrcantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient pêrcentage

("Den'1.e As a proxy for ut tlizalion by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.? The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are referred to as the "Medica¡e/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'."

Tlre statute, 42U.5.C. $ 1395ww(d)(5)(Ð(vÐ0), defines the Medicare/SSl liaction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefiti under part A of this subchapter and ,¡/ere entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such bospital's patient dayi
for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter. . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services (.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.ro

The statute,42 U.S.C. $ 1395ww(d)(5)@)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the numbe¡ ofthe hospital's pat;ent days for such period which
consist ofpatients who (for such days) were eÌigrble for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not ent¡tled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. ¡ |

4 See 42rJ.S.C. $ l395ww(d)(5).
5 See 42rt.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F.R. S 412.106.
6 See42\t.S,C. Ç$ l395ww(dX5XF)(i)(l) and (dX5)(F)(v); 42 c F.R $ a12-106(c)(l)
7 See 42U.5.C. $A l39sww(d)(5)(F)(iv) and (vii)-(xiii); a2 C F.R. $ 412 106(d).
I See 42U.5.C. $ l39sww(d)(5)(F)(vi).
u (F mphasjs added. )
,o 42 C.F.R. ñ 412. r06(b)(2)-(3).
rr lEnrphasis added. )
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the tôtal number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive sewices from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is lotnd aT 42 U S.C. $ 1395mm. The

statùte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital tlays for Medicale beneficiaries cnrollcd in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language of section tSSø(¿XSXpX"i) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were cntitlcd to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patienti who receive care at a qualified HMO. Prio¡ to December
I,1987,we vr'ere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987, a field was included on the

Medica¡e Provider Analysis and Review (MEDPAR) iìle that

aliows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentâge [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. rs

with the creation of Medicare Part c in 1997,t6 Medicare beneficia¡ies who opted for managed

care coverage under Medica¡e Part C were no longer entitled to have paynent made for their

t2 42 C.F.R. { 412,106(bX4).
ri of Ilealth and lluman Serviccs,
ì4 55 Fed. Reg. 35990,39994 (Sept 4, 1990)

i6 The Medicare Part C program did not begin operating until January l, 1999. See P,L. 105-33, 1997 HR 2015,

.) coctrfecl as 42 U.S.C. 6 I394w-21 Note (c) "Enrolln.rent Transitior Rule.- An individual who is enrolled fin
Meãicarcl on Decembe¡ 3I 1998, with an eligible or'ganizatron unclçr . . [42 I Ì.S.C. l395mm] shall be considered

to be enrolled wi tlì tlìat oÌgarìizatio[ or January I , I 999, under part C of Ti tle XVIII . . if that organ ization as a

contract under that part for providing services on January l, I 999 ." This was also klown as
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care ùnder Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to òalculate DS.! payments for the fiscal

year 2001-2004.17

No fiüther guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospectìve Payment System ('IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Parl C, those patient days

attribùtable to the beneficiary should not be included in the

Medicare fraction oJ'the DSH potient percentage These patient
days,sh.or.tld he inclutled in the couttt of totûl patient days in tlxe

Medicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . .t8

The secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regrlations at [42 C.-Þ.R.] $ a12.106(bX2Xi) to

includc thc days associated with lPart c] beneficiaries in the Medicare fraction of the DSH

calculation."le In response to a comment regarding this change, the Secretary explaine<l that:

. . . Il'e do agree that once Medicare beneJiciaries elect

Medicare ParÍ C coverage, Íhey are still, in some sense,

entitled Ío benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare lraction ot'the DSH calculation. 'l'hcrcibrc, wc arc

nol adopting as final our proposal sta.ted in the May 19, 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policlt to include th.e pa.lient days for M+C
benef.ciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.20

Medicare+Choice. The Medicare Prescriplion Dmg, Improvement and Modernizatjon Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medicare+Clrorce progran] with the new Medicare Advanlage

program under Part C olTitle XVlll.
ri 69 Fed. Reg.48918,49099 (Aug l l,2Cr04).
l8 68 Fed. Reg.27154,27208 (May 19,2003) (e¡nphasis added).
lt 69 Fed. Reg. at 49099.

'zo -/r/. (emphasis added).
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regaÃing42 C.F.R. $ 412.106(b)(2)(l) was included in the

August 1 1, 2004 Fede:rz,l Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and an¡ounced that she had made
"technical conections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were
required to be included inthe Medica¡e fraction as of October.l, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,

CMS made a minor revision to $$ 412.106(bX2XÐ(B) ¿nd (bX2XiiiXB) "to clarify" the Pa¡t C

DSH policy by rcplacing the word "or" with "inoluding."2l

The U.S. Circuit Cout for the District of Columbia in Allina Healthcare Senices v. Sebelius
(Allina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final nrle codifying the Part C DSFI policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has not acquiesced to that decision.
Moie recently, in Allina Heatth Services v. Price ("Atlina IÌ'),26 the D.C. Circuit confìrmed that
the Secretary's 2004 a|tefipÍ to change the startdard to include Part C days. in the Medìcare
fraction had been vacated in Atlina 1.21 The D.C. Circuit further foun<l in Allina //that the

Secretary failed to provide proper notice and comment before including Par1 C days in the
Medica¡e fractions published for FY 20L2.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

Tlre Providels explain that because the Secretary has not acquicscccl to thc dccision in Allitm, Ihe
2004 regulation requiring Part C days be included in the Pat A/SSI fraction and removed from
the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

2' 12 Fed,. Td.]g. 4'l130,4'1384 (Aug. 22,2007).
22 72 Fed,. Reg. at 47411.
23 75 Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010) Seealso'75 Fed Reg 23852, 24006-24007 (Mav 4,

2010) (preamble to propos€d rulemaking stating: "We a¡e aware that there migbl be some confirsion about orr
policy to iDcjude MA days in the SSI fraction. . . . In orde¡ to further clarifo or.rr policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits unde¡ Medica¡e

Part A, we are p¡oposing to replace tbe word 'or' with the wo¡d 'including' in $ a 12. I06(b)(2)(i)(B) and

$ 4l2.106(bx2xiii )(B)."); Attina Healthcqre Servs. v. Sebelius,904 F Supp.2d75,82n5,95 (2012), aff'd inpart
antl rev'cl in parr,746 F.3d ll02 (D.C. Cn.2014).
24't46 F. 3,1 I 102 (D.C. Cir.20l4).
25746F.3d at I106 n.3, I I I 1 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also A llina Health servs. v. sebelius,904 F. supp. 2d'7 5,89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation ofthe fractions in the DSH calculation, announÇed in 2004 and not added to the Code of
Federal Regrüations until the summet of 2007,. was not a "logrcal outgrowth" of the 2003 NPRM ')
?ó 86J F.Jd c)17 (D.C. Cir. 2017).
21 td. a1943.
28 lrl ar 94f-945.
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(bx2xiiixB) (rhe 2004 Rule). The Board is bound by the 2004 rule and the Providers and the

Providers contend that the Board should grant their request for EJR'

The Providers assert that, pùfsuant to 42U.5.C. $ 1395oo(f)(1), the Board must gfant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ -1395oo(f)(1) 
and thc regulations at 42 C.F.R.$ 405.1842(txl) (2017), the

Board is required to grant an EJR request if it tleterrrrires that: (i) the Board has jurisdiction to
conduct a heanng on the specific matter at issuq; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validìty of a regulation or CMS Ruling.

1z¿¿roper lncløs¿on of Previouslv-Dismissed an d Previously-Withdrawn Providers on Schedule

of Providers

The Board notes that, contrary to the Board's regulations and rules, the Group Representative

improperly included previously-dismissed and previously-withdrawn providers on the Schedule

of Providers submitted with the EJR request on April 5, 2009

Specifically, Group Representative improperly ínclude on the Sched¡.rles of Providers in Case

Nos. t5-0605GC and 15-0606GC the followirrg provider that the Board previously lrad

diimisied on March 10, 2015: #204 Roxborough Memorial Hospital (Provider No. 39-0304) for
FYE 12/31/2012. In rhis regard, as part of the March 10, 2015 dismissal, the Board concluded

that it lacked jurisdiction over the appeal ofRoxborough Memorial Flospital (including but not
limited to the DSH Pafi C Days issue) in Case No. 15-0871 because the provider drd not include

a copy of the relevant cost report with its appeal under 405.183 5(a)(3Xii) as required under 42

C.F.R. $ 405.1335(b) and Board Rules. Similarly, shortly thereafter, onIúy21,2015, the

Board denied the Provider's request to transfer the DSFI Part C Days issue to Case Nos.

l5-0605GC and 15-06O6GC because the Provider has previously l¡een dismissed on Marclr 10,

2015. Notwithstanding the Provider Representative's intproper atternp¡ to include tlre Provider's
appeal from its failure to receive a timely NPR on the Schedule of Providers, this

Provider/determination is not currently a particrpant jnCaseNos. 15-0605GCand l5-0606GC.
As a rcsult, the #204 Roxborough Memorial Flospital's request for EJR is hereby denied.

Notwithstanding, the Board notes that the appeal for #208 Roxborough Memorial Flospìtal from

the issuance of fbe original Notice of Program Reimbursement ('NPR') involving FYE
1213112012 will remain pending before the Board in both 15-0605GC and 15-0606GC

Similarly, the Boatd notes that the Group Representative submitted Schedules of Providers

sulrmitte<l in Case Nos. l5-0605GC and 15-0606GC on April 5, 20.19 which improperly incltde
the following provider that the Group Representatìve had prevtously withdrawn: #21 Pampa
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Regional Medical¡center (Provider No. 45-0099) for FYE 5/31/2012. On April 15, 2015, the

HRS withdrew Pampa Regional Medical Center from-both Case Nos. l5-0605GC and

15-0606GC and stated that the Group Representative "will remove Pampa Regional Medical

Center from the Schedule of Providers when submitted [to the Board]."2e Notwithstanding the

Provider Representative' s føilure to remove the wilhdrawn provider from the Schedules of
Providers for Case Nos. 15-0605GC and 15-0606GC, this Provìder/determination is not

currently a participant in Case Nos. 15-0605GC and l5-0606GC.. As a result, #21 Regional

Medical Center's request for EJR is hereby denied.

Jurisdiction Over the Providers Currentlv in the Group Appeals

The participants that carrently comprise the group appeals within this EJR request have filed
appeals involving fiscal ycars 2006 and 2012.

For purposes ofBoard jurisdiction over a parlicipant's appeals for cost report periods ending

prior to December 31, 2008, the participant may demonstratq dissatisfaction \'r'ith the amornt of
Medicare reimbursement for the appealed issue by clarming the SSVPart c issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3o In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractôr \¡/here the contractor is without the

power to award reimbursement.3l

On August 21,2008,new regulations governing the Board were effective.32 Among the new

regrlations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(lXii) which
required for cost report periods ending on or after December 3 1, 2008, providerS who wcrc sclf-
clisallowing specifrc items had to do so by following the procecìrtres fnr filing a cost report under
protest. This regulatory requirement was litigated in Banner,lteart Hospilal v. Burwell

{"Banner").33 ln Banner, the provider filed its cost repoft in accor<.lance with the applicable
outlier regulations and did not protest the additional outlier payment rt was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

tbe issue. Tbe Dist¡ict Corrt concluded Lhat, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raisìng a legal challenge to a t'egulation or other policy

thãt the Medicare Contractor could not address.3a

,e Note that ihe Board does not issues acknowledgement of withdrawals where it does nol close a case. ,tee Board

Rule 48.
ro l08S.Ct. 1255(1988). See also CMS Ruling cMS-l727-R(in seÌf-disallowing an item, the provider submits a

cost report that compiies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicãre Contractor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the ilem.).
)t Betlrcsdn, 108 S. Ct. at 1258-59.
r'z 73 Fed. Reg.30190,30240 (May 23 

'2008).I201 F. Supp.3d l3l (D.D.C.2016)
1a Id. at 142.
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The Secre,tary did not appeal the decision in B anner and decided to apply the holdìng to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before

January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants curently involved with the instant EJR request

are governed by the decision in Beth.esda antl CMS Ruling CMS-I727-R. ln a<l<lition, the

participants' documentation shows that the estimated amount in cont¡oversy exceeds $50,000, as

required fór a group apþeal.3s The appeals were timely filed. Based on the above, the Board finds
that it has jurisdiction for the above-captioned appeals and the underlying providers. The
eslimated amount in controversy is subject to recalculation by the Medicare contractor for the
actual final amount in each case.

Board's Analvsis o fhe Annealed Tssue

The appeals in these EJR requests involve the 2006 and 20i2 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH policy beirig challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final n:le (with a minor revision published in the FFY 2011 IPPS hnal nrle). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina l vacated
this regulation. However, the Secretary has not formally acquiesced to That vacatLtr and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuilwide versus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would bave the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3? Based on the

above, the Board must conclude that it is otherwise bouncl by the reguiation for purposes of this
EJR request.

Board's Decision Reqardinq the EJR Request

The Board finds that:

1) The following providen were either previously clismissecl or previotrsly withdrawn and,

as such, are not crìrrently part of Case Nos. 15-0605GC and I 5-0606GC and camot be

considered in the EJR request for Case Nos. l5-0605GC and 15-0606GC: #204

15 See 42 C.F.R. 6 405.1837.
36 See generally Grant Med. Ctr. v. Burwell,204 F. Supp.3d68,77-82(D.D.C 2016), aff'd,875 F 3d 701 (D.C

Cir.2017).
31 See 42 \).5.C. $ l395oo(Ð(l).



HRS Medicare Part C DaYs GrouPs

PRRB Case Nos. 15-0605GC, ¿l a/.

Page I

Roxborough Memorial Hospital (Provider No. 39-0304) for FYE 12131/2012 anð' #2I

Pampa Regional Medical Center (Provider No. 45-0099) for FYE 5/31/2012;

2) It hes jrrisdiction ove¡ the matter for the subject years and that the cunent participants jn

the above-captioned group appeals are entitled to a hearing before the Board;

3) Based upon the participants' assertions rcgãrdirrg 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B), there are no findings of fact for ¡esolution by the Board;

4) It is bound by the applicable existing Medicare law and regulation (42 C F.R.

$ 40s.1867); and

5) lt is without the authority to decide the legal qllestion of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Pârt C DSH

policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' request for EJR foi the issue and the subject years in the above-

captioned group appeals. 'lhe Providers have 60 days from the receipt of this decision to

instihrte the appropriate action forjudicial review. Since this is the only issue under dispute in

, these cases, the Board hereby closes those cases.

Board Members Participating:

Clay'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory I1. Ziegler, CPA, CPC-A
Robêrt A. Everts, Esq.

Susan A. Tumer, Esq.

FOR TFIE BOARD:

s/6/2O19

X Clayton l. trtìx

Clay.ton J. Nix, Esq.

charr
Signed by: clayton J. N¡x -A

Enclosures: Schedules of Providers

cc: l,or.taine Fr.cwert, Nor-irlian (JIJ) (Electronic Mail rv/schedules of'Providcrs)
Panr VanArsclalc, NGS (Elcctrnnic Mail lr'¡'Schedules of Proviclers)

Wrlson l-eong, FSS (Elcctrorric Mail wiSchecìulcs of Pr:oviclcrs)



DEPARTMENT OF HEALTH & HUMAN SERVICESw Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, ¡4D 27207
470-786-267r

l,

Electroiic Deliverv

James Ravindran, President

Quality Reimbusement Services
150 N. Santa Arita Avenue
Suite 570A.
Arcadia, CA 91006

F{E: EJR Determínation
l4-3423GC UMC 2008-2009 Medica¡e Part C Days CIRP Group
I5-2410GC UMC 20l l SSI Medicare Fraction Part C Days CIRP Group
15-241lGC UMC 201 I Medicaid Fraction Part C Days CIRP Group
l5-ll63GC QRS Univ of AZ Health 2012 SSI Fraction Medicare Mngd Care Part C Days
l5-1164GC QRS Univ of AZ Health 2012 Medicaid Fraction Medicare Mngd Care Part C
l6-0990GC QRS UMC 2013 SSI Fraction Part C Days CIRP Group
16-0991GC QRS UMC 2013 Medicaid Fraction Part C Days CIRP Group

Dear Mr. Ravind¡an:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 15,
2019 request for expedited judicial review C'EJR') for the appeals refe¡enced above. The
Board's detemrination legardilg EJR is sÞt forth below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustrnent
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutory and Regulatorv Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals fo¡ the operating costs ofinpatient hospital services under the

I Providers' EJR request at l.
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prospective payment system ("PPS').'z Under PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.4 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("nnf'1.ø As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as thc "Mcdicare/SSl" fiaction and the "Medicaid" fraction. tsoth of
these fractions consicler whether a patiertt was "entitled to beuefits urder parl 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entiÍled to
benefi,ts under part A of this subchapter ancl were entitled to
supplemental secudty income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the number of such hospital's patient days
for such fisca1 year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter. . . .

The Medicare/SSl f¡actiorr is courputed annually by the Centers for Medicare & Medicaid
Sèrvices C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.10

The statute, 42lJ.S.C. $ l395ww(d)(5)(FX"Ð(IÐ, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance urider a State plan approved under subchapter XIX [the
Medicaid program], but who wele not entitled to benefits under

2 See 42V.5.C. $ l395ww(dXl)-(5) i 42 C.F.R.Paft4t2.
3 Id.
4 See 42U.5.C. $ l39sww(d)(5).
5 See 42rJ.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.FR $ 412.106
6 See 42U.5.c. $$ l39sww(d)(s)(FXiXl) and (d)(s)(F)(v); a2 C.F R. $ al2.l06(c)(l)
7 See 42lJ.S.C. gg l395ww(d)(s)(FXiv) and (vii)-(xiii);42 C.F.R. ç 412.106(d).
I See 42v.5.c. $ 139sww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. $ 412.106(bx2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.lI

The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advanta ge Pro eram

The Medica¡e progtam permits its beneficiaries to receive services from managed care entities.
The managed ðarqstatuie implementing payrnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
staf.tte at 42 U.S.C. $ t395mm(a)(5) provides for 'þayment to the eligible organization under
tïis section for individuals enrolled undcr this scction with thc organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 arc
refer¡ed to as Medica¡e HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to Decembe¡
1,1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH a<lj ustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.15

Ir (Emphasis added.)
t2 42 C.F.R. $ 412.106(bX4).
¡l of Health and Human Services.
14 55 Fcd. Rcg. 35990,39994 (Sept.4, 1990).
t5 Id
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With the creation of Medicare P art C in 1991 ,16 Medicare beneficiaries who. opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care unde¡ Part A. Consistent with the statutory òhange, CMS did not include Medica¡e Part C

days in the SSI ¡atios used by the Medicare contractors to calculate DSH payments for the fiscal
yeu 2001-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was prdvided
until the 2004 Inpatient Prospective Payment System ("PPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a benef ciary elects Me¡Jic:are Part C, those pattent duys

attributable to the bencficiary should not be included in the
Medicare fraction of the DSH patìent percentage. These patient
days should be included in the count of total pztient days in the

Medicaid fraction (the denominator), and the patient's ddys for
the M+C bene/iciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction ' . ' .t8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficìaries in the Medicare fraction of the DSH
.calculation."le Irt response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficíaries elect Medicare
Part C coverage, they are still, in.some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these

days should be includcd in thc Mcdicarc fraction of thc DSH
calculation. Therefore, we are not adop.ting as fnal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C benertciaries in the Medicaidfraction.
Instead, we are adopting a policy to include the patient days for
M+C benertciaríes in the Medicare fraction . . . . if the benefìòiary
is also an SSI recipient, the patient days.will be included in the

nume¡ator of the Medicare fraction. We are revising our

I6 The Medicare Part C program didnot begin operating until January 1,1999. See P.L l05-33, 1997HR2015,
codífiecl as 42tJ.S.C. g 1394w.21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered

to be enrolled \À,ith that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under tbat part for providing services on January 1, 1999 . . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, Improvemenl and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
r7 69 Fed. Reg.48918,49099 (Aug. 11,200a).
l8 68 Fed. Rcg.27154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. ar 49099.
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regulations at $ 4i2.106(bx2)(i) to include the days associated
with M*C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C ìnpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(b)(2)(1) was included in the
August 1i, 2004 Federal Register, no change to the regulatory language was published until
Angust 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the
Sec¡etary noted that no regulatory change had in fact occurred, and announced that she had made
"technical cor¡ections" to the regulatory language consistent with ihe change adopted in the FFY
2005 IPPS final nrle. These "technical corrections" are reflected at 42 Ç.F.R.
$$ 412.106(bX2XiXB) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of Octobe¡ 1,2004 (the *Part C DSH
policy"), Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C
DSH policy by replacing the wo¡d "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSFI policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.25 However, the Secretary has not acquiesced to that decision.
More recently, inAltina Health Services v. Price ("Allina II'),26 the D.C. Circuit confirmed that
the Secretary's 2004 

^ttempt 
ro change the standard to include Part C days in the Medicare

fraction had been vacated in,Allina L21 ^lhe D.C. Circuit futher found in Allina II.that ¡he

Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

zo /d. (empbasis added).
2t 72 Fed.. P'.eg. 47130,47384 (Aug. 22,2007).
22 72Fed.F.eg. at 47411.
2175Eed.. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion aboul orÌr
policy to include MA days in the SSI fiaction. . . . ln o¡de¡ to fi!1he¡ clarifr our policy that patient days associated
v/ith MA beneficiaries a¡e to be included in the SSI fraction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word 'including' in $ a12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); Allino Hèalthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 n.5,95 (2012), afld in part
and rev'd in p.trt,746F.3d 1102 (D.C. Cir. 2014).
24 746 F. 3ð. tto2 (D.c. cir.2ot4).
25146F-3d,at 1106 n.3, I 111 (afhrming portion of the district court decision vacating the FFY 2005 IPPS rule). .!ee
also Allinq Heølth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court Çoncludes that the
Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, v'/as not a "logical outgrowth" ofthe 2003 NPRM.").
26 863 F.3d 937 (D.C. Cir,2ot1).
27 Id. rt 943.
2E Id. at 943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision inlillz¿
[I] , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 tuleÌ'2e Accordingly, the

Providers contend that the Boa¡d should grant their request for EJR'

The Providers assert that, p-ursu ant to 42 U.S.C. $ 1395oo(f)(l), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Furthe¡, the

Providers believe they have satislìed the juisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42rJ.S.C. g l395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(fJ(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdictìon to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR requèst have filed appeals

irrvolving fiscal years 2008, 2009, 2011,2012 and 2013.

For purpbses of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 3 1, 2008, the participant may demonsfiate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursùant to the Supreme Court's reasoning set out in Bethesda Hospilal
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not ba¡ a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contracto¡ where the contractor is without the

power to award reimbursement.3l

2e Providers' EJR Request at l.
ro I 08 S. Ct. 125 5 ( 1988). .'¿e ø/so CMS Ruling CMS-1727-R (in self-disallowing an ite¡1, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicãre Cont¡actoi's NPR would not include any disallowance for tlÌe item. Th€ provider effectively self-
disallou/ed the iterfl.).
3t Bethesda,108 S. Ct. ar l25E-59.
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On Augnst 2I,2008, new regulations governing the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(l)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Bannett').33 In Banner, the provider filed its cost report in accordance with tÏe applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thal, tnder Bethesda, the 2008 self-disallowance
regulatiôn could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Conftactor could not address.3a

The Secretary did not appeal the deoision in .Ba nner and decided to apply the holding to certain
sinrila¡ aclrrrinistrative appeals. Effective April23,2018, the CMS Administrator implementcd
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before
January L,20I6. Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contracto¡ and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants in the group cases involved with the instant EJR
request are governed by CMS Ruling CMS-I727-R. In addition, the participants' documentation
shows t}at the estimated amount in conÍoversy exceeds $50,000, as required for a group

appeal.35 The appeals were timely filed. Based on the above, the Board finds that it has
jurisdiction lb¡ the above-captioned appeals and the underlying providers. The estimated amount
in controversy is subject to recalculation by the Mcrlicarc contractor for the actual final amount
in each case.

The appeals in these EJR requests involve the 2008, 2009,2011,2012 and 2013 cost reporting
periods. Thus, the appealed cost reporting periods fall squarely within the time frame applicable
to the Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS

final rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bx2)(iiÐ(B) as part of the
FFY 2008 IPPS final ruJe (with a minor revision published in the FFY 2011 IPPS final rule).
The Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in
Allina I vacated this regulation. However, the Secretary has not formally acquiesced to that
vacatur and, in this regard, has not published any grridance on how the vacatur is bèing

12 73 Fed. Reg. 30190, 30240 (May 23,2008).
13 201 F. Sr.rpp.3d l3l (D.D.c.2016).
14 ld. at 142.
35 See 42 C.F.R. $ 405.1837.



EJR Determination for Case Nos. l4-3423GC, et al.

QRS/UMC Part C Days Groups
Page 8

implemented (e.g., only circuit-wide versus nationwide).36 Moreover, the D.C. Circuit is the

only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the

Providers would have the right to bring suit in either the D.C. Ci¡cuit or the circuit within which
they are located.3T Based on the above, the Board must conclude that it is otherwise bound by
the regulation for purposes of this EJR request.

Board's Decision Reeardine the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in the
group appeals are entitled to a hearing before the Board;

2) Basetl upon the participants' assertions regal'ding 42 C.F.R. $$ 412.106(bX2Xi)(D) and
(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.I'-.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Pa¡t C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ@)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(Ð(1) and

hereby grants the Providers' in the appeals request for EJR for the issue and the subject years.

The Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dtspute tn these cases, the tsoard hereby closes

thõCè cases.

Board Members Participatine: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

X clayton.t. t,iix

5/8/2019

Clayton J. Nix, Esq.

Ch air
Siqned by: Cla'.ton J. Nix -A

Enclosu¡es : Schedules of Providers

cc: John Bloom, Noridian (Electronic Mail rvlSchetlules of Providers)
Wilson Leong. FSS (Electronic Mail rv/Sclledules of Próviders)

16 See generally Grant Me.[ Ctr. v. Burwell, 204 F. Supp. 3d 68,7'1-82 (D.D.C. 2016)' aff'd' 87 5 F.3d 701 (D.C.

Cir.2017).
!1 See 42IJ.S.C. $ l3o5oo(f)(l).



DEPARTMENT OF HEALT¡I & HUMAN SERVICES,'i:,k Prov¡der Reimbursement Review Board
1508 Wood¡awn Dr¡ve, Su¡te 100
Balt¡more, MD 27207
4ro-746-267r

Electronic Mlil

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Drive
Suite 505
Beverly Hills, CA 90212-1925

RE: Expedited Jutlicial Review Deterulillation
I 6- I 867GC MaineHealth 201 0 Medicare Fraction HMO Part C Days CIRP Croup

l6-1868GC MaineHealth 2010 Medicaid Fraction HMO Part C Days CIRP Group

Dear M¡. Blumberg:

The Provide¡ Reimbursement Review Roard ("Board") has reviewed the Providers' April 16,

2019 request for expedited judicial review ('EJR') (received April 17, 2019), for the above-

referenced appeals. The Board's determination is set foÍh below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision ofthe United States Court of

- 
Appeals for the District of Columbia in Allina Health Services v.

' Sebelius,146F.3d 1102 (D.C. Ctr.2074).1

Stâtutorv and Resulatorv Medicare DSH Pavment

I P¡ovidçrs' EJR request at l.
'1See42lJ.5.C. $ l395ww(d)(l)-(5);42 C' 11 R Part 412.
3ld

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Mediiare
program has pard most hospitals for the operating costs of inpatient hospital services uncler the

prospective payment system ("rrs'1 z under PPS, Medicare pays predetermined, standardized

amounts p.idit"hu.g., subject to certain payrnent âdjustments l
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide'increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Oln'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two

fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" f¡action. Both of
these fractions consider whether a patient wâs "entitled tcl benefits unrler part A'"

'fhe starute, 42 U.S.C. $ 1395ww(d)(5)(FXviXl), defìnes the Medir:¿r¡elSSl lraction as;

the fraction (expressed as a percentage), the numelator of which is
the number of such hospital's patient days for such period which
were made trp of patieuts who (for such days) were entitled îo

benefts under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State

suppl'ementation) under subchapter XVI of this chapter, and the

denominator of which is the ¡run.tber of such ltospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . .

(emphasis added)

Thc Mcdicarc/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Serviees ('1CMS1'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment âdjustment.e

The statute, 42U,5.C. $ 1395ww(d)(5)(FXvi)0l), defines the Medicaid fraction as:

thé fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A oJ this strbchapter, and the denominator of which is the total

a See 42tJ.S.C. $ l395ww(dX5).
5 See 42\t.S.C. $ l39sww(d)(5)(FXi)(l); a2 c-F R. $ 412.106.
6 See 42u.5.C.6$ l39sww(dX5)(FXiXl) and (dXs)(F)(v); a2 C F R. $ al2.l06(c)(l)
7 See 42U.5.C. $$ l395ww(dX5XF)(iv) and (vii)-(xiii); 42 C.F.R. ç 412.106(d)
I See 42rJ.S.C. g l39sww(d)(5)(F)(vi).
e 42 C.F.R.6 4 r 2.l o6(bx2)-(3).
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number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor dctcrmines the number oflhe hospital's patient days ofservice for
which patients were eligible for Medicaid but nof entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.r0

Medicare Advanfaqe Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managecl care sÍatute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. 'lhe

statute at 42 U.S.C. $ 1395mm(a)(5) pr,:vides for "payment to the eligible organization under
this section for individuals enrolled unde¡ this section with the organization and entitlgd to
benefits under paÍ A'of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

lefened to as Medicare IIMO paticnt carc days.

In the September 4,1990 Federal Register, the Secretaryll stated that:

Based on the language ofsection 1886(dXSXFXvi) ofthc Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days assòciated with Medicare
patients who receive care at a qualified HMO. Prior to December

I, 1981 , we r¡/ere not able to isolate the days ofcate associated

with Medicare patients in l{MOs, and therefore, were unable to

fold this numbe¡ into the calculation [of the DSH adjustment].

I-Iowever, as of December I, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) Iile that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage lof the DSFI

adjustment l.r2

At that tjme Medicare Part A paid for FIMO services and patients continued to be eligible for
Part A.l3

ro 42 C.F.R. $ 412.106(b)(4).
rr ofHealtb and Hunan Services.

'2 55 Fed. Reg. 15,990,39,994 (Sept.4, 1990).
t) ld.
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With the creation of Medica¡e Part C in 1997,t4 Medicare beneficiaries u/ho opted for managed

care coverage under Medicare Part C were no longer entitled to have pal,rnent made for thei¡

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included ín lhe
Medicare fraction of the DSH patient percentage' These patient
days should be included in the count oftotal patient days in the

Medicare fraction (the denominatur), and the patienl's days for lhe
M+C benertciaty who is also eligiblefor Medicaid wolùd be

included in the numerator of the Medícaidfraction . ' . (emphasis

adcìed)r6

The Secretary purportedly changed her position in the Federal fisoal year (.'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C F.R.] $ a 12.106(b)(2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH

calculation."lT ln response to a comment regarding this change, the Secretary explained that:

. ' - Ile do ctgree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to beneJits under Medicare Part A. We agree with
the commenter that these days should be included in tle
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as fnal our proposal stated in the May l9' 2003

proposed rule to include the days associated with MrC

r4 The Medicare part C program clid not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 2015,

coclifiect as 42|J.5.C. | 1394w-21Note (c) "Eruollment Transition Rr.ile.- An individual who is enrolled [in
Meáicare] on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be en¡olled with that orgarization on January l, 1999, under part C ofTitle XVIII . . if that organization as a

contract under that part for providing services on January 1, 1999 . " This was also known as

Medicare+Choice. The Medica¡e Prescription Dnrg, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the MedicarelChoice program wjth the ne\¡/ Medicare Advantage

program under Part C of Title XVÌll.
1569 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
ló 68 Fed. P.cg.27,154,27,208 (May 19,2003)
17 69 Fed. Reg. at 49,099.
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beneJiciaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneJiciaries in the Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSFI calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was inolude<.I in tlre
August 1 1, 2004, Federal Register, no change to the regulatory. lan-guage was published until
Aulg:ust 22,2001 , when the FFY 2008 IPPS fìnal rule was issued.re In that publication the

Secretary noted that no regulatory change had in fact occur¡ed, and announced that she had

made "technical corrections" to the regulatory language consistent with the change adopted in
the FFY 2005 IPPS final rule. These "technical corrections" are reflected at 42 C F R

$$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'?0 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as ofOctober 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XiXB) and (bx2)(iiixe) "to clarify''the Part C

DSH policy by replacing the word "or" with "including."2r

The U.S. Ci¡cuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Atlina I),22 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy
adopted in FFY 2005 IPPS nrle.23 Flowever, the Secretary has not acquiesced to that decision.

Moie recently, in Allina Health Se.rvice,s v. Price ("Altina II'),24 the D C. Circuit confirmed that

t8 Id.
te '72qed. Reg. 47130, 47384 (Aue. 22,2O07).
20 72 Fed,. P.eg. ar 47411 .

2t 
7 5 Fed,. Reg. 50042, 50285-50286,50414 (Ang. 16, 2010). seealsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking slating: "We are awa¡e that ther€ might be some confusion about our

policy io include MA days in the SSI fraction. . . . In order to further clariff our policy that patient days associated

with i\44 beneficiaries are to be included in the SSI fraction because they are siill enlilled to benefits under Medicare

Part A, we are proposing to replace the word 'o¡' witlì the word 'including' in $  12 106(b)(2)(i)(B) and $

412-106(b)(2)(iii)(B)."); Attina fleatthcare Servs. v Sebelius,904F Supp 2d75,82n5,95 (2012)' aff'd ¡nPart
and rev'd inpart,746F.3(l I102 (D.C. Ctr ' 2014)
22 746 F . 3d, I t 02 (D.c. cir.2ol4).
23 i46 F .3d at I 106 n.3, I I I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). .See

also Allína Ílealth servs. v. sebelius,9o4 F. Supp- 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's interpretation of tl'ìe fractions in ti'ìe DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations unril the summer of 2007, was not a "logical or¡tgfowth" of the 2003 NPRM.').
,4 86J F.Jd 93't (D.C. Cir.2017).
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Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the

decision in Allina I. As a result, the 2004 regiation requiring Part C days be included in the Part

A/SSI fraction ancl removerl lrorrr the Medicaid fraction remains in effect as sct forth in 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (bx2xiii)(B). The Providers point orìt that they have met the

timely filing requirements and the amount in controversy and believe that EJR is appropriate

since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(I) (2011)'

r¡e Boar¿ is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a heàring on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge eithe¡ to the constitutionality ofa provision of â statute or to the substantive or

procedural validity of a regulation o¡ CMS Ruling.

Jurisdictional Determination

The participants in this EJR. request have fìled appeals involving fiscal year 2010.

For purposes of Board jurisdiction over a pafiicipant's appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSYPart C issue as a "self-

disallowed cos.t," pursuant to the Supreme Courl's reasoningset oùI in Bethesda Hospital

Association v. Bowen (* Bethesda").21 ln that case, the Supreme Court concluded that â cost

report submitted in full compliance with the Secretary's lules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbùrsement allowed by the

iegulations. Furlher, no stahlte or regulation expressly mandated that a challenge to the validity

the secretary's 2004 a1tempt to change the standard to include Part c days in the Medicare

fraction had been vacated in Allina L25 The D.C. Circuit further found ir Allina II ThaI the

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to

this decision.

'15 
Id. ar 943.

')6 
Id. ar 943-945.

¡? l08S.Cr. 1255(1988). SeealsoCMS Ruliug CMS-1727-R (in sclf-disallowing an itcm, thc provider subnrits a

cost report that complies with the Medicare payment policy f'or the item and tben appeals the item to tl'ìe Boa¡d. The

Medicåre Contractoi's NPR would not inclutlc arry rlisallowauce for the itenr. The Providcr cffcctrvcly sclf-

disallowed the item.).
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of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award r'êimbursement.28

On August 21,2008, new regulations goveming the Board we¡e effective 2e Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for cost leport periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost repofi ùnder

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").30 In Banner, the provider filed its cost report in accordance with tbe applicable

oùtlier regulations and did not protest the additional outliel payment it was seeking. The

provider's request for EJR wâs denied heoause the Board found that it lacked julisdiction over

thc issuc. Thc District court concluded that, tnder Bethesda, Ihe 2008 self-disallowance

regulation could not be applied to appeals raising a legal challenge to a regnlation or other policy
that the Medicare Contractor could not address.3l

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicafe contfactor
determinations for cost report périods ending on or after December 3 1, 2008 and r¡rhich began

before January 1, 2016, Under this ruling, where the Board determines that the specific item

under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, t¡e protesr requi¡ements of 42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect tÕ self-disallow a specific item deemed non-allowable by filing
the matter under protest.

Thê Board has determined that jurisdiction qver the participants involved with the instant EJR

request is govemed by the decision in Bethelda and cMS Ruling cMS-1727-R. The appeals of
rcvised NPRs have adjustments to the Part C issue as required by 42 C F.R. $ 405.1889. In

addition, the participants' documentation shows that the estimated amount in conÍoversy
exceeds $50,000, as required for a group appeal32 and the appeals were timely filed. The

estimated amormt in controversy is subject to recalculation by the Medicare contractor for the

acrual final amount in each case.

28 Bethesda at I258-59.
2e'73 F ed. Reg. 30t 90, 30240 (May 23, 2008)
3020l F. Supp.3d l3l (D.D.c.2016)
3t llanner af 142.
12 See 42 C.F.R, $ 405.I 837.
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Board's Analvsis Reqardins the Appealed Issue

The appeals in these EJR requests involve the 201 0 cost reporting period. Thus, the appealed

cost reporting periods fall squarely within the time frame applicable to the Secretaly's Part C

DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and later

codified at 42 c.F.R. S$ 412.106(b)(2)(txB) and (bx2)(iiÐ(B) as part of the FFY 2008 IPPS final
rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes

that, for the time period at issue in these requests, the D.C. Circuit in Allina l vacated this

regulation. However, the Secretary has not formally acquiesc'ed to That vacatur and, in this

regard, has not published any guidance onhow rhe vacatur is being implemented (e g., only
circuit-wide versns nâtionwjde).33 Moreover, tlie D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3a Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Regardins the EJR Request

The Roard finds that:

1) It has jurisdiction over the matter for the subject years and that the Providers are entitled
to a hearing before the Board;

2) Based upòn the participants' assertions regañing 42 C.F.R. $$ a 12.106(b)(2)(i)(B) and

(bX2XiiÐ(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F R.

$ 405.1867); and

4) It is withoùt the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB) (20i 1) codifying the Medicare Pa¡t C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of ttre valiaity of 42 C F.R. $$ 412 106(bX2XjXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ l395oo(f)(l) and

hereby grants the P¡oviders' request for EJR for the issue a-r.ld the subject years in the above-

captioned group appeals. The Providers have 60 days from the receipt of this decision to

\ See genera y Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.C. 2016), ctff'd,8'7 5 F .3d 701 (D.C.

Cir. 20 t7).
\a ,sec 4).u.5.C.. $ l395oo(lXl).
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institute the approprrate action forjudicial review. Since this is the only issue under dispute in

these cases, the Board hereby closes those cases.

Board Members Part icipating:

Clayton J. Nix, Esq.
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR THE BOARD

5/8/2019

X Clayton J. trtix

Clayton J. Nix, Esq.

Chair
S¡gned by: Clayton J. N¡x -A

Enclosures: Schedules of Providers

cc: Pam VanArsdale (Electronic Mail w/ Schedules of Providers)

Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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Provider Aeimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-786-2677

Electronic Deliverv

Maureen O'Brien Griffin, Esq.
Hall, Render, Killian, Heath & Lyman
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

RE: EJR Determination
l5-l006GC lMakeMed 2010 DSH Medicare/Medicaid Fraction Part C Days CIRP Group

16-I4|3GC Franciscan Alliance 2012 DSH Part C Days CIRP Group
16-l934GC WakeMed 2009 DSH Medicare/Medicaid Part C Days CIRP Group
16-2302GC Francjscan Alliance 2013 DSH Medicare/Medicaid Fraction Part C Days CIRP
17-2llgcc WakeMed 2012 DSH Medicare.Medicaid Fractjon Part C Days CIRP Group

Dear Ms. Grifnin:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 15,

2019 request for expedited judicial review (.'EJR') for the appeals referenced above. The
Board's determination regarding EJR is set forth below.

Issue irr Disp¡rte:

The issue in these appeals is

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the

disproportronate share hospital (DSH) eligibility and payments.r

Statutorv and Regulatorv Background: Medicare DSH Pavment

Pafi A of the Medicare Act covers "inpatient hospital services." Since i983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital seryices uncler the

I Provjdcrs' EJR Rçquest aL I



prospective payment system ("PPS").2 UnderPPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payrnent adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.o These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide.increased PPS pa)¡rnents to hospitals that serve a significantly
dispropoÍionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its dispropofiionate patient percentage

("nRf'1 a As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH; and it also determines the amount of the DSH payment to a qualifying
úospital.? The DPP is defrned as the sum oftwo fractions expresse<ì as percenfages,E Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patieht was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:
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the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for snch period which
were made up of patients who (for such days) weÍe entitled to
benefits under part A of this subchapter and were entitled to
supplemental security inoorne beuefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entiÍled to benefits under part A of this subchapter . . . .

The Medica¡e/SSI f¡aetion is computed annually by the Centers fo¡ Medicare & Medicaid
Services ("CMS'), and the Medicare contractors use CMS'calculation to compute a hospital's
DSH payment adjustment. lo

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Q, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

2 See 42tJ.S.C. ö l39sww(d)(l)-(5);42 C.F.R. Paft 412.
t ld.
4 See 42U.5.C. ö l395ww(dX5).
5 See42rt.S.C. $ l395ww(dX5)(F)(1)(Ð; a2 C.F.R. $ 412 106.
6See42tJ.S.C. $$ 1395ww(dX5XF)(i)(l) and (dXs)(FXv); 42c.F.R. $ a12.106(c)(l)
1See42tJ.S.C. $$ l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
I See 42lJ.5.C. g t 39sww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. $ 412.1 06(bx2)-(3).
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assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entiiled 1o benefits under
part A of thß subchapter, and the denominator of which is the total
number of the hospitat's patient days fo¡ such period.l I

The Medica¡e contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed ca¡e entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
stâtute at 42U.5.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals e¡roiled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
lnpatient hospital days for Medicare beneficiaries enrolled in I-IMOs and CMPs priol to 1999 are
refer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the language ofsection 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days 4ssociated with Medicare
patients who receive care at a qualified HMO. Prio¡ to December
1. , 1987 , we we¡e not able to isolate the days of care associated
wrth Medlcare patients in HMOs, and tberefore, were unable to
fold this number into the calculation [of the DSH adjustment].
Flowever, as of December I, 1981 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) hle that
allows ns to isolate those HMO days that were associated r¡/ith
Medica¡e patients. Therefore, since that time we have been
including FIMO days in the SSVMedicare percentage [of the DSII
adjustment].ra

At that time Medicare Paú A paid for HMO servjces and patients continued to be eligible for
Part A.l5

rr (Emphasis added.)
r, 42 C.F.R. $ 4r2.r06(bX4).
ìr ofFlealth and llr¡man Services.
l4 55 Fed. Reg,35990,39994 (Sept. a, 1990).
t5 Id.
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With the creation of Medicare Part C in 1997,t6 Medicare beneficia¡ies who opted for managed
care coverage unde¡ Medicare Part C were no longer entitled to have pa).rnent made for their
care unde¡ Pa¡t A. Cqnsistent with the statutory change, CMS did not inciude Mqdicare Part C
days in the SSI ratios used by the Medicare confiactors to calculate DSH payments for the fiscal
year 200I-2004. t7

No further guidance regarding the treatÍìent ofPart C days in the DSH calculation was provided
until the 2004 lnpatient P¡ospective Payment System (.'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . onÇe a beneficiary has elected to join an M+C plan, that
beneficiary's benefits a¡e no longer administered under Part A
. . . . once u beneJiciury elects Medicare Part C, lhose putient tluys
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH palient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
th.e .M+C henertcinry who is al.so eligible for Medicaid would he
included i.n. th.e nu.merator of the Medicaidfraction . . . .t8

The Secretary purpoÍedly changed her position in the Federal fìscal year ('fFY') 2005 IPPS
final r-ule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."le In response to a comment regarding this change, the Secretary explained that:

. . . lqe do agree lhat once Medicare beneJìciaries elect Medicare
Pûrt C coverage, thq) are sLill, in some sense, entitled to benqfits
under Medicare Part A, We agree with the commenter that these
days shonld be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include lhe days
ctssociated wiîh M+C benefciaries in lhe Medicaid fraction.
Instead, we are adopting a policy to ¡nclude the patient days for
M+C benefrciaries in the Medicare fractíon. . . . if the beneficiary

lóThe Medicare Part C program did not begin operating until Jamrary 1,1999. See P.L. 105-33, 1997 HR 2015,
codif ed a.s 42 U.S.C. $ I 394w-21 Note (c) "Enrollment Tlansition Rul€. - An individual who is enrolled fin
Medicare] on Decembe¡ 3 I I998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be enrolled wjth that organization on January l, I999, under part C of Title XVIII . . if that orgamzalion as a

contract under that part for providing serviçes on Jânuary l, 1999 . ." This was also k¡own as

Meclicare+Choice. The Medicare Prescriplion Drug, Improvement and Modernization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, ¡eplaced th'3 MedicarefChoice program with the new Medicare Advantage
program under Part C ofTitle XVIII.
¡7 69 Fed. Reg. 48918, 49099 (Aug. I l, 2004).
18 68 Fed. Reg. 27154,27208 (May 19,2003) (emphasis added).

'' tí9 Fed. Reg. at 49099.
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is also an SSI recipient, the patient days wiil Le included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy r egarding 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007. when the FFY 2008 IPPS final rule was issued.2l In that publication the

Secretary noted that no regulatory change had in fact occurred, and an¡ounced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final nrle. These "technical corrections" are reflected at42 C.F.R.

S$ 412.106(bX2)(ì)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Seruices v. Sebelius
(Altina tS,2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS fìnal ntle codifying the Part C DSFI policy
a<lopted in FFY 2005 IPPS rule.2r However, the Secretary has not acquiesced to that decision.
More recently, in AIIina Health Services v. Price ("Atlina If),26 the D.C. Circuit confirmed that

thc Sccrctary's 2004 rttcmpt to change the stondord to include Part C days in the Medioare
fraction ha<l heen vacatedin Allùm L2t ThçD,Ç, Çrrcuit,furthcr fovnd in Allinq ll fhat Ihç
Secretary failed to provide proper notice and comment before including Part C days in the

'o 1d (emphasis added).
2t '72 Fed,. Tn:g. 47130, 47384 (Aug. 22,2007).
22 '72 Fed,. P.eg. aI 4'1411.
2r 75 Fed. Rcg. 50042, 50285-50286,50414 (Aug. 16,2010). See also75 Fed. Reg. 23852, 24006-24007 (May 4,

2010) (preanrble to proposed rulemakjng stating: "We a¡e aware that ther€ might be some conlìrsion about otu
policy to include MA days in the SSI fraction. . . . In order to further clarìfy our policy that patient days associated

with MA beneñciaries are to be i¡chLded in the SSI fraction becaus€ they are still entitled to benefits under Medicare
Part A, we are proposing to replace the \tord 'or' with the word 'inch'rding' in $ a 12.106(b)(2)(i)(B) and

A 412.106(bX2Xiii\(B)."); Allin¿r Healthcare Servs. v. Sebelius,904 F . Supp. 2d 75, 82 n.5, 95 (2012), aff'd itt parr
ancl rev'cl in part,746 F. 3d 1102 (D.C. Cir.2014).

'zA 
146f. Jd I 102 (D.C. Cir.2014).

25'ì46F.3dat I106n.3, l)ll (affirming portion of the district cou¡1 decision vacatrng the FFY 2005 IPPS mle). See

also Allina Ìlealth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C 2012) ('lThe Court concludes that the

Secretary's jnle¡pretation ofthe fractions in the DSH calcr¡lation, announccd in 2004 and not added to the Code of
Fecleral Regrlalions unlil the summer of2007, was not a "logical outE{rowlh" ofthe 2003 NPRM').
26 863 F.3d 93'7 (D.C. Cir. 2017).
21 td. at 943.



EJR Determination for Case Nos. 15-1006GC, eî al.
Hall Render Wake Med/lranciscan Medicare Part C Days Groups
Page 6

Medicare f¡actions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[I], the 2004 regrrlation requiring Part C days be included in the Part A/SSI fraction and removed
from t}re Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiiXB). (The '2004 Rule') The Board is bound by the 2004 rule."2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, prìrsuant to 42 ILS.C. $ 1395oo(Ð(l), the Board must grant RJR ifit
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.
The Providers maintain thât the Board is bountl by the regulatiort, there are not factual issues ill
dispute and the Board does not have the legal authority to decide the issue. Further, the
P¡oviders believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuantto42U.S.C. $ 1395oo(t)(l)andtheregulationsat42C.F.R.$405.1842(Ð(1) (2011),the
Board is rcquircd to glant an EJR request if it detemrines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specifrc legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The particrpants that comprise the group appeals within this EJR request have filed appeals
involving frscal years 2009 through 2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to Decembe¡ 3 l, 2008, the participant may demonstrate dissatisfaction '¡/ith tbe amount o{
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
drsallowed cost," pursuant 10 the Supreme Cou¡t's reasoning set out in Bethesda Hospital
Association v. Bowen (" B ethescla").30 ln that case, the Supreme Court concluded that a cost
repofi submjtted in full compliance with the Secretary's mles and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

28 Id. at 943-q45.
2e Providers' EJR Request at 1.
30 I 08 S. Cr. t 255 ( I 988). Se¿ ø/so CMS Ruling CMS-I727-R (in self-dìsallowing an item, the provider submits a

cosl report that comFlies with thc Medicare payment poliÇy l'or the item and then appeals the item to the Board. Th€

Medicare Contracto¡'s NPR woulcl not inchrde any disallowance for the item. The provider effectively self-
disaliowcd the it.:m.).
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regulations. Further, no stafute or regulation expressly mandated that a challenge to the validity

ofã regulation be submitted first to the Medicare Conffactor where the contractor is without the

power to award reimbursement.3l

on August 21,2008,new regulations goveming the Board wcrc effcctivc.32 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for coìt report periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for fìling a cost report under

protest. This ¡egulato¡y requirement was litigated in Banner Heart Hospital v. Burwell
(,,Banner").33 In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District courl conchrded ThaI, Ùîder Bethesda, the 2008 self-disallowa¡ce
reg¡lation could not be appliecl to appeals raisin-g a legal challenge to a regulation or other policy

that the Medicare Contractot could not address'34

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction.with the Medicare conhactor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1; 2016, Under this ruling, where the Board determines that thé specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

it with no authority or discretion to make payment in the man¡er sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

ûowever, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determjned t¡at the remaining participants involved with the instânt EJR request

are goveme<l by rhe decision rn Bethesda and cMS Ruling CMS-1727-R. The appeal of thg

revised NPR conrained an adjustment to Part c Days as required for Board jurisdiction. ln
additton, the participants' documentation shows that the estimated amount in contloversy

exceeds S50,ô00, as required for a group appeal.35 The appeals were timely filed. Based on the

above, the Boarcl finds that it has jurisdiction for the above-captioned appeals and the underlying

prcviders. The estimated amount in côntroversy is subject to recalculation by the Medicare

contractor for the actual final amount in each case.

Board's Analysis Reqardins the AppB4þd!!ll9

The appeals irì these EJR requests involve the 2009 through 2013 cost reporting periods. Thus,

the appealed cost reporting periods fall squarely wìthin the time frame applicable to the

)t Bethesdø, 108 S. Ct. at I 258-59.
32 '73 Fed. Reg. 30190, 3O2a0 (May 23,2008).
13.201 F. Supp.3d l3l (D.D.C.2016)
34 Id. a,t 142.
r5 See 42 C.F.R. $ 405.I 837.
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Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS fìnal

mle and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The

Board recognizes that, for the time period at issue in these tequests, the D.C. Cira¡it tn Allina I
vacated this regulation. Ilowever, the Secretary has not formally acquiesced to that vacatur and,

in this regard, has not published any guidance on how lhe vacatur is being implemented (e.g.,

only circuit-wide versus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that

bas vacated the regulation and, if the Board were to grant EJR, the Providers would have the

right to bring suit in eithe¡ the D.C. Circuit or the circuit within which they are located.3? Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. 38

Board's llecision Reqard¡nq the EJR Request

The Board finds that:

l) It has jurrsdiction over the matter for the subject years and the participants in these group

appeals are entitled to a hearing before the Board;

2) Based upon the remaining pafiicipants' assertions regarding 42 C.F.R.
gg 412.106(bX2)(i)(B) and (b)(2xiiÐ(B), there are no findings of fact for resolution by
the Board;

3) It ìs bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) ÌL is witlrout the authority to decide the legal question of whether 42 C.F.R.
gç 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accor<1ingly, the Board finds that the question of the validity of 42 C F.R. $$ 412 106(b)(2XiXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject years. The

Providers have 60 <1ays ûom the receipt of this decision to institute the appropriate action for

16 See generttlly Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,7'Ì -82 (D.D.C.2016), alf'd,87 5 F .3d 701 (D.C.

C\r. 2011).
37 See 42U.5.C. $ l395oo(f)(l).
18 On Apri) 16, 2019, one oftlre Medica¡e contractors, Wisconsin Physicians Service ("WPS"), filed an objection to

the EJR requesr rn I 6- l4l 3Gc and | 6-23O2GC.In its filing, WPS argues that the Board should deny the EJR request

because thé Boarcl has thc autbority lo decide the issue under appeal since it is not bou¡d by tlte Secretary's

regrrlatr on that the federal d istrict corLrt vacaled in Allina. The B oard's explanation of its authority regarding this

issue addresses the arg!ìments set out in WPS'challenge.
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judicial review. Since this is the only issùe under dispute in these cases, the Board hereby closes

the cases.

Board Mcmbcrs Participatinq:

Clay.ton J. Nix, Esq.
Gregory H. Ziegler, CP A, CPC-A
Robert A. Everts, Esq.
Susan A. Turner, Esq.

FORTHE BOARD:

s/a/2019

X Claylon J. Nix

Clayton J. Nix, Esq.

Chair
signed by: clayton J. Nix -A

Enclosures : Schedules of Providers

cc: Byron L.,amprecht, WPS
Laurie Polson. Palmetto GBA
W ilson Lcong, FSS
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James Ravindran, President

Quality Reimbüsement Services
150 N. Santa A¡ita Avenue
Suite 5704
Arcadia, CA 91006

l4-2490GC QRS Scottsdale HC 2008 Medicaid Fraction Medicare Managed Care Part C Days Crp
l4-249lGC QRS Scottsdale HC 2008 SSI Fraction Medicare Managed Care Part C Days Group
|4-Z498GC QRS Scottsdale HC 2007 DSH SSI Fraction Medicare Managed Care Part C Days Grp
l4-2500GC QRS Scottsdale HC 2007 DSH Medicaid Fraction Medicare Managed Care Part C Days
l5-343lGC QRS Scottsclale HC 2010 Medicaid Fraction Medicare Managed Care Part C Days Grp
l5-3433GC QRS Scottsdale HC 2010 SSI Fraction Medicare Managed Care Part C Days Group

Dear Mr. Ravindran:

TheProviderReimbursementReviewBoard("Board")hasreviewedtheProviders'April17,
2019 request for expedited judicial review ("EJR") for the appeals referenced above. The
Board's determination ¡egarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[W]hether Medica¡e Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

, rProviders'FJR reqlrest at I
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Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("fnS"¡.t Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain pa1'rnent adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specihc factors.a These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-iicome patients.5

A hospital may qualify lor a DSH adjustment based on its disproportionate patient percentage
("Dff"¡'6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXÐ, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefiß under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI ofthis chapter, and the
denominator ot which rs the nrmber of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of rfiis subchapter . . . .e

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXI), defines the Medicaid fraction as:

2 See 42tJ.S.C. $ l39sww(d)(l)-(5);42 C.F.R. Part 412.
) td.
a See 42 U.S.C. $ I
5 .9ee 42 U.S.C. $ I
6 See 42 U.S.C. $6
7 See 42 U.S.C. $$
8 See 42 U.S.C, $ I
e (Emphasis added.)
ro 42 C.F.R. $ 412.106(bx2)-(3)

39sww(d)(s).
39sww(d)(s)(F)(i)(l); a2 c.F.R. $ 412.106.
t3e5ww(d)(5XFXi)(I) and (d)(5)(F)(v); 42 c.F.R. $ al2.l06(c)(l).
139sww(d)(s)(F)(iv) and (vii)-(xiii); 42 c.F.R. $ 412.106(d).
395ww(d)(s)(F)(vi).

il
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)

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid programl, but who were not entitled to beneJits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patìent days for such period.l I

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantage Proqram

The Medica¡e program permits its beneficiaries to receive services from managed care entities.
The managed care starute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "pal,rnent to the eligible organization under
this section for individuals enrolled under this seotion with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].
IJowever, as of December 1, 1987 , a field was included on the
Medicare Provider Analysrs and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated 'ù/ith
Medicare patients. Therefore, since that time we have been

ìr (Eírphasis added.)
t, 42 c.F.R. $ 412.106(bX4).
rr of Healtb and Human Services.
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including HMO days in the SSlMedicare percentage [of the DSH
adjustmentl.ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.ls

With the c¡eation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. t7

No fuilher guidance regarding the treatment of Part C days in the DSII calculation was provided
until the 2004 Inpatien( Prospective Payment System (.'IPPS') proposed ntles were publishecl in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
d.ttribu.td.bl.e to th.e benefi.ciaty shoukl not be included in the
Medicare fraction of the DSH pa.tient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), and the patient's days for
th.e M+C henefi.ciary who is also el.igible for Medico.i.d wou.ld be

included in the numerator of the Medicaidfraclion . . . .t8

The Secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS
finâl mle, by noting she wâs "revising our regulâtions at [42 C.F.R.] $ 412.106(bx2)(i) to
include the days associated with lPart C] beneficiaries in the Medieare fraction of the DSH
calculation."le In response to a comment regarding this change, t}te Secretary explained that:

la 55 Fed. Reg. 35990, 39994 (Sept. 4,1990).
t5 ld.
ló The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,
codified as 42 U.5.C. $ I 394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under. . , [42 U.S.C. l395mm] shall be considered
to be cnrolled with that organization on January l, 1999, under part C ofTide XVÌIÌ . . ifthat organization as a

contractnndertharpartforprovidingservicesonJanuaryl,1999...." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modenization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the MedicareÌChoice program with the new Medicare Advarìtage
progranr under Part C ofTide XVIII.
17 69 Fed. Reg. 48918,49099 (Aug. I1,2004).
18 68 Fed. Reg. 27154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg, ar 49099.
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. . . We do agree that once Medicare beneficiaries elecl
Medicare Part C coverage, they are still, in some sense,

enti ed to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as fnal our proposal stated in the May 19' 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction' Instead, we are
adopting a policy 1o include the patient days for M+C
beneficiaries ín the Medicarefraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulatious at $ 412.106(b)(2)(i) to include thc days

associated with M+C benefrciaries in the Medicare fraction
of the DSH calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was includcd in the

August 11, 2004 Federal Register, no change to the regulatory lalguage was published until
A:ugtst 22,2007 when the FFY 2008 IPPS final rule was issued.2r ln that publication the

Secretary noted that no tegulatory change had in fact oçcurred, and announced that she had made
"technical corrections" to the regulatoly language consistent with the change adopted in the FFY
2005 IPPS final nrle. These "technical corrections" are reflected at 42 C.F .R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 201 1 IPPS final rule published on August 15,2010'
CMS made a minor revision to $$ 412. I 06(bX2XÐ(B) and (b)(2)(iii)(B) "to elarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius

(Altina l),za vacated both the FFY 2005 IPPS hnal rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy

20 1d. (emphasis added).
2t 72 Fed. Reg. 41130,47384 (Ang.22,2007).
22 72Fed. Reg. at 4741l.
21't5Fed,. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeeelsoT5 Fed. Reg. 23852,24006-2400'l (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy to include MA days in the SSI fraction. . . . In order to further clarifl our policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $ 412 106(bX2XiXB) and

$ 412.106(bx2xiii )(B\."); Attina Healthcqre Servs. v. Sebelius,904F Supp 2d 75, 82 n 5,95 (2012), af.f'cl inpart
antl rev'd in part,746 F.3d ll02 (D.C. Ct.2014).
2o'146F.3d, I l02 (D.c. cir,2ol4).

l
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adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has not acquiesced to that decrsion.

More recently, in Allina Health Services v. Price ("Allina Il'),26 the D.C. Circuit confirmed that
the Secretary's 2004 

^Ttempt 
to change the standard to include Parl C days in the Medicare

fraction had been vacated in Atlina 1.21 The D.C. Circuit furthe¡ fotnd in Allina II that rhe

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[IJ , the 2004 regtlation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $ $ 41 2.1 06(bX2)(i)(B) antl
(bX2XiiiXB). (The'2004 Rule') The Board is bound by the 2004 rule;'2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuantto 42U.5.C. $ 1395oo(f)(1) andtheregulations at42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matler at issue; and (ii) the Board lacks the authority to decide a

speeifìc legal question ¡elevant to the specific matær at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2007 , 2008 and 2010.

2s746F.3dat 1106n.3, I lll (affirming portion ofthe district court decision vacating the FFY 2005 IPPSrule). ,See

qlso Allina |lealth Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Court concludes that the

Secretary's interpretation ofthe fractions in the DSH calcirlation, announced in 2004 and not added to the Code of
Federal Regulations until tlìe summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').

'?ó 
863 F.3d 937 (D.C. Cir.201'7).

21 lcl. ar 943.

'z8 
lcl. at 943-945.

2e Providers' EJR Request at 1.



QRS/Scottsdale Medicare Part C Days Groups
PRRB Case Nos. l4-2490GC et al.
Page 7

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

por¡r'er to award reimbursement.3l

On August 21,2008, new regulations govening the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31,2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement v/as litigated in Banner Heart Hospital v. But'well
("Banner").13 ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jruisdiction over
the issue. The District Court concluded that, rnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could uot address.sa

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began hefore
January 1;2016; Under this ruling; where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contracto¡ and left
it with no authority or discretion to make payment in the man¡er sought by the provider on
appeat, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by fiìing
the matter under protest.

r0 108 S. Cr. 1255 (t98S). ,iee ¿/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare paymcnt policy for the item and then appeals the item to the Board. The

Medicare Cont¡actor's NPR would not include any disallowance for the item. The provider cffectively self-
disallowcd the itcm.).
)t Bethesda,l08 S. ct. aI1258-59.
12 '¡3 Fed,. Reg. 30190, 30240 (May 23,2008).

' 201 F.Supp.3d l3l (D.D.C.2016).
1o lcl. at 142.
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The Board has determined that the remaining participants involved with the instant EJR request
are govemed by the decision in Bethesda and CMS Ruling CMS-I727-R. In addition, the
participants' documentation shows that the estimated amount in conhoversy exceeds $50,000, as

required for a group appea1.35 The appeals were timely filed. Based on the above, the Board finds
that it has jurisdiction for the above-captioned appeals and the underlying providers. The
estimated amount in controversy is subject to recalculation by the Medicare contractor for the
actual final amount in each case.

Board's Analysis Reqarding the Appealed Issue

The appeals in these EJR requests involve the 2007,2008 and 2010 cost reporting periods. Thus,
the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary's Part C DSII policy being challenged which was adopted in the FFY 2005 IPPS final
n¡le and later coclified at 42 C.F.R. $$ 412 106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only circuit-wide versus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit or the circuit within which they are located.3T Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposeg
of this EJR request.

Board's Decision Regardins the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiiXB), there a¡e no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

It See 42 C.F.R. S 405.1837.
36 See generally Gt'ant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.C. 2016), ctff'd,875 F.3d 701 (D.C.
Cir.2011).
31 See 42U.5.C. $ l395oo(fl(l),

ji
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Accordingly, the Board finds that the question of thevalidity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 139soo(f)(l) and
hereby grants the Providers' request for EJR for the issue and the subject years. The
Provide¡s have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes
those cases.

Board Members Participatinq:

Clayton J. Nix, Esq.
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD:

5/9/2019

it X Clayton J. Nix

Clayton J. Nix, Esq.

Cha¡r

S¡qned by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: John llloom, Nor idiar:ì (F.lectronio Mail w/Schedules of Providcrs)
Wilson l-eong,.l'SS (Iilcctronic Mail w/Schedules o1. Providets)



DEPARTMENT OF HEALTH & HUMAN SERVICES

f".,^& Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207
410-746-2671

Electronic Delivery

James Ravindran, President

Quality Reimburs ement Services
150 N. Santa Anita Avenue
Suire 5704
Arcadia, CA 91006

RL: EJR Deternúnation
l4-4355GC QRS Scottsdale HC 2011 SSI Fraction Medicare Managed Care Part C Days

l4-4356GC QRS Scottsdale HC 201 I Medicaid Fraction Medicare Managed Care Part C Days

I5-2398GC QRS Scottsdale HC 2012 DSH SSI Fraction Medicare Managed Care Part C Days
I5-2399GC QRS Scottsdale HC 2012 DSH Medicaid Fraction Medicare Mngd Care Part C
1.7 -00l2GC QRS Honor Health 2013 SSI Fraction Medicare Managed Care Part C Days Group
l7-0013GC QRS Honor Health 2013 Medicaid Fraction Medicare Managed Care Part C Days

Dea¡ Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 17,

2019 request for expedited judicial review C'EJR') for the appeals referenced above. The
Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare f¡action and added to the Medicaid
Fraction.l

Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS').'z Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.3

I Providers' EJR request at l.
'z 

See 42 U.S.C. { l395ww(dXl)-(5);42 C.F.R. Part 412
j Id.



EJR Determination for Case Nos. l4-4355GC, et al.

QRS/Scottsdale/Honor Medicare Part C Days Groups

Page 2

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS palTnents to hospitals that serve a significantly
disproportionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient pelcentage

(,,DPP').6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ l395ww(tlX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is t}re number of such hospital's patient days

for such frscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . ' .

The Medicare/SSI fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contlactors use CMS' calculation to compute a hospital's

DSH payment adjustment. ro

The stahrte; 42 U:S.C. $ t395ww(d)(5)(F)(vi)Qt); defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled Ío benefiIs under
part A of thß subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.ll

a See 421J.5.C. $ l395ww(d)(5).
5 See 42rJ.S.C. $ l39sww(d)(s)(F)(i)(I); a2 C F.R $ 412 106
6 See 42u.5.c. $$ 1395ww(dx5)(F)(i)(l) and (dXsXFXv); 42cF.R A al2l06(c)(l)
7 See 42tJ.S.c. ôA 1395ww(d)(5)(F)(iv) and (vii){xiii);42 CF R $ 412 106(d)
8 See 42tJ.S.C. { l395ww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. $ 412.r06(b)(2)-(3).
rr (Emphasis added.)



Ë.JR Detemination for Case Nos. l4-4355GC, et al.

QRS/Scottsdale/Honor Medica¡e Part C Days Groups
Page 3

The Medicare contractor determines tIe number of the hospital's patient days of ser.¿ice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medica¡e Advantaqe Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The

staÍnte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Mcdicarc beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act 142
U.S.C. S l39sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Mcdicaic Providcr Analysis and Revicw (MEDPAR) filc thtt
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Parl A.ls

With the creation of Medicare Part C in 1997,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C we¡e no longer entitled to have pa;'rnent made for their

t,42c.F.R. 
$ 412.l o6(bx4).

ll of Health and Human Services,
lo 55 Fed. P.eg.35990,39994 (Sept.4, 1990).
t5 Ll.
l6The Mcdicare Part C program did not begin operating until January l,1999 See P.L. 105-33, 1997HR2015,
codified os 4?.lt.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
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care under Part A. Consistent with the statutory change, CMS did not jnclude Medicare Part C
days in the SSI ratios used by the Medica¡e contractoß to calculate DSH payments for the fiscal
year 2001-2004. t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary èlects Medicare Part C, those patient days
attributable 10 the benertci¿try should not be included in the

Medicare fraction oJ the DSH patient pcrccntagc. 'l'hcse patienf
tlays should be inclutJed in the aunt of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benertciary who is also eligible for Medicaid would be
included in the numeretor of the Medicaidfraction . . . .tE

The Secretary purportedly changed her position in the Federal {iscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F-.R.J $ 412.106(b)(2)(i) to
include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculátion."le In response to a comment regatding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fi'action of the DSII calculation. Therefore, wc are

iot adoþting as final our proposal sîaÍ.ed i.n th.e May 19, 2003
proposed rule lo include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to ¡nclude the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the benefrciary
is also an SSI recipient, the patient days will be included in
the numorator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

Medicarel on December 31 1998, with an eligible organization under. . . [42 U.S.C. 1395mm] shall be considc¡ed
to be en¡olled with that organization on January l, 1999, under part C ofTrtle XVIII . . ifthat organization as a

contract under that part for providing services on January 1 , 1999 . . ." This was also klown as

Medicare+Choice. The Medicare Prescription Drug, Improveurent and Modernization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Medicare Advantage
program under Part C ofTitle XVIII.
l? ó9 Fed. Reg.48918,49099 (Aug.11,2004).
l8 68 Fed. Reg. 27154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. ar 49099.
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associated with M*C beneficiaries in the Medica¡e fraction
of the DSH calculation.20

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(bX2Xi) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Atgvst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

|j$ 412.106(b)(2)(i)(ts) and (bX2XiiÐ(B)." As aresultof these rulemakings, Part C days were

lequired to be included in the Medicare fraction as of Octobcr 1, 2004 (thc "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15, 2010,

CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
(Allina I),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

snbsequent regulations issuecl in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has not âcquiesced to that decision.
More recently, in Altina Heatth Services v. Price ("Allina Il'),26 the D.C. Circuit confirmed that
the Secretary's 2004 atlempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.27 The D.C. Circuit further fornð' in Allina II that rhe

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

'?o 
1d. (emphasis added).

2t 72 Fed. Reg. 47130,47384 (Aug.22,2007).
22 '12 Fed. P.eg. at 47 4l | .

21 75 Fed. Reg. 50042, 50285-50286,50414 (Aug. 16, 2010). See qlso75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our

policy to jnclude MA days in the SSI fraction. . . . In order to further clarily our policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word'or'with the word 'including' in $ a12 106(b)(2)(i)(B) and

$ 412.106(bx2xiii) (B)."); Atttna Healthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 n.5, 95 (2012), .tfÍ'd ¡n part
an.l rev'd in part,'146 F.3d ll02 (D.C. Ctr.2014).

'zA 
746 F. 3d I 102 (D.C. Cil.2014).

2s 746F.3d at 1106 n.3, l l l I (afflrrming pofiion ofthe district court decision vacating the FFY 2005 IPPS rule). ,!ee

also Alline flealth Servs. v. Sebelius,904 F. Supp. 2d'15,89 (D.D.C.2012) ("The Court concludes that the

Secrelary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" of the 2003 NPRM.").
26 863 F.3d 93'/ (D.C. Cir, 2017).
)t Id. at 943.
28 ld. ar 943-945.
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Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision inAllina
[I], the 2004 regulation requiring Part C days be included in the Part A,/SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiiXB). (The'2004 Rule') The Board is bound by the 2004 rule;'2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Provide¡s believe they have satisfiod the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specifìc matter at issue; and (ii) the Board lacks the authority to decide a

specific legal qnestion relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision of a statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 20II-2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medica¡e reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen (" B ethes da").3o In t¡at case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.3l

2e Provide¡s' EJR Request at l.
ro 108 S. Ct. 1255 (1988). ,9e¿ ¿/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicafe payment policy for the item and then appeals the ilem to tlìe Boa¡d. The

Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
3t Bethesda,l08 S. Ct, at 1258-59,
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On August 21,2008, new regrlations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banne/').33 ln'Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, :ulrrder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3a

The Secretary'did not appeal the decision in Ban.ner and decicìed to apply the holcling to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor -
determinations for cost report periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regrlation or payment policy that bound the Medicare Contractor and lel't
it with no authoriÐr or discretion to make payment in the marurer sought by the provider on
appeal. the protest requirements of42 C.F.R. $ 405.1835(a)(lXii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

A. Jurisdictional Determination in Case Nos. I5-2398GC and l5-2399GC for # 4 Scotßdale
Healihcare Thompson aka Honor Health Scottsdale Thompson (Provider No. 05-0123)

ln Case Nos. 15-2398GC and 15-2399GC1, Participant #4 Scottsclale Healthca¡e
Thompson ('ScottsdaleThompson') joined as a participant based two different appeals:
(1) based on an appeal pursuant to 42 C.F.R. $ 405.183 5(a)(3xii) (2013) for the failure of
the Medicare Administrative Contractor (MAC) to issue a Notice of Program
Reimbursement (NPR) within 12 months of the receipt of the provider's cost report; and
(2) based on an appeal of the original NPR determination pùrsuant to $ 405.1835(a)(1)
(20ß).3s The individual appeal based on the nonissuance of thc NPR was assigned Case
No. 14-4077. However, Scottsdale Thompson did not appeal the Part C Days issue in
Case No. 14-4011 from which it transferred to Case Nos. 15-2398GC and 15-2399GC.
Rather, the sole jssue appealed in Case No. 14-4077 was the outlier issue. The
regulation, 42 C.F.R. $ 405.1835(bX2) (2012) requires that, for each specific item at
issue, the provider must explain why it is dissatisfied with the MAC determination. Since
Scottsdale Thompson did not comply with the regulatory requirements and properly
appeal the Part C Days issue in Case No . 14-4077 , the Board lacks jurisdiction over the

12 73 Fed. Reg. 30190, 30240 (May 23,2008).
33 201 F. Supp.3d l3l (D.D.C.2016).
1o I.l. àt 142.
r5 S¿e 42 C.F.R. $ aos.l83s(a)(3)(ii) (2012).
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Part C Days issue purportedly transferred from Case No. 14-4077 to Case Nos.
15-2398GC and 15-2399GC. Accordingly, the Board dismisses from Case Nos.
15-2398GC and l5-2399GC Scottsdale Thompson's appeals from the nonissuance of an

NPR under $ a05.1835(a)(3xiÐ (2013) that were purportedly transferred from Case No.
14-4077 and, since jurisdiction over an appeal is a prerequisite to granting a request for
EJR, the Board hereby denies Scottsdale Thorhpson's request for EJR as it ¡elates to l5-
2398GC and l5-2399GC but only in connection with Scottsdale Thompson's appeals
from the nonissuance ofan NPR under $ 405.1835(a)(3xiÐ (2013) that were puryortedly
hansfer¡ed from Case No. 14-4077 .36 NoMithstanding, as discussed above, the Board
notes that Scottsdale Thompson appealed the Part C days issue from the issuance ofthe
original NPR and that issue still remains in Case Nos. 15-2398GC and 15-2399GC for
Scottsdale Thompson based on the original NPR appeal.

B. Jurisdiction and EJR over the Rennining Appeals

The Board has determined that the remaining participants involved \'r'ith the instant EJR
request are govemed by CMS Ruling CMS-1727-R. ln addition, the remarning
participants' documentation shows that the estimated amount in controversy exceeds

$50,000, as required for a group appeal.37 The appeals were timely filed. Based on the
above, the Board finds that it has jurisdiction fbr the above-captioned appeals and the
underlying remaining participants. The estimated amount in controversy is sùbject to
recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Reeardins the Appealed Issue

The appeals in these EJR requests involve Ìhe 201I-2013 cost reporting periods. Thus, the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final nrle and
lãtér Codifiéd ar 42 C.F.R. $$ 412.106(bX2XiXB) ancl (b)(2)(iii)(B) as part of the FFY 2008 IPPS
final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated
this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers ryould have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.3e Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

36 See 42 C.F.R. $ 405.1842(a).
31 See 42 C.F.R. $ 405.1837.
38 See generally Grqnt Med. Ctr. v. BurwelL, 204 F. Supp. 3d 68,77 -82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.

Cir. 2017).
3e See 42U.5.C. g l395oo(Ð(1).
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Board's Decision Resarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining participants
in these group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings of fact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
$ 405.1867); anti

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2XiXB) and (bX2XiiÐ(B) (201 1) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule a¡e valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412. i 06(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. g 1395oo(f)(1) and
hereby grants the remaining Providers' reguest for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Boa¡d hereby closes
those cases.

Board Members Participatine: For the Board:

Cláyton J. Nii, EsQ.

Gregory H. Ziegler, CPA, CPC-A
Robet A. Evarts, Esq.
Susan A. Turner, Esq.

Clalton J. Nix, Esq.

Chair
Signed bf Clay'ton J. Nix -A

Enclosures : Schedules of Provide¡s

cc; John Bloom, Noridian (IÌlcctronic Maìl rvlSc.hcdules of Providers)
Wilson l-eong, F-SS (lilcctronic Mail w,'Schedules ol. Providors)

s/9/2019

X Clayton J. trtix
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Electronic Delivery

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Dr, Ste 505
Beverly Hills, CA 90212-1925

NE:. EJR Determination
Touro Infirmary, Providcr No. l9-0046
FYF.'t2/3112010
Case No. l5-2265

Dear Mr. Ribner:

The Provider Reimbursement Review Board ("Board") has reviewed the Provider's April 15,

2019 rcqucst for cxpcdited judicial review C'EJR') (received z\pril i6,2019) for the appeal
¡eferenced above. I The Roard's determination regarding EJR is set forth below.

lssue in Dispute:

The issue in this case is:

Whether Medicare Advarrtage Days ("Part C Dâys") should be
iemóved from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision ofthe United States Court of
Appeals for the District of Columbia in Allina Health Services v.

Sebelius,l46 F.3d Il02 (D.C. Cir.2014).2

Statutorv and Regulatory Bhckground: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospìtals for the operating costs ofinpatient hospital services under the
prospective payment syster4 ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payrnent adjustments.a

¡ Three other Board Appeals were also included in tbis request for EJR. The Board is concunenlly issuing ils
decision related to l3-039 l, l3-1355 and l3-2062 under separate cÕver.
2 P¡ovide¡s' EJR rcquest at l.
1 See 42\l.S.C. $ l395ww(d)(l)-(5); 42 C.F.R. Par 412.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that sewe a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its dispropofiionate patient percentage

("DPP').? As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSFI, and it also determines the amount of the DSH palment to a qualifying
hospital.8 The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions a¡e referred to as the "Medica¡e/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ l395ww(d)(5)(FXviXI). defines the Medicare/SSl fraction as:

the fraction (expressecl as a percentage), the numerator of which is
the numbe¡ of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
beneJits under part A of this subchapte¡ and were entitled to
supplemental security income benefits (excluding any State
snpplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of this subchapter. . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.i l

The statute,42 U.S.C. $ 1395ww(d)(5)(FXvi)0l), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance unde¡ a State plan approved under subchapter XIX [the
Medicaid programl, but who weÍe nol entilÌed to benefits under
pctrt A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

5 See 42rJ.S.C. g l39sww(d)(5).
6 See 42rJ.S.C. $ l39sww(d)(s)(F)(i)0; q2 C.F.R. $ 412.106.
7 See42\J.S.C. $$ l395ww(d)(s)(F)(i)(l) and (dXsXFXv); 42 c.F.R $ al2.l06(c)(l)
I See 42U.5.C. $$ l395ww(d)(5)(FXiv) and (vii)-(xiii); 42 C F R. $ 412.106(d)
e See 42 U.5.C. $ l395ww(d)(s)(F)(vi).
¡o (F,mlhasiñ added.)
rr 42 C.F.R. $ 4 r2. r 06(bX2)-(3).
r'¿ (Emphasis added.)
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The Medicare contractor.determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

)

Medicare Advantaee Proeram

The Medicare program permits its beneficiaries to receive sewices from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled unde¡ this section with the organization and entitled to
benefits under part A of this subchapter and enrolled nnder part B of this srÌbchapte¡ . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryr4 stated that:

Based on the language ofsection i886(d)(5)(F)(vi) ofthe Act 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part .A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. P¡ior to December
1, 1987 , we v/ere not able to isolate the days of care associated
with Medicare patients in FIMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage lof the DSH
adjustment].15

At that time Medicare Part A paid for FIMO services and patients continued to be eligible for
Part 4.16

With the creation of Medica¡e Part C in 1991 ,t1 Medicare beneficiaries who opted for managed
care coverage ünde¡ Medicare Part C were no longer entitled to have pa1'rnent made for their

Ir 42 C.F,R. $ 4r2.106(bX4).
ra of Health and Human Services.
¡5 55 Fed. Reg. 35990, 39994 (Sept.4,1990).

'6 Id.
l7 The Mcdica|e Part C prograur did ìot begiu operatiDg until January 1,1999. See P.L. 105-33, 1997HR2015,
codified øs 42 U.5.C. $ I 394w-21 Note (c) "Eûollment Transitron Rule.- An individual who is enrolled [in
Medicare] onDecember3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall bc consjdered
to be enroìled with that organization on January I , I 999, under part C ofTide XVIIL . if that organization as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
benefìciary's benefits are no longer administe¡ed under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

dttribulctble to the beneficiary should not be ittcluded in The

À,fedicare fraction of the DSH pati.ent percen.tage, The'se pal,ient
days should be included in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benef.ciary who is also eligiblefor Medicaid would be

included in the numerator of the Medicaid fraction . . . .1e

The Secretary purportedly changed her position in the Fede¡al fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "rcvising our reg¡lations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . ll/e do agree that once Medicare benefciaries elect Medicare
Part C coverage, they are still, in somè sense, entitled to benertß
under Medicare Part A, We agree with the commenter that these

days should be included in the Medioare fraotion of the DSFI

calculation. Therefore, we are noÍ adopting as Jinal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C benertciaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction . . . . if the benefìciary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ a12.106(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicâre fraction of the DSH
calculation.2l

contract under that part for providing services on January 1,1999. ." This was also known as

Medicare+Choice. The Medicare Prescriplion Drug, Improvem€nt and Modernization Act of2003 (Pub.L. 108-

173), enacte<1 on December 8, 2003, replaced the Medicare+Chojcc program wilh the new Medica¡e Advantage

program under Part C ofTitle XVIII.
r8 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
re 68 Fcd. Reg.21154,27208 (May 19,2003) (emphasis addcd).
ro 69 Fed. Reg. at 49099.

'?ì 1d. (emphasis added).
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that np regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent \¡/ith the change adopted in the FFY
2005 IPPS final rule. These "technical cor¡ections" a¡e reflected at 42 C.F.R'

$$ 412.106(bX2XiXB) and (bx2xiiÐ(B).'?3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS Iinal rule published ort August 15, 2010,

CMS made a minor revision to $$ 412.106(bX2Xi)(B) and (b)(2)(iii)(B) "to clarify''the Part C

DSH policy by replacing the word "or" with. "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Servíces v. Sebelius
(Allina I),2s vacated both the FFY 2005 IPPS frnal rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has lot acquiesced to that decision.
More recently, in Atlina Heatth Services v. Price ("Allina Il'),27 the D.C. Circuit confinled that
the Secretary's 2004 alTempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.28 The D.C. Ci¡cuit further found in Allina II thaTthe
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare f¡actions published for FY 2072.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Reqùest for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision tn Allina

[4, f]ne 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed

22 72 Feð,.R.eg. 47130,41384 (Auç.22,2007).
2t 'Ì2 Fed,. P.eg. at 47411.
24 

7 5 Fed. t¡:eg. 50042,50285-50286, 50414 (Aug. 16,2010) Seealso75 Fed. Reg 23852,24006-24007 (May 4'

20lO) (preambl€ to proposed nrlemaking stating: "We are aware tbat there miglìt be some conñ¡sion about our

policy to include MA days in the SSI fraction. . . . In order to further clarifo our policy that patient days associated

with MA beneficiarjes are to be included i¡ the SSI fiaction because they are still entitled to benefìts under Medicare

Part A, we are proposing to replace the wo¡d 'or' wilh the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412. 106(bx2xiii )(B)."); Atlina Healthcare Servs. v. Sebelius,904 F. Supp. 2d'15,82 n 5,95 (2012)' q[f'cl in part
and rev'd in part, 7 46 F. 3d I ) 02 (D.C. Cn. 20 l4).
,5 746 F. 3d I 102 (D.C. Cir. 2o l4).
26'Ì46F.3d at 1106 n.3, l1Ì I (affirnring po¡tion ofthe district court decision vacating the FFY 2005 IPPS rule). See

also Allina lfealth Sems. v. Sebelius,904 F, Supp.2d 75, 89 (D.D.C. 2012) ("The Coult concludes that the

Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.')
21 863 F.3¡ 93'7 (D.C. Cn: 2Ot'¡).
28 lct. ar 943.

'1e 
Id aT 941-945.
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from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiiXB). (The '2004 Rule') The Board is bound by the 2004 tt e"30 Accordingly, the

Provide¡s contend that the Board should grant their request for EJR.

The Providers assert that, prrsuant to 42U.5.C. $ 1395oo(Ð(i), the Board must glant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue' Further, the

Providers believe they have satisfied the jurisdictional requirements of the stahrte and the

regulations.

Decision of the Board

Pusuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R. $ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matte¡ at issue; and (ii) the Board lacks the authodty to decide a

specific legal question relevant to the specific matter at issue bècause the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participant in this individual appeal has filed an EJR request involving frscal year 2010.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disállowed cost," pursuant to the Supreme Court's reasoning set out in Bethasda HospiTal

Association v. Bowen ("Bethesda").3| In that case, the Supreme Court concluded that a cost

report submitted in full compliance r¡/ith the Secretary's rules and regulations, does not bar a

provider from claiming dissãtisfactiòn with the amount of reimbùrsement allowed by the

regulations. Fufher, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.32

On August 21,2008,new roi.,lutions governing the Board were effective.33 Anaong the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.i835(a)(1)(ii) which

required for cost report periods ending on or after December 3 1, 2008, providers who were self-

clisalìowing specific items had to do so by following the procedures for filing a cost report under

30 Providers' EJR Request at l.
rì I 08 S. Ct. 1255 ( l9¡8). ,See ¿1so CMS Ruling CMS- 1727-R (in se lf-disallowing an itenr, the provider submi ts a

cost report tbat complies with the Medicare paymcnt policy f'or the item and then appeals the item to the Board. Tlle

Medicåre Cont¡actor's NPR would not include any disallowance for the item. The provider effectively self-

disallowed the item.).
12 Detlrcsda,l08 S. Ct. at 1258-59.
33 73 Fèd. Reg. 30190, 30240 (May 23,2008)



EJR Determination for Case No . 15-2265
Touro Infirmary
Page 7

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 In Banner, the provider fìled its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded th at, mder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor cotrld not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar adminisftative appeals. Éffective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinatiorrs for cost report periods ending on December 3 I, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applioable.
However, a provider conlcl elect to self-disalìow a specific item deemed non-allowable by filing
the matter under protest.

The Boald has detennined that the participant involved with the instant EJR request is govemed
by CMS Ruling CMS-1727-P.. ln addition, the participants' clocnmentation shor¡/s that the

estimated amount in controversy exceeds $10,000, as requìred for an indivjdual appeal.36 The
appeal was timely filed. Based on the above, the Board fìnds that it has jurisdiction for the
abbve-captioned appeal and the underlying provider. The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the acrual final amount in each case.

Board's Analysis Reea¡ding the Appealed Issue

The appeal in this EJR request involves the 2010 cost reporting period. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary's Pa¡t C DSH
policybeing challenged which was adopted in the FFY 2005 IPPS final rule and later codifred at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiirXB) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circút in Allina l vacated this
regulation. However, the Secretary has not formally acquiesced to Íhat vacatur and, in this
regard, has not published any guidance on how the vacalur is being implemented (e.g., onty
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the cirouit within which they are located.38 Based on the

3o 201 F. Supp.3d l3l (D.D.C.2016).
tt Id. .èr 142.
)6 See 42 C.F.R. $ a05.1835(aX2).
t1 See generally Grant Med. Ctt'. v. Burrvell,204 F. Supp. 3d 68,'ì'l -82 (D.D.C.2016),4f'd,87 5 F.3d 701 (D.C.

Cir. 201 7).
)E See 42ll.S.C. $ l395oo(f)(1).
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above, the Board must conclude that it is otþerwise bound by the regulation for purposes of this
EJR request. 3e

Boa¡d's Decision Reeardine the EJR Request

The Board finds that:

1) It has jurisdiction over tlre matter for the subject year and that the participant in this
individual appeal is entitled to a hearing before the Board;

2) Based upon the participant's assertions regarding 42 C.F.R. $$ 412.106(b)(2XiXB) and
(bX2XiiÐ(B), there are no findings of fact f<rr resolution hy the Roartl;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codifying the Medicare PaÍ C DSH
policy adopted in the FFY 2005 IPPS final nrle are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Provider's request for EJR for the issue and the subject year. The
Provider has 60 days from the receipt of this decision to instìtute the appropriate action for
judicial review. Since other issues remain pending in this case, the appeal will remain open.

BoARD MEMBERS PARTICIPATINC : FoR 1'HE Bonno:

Clayton J. Nix, Esq.
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

B,vron Lampreclrt, WItS
Wiison I-eong, FSS

X Clayton.t. Nix

5/9/2O19

Clayton J.'Nix, Esq.

Chair

Signed by: Clayton J. Nix -A

cc:

re On April I6, 2019, Wiscousiu Physiciarrs Servicc ("WPS"), filcd an objcction to thc EJR rcqucst. In its filing,
WPS ar¡¡ues that the Board shouìd deny the EJR request because the Board has the authority lo decide llìe issue

rrncler appea I since it is not bound by the Secretary's regula tion that lhe federal distrjct court vacat ed in Allina I. the
Board's explanation of jts authority regarding this issue addresses the arguments set out in WPS' challenge.
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{,& Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, l4D 21207
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M¡. Robert Roth
Hooper, Lundy & Bookman P.C.
401 9th Street, NW, Suite 550
Washington D.C.20004

}JE: EJR Determination
Johnston Hcalth Scrvices Corp, Provider No. 34-0090
FYE 6/30/2013
Case No. l8-1099

Dear Mr. Roth:

The Provider Reimbursement Review Board ("Board") has reviewed the Provider's April 19,
2019 request for expedited judicial review C'EJR') for the appeal referenced above. The Board's
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this case is:

Whether the Flospital's DSH paymelt for FY 2013 was
understated because it was calculated usrng a Medicare/SSl
fraction that improperly included inpatient hospital days
attributable to Medica¡e Part C enrollee patients.l

Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medica¡e
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PfS'1 ' Under PPS, Medicare pays predetermined, standardized
amounts per clischarge, subject to certain payment adjustments.3

The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

I P¡oviders' EJR request at l.
2 See 42ll.S.C. $ l395ww(dXl)-(5);42 C.F.R. Patt 4t2.
3Id.
a See 42 U.5.C. ô l395ww(dX5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off"¡.ø As a proxy.for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sumof two fractions expressed as percentages.E Those two
fractiöns are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part ,A.."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (exprcsscd as a pcrcentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up.of patients who (for such days) were entitled to
beneJits under part A of This subchapter and were entitled to
supplemental seourity income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) wcrc erxtitled to benefits undcr part A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services (.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH pal,rnent adjustment. I o

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXil), deänes the Medicaid liaction as:

the fraction (expressed as a percentage), the numerator of which is
the mrmber of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX fthe
Medicaid program], but who were not entitled to beneJits under
part A of this subchaprer, and the denominator of which is the total
numl¡er ofthe hospital's patient days for such period.rl

5 See 42rJ.S.C. g l395ww(d)(5XF)(i)(l); a2 C.F.R. $ 412.106.
6 See 42U.s.c. $ö 1395ww(dX5XF)(i)(I) and (d)(s)(F)(v); a2 c.F.R. $ a12,106(c)(l).
7 See 42\J.S.C. $$ l395ww(d)(5)(FXiv) and (vii)-(xiii); 42 C F.R. $ 412.106(d).
I See 42 U.S.C. $ l395ww(d)(s)(F)(vi).
e (F.mphasìs added,)
ìo 42 c.F.R. g 4r2.ro6(bx2)-(3).
rr 1[nrphasis addcd. )
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The Medicare contractor determines tlle number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total nùmber of patient days in thc samc pcriod 12

Medicare Advantage Program

The Medicare program permits its beneficiaries to feceive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. 'l'he

ste¡ítTe 
^T 

42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under

this section for indivicluals enrolled under this section with the organization and entitled to

benefits undel part A ofthis subchapter and enrolled under part Il of this subchapter . . ."

Inpatient hospital days for Metlioare berreficiaries eruolled in IIMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl3 stated that:

Based on the langtrage of section 1886(dX5XFXvi) of the AcI l42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

dispropoÍionâte share adjustment computation should include
"pâticflts wlto were entitled to benefits undcr Part 4," wc bclieve
it is appropriate to include the days associated with Medicare
patients '¡/ho receive care at a qualified HMO. Prior to December

I, 1987 , we v/ere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, we¡e unable to
fold this number into the calculatron lof the DSH adjustment]
However, as of December l, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare pe.rcentage [of the DSH
ad justment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. r5

With the creation of Medicare Part C in \997,t6 Medicare beneficiarles who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

t2 42 C.F.R. $ 4r2.106(bx4).
rr ofHealth and Human Serviccs.
14 55 Fed. Reg. 35990, 39994 (SepI. 4, \990)
t5 Id.
r6 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

codLfiect as 42lJ.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Meãicarel on DeccmbLr 3 I 1998, with an eligibÌc organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2007-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Pa)¡ment System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join ar M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficíary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare Jiactíon of the DSH patient percentage. These patient
days should be included in the count oftotal patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C benefrciary who is also eligiblefor Medicaid would be

included in the numerator of the Medicaidfraction . . . .t8

The Secretary purportedly changed her position in the Fede¡al fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   t2. t 06(b)(2)(i) to
include the days associated with lPart C] beneficiaries in the Medicare fractiorr of the DSH
calculation."le ln response to a comment regarding this change, the Secretary explained that:

. . . l|¡e do agree that once Medicare beneficíaries elect Medicare
Part C coverage, they are still, in some sense, enîitled 10 benertts

undcr Mcdicarc Part,4, Wa agree with the oommonter that thsso

days should bc included in the Medicare f¡action of the DSH
calcnlation. Therefore, we aÍe not adopting as final our proposal
stated in the May Ì9, 2003 proposed rule to include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy lo include the patient days for
M+C benertciaries in the Medicare fraclion . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medica¡e fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.20

contract under that part for providing services on January |, 1999 . " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvemenl and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, ¡eplaced the Medicare+Choice p¡ogram with the new Medicare Advantage
program under Part C of Title XVIIL
r7 69 Fed. Reg. 48918, 49099 (Aug. 11,2004)
l8 68 Fed. l¡:eg.27154,27208 (May 19,2003) (emphasis added)
re 69 Fed. Reg. at 49099.

'?o,/,1. (emphasis added).
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
Argtst 22,2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical coffections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are ¡eflected at 42 C.F.R.

$ $ 412. 106(bX2XjXB) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (The "Part C DSH
policy"). Subsequently, as part ofthe FFY 201 I IPPS final rule published on August 15,2010,
CMS nade a niror revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clalify" thePart C
DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the Dist¡ict of Columbia in Allina Healthcare Services v. Sebelius

Ç4tlina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS rule.2s However, the Secretary has not acquiesced to that decision.
More recently, in Atlina Heatth Services v. Price ("Allina IÌ'),26 the D.C. Circuit conlirmed that
tho Secretary's 2004 atfempt to change thc standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.21 'lhe D.C. Circuit further found in Attina II that fhe
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers? Request fo¡ EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[IJ , lhe 2004 regulation requiring Paft C days be included in the Part A"/SSI fraction and removed

2' 72 Fed. Reg. 47130,47384 (Aug. 22,2007).
22 72 Fed. P\eg. at 47 411 .

23 75 Fed. Reg. 50042,50285-50286,50414 (Aug. 16,2010). Seealso'15 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed nrlemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . ln order to further clariff our policy that patient days associated
with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medica¡e
Part A, we are pÍoposing to replace the word'or'wìth the 'ryord 'including' in $ a 12.106(b)(2Xi)(B) and

$ 412.106(bX2Xiii)(B)."); A llina Healthcare Servs. v. Sebelius,904 F. Supp. 2d 75,82 n.5,95 (2012), aJf'd in part
antl rev'cI inpart,746F.3d I102 (D-C. Cir.2Ol4).

'zo'146 F.3d,I t02 (D.c. cir. 2ol4).
2s 746F.3d,at I106 n.3, llll (affirming portion ofthe district court decision vacating the FFY2005 IPPS rule). .9ee

also Allina Health Servs. v. Sebelius,904 F. Supp..2d 75, 89 (D.D.C. 2012) ("The Court concludes that tbe
Secretary's interpretatìon ofthe fractions in the DSH calculatjon, announced in 2004 and not added to lhe Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').
26 863 F.3d 937 (D.C. Cir.20l7).
21 ld. at 943.
18 Id. at 943-945.
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from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rule."2e Accordingly, the

Provide¡s contend that the Board should grant their request for EJR.

The Providers assert that, pursùant to 42 U.S.C. $ 1395oo(Ð(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Boa¡d is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pursuant to 42U.5.C. $ l395oo(f)(1) and the regulati orts 
^t 

42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter ât issue because the legal question is a
challenge either to the constifutionality ofa provision ofa statute or to tJìe substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participant in this individual appeal has filed an EJR request involving a September 30, 2013

FYE. For purposes ofBoard jurisdiction over a participant's appeals for cost report periods
ending prior to December 31, 2008, the participant may demonstrate dissatisfaction with the

amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a

"self-disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3o In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bâ¡ a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award ¡eimbursement.3l

On August 21,2008¡ew regulations goveming the Board were effective.32 Among the new

regulations implemented in Federal Register notice 
"¡/as 

42 C.F.R. $ 405.1835(a)(l)(ii) which
required for cost report periods ending on or after Decembe¡ 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under

2e Providers' EJR Request at L
30 108 S. Ct. 1255 (198S). See also CMS Ruling CMS-I727-R (in self-disallowing an item, the provider submits a

cost report rhat complies with the Medicare payment policy for the item and then appeals the item to the Boa¡d. The

Medica¡e Contractor's NPR would not include any disallowancê for the item. The provider effectively self-
disallowed the iteur.).
)t Bethestla,l0S S. Ct. al 1258-59.
t2 73 Fed,. Reg. 30190, 30240 (May 23,2008).
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pfotest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(,,Banner',).33 la Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's reqtÌest for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The Dist¡ict Court concluded That, tnder Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy

that the Medicare Contractot could not address'34

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction v/ith the Medicare contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, Under this ruling, where the Board deterûtiles that the specific itetrr urrder

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or disc¡etion to makê payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item dccmcd non-allowablc by filing
the rFatter under protest.

The Board has determined that the participant involved with the instant EJR request is govemcd

by cMS Ruling cMS-1727-R. ln additio¡r, the parlicipants' documentation shows that the

estimated amount in coniroversy exceeds $10,000, as required for an individual appeal.3s The

appeal was timely filed. Based on the above, the Board finds that it has jurisdiction for the

above-captioned appeal and the underlying provider. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

Boardls Analysis Resarding the Appealed Issue

The appeal in this EJR request involves a Septembff 30,2013 cost reporting period. Thus, the

appealed cost ¡eporting period falls squarely within the time frame applicahle to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final mle and

later codilred aI 42 C-F.R. $ $ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision publishecl in the FFY 201t IPPS final rule). The Board

recognizes that, for the time period at issue in these requests, the D.C. Circút in Allina 1 vacated

this regulation. However, the Secretary has not formally acquiesced to tl1aI vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (¿.9., only
cl¡cuit-wide ve¡sus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to

bring suit in either the D.C. Circnit or the circuit wrthin ìvhich they are located.3T Based on the

33 201 F. Supp.3d 131 (D.D.C.2016)
34 Id. at 142.
35 See 42 C.F.R. $ a05.1 835(a)(2).
36 see generally Gr,tnt Med. Ctr. v. Bu¡.¡,vell,204 F. supp. 3d 68,77 -82 (D.D.C.2016), ø[f',d,87 5 F .3d 701 (D c.
( rr. 2017).
37 S¿e 42 II.S.C. $ l395oo(Ð(l).
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above, tJre Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Regarcline the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the participant in this

individual appeal is entitled to a hearing before the Board;

2) Based upon the participant's assertions regarding 42 C.F.R. $$ 412.106(bX2XiXB) and
(bX2XiiÐ(B), there are no findings of fact 1'or resolution by the tsoard;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decidc thc lcgal question of whether 42 C.F.R.

$g 4i2.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final ru1e are valid.

Accordingly, the Board finds that the question of the validity of 42 C F.R $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Provider's request for EJR for the issue and the subject year. The
Provider has 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since other issues remain pending in these cases, the appeals will remain open.

Board Members Particip4tj¡g For the Boa¡d:

Clayton J. Nix, Esq.
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq. X clayton J. N¡x

5/10/2019

Clayton J. NiX Esq.

Chair
Signed by: clayton J. N¡x -A

I-au¡ie Polson. Palmetto GBA c/o ¡-GS. Inc. (J-M)
Wilson Lcong, FSS

cc
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Ffß: Expedited Judicial Review Determination
l4-0674GC Rochester General Heâlth System 2009 SSI Medicare Advantage CIRP Group
l5-0396GC Rochester Regional Health System 2010 SSI Medicare Advantage CIRP Group
l5-076'1GC Rochester Regional Health System 201 I SSI Medicare Advantage Croup
l5-2565CC Rochester Regional Health System 2012 SSI Fraction Medicare Advantage Days

l5-2566GC Rochester Regional Health System 2012 Medicaid Fraction Medicare Advantage

Dear Mr. Keough

The P¡ovider Reimbursement Review Roard ("Board") has reviewed the Providers' April 19,

2019 request for expedited judicial review C'EJR') (received April 22, 2019) for the appeals

referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

Whether Medicare Part C patients are 'entitled to benefits'under Part A,
such that they should be counted in the Medicare Part A-lSSIt fraction and

excluded from the Medicaid fraction numerator or vise-versa.2

Statutorv and Requlatorv Background: Medicare DSFI Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitaìs.fo¡ the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

amounts per clischarge, subject to certain payment adjustments'a

I 'SSt" is the acronym for "Supplemental Scclìrjty lncome."
2 Providers' EJR Request at 4.
3 See 42IJ.S.C. $ l395ww(d)(l)-(5); 42 C.F .1\. Par14l2.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS pa1'rnents to hospitals that serve a significantly
disproportionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP').7 As a proxy for utilization by low-incomc patients, the DPP determines a hospital's

qualification as a DSH, and it also determines'the amount of the DSH payment to a qualifying
hospital.E The DPP is dehned as the sum oftwo fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitle(l kr benclìts under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medica¡e/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofsuch hospital's patient days for such period which
were made up of patiénts who (for such days) were ent¡tled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entilled to benefits under part A of this subchapter . . . .

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Scrviccs C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSI-l pâyment adjustment.r I

The stahrte, 42U.5.C. $ 1395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the f¡action (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe noÍ entitled to benefits under

s See 42tJ.S.C. g l395ww(dX5).
6 See 42tJ.S.c. $ l395ww(d)(5)(F)(t)(); az C.F.R. e 412.10ó
1 See 42 u.s.C. $ $ l39sww(d)(s)(F)(i)(I) and (d)(s)(F)(v); a2 C.F.R. $ 412.106(c)(l).
s ,.9e¿ 42 U.S.C. $ $ l39sww(dXsXF)(iv) and (vii)-(xrii); 42 C F R. $ 412.106(d).
e See 42U.5.C. $ l395ww(d)(5)(F)(vì).
ro (Dmphasis addcd.)
,, 42 C.F.R. $ 4 r 2. r 06(bX2)-(3).
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part A of thß subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r2

The Medicare conûactor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
'I'he managed care statute implementing palments to health maintenance organizations
("HMOs") aud conrpetitive uredical plans ("CMPs") is found at42U.S.C. $ 1395nrrn. The
statute at 42 U.S.C. $ i 395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries eruolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, i990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U S C $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benehts under Part A.," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualiÍred HMO. Prior to Deoember
1, 1987, we were not able to isolate the days ofcá¡e associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSI{
adjustmentl.rs

At that time Medicare Part A paid for F|MO services and patients continued to be eligible 1òr
Part A. I6

r2 (Emphasis added.)
tt 42 C.F -P'. $ 412. 106(bX4).
ra of Health and Human Services.
r5 55 Fecl. Reg. 35990, 3999a (Sept. 4, 1990).
t6 ld.
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With the creation of Medicare Part C in 1997,17 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C wele no longer entitled to have payment made for their

care unde¡ Part A. Consistent with the statutory change, CMS did not inçlude Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. t8

No fuither guidance regarding the treàtment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment system ("PPS") proposed rules were published in
the Federal Register. In that rtotice the Secretaly stated'thal:

. . . once a beneficiary has electetl to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneJìciary elects Medicare Part C, those patient days

attributable to the beneJìciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days shor.rld be íncluded in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's clays for
the M+C henelìciary who is also eligiblefor Medicaid woul¡J he

incl.u.rJ.erl in the numerator of the Medicaidfraction . . . .le

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with lPart c] beneficiaries in the Medicare fraction of the DSH
calculation."zo ln response to a comment regarding this change, the Secretary explained that:

. . . I|¡e do agree that once Medicare beneftciaries elect

luledt¿are P¿tvt C cuveruge, lhey ure slill, itt so rc se se,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fractjon of the DSH calculation' Therefore, we are

not ¿ldopÍing as final our pioposal stated in the May 19, 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaîd fraction. Instead, we are
adopting a policy to include the patient days for M+C

i7 The Mcdicar€ Part C program did not begin operating until January 1 , 1999. See P.L. 105-33, 1997 HR 201 5,

coclifiecl as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Meãìcare] on Decembcr 3l 1998, with an eligrblc organization under . . . [42 U.S.C. l395mm] shall be considcred

to be enrolled with that organizatioD on January I , 1999, under part C of Title XVIII . . if that organization as a

cont¡act und€r that part for providing sewices on January l, 1999 ." 'fhis was also know¡ as

Medicare+Choice. 
;l'be Medicare Prescription Dnrg, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTitle XVIIL
18 69 lìed. Reg. 48918, 49099 (Aug. I l, 2004)
re 68 Fed. Reg. 27154,27208 (May 19, 2003) (empbasis added).
20 69 Fed. Reg. at 49099.
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beneficiaries in the Medicarefraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numetator of the Medicare fraction- We are revising our
regulations at $ 412.106(bx2)(i) to include the days
associated with M+C beneficiaries in the Medicare f¡action
of the DSH calculatiòn.2r

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSFI calculation.

Although the change in DSI{ policy regarding 42 C.¡.R. $ 412.106(b)(2)(i) was included in the
August 11, 2004 Federal Register, ¡ro change to the regulatory larguage was publislred untjl
Atrgtst 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatory change had in fact occurred, and amounced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical cor¡ections" are reflected at 42 C.F.R.
$$ 412.106(bX2)(i)(B) and (bx2xiiixB).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (rhe "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSFI policy by replacing tþe word "or" with "including."2a

The U.S. Circuit Court for the Dist¡ict of Columbia in Allina Healthcare Semices v. Sebelius

Q{tlina t1,2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSFI policy
adopted in FFY 2005 IPPS rule.26 However, the Secretâry has not acquiesced to that decision.
More recently, in Atlina Health Sentices v. Price ("Allina IÌ'),21 The D.C, Ci¡cuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L28 The D.C. Circuit further lotnd in Allina II thaÍ the

'?r 1¿ (emphasis added).
22 72 Fed,. Reg.41130,47384 (Ã:ug.22,2007).
23 72 Fed,. P.eg. at 47411.
2o 75 Fed,. Reg. 50042,50285-50286,50414 (Aug. 16,2010). See also 75 Fed. Reg.23852,24006-24007 (May 4,
2010) (preamble to proposed rulcmaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to fufiher clari$r our policy that patient days associated
with MA beneficiaries are to be included in the SSI ftaction because they are slill entitled to benefits under Medicare
Part A, we are proposing to replace tlre word 'or' with the word 'including' in 6 412.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); ttllina Healthcdre Servs. v. Sebelius,904 F. Supp. 2d'75,82n.5,95 (2012), qfl'd in pañ
and rev'd in part,746 F .3d | 102 (D.C. Cir.2014).
1s i46F.3d,I t02 (D.c. cir.2ot4).
26746F.3d,at 1106n.3, I I I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rulc). See

also Allina Health Servs. v. Sebelius,904 F. Supp.2d'15,89 (D.D.C.2012) ("The Court conclud€s that the
Secrelary's interpretation ofthe fiactions in the DSH calculatjon, announced in 2004 and not added to the Code of
Federal Regulatìons until the summer of 2007, was not a "logical outgro*h" of the 2003 NPRM.').
'7 863 F.3d93i (D.c. cir.2o)7).
'18 

ld. ar943.



EJR Determination for Case Nos. 14-0674, et al'
Akin Gump Rocheste¡ DSH Part C Groups
Page 6

Secretary failed to provìde proper notice and comment before including Part C days in the

Medicare f¡actions published for FY 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C pattents are

"entitled to benefits" unde¡ Part A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary trcatcd Part C patients as not entitled to bene{ìts under Part A. From

1986-2004, the Secretâry interpreted Lhe terrn "erltitled to benefits under PaÍ A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and an¡ounced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.30

In Atlina I, the Court affirmed the district court's decision "that the Secretary's final rule was not

alogicaloutgrowthoftheproposedrule."3rTheProviderspointoutthatbecausetheSecretary
has not acquicsccd to thc decision, the 2004 regulation requiring Part C days be included in the

Part A/SST fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $ $ 4 12. 1 0 6(b) (2) (tXB) and (b)(2xii iXB).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI'

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, thc Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Boärd laoks the authority to gÌart. The Providers maintain that

since the Secretary has not acquiesced to the clecision in Allina I the Board remains bound by the

regulation. Hence, EJR ¡s appropriale.

Decision of the Board

pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2011),the
Board is reQuirecl to g¡ant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authorily to decide a

specific legal question relevant 10 the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

2e Id. ar 943-945.
ro 69 ¡'e d. Reg, at 49,099
3t Atlina 

^r 
1109.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving 'fiscal yeus 2009-2012.

For purposes ofBoard jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008, the participant may deüonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pusuant to the Supreme Court's reasonin g set o\T in Bethesda Hospital
Àssociation v. Bowen ("Bethesda").32In that case, the Supreme Court concluded that a cost

rcport submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider lrorrr r:lairn.ing dissatisfaction with the amount of rcimburscmcnt allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Conkacto¡ where the contractor is without the

power to award reimbursement.33

On August 21,2008, new regulations governing the Board we¡e effective.3a Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.I835(a)(l)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-

dis4llowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").3s In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest t¡e additional outlier pâyment it was seeking. The
provider's request for EJR was denied because the Boa¡d found tlat it laoked j uris<lictiort ovet'

the issue. Thc District Coul.t concluded that, ]under Bethesda, the 2008 self-disallowance
regulation oou|.1 not be applied to appeals raising a legal challengc to a rcgulation or otlcr policy
that the Medicare Contraêtor could not adclress.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

s jmilar administrative appeals. Effective Aprll 23,201 8, the CMS Administrator implemented
cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicare contractor
determinations for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this mling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medlca¡e Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05 1835(a)(1)(ii) were no longer applicable

r, l08 S. Ct. 1255 (1988). Se¿ also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost teport that complies with the Medicare payment policy for the item and then appeals the item to the Roard. The

Medicãre Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
3i Bethcsrta qt 1258-59.
14 73 Fed. Reg. 30,190, 30,240 (May 23,2008).
r5 201 F. Supp.3d l3l (D.D.C.2016)
J6 Banner at 142.
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The tsoard has determined that the participants involved with the instant EJR request are

governed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the

participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.37 The appeals were tinrely filed. Based on tlìe above, the Board firrds

that it has jurisdiction for the above-captioned appeals and the underlying providers. The

estimated amount in conffoversy is subject to recalculation by the Medicare contractor fol the

actual final amount in each case.

Board's Analvsis Regardine the Appealcd Isug

The appeals in these EJR requests involve the 2009-2012 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time f¡ame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

larer codjfied at 42 c.F.R. $$ 412.106(b)(2)(i)(B) and (bx2xiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board

reoognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vac ted
this regulation. However, the Secretary has not formally acquiesced Ío thal vacatur and, in this

regard, has not published any guidance onhow the vacatur is being implemented (e g , only
circuitwide versus nationwide):38 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would lrave the right to
bring suit in eiiher the D.C. Circuit or the circuit within which they al'e located.3e Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR lcqucst.

Board's Decision Rega¡dine the EJR Requgs!

The Board finds that

1) It has jurisdiction over the matter for the subject years and that the participants in these

group appeals a¡e entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R' $$ 412.106(b)(2)(i)(B) and

(bX2Xiii)(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
g 405.1867); and

t7 See 42 C.F .R. $ 405.1 837.
18 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'17 -82 (D.D.C. 2016), aff'd,875 F.3d 701 (D.C.

Clt.20ti).
)e See 42rJ.S.C. g l395oo(Ð(l).
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4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (201 1) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the Providers' request for EJR for the issue and the subject years. The Providers
have 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since this is the only issue under dispute in these cases, the Board hereby closes the
cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

s/14/2019

X clayton t. trtix
clayton J. Nix, Esq.

Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Pam VanÂ¡sclale. NGS (J-K) (lilectronic Mail r¡"iSchedules of Pror,,ict.ers)

Wilson Leong, FSS iElectronic Mail u'/Schedules of Providels)
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l9-1805cC ETRHS 2008-2009 Medicare HMO Part C Days-Medicare Fraction Group
19-1806GC ETRHS 2008-2009 Medicare HMO Part C Days-Medicaid Fraction Group
l9-177'7GC ETRHS 20l0Medicare HMO Part C Days-Medicare Fraction Group
l9-1778GC ETRHS 2010 Medicare HMO Part C Days-Medicaid Fraction Group
19-1779GC ETRHS 201 lMedicare HMO Part C Days-Medicare Fraction Group
19-1780GC ETRHS 2011 Medicare HMO Part C Days-Medicaid Fraction Group
19-1781GC ETRHS 2012-2013 Medicare HMO Part C Days-Medicare Fraction Group
19-l783GC ETRIIS 2012-2013 Medicare HMO Pat C Days-Medìcai<l Fraction Group

Dear Mr. Blumberg:

TheProviderReimbursementReviewBoard(Board)hasreviewedtheProviders'April25,2019
request for expedited judicial review (EJR) (received April25,2019), for the above-referenced
appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent .rvith the decision ofthe United States Court of
Appeals for the District of Columbia in Allina Health Services v.

Sebelius, 7 46 F.3d I t 02 (D.C. Cir. 2014).1

ì Providers' EJR request at 1.
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Statutory and Regulatory Background: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals fo¡ the operating costs of inpationt hospital services under the
prospective pa)¡ment system ("ff S'1.2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.3

The PPS stafute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS pa¡.rnents to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dfn'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefits under pafi 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(f, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and we¡e entitled to
supplomontal ooourity inoome bonofit6 (exoluding any Stato
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter. . . .

(emphasis added)

The Medicare/SSl fraction is computed an-nually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medica¡e contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

2 See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R. Part 412.
3 Id.
4 See 42lJ.S.C. $ l395ww(d)(5).
5 See 42U.s.c. $ l39sww(d)(s)(F)(i)(I); a2 c.F.R. 0 412.106.
6 See 42U.5.C. $$ l395ww(d)(5)(FXiXI) and (dXsXF)(v); 42 C.F.R. $ 412,106(cXl).
? See 42U.5.c. $$ 139sww(dX5)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
8 .See 42 U.S.C. $ l395ww(d)(s)(F)(vi).
e 42 c.F.R. $ 4l2.lo6(b)(2)-(3).



EJR Determination for Case Nos. 19-1805GC, et al.

Blumberg/ETRHS 2008-2013 Part C Groups
Page 3

The statute, 42U.5.C. $ 1395ww(dX5)@("Ð(ID, defines the Medicaid fraction as

the fraction (expressed as a percentage), the numerato¡ of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.10

Medicare Advantage Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa)rynents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to os Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section t 886(dX5)(FXvi) of the Act [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the

disproportionate share adjustment computation should lnclude
'þatients who were entitled to benefits under Pafi 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patíents in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment]

However, as of December I, 1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

ro 42 C.F.R. $ 412.106(bx4).
rrof Health and Human Services,
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allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have.been
including F{MO days in the SSVMedicare percentage [of the DSH
adjustmentl.l2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Medicare Part C in 1997 ,14 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payrnent made fo¡ their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare conffactors to calculate DSH paynents for the fìscal
yeat 2001-2004.1s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System C'IPPS') proposed rules were published in
the Federal Register. In that notice tÌìe Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
benelìciary's benefits are no longer administered under Part A
. . . . once a benefi.ciary elects Medicare Part C, those patient days
attributable to the beneficíary should not be included ín the
Medicare fraction of the DSH patient percent(tge. These patient
days should be included in the count of total patient days in the
Medicare fraction (the denominator), and the palient's days for the
M+C benefrcíary who is also eligiblefor Medicaid would be
included in the numelator of the Medicaid fraction . . . (emphasis
added)ró

The Secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

12 55 Fed. Reg. 3 5,990, 39,994 (Sept.4, 1990).
t) Icl.
¡4 The Medicare Part C progIam did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,
codified as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on Decembe¡ 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be conside¡ed
to be en¡olled with that organization on January l, 1999, under part C of Title XVIIL . if that organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also known as

Medicare +Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub,L. 108-
173), enacted on December 8,2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL
1569 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
ró 68 Fed. P.eg.2'1,154,27,208 (May 19,2003).
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include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."rT In response to a comment tegarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficíaríes elect

Medicare Part C coverage, they are still, in some sense,

entítled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as fnal our proposal stated ín the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a polícy to i,nclude the patient days for M+C
beneficiaries in the Medicare fraction. . . . if the benefigiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our '

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

August 11, 2004, Federat Register, no change to the regulatory language was published until
August 22, 2007, when the FFY 2008 IPPS final rule was issued.re In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had

made "technical corrections" to the regulatory language consistent with the change adopted in
the FFY 2005 IPPS final rule. Theso "technical corrections" are reflected at 42 C.F R.
gg 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z0 As a result of these mlemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 201 1 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including "2r

r7 ó9 Fed. Reg. at 49,099.
tB ld.
te '12 Feð,.R€g. 47130,47384 (Ã,t9.22,2007).
20 72Feð,.P!eg. at 47411.
2r 75 Fed. F..eg. 50042,50285-50286,50414 (Aug. 16,2010). See also 75 Fed. p.eg.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware tlìat there might be some confusion about our
policy to include MA days in the SSI fiaction. . . . In orde¡ to further clarifu our policy that patient days associated

with MA beneficiaries are to be included in the SSI f¡action because they are still entitled to benefits under Medicare

Part A, we are proposing to replâce the word 'or' with the word 'including' in $ a 12.106(b)(2)(i)(B) and $
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The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius
(Altina I),22 vacated both the FFY 2005 IPPS final rule adopting the Pafi C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.23 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price ("Attina II'),24 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina I.2s TheD.C. Circuit further found in Atlina II that fhe
Secretary failed to provide proper notice and comment before includìng Part C days in the
Medicare fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to
this decision.

Providerst Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A./SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R.$$412.106(bX2XÐ@)and(b)(2)(iii)(B). TheP¡oviderspointoutthattheyhavemetthe
timely filing requirements a¡d the amount in controversy and believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pusuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relevant to the specific matter At issue because the legal qùestion
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

412.106(b)(2)(iiixB)."); Allina Healthcare Servs. v. Sebelius,904 F . Supp. 2d 75, 82 n.5, 95 (2012), aff'd tn pqrt
and rev'd in part,'l46 F .3d 1102 (D.C. Cir.201$.
" 746F.3d, t l02 (D.c. cir. 2ot4).
23 746F.3d. at I 106 n.3, 1 11 I (affirming portion ofthe district court decision vacating the FFY 2005 IPPS rule). See
also Alline Health Servs. v. Sebelius,904 F. Supp. 2d'7 5,89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interpretation ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the sunüìer of2007, was not a "logical outgo\üth" ofthe 2003 NPRM.').
'4 863 F.3d,937 (D.C. Cir.2017).
25 Id. a¡943.
26 Id. at 943-945.
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Jurisdictional Determination

The participants in this EJR request have filed an appeals involving fiscal years 2008-2013.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to Decembe¡ 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medica¡e reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").21 In that case, the Supreme Court concluded that a cost

report submitted in fulI compliance with the Secretary's rules and regulations, does not bar a
providcr from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regrlation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.2s

On August 21, 2008, new regulations goveming the Board were effective.2e Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items hâd to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").30 In,Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulatìon or other policy
that the Medicare Contractor could not address.3l

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Apr1l23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 1, 2008 and which began

before January 1,2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it ."vith no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(l)(ii) were no longer applicable.

,7 108 S. Cr. 1255(1988). Se¿ ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
28 Bethesdq qt 1258-59.
2e 73 Fed,. Reg. 30190, 30240 (May 23,2008).
30 201 F. Supp. 3d l3l (D.D.c. 2016)
)t Rqnner at 142.
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However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jurisdiction over the participants involved with the instant EJR

request is govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. ln addition, the

participants' documentation shows that the estimated amount in conÍoversy exceeds $50,000, as

required for a group appeal32 and the appeals were timely filed. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Bp4tdj S Analygis Regarding the Âppealed Issue

The appeals in these EJR requests involve th¿ 2008-2013 cost reporting periods. Thus, the

appealed cost reporting periods fall squarely within the time f¡ame applicable to the Secretary's

Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board

recognizes that, for the time period at issue in these reqùests, the D.C. Cirqit in Allina I \tacaÍed

this regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance onhow the vacatur is being implemented (e.g', only
circuit-wide versus nationwide).33 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to

bring suit in either the D.C. Circuit or the circuit within which they are located.3a Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Resarding the EJR Request

The Board finds that:

1) It has jurisdiction over the mattet for the súþject years and that the Providers are entitled
to a hearing before the Board;

2) Basedupon the participants' assertions regarding 42 C.F.R. $$ 412 106(b)(2)(i)(B) and

, (bX2XiiiXB), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R

$ 40s.1867); and

32 See 42 C.F .R. $ 405.1837.
13 See generally Grant Med. Ctt'. v. Burwell, 204 F. Supp. 3d 68 ,77 -82 (D.D C.2016)' aff'd' 87 5 F.3d 701 (D.C.

cn.2017).
34 See 42 U.S.a.0 l395oo(Ð(l).
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4) It is without the authority to decide the legal question of whethe¡ 42 C.F.R.

$ S 412.106(bX2XiXB) and (bX2XiiÐ(B) (201 1) codifying the Medicare Part C DSH

_policy 
adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' requests for EJR for the issue and the subject years. The Providers

have 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since there are no other issues under dispute in these cases, the Board'hereby closes

thcsc cascs.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

5/15/2019

X clayton l. trtix
Clayton J. Nix, Esq.

chair
Signed by: Cla'.ton J. Nix -A

Enclosures : Schedules of Providers

cc: Justin Lattimore, Novitas Solutions (Electronic Mail il Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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Electronic Mail

Christopher Keough, Esq.
Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW
Washington, DC 20026

NE: Expeditetl Judiciøl Revicw Dctermination
I5-2251CC Tenet FY 2013 DSH-SSI Fraction Medicare Àdvantage Days Group

Dear Mr. Keough:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 17,

2019 request for expedited judicial review ('EJR') (received April 18, 2019) for the appeal

referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

Whether Medicare Parl C patients are 'entitled to benefits' under
Part A, such that they should be counted in the Medicare Part
A/SSII fraction and excluded from the Medicaid fraction
mrmeratof or vise-versa.2

Statutory and Regulatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective pa)¡ment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovislons that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

I "SSI" is the ac¡onym for "Supplemental Secudty Income."
2 Providers' EJR Request at 4.
3 See42U.S.C. $ l395ww(d)(l)-(5); 42 C.F.R. Part4l2.
4Id.
5 See 42U.5.C.8 l395ww(d)(5).
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Secretary to provide increased PPS paynents to hospitals that serve a significantly
disproportionate number of low-income patients.6 '.

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentags

("nff'1.2 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.8 The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The stâtute, 42U.5.C. $ 1395ww(dX5)(pXviXl), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) were entitled. to benefits under part A of this subchapter. . . .

The Medica¡e/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. I I

The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)0D, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entítled to beneJìts under
part A of thß subchapter, and the denominator of whlch is the total
number ofthe hospital's patient days for such period.12

6 See 42rJ.S.c. $ 1395ww(d)(5)(F)(i)(l); a2 c.F.R. $ 412.106.
7 See 42IJ.S.C. $$ l39sww(d)(sXF)(iXl) and (dXsXF)(v); 42 C.F.R, $ al2.106(cxl).
E See 42rJ.S.C. $$ 139sww(dX5XF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
e See 42U.5.C. g l39sww(d)(s)(F)(vi).
'o (Emphasis added.)
I | 42 C,F.R, $ 4r2.106(bX2)-(3).
r'z (Emphasis added.)
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The Medicare conffactor determines the number of the hospital's patient days of sewice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to ¡eceive seruices from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found ar 42U.S.C. $ 1395mm. The
sørùrc at 42 U.S.C. $ i 395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals en¡olled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior To 1999 are
relèrred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computatron should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualihed HMO. P¡ior to December
l, 1987 , vr'e were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December I, t987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since tåat time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].15

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.16

With the creation of Medicare Part C in 1997,t7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

¡r 42 C.F.R. S 412.106(bX4).
ra of Health and Human Se¡vices.
r5 55 Fed. Reg. 35990,39994 (Sept.4, 1990),
t6 Id.
17 lhe Medica¡e Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,
codifed as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- Ar individual who is enrolled fin
Mcdicarc] on Dcccmbcr 3 I 1998, with an cligiblc organization undcr . . [42 U.S.C. 1395lmr] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare cont¡actors to calculate DSH payments for the fiscal
year 2001-2004. r6

No firrther guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payrnent System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
d.ttri.bu.tahl.e to the hen,eficiary ,should not he included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of tot(Ìl patient days in the
Medicaid fraction (the denominatör), and the patient's days for
the M+C benefrciary who is also eligible for Medicaid would be
included in the numerator of the Medícaid fraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In rcsponse [o â corrûreùt regarding this change, the Secretary explained that:

. . . ll¡e do agree that once Medicare beneficíaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefiß under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as Jìnal our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at S 412.106(bX2Xi) to include the days

to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . if that organization as a

Çontract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare*Choice. The Medica¡e Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare*Cboice program with the new Medicare Advantage
program under Part C ofTide XVIU.
I8 69 Fed. Reg.48918,49099 (Aug. I1,2004).

'e 68 Fed. Reg.27154,27208 (May 19,2003) (emphasis added).

'?o 
69 Fed. Reg, ar 49099.
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associated with M+C beneficia¡ies in the Medicare fraction
of the DSH calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(bX2XÐ was included in the
August 11, 2004 Fede¡al Register, no change to the regulatory language was published until
August 22, 200? when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical conections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
gg 412.106(bX2XiXB) and (bx2xiiÐ(B).'?3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1,2004 (Ihe "Part C DSH
policy''). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $ $ 412.106(bX2)(iXB) and (bX2XiiÐ(B) "to clarify'' the Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia inll/ina Healthcare Services v. Sebelius
(Altina I),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Services v. Price ("Allina II'),27 lhe D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in At,ti.na. L28 'lhe D.C. Circuit further found in Allina //that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published îor FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

'zr 1¿ (emphasis added).
22 72 F ed,. R.eg. 47130, 47 384 (Atg. 22,2007).
2) 

7 2 F ed,. P(eg. at 4'1 4l I .

24 75Feð.. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg.23852,24006-24007 (May 4,
2010) þreamble to proposed nrlemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI lÌaction. . . . In order to further clarify our policy that patient days associat€d
with MA beneficiaries are to be included in the SSI fraction because they are still entitl€d to benefits under Medicare
Part A, we a¡e proposing to replace the word 'or' with the word 'including' in $ a 12,106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); ALlina Healthcare Servs. v. Sebelius,904 F. Supp. 2d 75,82n.5,95 (2012), aff'd ¡n pqrt
an d rev' d ín part,'146 F. 3d I 1 02 (D.C. Ctr. 201 4).
25 746 F.3d l r02 (D.c. cir.2ol4).
26746F.3d.at I106n.3, llll (afhrming portion ofthe district court decision vacating the FFY 2005 IPPS rule). ,See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D,C, 2012) ("The Court concludes that the
Secretary's interpretation of the fiactions io the DSH calculation, announced in 2004 and not added 1o the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" of the 2003 NPRM.).
27 863 F.3d 93'1 (D.C. Cir.20.17).
28 Id. at 943.
2e Id. aÍ943-945.
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Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patlents are

"entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction. and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary heated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed
course a¡d announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them f¡om the Medicaid fraction effective October 1,2004.10

In Allina I, the Court affirmecl the district court's <lecision "that the Secretary's fìnal rule was not
a logical outgrowth ofthe proposed rule."3l The Providers point out that because the Secretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the

Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42
C.F.R. $$ 412.106(bX2XÐ(B) and (bX2XiiiXB).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that
since the Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality ofa provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

ro 69 Fed. Reg. at 49,099.
tt Allin¿t I at 1109.
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disallowed cost," pusuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").32 In that case, the Supreme Court concluded that a cost

report submitted in full compliânce with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.33

On August 21, 2008, new regulations goveming the Board were effective 3a Among the new

regulations implemented in Eede¡al Register notice was 42 C.F.R. $ 405 1835(a)(1)(ii) which
required for cost repofi periods ending on or after December 3i, 2008, providers who were self-

disallowing specific items had to <1o so by lollowilg the ptocedures for filing a cost report under

protest. This regulatory requirement was liti9aled iî Banner Heart Hospital t'' Burv'ell
("Banner").3s ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, lunder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.36

The Secretary did not appeal the decision ìn Banner and decided to apply the holding to certain

similar administrative appeals. Effective ApÅl23,2018, the CMS Administrator implemented
CMS Ruling CMS-1?27-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before
Jarruary l,2016, Under this ruling, where the Board dctcrmincs that the specific item under

appeal was subj ect to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the marmer sought by the provider on
appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.37 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008.

32 108 S. Ct. 1255 (1988). ,S¿¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Confiactor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
33 Bethescla at 1258-59.
34 '13 Fed. Reg. 30,190, 30,240 (May 23, 2008).
35 201 F. Supp.3d 131 (D.D.c.2016)
36 Bunner at 742.
37 See42c.F.R. $ 405.1889(bxl) (2008).
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A. Denial of Jurisdiction Over Appeal of a Revised NPR

#i3 Los Alamitos Medical Center (Provider No. 05-0551) appealed a revised NPR for the
fiscal year ending May 31, 2013 (.'FYE 2013") that did not adjust the Part C issue as

required for Board jurisdiction. The May 12,2017 Notice of Reopening stated that one of
the purposes ofthe reopening was "[t]o update the SSI percentage and DSH pa]'rnent
percentage per the Provider's request to recalculate the SSI percentage using their cost
report Fiscal Year."

The regulation, 42 C.F.R. $ 412.106(bX3), permits a provider to request to have its data
reported on its cost reporting period instead of the Federal fiscal year. To do so, "[i]t must
furnish to CMS, through its Intermediary, a written request including the hospital's name,
provider number, and cost rgporting period end date. This exception will be performed
once per hospital per cost reporting period, and the resulting percentage becomes the
hospital's offìcial Medicare Part A./SSI percentage for that period."

Los Alamitos Medical Center requested that its SSI percentage be recalculated from the
fede¡al fiscal year to their cost reporting year. CMS does not utilize a new or different
data match process when it issues a realigned SSI percentage - al1 ofthe underlying data
remains the same, it is simply that a different time period is used. The realignment solely
takes the SSI data for each provider and the total Medicare days for each provider
(previously accumulated and used in the original CMS published SSI percentage) and
reports it on the provider's cost reporting period instead of the September 30 FFY.

The regulation,42 C.F.R. $ 405.1889 (2013), states that:

(a) If a revision is made in a Secretary or conÍactor
determination or a decision by a reviewing entity after the
determination or decision is reopened as provided in
S 405.1885 ofthis subpat, the revision must be consiclered
a separate and distinct determination or decision to which
the provisions of . . . $ 405. 1835 . . . of this subpart are
applicable.

(b)(1) Only those matters that are specifically revrsed in a
revised determination or decision are within the scope of
any appeal of the revised determination or decision.

(2) Any matter that is not specifically revised (including
any matter that was reopened but not revised) may not be
considered in any appeal of the revised determination or
decision.

Since the revised NPR fo¡ #13 Los Alamitos Medical Center did not adjust the Part C
days issue as required by 42 C.F.R. $ 405. 1889, thc Board finds that is lacks jurisdiction
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over the revised NPR and hereby dismisses the appeal of the revised NPRs for the

Provider. Because jurisdiction over a provider is a requisite to granting a request for
EJR, the Board hereby denies the Providers' request for EJR as it relates to the revised
NPR for FYE 2013 from Case No. l5-2251GC.38 The Provider's original NPR appeal

for FYE 2013 will remain pending in the case.

B. Jurisdiction and EJR for the Remaining Providers

The Board has determined that the remaining paficipants involved q'ith the instant EJR
request are govemed by CMS Ruling CMS-1727-R. The appeals of remaining revised
NPRs have adjustments to Part C days, as required. In addition, the participants'
documentation shows that the estimated amount in controvcrsy cxcccds $50,000, as

required for a group appeal.3e The appeals were timely filed, Based on the âbove, the

Board finds that it has jurisdiction over the above-captioned appeal and the underlying,
remaining providers. The estimated amount in controversy is subject to recalculation by
the Medicare contractor for the actual fìnal amount in each case.

Board's Analysis Regardine the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2013. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2Xi)@) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
trme period at issue in these requests, the D.C. Circ,¡it in Allina l vacated this
regulation. However, the Secretary has not formally acquiesced to that vacatur and, in lhis
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).40 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.ar Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year and that the remaining pafiicipants
in this group appeal are entitled to a hearing before the Board;

3E See 42 C.F.R. $ 405.1842(a).
3e See 42 C.F.R. $ 405.1 837.
ao See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.C .2016), aff'd,875 F.3d 701 (D.C.
cn.2017).
al See 42IJ.S.C. $ l395oo(f)(l).
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2) Based upon the remaining pafticipants' assertions regarding 42 C.F'R.

$ $ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.i867); and

4) It is without the authority to decide the legal question of whether 42 C.F'R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final rule a¡e valid-

Accordingly, the Board finds that the qucstion of the validity of 42 c.F.R. $$ 412.106(bX2XiXB)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C' $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. 'lhe

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, tle Board hereby closes

the case.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A, CP C- A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD:

5/15/2019

X clayton J. Nix

Clayton J. Nix, Esq.

Chair

Signed by: Cla!,'ton J. Nix A

Enclosure: Schedule of Providers

oc: Justin Lattirnore. Novitas Solutions (Blectronic Mail wiSchedules of Proviclers)

Wilson Leong, F'SS (Electronic Mail u,/Scheciules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Balt¡more, MD 2f2O7
4LO-786-267t

Lucile Salter Packard Children's Hospital at Stanford
Ms. Melanie Davidson
725 Welch Road
Palo Alto, CA 94304

Noridian Healthcare Solutions
Ms. Lor¡iane Frewert
Appeals Coordinator, JE Providcr Audit
P.O. Box 6782
Fargq ND 58108-6782

RE: Lucile Sâlter Pâckard Children's Hospital at Stanford
Provider No.: 05-3305
FYE:8/31/15
PRRB Case No.: l9-0941

Dear Ms. Davidson and Ms. Frewert,

The Provider Reimbursement Review Board ("Board") has reviewed the j urisdictional documents in case
number l9-0941. The decision ofthe Board is set forth below.

Background

The Provider was issued a Final Determination of Adj ustments to the TEFRA Limit (Exception Request)
on June 4, 2018. The Board received the Provider's appeal request.in which it is "requesting the Board to
order the Medicare contractor to issue an adjustment for the addition . . . of services" on December 10,
2018, which is 189 days after the date ofthe final determination.¡

Board Decision:

Pursuant to 42 U.S.C. g l395oo(a) and 42 C.F.R. $ $ 405. 1835 - 405.1840 (2013), a provider has a right
to a hearing before the Board with respect to specifìc items claimed on a timely filed cost report if it is
díssatisfied rxith the final determination ofthe Medicare contractor, the amount in controversy is $10,000
or more (or $50,000 for a group), and the request for a hearing is filed withjn 180 days of the date of
receipt ofthe final determination. In accordance wìth 42 C.F.R. g 405.1801(a) and pRRB Rule 4.5, the
date offiling is the date stamped "received" by the Board on documents submitted by regular mail, hand
delivery, or couriers nol recognized as a national next-day courier.

Under these provisions, the Provider has 180 days from its receipt ofthe final determination (with a five-
day presumption for mailing) to file its appeal request with the Board. The final determination was dated
Jùne 4,2018 and it is presumed that the Provider received it 5 days later, on June 9, 2018. The provider
had 180 days from June 9, 2018 to file its appeal, which means the Provider,s appeal request was due to

I See Provider's Individual Appeal Request, December I 0, 2018.



the Board by December 6, 2018. The Board received the Provider's appeal via FedEx on December 10,
2018, which is 189 days after the date ofthe final determination and therefore untimely filed.

Conclusion:

The Boa¡d fìnds that it does not have jurisdiction ol/er the Individual Appeal for fiscal year end (..FyE,)
August 31, 2015 as it was not timely fìled pursuant to 42 C.F.R. $ 405.1835(a)(3) and dismisses case
number 19-0941.

A review of this determination may be available under the provisions of42 U.S.C. g l395oo(f1 and 42
C.F.R. $$ 40s.1875 and 40s.1877.

BOARD MEMBERS PARTICIPATING :

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

st16n019

X charlotte F. Benson

Charlotte F. Benson, CPA

Board N4ember

Signed by: PIV

cc: Wilson C. Leong, Esq., CPA, Iederal Specialized Selices



DEPARTMENT OF HEAI-TH & HUI4AN SERV¡CES{& Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2O7
470-786-2677

Electronic Mail

Robert L. Roth, Esq.
Hooper, Lundy and Bookman, P.C.
401 9tI Street, NW
Suire 550
Washington, D.C.20004

RE: Expedìted Judicìal R¿vìew Determination
I7 -2l36GC UNC 2013 DSH Part C Days Medicaid and Medicare/SSl Fractions Group

l)ear Mr. Roth:

TheProviderReimbursementReviewBoard("Board")hasreviewedtheProviders'Aprrl23,2019
request for expedited judicial review ("EJR"), for the above-referenced appeal. The Board's
determination is set forth below.

Issue in Dispute

The issue in this appeal is:

Whether the Hospitals' FY 2008 Medicare DSH [.e. disproportionate
share hospital] payments were understated because (a) the numerator of
the Medicaid fraction im¡loperly excluded inpatient hospital days
attributable to dually-eligible Medicare Part C plan enrollee patients and
(b) the Medicare/SSI fraction improperly included inpatient hospital days
attributable to Mcdicare Part C enrollee patients.r

Statutory and Regulâtory Backeround: Medicâre DSH Paym€nt

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare program has
paid most hospìtals for the operating costs of inpatient hospital services under the prospective payment
system ("PPS").2 Under PPS, Medicare pays predetermined, standardized amounts per discharge, sr.rbject

to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-spccific
factors.a These cases involve the hospital-specific DSH adjustment, which requires the Secretary to
providc increased PPS payments to hospìtals that serve a signifìcantly disproportionate number of low-
income patients.5

I Providers' EJR ¡equcst at L
2 See 42U.5.C. $ l395ww(dXl)-(5);42 C.F.R.Part 412.
t Id.
a S'¿c 42 U.S.C. $ 1395rvw(d)(5).
s See42U.S.C. $ l395ww(d)(5)(F)(i)(I); +2 C.F.R. $ 412.106.
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage ("lff'1.u
As a proxy for utilization by low-income patients, the DPP dete¡mines a hospital's qualification as a DSH,
and it also determines the amount of the DSH paymcnt to a qualifying hospital.T The DPP is defined as

the sum oftwo fractions expressed as percentages.s Those two fractions are referred to as ¡he
"Medicare/SSl" fraction and the "Medicaid" fraction. Botb ofthese fractions consider whether a patient
was "entitled to benefits under part 4."

The starute,42 U.S.C. $ l395ww(d)(5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerato¡ ofwhich is the
number ofsuch hospital's patient days for such period which were made
up of patients who (for such days) were entitled to benefits under part A
of this subchapter and were entitled to supplemental security income
benefits (excluding any State supplementation) under subclrapter XVI of
this chapter, and the denominator of which is the number of such
hospital's patient days for such fiscal year which were made up of
patienîs who (for such days) were entitled to benefits under part A of ¡}..is
subchapter. . . . (emphasis added)

The Medicare/SSl fraction is computed annually by the Cente¡s for Medicare & Medicaid Services
('CMS), and the Medicare contractors use CMS' calculation to compute a hospital's DSH payment
adjustment.e

The statut€, 42 U.S.C. g I 395ww(dX5)(F)(vi)QI), defines the Medicaid fraction as

the fraction (expressed as a percentage), the numerator ofwhich is the
number ofthe hospital's patient days for such period which consist of
paliçnts who (for such days) were eligible for medical assistançÇ under a
State plan approved under subchapter XIX [the Medicaid prograrn], but
who rvere nol ent¡tÌcd to hanafits underpart A of this suhchapter, înd ìha
denominator of which js the total number of the hospital's patient days
for such period. (emphasis added)

The Medicare contraclor determines the number of the hospital's patient days ofservice for which
patients were eligible for Medicaid brìt not entitled to Medicare Part A, and divides that nrrmber by the
total number ofpatient days in the same period.r0

Medicare Advantage P¡ogram

The Medicare program permits its benefìciaries to receive services from managed care entities. The
managed care statute implementing payments to health maintenance organizations ("HMOs") and
competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The statute at 42 U.S.C.

6 See 42U.5.c. g$ I395ww(d)(5XF)(i)(l) and (dXsXFXv); 42 c.F.R. $ al2,l06(c)(l).
7 See 42lt.S.C. $ $ I 395ww(dX5XFXiv) and (vii)-(xiii); 42 C,F.R. $ 412.106(d).
8 See 42U.5.C. g l395ww(d)(5)(F)(vi).
2 42 c.F.R. ç 4l 2. r oó(b)(2)-(3).
ro 42 C,F.R. $ 412.106(bX4).
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$ 1395mm(aX5) provides for "payment to the eligible organization under this section for individuals
enrolled under this section with the organization and entitled to benefits under part A ofthis subchapter
and euolled under part B of this subclupter . . ." Inpatient hospital days for Medicare beneficiaries
en¡olled in HMOs and CMPs prior to 1999 are refered to as Medica¡e HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U,S,C. $ t 3 95ww(d)(5)(F)(vi)1, which states that the disproportionate
share adjustment computation should include "patients who were entitled
to benefits under Part A," we believe it is appropriate to include the days
associated with Medicare patients who receive cûre at a qualified HMO.
Prior to December l, 1987, we were not able to isolate the clays ofcare
associated with Medicare patients in HMOs, and therefore, were unable
to fold this numbe¡ into the calculation lof the DSH adjustment].
However, as of December l, 1987, a field was included on the Medicare
Provider Analysis and Review (MEDPAR) file that allows us to isolate
those FIMO days that vr'ere âssociated with Medicare patients. Therefore,
since that time we have been including HMO days in the SSVMedicare
percentage Iof the DSH adjustment].r2

At thât time Medicare Part A paid for HMO services and patients continued to be eligible for Part A.r3

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed care
coverage under Medicare Part C were no longer entitled to have payment made for thei¡ ca¡e under Part
A. Consistent with the statutory change, CMS did not include Medica¡e Part C days in the SSI ratios used
by the Medicare contractors to calculate DSH payments for the fiscal year 2OO1-2004.t5

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided r¡ntil the
2Ôô4 Inpaticnt Prospcctivc Paymcnt Systcm ("IPPS") proposed nrles wcrc publishcd in the Federal
Register. ln that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that beneficiary's
benefits are no longer administered under Part A

ì I of Health and Human Services.

'2 55 Fed. Reg.35,990,39,994 (Sepr.4, 1990).
tt Id.

'a The Medicare Part C program did not begin operating r.¡ntil January 7,1999. See P.L. 105-33, 1997 HR 2015,
codified as 42U.5.C. $ 1394w-21Note (c) "EnroJlment Transition Rule.- An individual who is enrol)ed [in
Medicare] on December 3 I I 998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be en¡olled with that organization on January l, 1999, under part C ofTitle XVIII . . if fhat or+^\ization as a
conkact under that part for providing services on Jantary l, 1999. ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program wilh the new Medica¡e Advantage
program under Part C of Title XVIIL
1569 Fed. Reg. 48,91 8, 49,099 (Au e. I I ,2004).
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. . . . once a benefi.ciary elects Medícare Part C, lhose patient days
attributable to the beneficiary should not be included in the Medicare

fractíon of the DSH patient percentage. These patient days should bc

included in the count of total patient dctys in the Medicare fraction (the

denominator), and the patient's days for the M+C beneJiciary who is
also eligiblefor Medicaid would be included in the numerator of the
Medicaid fraction. . . (emphasis added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS final rule,
by noting she was "revising our regulatíons at [42 C.F.R.] $ 412.106(bX2Xi) to include the days

associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH calculation."r? In response to a

comment regarding this change, the Secretary explained that:

. . . Ile do ugree lhut once Medicare beneficiaries elecl Medicare Parl C
coverage, they are still, in some sense, entítled to beneJils under
Medicare Part A. We agree with the commenter that these days should
be included in the Medicare fraction of the DSH calculation. Therefore,
we are not adopting asfinal our proposal stated in the May 19, 2003
proposed n e to include the days associøted wirh M+C beneficiaries in
the Medicaid fraclion. Instead, we are adopting a policy to inchtde the
patient days for MiC benefciaries in the Medicare fraction . . . . if the
beneficiary is also an SSI recipient, the patient days will be included in
the numerator of the Medicar€ liaction. We a¡e revising our regulations
at $ 412.106(b)(2)(i) to include the days associated with M+C
beneficiaries in the Medicare fraction of the DSH calculation.r8
(cmphasis addcd)

This statement would require incÌusion of Medicare Part C inpatient days in the Medicare fraction ofthe
I)SH calculation.

Although the change in DSFI policy regarding 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language',¡/as published untll
August 22, 2001 whenthe FFY 2008 IPPS final rule was issued.re In that publication the
Secretary noted that no regulatory change had in fact occur¡ed, and amounced that she had made

"technical corections" to the regrlatory lânguage consistent with the change adopted in the FFY
2005 IPPS final nrle. These "technical conections" are reflected ar.42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiixB).'?0 As a resuit of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Paft C DSI-I
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,

ló 68 Fed. P.eg.27,154,27,208 (May 19, 2003).
¡? 69 Fed. Reg. at 49,099.
t8 Id.
te 72 þed,. Reg. 4'l l )0,47 384 (z\ug. 2?, ?007).
20 't2 F ed. P.eE. aT 47 41 l .
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CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2l

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Semices v. Sebelius
(Altina I),22 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
aclopted in FFY 2005 IPPS ru1e.23 However, the Secretary has not acquiesced to that decision.
More recently, in Attina Heatth Services v. Price ("Allina Il'),24 the D.C. Circuit confirmed that

t}re Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L2s The D.C. Circuit further fot¡nd in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to
this decision.

Providers' Rcquest for EJR

The Providers are challenging the inclusion ofPart C days in the Medica¡e/SSI fractjon and the exclusion
of dually-eligible Medicare Part C days from the numerator ofthe Medicaid fraction, used to calculate
their DSH payments based on the Secrelary's invalid rulemaking in the FFY 2005 IPPS Final Rule
(which thc Sccrctary improperly sought to impose without notice and comment in the rulemaking in the

FFY 2008 IPPS Final Rule codifuing the Part C days policy at 42 C.F.R. $$ a 12.106(b)(2)(i)(B) and
(bX2XiiiXB). The Provide¡s note that although the Board has jurisdiction over the DSH Medicare Parl C

Days Medicaid and Medicare/SSl fractions issue, they believe that the Board lâcks the authority to make

any changes to CMS policy. They believe that EJR is appropriate where there is a challenge over the

substantive and procedural validity ofthe rule requiring the inclusion ofPart C days in the Medicare/SSI
fraction.

Decision of the Board

Pursuant to 42 U.S.C. $ l395oo(Ð(l) and the regÙlations at 42 C.F.R.$ 405.1842(Ð(l) (2017), the Board is
required to grant an EJR request if it determines that: (i) the Board hasjurisdiction to conduct a hearing on

2'75Fed,. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed nrlenaking statrng: "We are aware that there might be some confusion about our
policy to include MA days in the SSI f¡action. . . . In order to further cìarifo our policy tbat patient days associated

with MA beneficia es are to bc included in thc SSI f¡action becaúse they are slill entitled to ben€fits under Mcdicare
Part A, we are proposing to replace tlre word'or'with the word 'including' in $   12.106(b)(2)(i)(B) and

ô 412.106(bX2Xiii)(B)."); Allina Heo lthcare Sens. v. Sebelius,904 F . Supp. 2d 75, 82 n.5 ,95 (2012), aff'd in parr
and rev'tl ín part,746F.3d 1\02 (D.C. Cir. 2014).

" 146 F. 3d 02 (D.C. Ctf.2014).
23 '146 F .3d at I 106 n.3, I I I I (affirming portion of lhe distdct court decision vacating the FFY 2005 IPPS mìe). See

also Allinq Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interpretalion ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code ol'
Federal Regulations until the summer of2007, was not a "logical oulgrowth" ofthe 2003 NPRM.").

'14 863 F.3d 937 (D.C. Cir.2Ol1).
25 I.t. at 943.
26 ld. ar 943-945.
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the specific matter at issue; and (ii) the Board lacks the authority to decide a specifìc legal question relevant
to the specific matter at issue because the legal question is a challenge either to the constitutionality ofa
provision of a statute or to the substantive or procedural validity ofa règulation or CMS Rulìng.

Jurisdictional Determi naLip!

The participants in this EJR request have frled appeals involving Èscal year 2013.

For pruposes of Board jurisdiction over a palicipant's appeal for cost repo¡t periods encling prior to
December 31, 2008 the participant may demonstrate dissatisfaction with the amount of Medicare
reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-disallowed cost,"
pursuant to the Supreme Court's reasoning se| oùt in Bethesda Hospital Association v. Bowen
("Bethesda").21 In that case, the Supreme Court concluded that a cost report submitted in full complianc€
with the Secretary's rules and regulations, does not bar a provider frorn clairnilrg dissaLislactju¡r with the
amount of reimbursement allowed by the regulations. Further, no statute or regulation expressly mandated
that a challenge to the validity ofa regulation be submitted first to the Medicare Contractor vr'here the
contractor is without the po'¡/er to award reimbursement.2s

On August 21, 2008, new regulations governing the Board were effective.2e Among the new regulations
implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which required for cost report
periods ending on or after l)ecember 31,2008, providers who were self-disallowing specific items had to
do so by following the procedures for filing a cost report under protest. This regulatory requirement was

litigated in Banner Heart Hospital v. Burwell ("Banner").3o ln Banner, the provider filed its cost report in
accordance with the applicable outlier regulations and did not protest the additional outlier payment it was

seeking. The provider's requ€st for EJR \¡r'as denied because the Boa¡d found that it lacked jurisdiction
over the issue. The District Court concluded that, uad,er Bethesda, the 2008 self-disallowance regulation
could not be applied to appeals rarsing a legal challenge to a regulation or other policy that the Medicare
Confracfor cor¡ld nof address.3l

The Secretary did not ap¡eal the decisìon in Banncr and decided to apply the holding to certain similar
administrative appeals. Effective April23,20l8, the CMS Administrator implemented CMS Ruling
CMS-1727-R which ìnvolves dissatisfaction with the Medicare Contractor determinations for cost report
periods ending on or after December 31, 2008 and which began before January 1, 2016, Under this
ruling, where the Board determines that the specific item under appeal was subject to a regulâtion or
payment policy that bound the Medicare Contractor and left it with no aÙthority or discretion to make
payment in the manner sought by the provider on appeal, the protest requirements of42 C.F.R.

|) a05.1835(aX I )(ii) were no longer applicable. However, a provider could electto self-disallow a

specific item deemed non-allowable by fìling the matter under protest.

2? I 08 S. Ct. 1255 (1988). See also CMS Ruling CMS- 1727-R (in self-disallowing an item, the provide¡ submits a

cost report that çomplies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively sell-
disallowed the item.).

'E 108 s. ct. at 1258-59.
2e 73 Fed. Reg. 30190, 30240 (May 23,2008).
ro 201 F. Supp. 3d l3l (D.D.C. 2016)
)t Id. at 142.
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The Board has determined that participants involved with the instant EJR requests of Medicare Part C

days issue are governed by CMS Ruling-l727-R, consequently, the Board hasjurisdiction over the

appeals. In addition, the participants' documentatioll shor¡r's that the estimated amount in controversy
exceeds $50,000, as requireii for a group appeal32 and the appeals were timely filed. The estimated

amount in controversy is subject to recalculation by the Medicare contractor for the actual fìnal amount in
each case.

Board's A¡alysis Regarding the Ap!9êl€lLIËSug

The appeals in this EJR request involve the 2013 cost reporting period. Thus, the appealed cost
reporting period falls squarely within tåe time frame applicable to the Secretary's Part C DSH
policy being challenged whioh was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the

time period at issue in these requests, the D.C. Circ'Ltit in Allina lvacated this
regulation. However, the Secretary has not formally acquiesced to that vlccltur and, in this
regard, has not published any guidance on how rhe vacatur is being impleme¡ted (e.g., only
circuit-wide versus nationwide).33 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the circuit within whìch they are located.3a Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Reqardine the EJR Requell!

The Board finds that:

l) lT hâs jì¡ris(li(:tion {)ver thc r ätter lol tlre subjer;t year a¡rd that ths parliÇipants are entitled
to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ a 12.106(b)(2)(i)(B) and
(bX2XiiiXB), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R. $

405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XiXB) and (bx2xiiiXB) (2011) codifying the Medicare Part C DSFI
policy adopted in the FFY 2005 IPPS final mle are valid.

)2 See 42 C.F.R. $ 405.1837.
3i See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68 ,7'1-82 (D.D.C. 2016), aff'd,875 F 3d 701 (D.C.

Cit.2017).
3a See 421).5.C. $ l395oo(f)(l).
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ l395oo(f)(l) and

hereby grants the Providers' request for EJR for the issue and the subject year. The Providers
have 60 days from the ieceipt of this decision to institute the appropriate action forjudicial
review. Since there are no other ìssues under dispute in this case, the case is hereby closed.

Board Members Participating:

Clayon J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

5/16/2019

X Clayton l. trtix
Clay.ton J. Nix, Esq.

Cha ir
Siqned by: Clayton J. N¡x -A

Enclosures; Schedule of Providers

cc: Laurie Polson, Palmetto(Electronic Mail w/ Schedule of Providers)
Wilson Leong, Esq., Federal Specialized Services (Electronic Mail Schedule ofProviders)



DEPARTMENT OF IIEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-786-2677

Eleètronic Deliverv

Maureen O'Brien Griffin, Esq.

Hall, Render, Killian, Heath & LYman
500 Norlh Meridian Street
Suite 400
Indianapolis, lN 46204

RE: EJR Determinâtion
l3-1842GC ProMedica 2008 SSI Ratio Medicare Advantage Days CIRP Group

l5- I l04cC Advocate Health 2010 DSH Medicare/lr4edicaid Fraction Part C Days CIRP Group

l5-308lGC MediSys Health Network 2012 DSH MedicareMedicaid Part C Days CIRP
'1.5-3452GC Community Healthcare System 2013 DSH Part C Days CIRP Group
16-ll36cC Hall Render Northshore Univ. 2011 DSH Medicare,Medicaid Fraction Part C Days CIRP

l6-1188GC MediSys Health Network 2013 DSH Pafi C Days CIRP Group
16-1331GC Genesis Health System 2009 DSH Part C Days CIRP Group
16-1885GC Advocate l-Iealth 2011 DSH Medicare/Medicaid Fraction Parl C Days CIRP Group

l6:2023CC, Advocate 2009 Medicare/Medicaid Patt C Days CIRP

Dear Ms. Griffin:

TheProviderReimbursementReviewBoard("Board")hasreviewedtheProviders'April26,
2019 request for expedited judicial review C'EJR') (received April 29,2019) for the appeals

referenoed above. The Board's detemrination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

The improper inclusion by the [Medicare Contractor] and the

Centeß for Medicare & Medicaid Services (CMS) of inpatient
days attributable to Medicare Advantage patients in the numerator
and [denominator] of the Medicare Proxy when calculating the

disproportionate share hospital (DSH) eligibility and payments.r

Statutorv and Requlatory Backqround: Medicare DSH Pavmênt

Part A of the Medicare Act covers "inpatient ììospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

I Provide¡s' EJR Request at I
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prospective payment system ("PlS'1.2 Under PPS, Medicare pays predetermined, standardized

ämounts peidischarge, subject to certain pa)ment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.{ These cases involve the hospital-specifio DSH adjustment, whioh requires the

Secïetary to provide increased PPS paynents to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dff'1.0 As a proxy for utilization by low-income patients, the DPP detemines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum oftwo fractions eipressed as percentages.8 Those t"vo

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these ftactions conside¡ whether a patiertt was "entitled to benefìts under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(Ð(vÐ(l), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerato¡ of which is
the number of suôh hospital's patient days for such period which
were made up of patients who (for such days) were entítled to

beneJits under part A of this subchapter and were entitled to

supplerrrental security income bencfits (cxcluding any Statc
supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of ¡}Jis

subchaptcr....e

The Medicare/SSl f¡action is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. ro

The statute, 4211.5.C. $ 1395\ /w(àX5)(F)(vi)(II), defines the Medicaid f¡action as:

the f¡action (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

2 See 42\,J -5.C. $ l395ww(dXl)-(5)i 42 C.F.R.Part 412.
3Id.
a See 42tJ.S.C. g l395ww(d)(5).
5 Seè 42lJ.5.C. $ 139sww(d)(s)(F)(i)(I); a2 C F.R. $ 412 106.
6 See 42 rJ.S.C. $ $ l395ww(dX5XF)(i)(I) and (dXsXFXv); 42 c F R $ a l2.l06(c)(l).
7 See42lJ.S.C. $$ l395ww(dX5)(F)(iv) and (vii)-(xiii); a2 C.F R. $412.106(d).
I See 42U.5.C. $ 139sww(d)(s)(F)(vi).
e (Emphasis added.)
,o 42 C.F.R. $ 4r2.106(bX2)-(3).
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consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to benefits under
part A of this subchapter, and the denominator of which is the totâl
number of the hospital's patient days for such period.ll

The Me<licare contractor detennines the numbe¡ of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.12

Medicare Advantaqe P¡ogram

The Medicare program permits its beneficia¡ies to receive services from managed care entities.
The managed care statute implementing payÛlent3 to ltealth l¡laiûtena¡rce organizations
("HMps") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
statutè at 42lJ .5.C. $ 1395mm(a)(5) provides for "pa)¡rnent to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and en¡olled under part B of this subôhapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the Septembet 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection t886(d)(5)(F)(vi).of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
'þatients who we¡e entitled to benefits under Part 4," we believe
it is appropdate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to Decembe¡
1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into tåe calculation [of the DS]I adjustmentl.
However, as of December l, 1981, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage lof the DSFI
adjustment].ra

rr (Emphasis added.)
t2 42 C.F.R. ç 412.106(bx4).
rJ of Health and Human Services.
¡4 55 Fed. Reg.35990,39994 (S€pt.4, 1990).
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At that time Medrcare Part A paid for HMO services and patients continued to be eligible for
Part A. ls

With the creation of Medicare Part C in 7997,t6 Medicare. beneficiaries who opted for manageô

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. tj

No fufiher guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed mles were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. - . . once a beneficiary elects Medicare Part C, those patient days
aÍtributable to the benertciary should not be included in Íhe
Medicarefraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicaid fraction (the denominator), dnd the patient's days for
the M+C beneficiary who ß also eligiblefnr Medicaid would be

included in the numerator of the Medicaidfraction . . . .t8

The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12. i 06(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
ualculatiol."le Lr respouse to a comment regarding this changc, thc Sccrctary cxplaincd that:

. . . l|/e do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we aÍe not (tdopting as final our proposal
stated in the May 19, 2003 proposed rule 1o include the days

t5 ld.
ró The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 l{R2015,
codiJìed as 42lJ.S.C. g 1394w-21Note (c) "Erollment Transition Rule.- An individual who is enrolled fin
Medicare] on December 3l 1998, witb an eligible organization under. . . [42 U.S.C. l395mn] shall be considered

to be erLrolled with that organization on January 1, 1999, under pan C ofTitle XVIII . . ifthat organizatìon as a

contract under that part for providing services on January I , 1999 ' . . ." This was also known as

.Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advartage
program under Part C of Title XVIIL
r? 69 Fed. P*eg. 48918,49099 (Aug. 1 l, 2004).
¡8 68 t ed. Ileg. 27 154,27208 (May 19, 2003) (emphasis added)
¡e 69 Fed. Reg. at 49099.
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associated wiîh M+C beneficiaries in the Medícaidfraction.
Instead, we are adopting a polícy to include the palient days for
M+C benertciaries in the Medicarefraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. 

.We 
are revising our

regulations at $ 412.106(b)(2)(i) to include the days associated
\¡/ith M+C beneficia¡ies in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. 0 4I2.lQ6(b)(2)(i) was included in the

Angust 11, 2004 Federal Register, no change to the regulatory language was published until
Augrrst 22, 2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical cor¡ections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (rhe "Part C DSH
policy"). Subsequently, as part of the FFY20ll IPPS fìnal rule publishe<l on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2XiiiXB) "to clarify" the Part C
DSH policy by replacing the word "or" with "including.;'23

The U.S. Circuit Court for the Distriot of Columbia Á Allina Healthcare Services v. Sebelius
(AÌlina l),za vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has r,'ot acquiesced to that decision.
Moie recently, n Allina Health Services v. Price ("Allina t'),76 the D.C. Circuit confïrmed thât
the Secretary's 2004 attempt to change tbe standard to include Part C days in the Medicare

'zo 
1d (emphasis added).

2t 72Fed.Reg. 47130, 4TBa (Aug.22,2007)
22 72 Fed. Reg. at4741L
23 75 Fed. Reg.50042, 50285-50286,50414 (Aug. 16,2010). See qlso 75 Fcd. Rcg.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware thal there might be some conf,lsion about our
policy to include MA days in the SSI fiaction. . . .In order to further clariff our policy that patient days associatcd

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' with the word 'including' in $ 412 106(b)(2)(i)(B) and

ç 412.106(bx2xiii )(B)."); Àllina Heqlthcare Servs. v. Sebelius,904 F. Supp- 2d'15,82n.5,95 (2012), aff'cl ìnpart
and rev' tl in part, 7 46 F. 3 d I I 02 (D.C. Cir. 20 la)

'14 
746F.3d I102 (D.C. Ctr.2014).

25't46F.3datll06n.3, llll (affirming portion of the district couf decision vacating the FFY2005 IPPS l1rle). Jee

also Allina l-Iealth Servs. v. Sebelius,904 F. Supp.2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's interpretatio¡ oflhe fraÇtions in the DSH calculation, announced in 2004 and not added to the Code of
I Federal Regulations until the summe¡ of2007, was not a "logical outgrowh" ofthe 2003 NPRM')

26 863 F.3d 93'1 (D.C. Cir.2017).
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fraction had been vacated in Àllina L21 The D.C. Circuit further lo:und in Àllína II that the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision inAllina
fll , the 2004 regolation requiring Part C days be included in the Part A./SSI fraction and removed
f¡om the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rale."2e Accordingly, the
Providers contend t¡at the Board should grant their request for EJR.

The Providers assert that, punuant to 42U.5.C. $ 1395oo(f)(1), the Boa¡d must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that theBoard is bound by the reg¡lation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Provide¡s believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to g¡ant an EJR request if it determines that: (i) the Boa¡d has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matte¡ at issue because the legal question is a
challenge either to the constitutionality ofa provisio¡r ofa statute or to the substantive or prooetlural
validity of a regulation or CMS Ruling.

Jurisdictional Dete¡mination

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 200 through 2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed ìssue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen (" 8 ethesda").3o In that case, the Supreme Court concluded that a cost

17 I¿1. ar 943.

'z8 Id. at 943-945.
2e Providers' EJR Request at l.
r0 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost r€port that complies with the Medicare paymerlt policy for the item and then appeals th€ item to the Boa¡d. The
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report submitted in fulI compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expresSly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the cont¡actor is without the .

power to award reimbursement.3l

On August 21,2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ehding on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by f-ollowing the procedures f'or fìling a cost ¡eport under
protest. This regulatory requirement was litigated tn Banner Heart Hóspital v. Burwell
("Banner").33 In Banner, the provider filed its cost report in acco¡dance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, :under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in -B anner and decided to apply the holding to cefain
1 similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before
January i, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
Hog,ovor, a proviclcr could elect to self-clisallow a specitìc item deemed non-allowable by filing
the matter under protest.

The Board has determined that juriscliction over the participants involved with the rnstant EJR

request is governed by the decision in Bethesda and CMS Ruling CMS-1727-F'. \n addition, the
pafticipants' documentation shows that the estimated amount in conÍove¡sy exceeds $50,000, as

required for a group appeal3s and the appeals were timely filed. The estimated amount in
confove{sy is subject to recalculation by the Medicare contractor for the actual final amonnt in
each case.

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
3t Berhescla,l08 S. Ct. aT 1258-59.
r2 ?3 Fed. Reg. 30190, 30240 (May 23,2008).
31 20r F. supp.3d l3l (D.D.c.2016).
34 Id. at 142.
15 See 42 C.F.R. $ 405.1 837.
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Board's Analvsis Resardine the Appealed Issue

The appeals in these EJR requests involve the 2008 though 2013 cost reporting periods. Thus,

the appealed cost reporting periods fall squarely within the time frame applicable to the

Secretary's Part C DSH policy being chalienged which was adopted in the FFY 2005 IPPS ltnal
rule and late¡ codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY
2008 IPPS final mle (with â minor revision published in the FFY 201 1 IPPS final'rule). The

Board recognizes that, for the time period at issue in these requests, the D.C. Circrit in Allina I
vacated this regulation. Flowever, the Secretary has not formally acquiesced to thal vacatur 

^rLd,
in this regard, has not published any guidance on how the vacatur is being implemented (e.9.,

only circuit-wide versùs nationwide).36 Moreover, the D.C..Circuit is the only circuit to date that

has vacated the regulation and, if the Boa¡d were to grant EJR, the Provide¡s would have the

right to bring suit in either the D.C. Circuit or the circuit within which tbey are located.3T Based

on the above, the Board must conclude t]rat it is otherrvise bound by the regulation for purposes

of this EJR request. 38

Board's Decision Regardine the EJR Request

The Board finds that:

1) It has jurisdiction ove¡ the matter for the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the remaining participants' assertions regarding 42 C.F.R.
g$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
g 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.
gg 412.106(bX2XiXB) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 4 i2.106(bX2)(iXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ l395oo(f)(1) and

hereby grants the remaining Provide¡s' request for EJR for the issue and the subject years. The

)6 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C 2016), aff'd,875 F,3d 701 (D.C.

Cit. 2017).
37 See 42rJ.S.C. $ l395oo(f)(1).
r8 On April 29,2019, one of the Medicare contractom, Wisconsin Physicians Service ("WPS"), filed an objection to

the EJR request in two cases identified in the EJR request. In its filing, WPS argues that the Board should deny the

EJR request because tße Board has tbe authority to decide the issue under appeal since it is not bound by the

Secretary's regulation that the federal district court vacaled in Allina. The Board's explanation of its authority
regarding lhis issue addrcsses the arguments set out in WPS' cltallenge-
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Providers have 60 days from the receipt of this decision to institute.the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A, CP C- A
Robeft A. Everts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD

5/16/2019

X Clayton J. Nix

Clayton J. Nix, Esq.

Chair
5¡qned by: clayton J. Nix -A

Enclosures: Schedules of Providers

Bryron Lamprecht, WPS (J-8)

.lLLditlr Cummings, CCS (J- I5)
Danene I lartley, Nattonal Govemment Serv'ices (J-ö)

Paru VanArsdale, National Govcmment Services (J-K)
Wilson Leong. FSS
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Electronic Deliverv

James Ravindran, President

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

IRß: ÈJR Determínafion
l5-0567GC QRS BJC 2010 DSH Medicaid Fraction Medicare Managed Care Part C Days CIRP
15-0568cC QRS BJC 2010 DSH SSI Fraction Medicare Managed Care Days CIRP
I5-2590GC QRS BJC 2012 DSH SSI Fraction Medicare Managed Care Days CIRP
l5-2640GC QRS BJC 2012 DSH Medicaid F¡action Medicare Managed Care Part C Days CIRP
17-0837cC QRS BJC 2013 DSH SSI Fraction Medicare Managed Care Days CIRP
l7-0838GC QRS BJC 2013 DSH Medicaid Fraction Medicare Managed Care Part C Days CIRP

Dea¡ Mr. Ravindran:

The Provide¡ Reimbursement Review Board ("Board") has reviewed the P¡oviders'May 1,2019
request for expedited judicial review ("EJR'I for the appeals referenced above. The Board's
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

IW]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutorv and Reeulatorv Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital servrces." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

ì Providers' EJR request at I
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prospective payment system ("PPS").2 l-Inder PPS, MerJicare pays predefermined, sfandardizerl
amounts per discharge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the
Secietary to provide increased PPS pa)rynents to hospitals that serve a significantly
disproportionate numbe¡ of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dnf)''¡ 0 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualiffng
hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient wâs "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of Íhis subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such hscal year which were made up of patients who (for such
days) rvere entítled to henefits under parfl ofthis suhchapter . . . .

The lvledioare/SSI lracLion is cornpLrted arurually by tlru Culturs fur Mudiuaru &.. Mur.liuaiil
Scrviccs ("CMS'1. and thc Mcdicarc contractors usc CMS' calculation to compute a hospital's
DSH payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXU), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

'1 
See 42 lJ.S.C. $ l 395ww(d)(l)-(5) ; 42 C.F.R. P art 412.

r ld.
4 See 42lJ.5.C. g l395ww(d)(5).
5 See 42tJ.s.C. g l39sww(d)(s)(F)(iXl); a2 C.F.R. $ 412.106.
6 See42U.s.c. g$ 1395ww(d)(5XFXiXI) and (dX5XF)(v); 42 C.F.R. $ al2.l06(c)(l).
1See42tJ.S.C. $$ l395ww(dx5XF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d).
I See 42U.5.c. $ l39sww(d)(s)(F)(vi).
e (Emphasis added.)
,o 42 C.F.R. $ 412.106(bX2)-(3).
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assistance under a State plan approved undff subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
p¿1rt A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r 1

The Medicare contractor determines the number of the hospital's patient days of sewice for
which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that
number by the total number of patient days in the same period.r2

Medicare Advantage Prosram

"ihe Medicare program permits its beneficia¡ies to receive services tiom managed care entities.
The managed care stahJte implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
staf.úe ar 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and en¡olled unde¡ part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"paiients who were enfille<Ì 1o henefìÎs r¡nder Part A," we helieve
it is appropriate to include the days associated with Medicare
pat¡euts wbo receive care at a qualificd IIMO. lrior to Deccrirber
l, 1987 , wc ì¡/orc not oblc to isolate the days ofcorc ossociatsd
.rvith Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSFI adjustment].
I{owever, as ofDecember I,1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) fìle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustmentl.ra

rr (Emphasis added.)
t, 42 C.F.R. $ 412.106(bX4).
rr of Health and Human Se¡vices.
14 55 Fed. Reg.35990,39994 (Sept.4, 1990).
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A1 thaf lime Medicare Part A paid for HMO services and patients confìnred to he eligible for
Part A.l5

With the creation of Medicare Part C in 1997 ,t6 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.\1

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . onoe a benefi<;iary has clccted to join an M+C plan, that
beneficiary's benefìts are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
ottributdble to the benertciary should not be included in the
Medicare fraction of the DSH patient percenÍage. These patient
days should be included in the count oftotal patient days in the
Medicaid fraction (the denominator), and the patient's days for
rhe M+C beneficiatry who is also eligiblefor Medicaid would be
included in the numerator of the Medicaid fraction . . . .t8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
ìnclude thç rJays associatecl with [Part C] heneficiaries in the Medicare f¡action of the DSH
calculation."re ln response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that once Lt[edicare beneficiarie,s elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSFI
ôalculation. Therefore, we are not adopting as fi.nal our proposal

ts Id.
l6TheMedicarePa C program did not begin operating until January 1,1999. See P.L, 105-33, 1997HR2015,
codiJied as 42U.5.C, $ 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled lin
Medicare] on December 31 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered
to bc en¡olled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a
contract und€r that part for providing sewices on January I, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L- 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantagc
program under Part C of Title XVIIL
r7 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
l8 68 Fed. P\eg.27154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. at 49099.
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statcd in thc I[a¡, 19, 2003 proposed rule to inch'da the days
essoc¡ated with M+C beneJìciaries in the Medicaidfraction.
Instead, we are adopting a policy to include the patient days for
M+C benefrciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recìpient, the patient days will be included in the
numemtor of the Medicare fraction. V/e are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xt) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regrrlatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Parl C days were
required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2)(Ð(B) and (bX2)(iiiXB) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."23

Thc U.S. Circuit Court for the Distriot of Columbia in,4llina Hcaltkcarc Scn,iccs v. Scbclius
(Allina t),24 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS fìnal rulc codifying thc Part C DSH policy
adopted in FFY 2005 IPPS rule.25 However, the Secretaly has not acquiesced to that decision.
More recently, in Allina Heatth Services v. Price ("Allina Il'),26 the D.C. Circuit confirmed that

'zo 
.¿d. (emphasis added).

2t '12 Fed. Reg. 47130, 47384 (Aug. 22,2007).
22 72 Fed.P.eg. at 47 411.
21 75 Fed. Reg. 50042, 50285-50286,50414 (Aug. 16,2010). See also 75 Fed. Reg.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI f¡action. . . . In order to further clarifu our policy that patient days associated
with MA beneficiaries a¡e to be included in the SSI fraction because they are still entitled to benefits unde¡ Medica¡e
Part A, we are proposing to replace the word 'or' with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); Allina Healthcqre Servs. v. Sebelius,904 F. Supp. 2d 7 5,82 n.5,95 (2012), aff'cl ¡n pqrt
ancl rev'cl inpart,'146F.3d I I02 (D.C. Cjr.2014).
1o 746 F. 3d, l l 02 (D.c. cn,2ot4).
25746F.3d.at 1 106 n.3, I I I 1 (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

olso Àllina Health Servs. v. Sebelius,904 F. SupP. 2d15,89 (D.D.C 2012) ("The Court concludes that the

Socretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Rcgulations until the summe¡ of 2007 , was not a "logical outgrowth" of the 2003 NPRM.").

'z6 
8û F.3d937 (D.C. Cir.2011).
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the Secrefary's 2004 atiempt tn change the standard to include Part C cìays in the Medicare
fraction had been vacated in Allina L27 The D.C. Circuit further fot¡d i¡ Allina II Tbat lhe
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[Il , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. gg 412.106(bX2)(i)(B) and
(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rule."2e Accordingly, the
Providers Òontend that the Board should gant their request for EJR.

The Providers assert that, pu¡suant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.g 405. 1842(Ð(1) (2017), the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
condùct a hearing on the specific matter at issne; ancl (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
tùallulgu i;ithul to ths uuns[itu[iolali ty ul'a pruvisiun ofa s[atutc or to Lhc substantive or procedural
validity of a reg¡ulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2010, 2012 and 2013 .

For pruposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare ¡eimbì-rrsement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

21 Ll. aT 943.
18 Id. ar943-945
2e Providers' EJR Request at I
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,Association t,. Bo$,en ("Bethesda"¡,to In tåat case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.3l

On August 21,2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific iter¡rs had to do so by following the procedures for fìling a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").33 ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was dcnicd bccause the Board found that it lacked jurisdiction over
the issue. The District Court concluded bhat, :under Bethesda, lhe 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in Banner ar,d decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January l, 2016, Under this ruling, where the Board determines that the specifìc item under
appeal was subject to a regulation or payrnent policy that bound the Medicare Contractor and left
it lvith no authority or disoretion to mako payment in tJle mamer sought by the provider on
appeal, the protest requirements of 42 C.F.R. $ 405.1835(aXl Xii) were no longer applicable.
Howevcr, a provitler r:ould elect to sell'-disallow a specilic iteur deellled ur¡l-allowable by tiling
tho m¿rttor und0r pì0tout.

The Board has determined that the remaining participants involved with the instant EJR request
are govemed bythe decision in Bethesda and CMS Ruling CMS-1727-F'.7n addition, the
partrcipants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.35 The appeals were timely filed. Based on the above, the Board finds
that it has jurisdiction for the above-captioned appeals and the underlying providers. The

30 108 S. Ct. 1255 (1988). .l¿e a/so CMS Ruling CMS-1727-R (in self-disallowing an iten, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Conkactor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed thc item.).
tt Bethesda,108 S. Ct. at 1258-59.
12 73 Fed. Reg. 30190,30240 (May 23, 2008).
I 201 F. Supp.3d l3l (D.D.C.2016).
)4 Id. ar 142.
)5 See 42 C.F .R. $ 405.1837.
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eslimated amounl in conlroversy is suhjecl to recalculation hy the Medicare conlraclor for the
actual final amount in each case.

Board's Analvsis Regardine the Appealed Issue

The appeals in these EJR requests involve the 2010,2012 and 2013 cost reporting periods. Thus,
the appealed cost reporting periods fall squarely within the time frame applicable to the
Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified 

^t 
42 C.F.R, $ $ 412.106(bX2XiXB) and (bX2XiiÐ(B) as paft of the FFY

2008 IPPS final rule (with a minor revision published in the FFY 201 I IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D.C. CirouiI ín Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to tha| vacatur and,
in this regard, has not published any guidance on how the vacatur is being implemented (e.g.,
only oircuit-wide versus nationwide).3ó Moreovèr, the D.C. Circuit is the only circuit to dâte that
has vacated the regulation and, if the Board were to grant EJR, the Providers would have the
dght to bring suit in either the D.C. Circuit or the circuit within which they are located.3? Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request. 38

Board's Decision Regarding the EJR Request

The Board finds that:

l) It has jurisdiction over the matter for the subject years and that the participants in these
group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions reguding 42 C.F.R. $$ 4i2.106(b)(2)(i)(B) and
(tr)(2)(rii)(H), [huru aru lu lirttlrrgs ol lirct lì'rl lesolutrorr lry thu Lloartl;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiD@) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

i6 See generally Grant Mecl. Ctr. v. Burwell, 204 F. Supp. 3d 68,7'7 -82 (D.D.C.2016), qff d,875 F.3d 701 (D.C.
Cr.2017).
)7 See 42V.5.C. g l395oo(Ð(l).
38 On May 2, 2019, one ofthe Medicare contracton, Wisconsin Physicians Service ("WPS"), filed an objection to
the EJR request in each of the cases identified in the EJR request. In its filing, WPS argues that the Board should
deny the EJR request because the Board has the authority to decide the issue under appeal since it is not bound by
the Secretary's regulation that the federal district court vacated in Allina. The Board's explanation ofits authority
regarding this issue addresses the arguments set out in WPS' challenge.
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Accorclingly, the Board finds that the questinn of the validity nf 42 C.F.R. $0 412.lfl6(bX2XiXB)
and þ)(2)(iii)(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f1(1) and
hereby grants the Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under disppte in these cases, the Board hereby closes
those cases.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

5/16/2019

X Clayton.t. Nix

Clay.ton J, N¡x, Esq.

Ch a¡r

Signed by Clayton.i. Nix -A

Enclosures: Schedules of Providers

cc: lìyron Lamprccht, WPS (Eleotronio Mail uy'Sohedules of Providers)
Wilson Leong, [iSS lElectronio Mail VSclrecìules of Proviclers)



DEPARTMENT OF HEALTH & HUMAN SERVICES(r:,#( Próvlder Relmbursëment Rëvlew Bóärd
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-786-267L

Electronic Mail

Christopher Keough, Esq.
Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW
Washington, DC 20026

Rt: Expedited Judicial Revíew Deternúnation
14-423lGC Tenet FY 2012 SSI Fraction Medicare Advantage Days Group

Dear Mr. Keough:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 17,
2019 request for expedited judicial review ('EJR') (received April 18, 2019) for the appeal
referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is

Whether Medicare Part C patients are 'entitled to benefits' under
Part A, such that they should be counted in the Medicare PaÍ
A/SSIr fraction and excluded from the Medicaid fraction
numetator ol vise-versa.z

Statutorv and Regulatory Backsround: Medicare DSH Payment

PaÍ A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatlent hospital services under the
prospective payment system ("efS'1.1 Under PPS, Medicare pays predetermined, standardized
amou.nts per discharge, subject to certain pa)¡rnent adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

¡ "SSI" is the acronym for "supplemental Security Income."
2 P¡oviders' EJR Request at 4.
3 See 42U.5.C. $ l395ww(d)(l)-(s);42 C.F.R.Part 412.
4Id.
5 See 42ll.S.C. g 1395ww(d)(5).
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Secretary to provide increased PPS paymenls to hospitals t¡af .serve a sign'ificantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off'1.2 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.8 The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient dâys for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefiß under part A of this subchapter . . . .

The Medica¡e/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS), arìd the Medicare contractors use CMS' calculation to compute a hospital's
DSH payrnent adjustment.r I

The statute. 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a pcrccntagc), thc numcrator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

6 See 42U.5.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F.R. $ 412.106.
7 See 42U.5.C. $$ l395ww(dX5)(FXi)(I) and (d)(5XF)(v); 42 C.F.R. $ a12.106(c)(l).
8 See 42tJ.S.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
e See 42U.5.C. $ l39sww(d)(5)(F)(vi).
ro (Emphasis added.)
Iì 42 C.F.R. $ 412.106(bX2)-(3).
r'? (Emphasis added.)
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Thc Mcdicarc contractor dctcrmincs the number ofthe hospitol's patient doys of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
stat.rre at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization uncler
this section for individuals. enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should includc
'þatients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients ìvho receive care at a qualified HMO. Prior to December
l,1987,we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the salculation lof thc DSII adjustmcnt].
However, as of December 7,1987,a field was included on the
Mqdicare Provider Analysis and Rcview (MEDPAR) filc that
allorvs ns to isolate those HMO days that were assr:rciatecl with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].15

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.16

With the cieation of Medicare Part C in !997,t1 Medicare beneficiaries who opted for managed
care coverage unde¡ Medicare Part C were no longer entitled to have pal'rnent made for their

ì3 42 C.F.R. $ 4l2.lo6(bx4).
ra of Health and Human Seryices.
15 55 Fed. Reg. 35990,39994 (Sept.4, 1990).

'6 Icl.
¡? The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,
coclified as 42U.5.C. $ 1394w-21Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
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carc undcr Part A. Consistcnt with thc statutory changc, CMS did not includc Medicare lart C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004 . 18 \

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Pa)rynent System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable tq the beneficiary should not be included in the
Medicare fractíon of the DSH patient percentage. These patient
days should be included in the count of totd.l patient days in the
Medicaid fraction (the denominator), and the patient's days for
the M+C benefr.ciary who is also eligible for Medicaîd would be
included in the numerator of the Medicaidfraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "rcvising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . Lí¡e do agree thdt once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefrts
undet lvÍedicuye Purt A, We agree with thÈ ùúnrnrertel tllat these
days should be included in the Medicare fraction of the DSH
caltulatiùrì. Tlrerefore, we arc not udopting us Jìnul uur prupusul
stated in the Malt 19, 2003 proposed rule to ittclude the da)ts
assocíated with M+C beneficiaries ín the Medicaid fraction.
Instead, we are adoptíng a policy fo include the patient days for
M+C benefrciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare f¡action. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days associated

Medicarel on Decembe¡ 3l 1998, with an eligible organization under . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C of Title XVIII . . if that organization as a
contract under that part for providing sewices on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8,2003, replaced the Medicare+Choice prog¡am with the new Medicare Advantage
program under Part C of Title XVIII.
18 69 Fed. Reg.48918,49099 (Aug. 11, 2004).
¡e 68 Fed. F!eg.27154,27208 (May 19,2003) (emphasis added).

'?o 
69 Fed. Reg. at 49099.
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with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Auglst 22,2007 when the FFY 2008 IPPS final rule was issued.22 ln that publication the

Sècretary noted that no regulatory change had in fact occurred, and an-nounced that she had made
"technical cor¡ections" to the regulatory language consistent '"vith the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XìiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Pat C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court fo¡ the District of Columbia in Allina Healthcare Services v. Sebelius
(Altina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSII policy and the

subsequent regulations issued in the FFY 2008 IPPS final nrle codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.2ó However, the Secretary has not acquiesced to that decision.
More recently, in Allina Heatth Services v. Price ("Altina IÌ'),27 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L28 The D.C. Circuit further fotnd in Atlina II that the
Sccrctary failcd to provide propor notioo and oommsnt bsforo inoluding Part C daye in tho
Medicare fract'ions published for FY 2012.2e Once again. the Secretary has not acquiesced to
this dccision.

'zr 1øl. (emphasis added).
22 72 Fed. Reg. 47130,47384 (Ãu9.22,2007).

'3 72Fed.F.ieg. at 47411.
24 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). See also 75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are awa¡e that there miglrt be some confusion about our
policy to include MA days in the SSI Ilaction, . . . In order 10 flr her clarjfy otrrpolicy thatpatient days assocjated
with MA beneficiaries are to be included in the SSI fraction because they are still entilled 1o benefits under Medicare
Part A, we are proposing to replace the wo¡d 'or' with the word 'including' itt $ 412.106(b)(2)(i)(B) and

$ 412.106(bx2xiiÐ (B)."); Allina Healthcare Servs. v. Sebelius,904 F. Sryp. 2d75,82 n.5,95 (2012), aff'd in part
and rev'd in paft,746 F.3d ll02 (D.C. Cit.2014).
2s 746F.3d l l02 (D.c. cir.2or4).
26 746 F.3d at I 106 n.3, 1 I 1 I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes tlut the
Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Cod€ of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthc 2003 NPRM.').
27 863 F .3d.93'7 (D.C. Cir.2017).
28 ld. at 943.
2e lcl. at943-945.
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Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are

"entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare

Parl A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid ftaction effective October 1,2004.30

In Allina I, the Court affirmed the district couf's decision "that the Secretary's final rule was not
alogicaloutgrowthoftheproposedrule."3lTheProviderspointoutthâtbecausetheSecretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the
Part A-ISSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2Xi)(B) and (bX2XiiiXB).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity ofthe 2004 rule that the Board lacks the authority to grant. The Provide¡s maintain that
since the Secretary has not acquiesced 1o the decision in Allina I the Board remains bound by the

regulation. Hence, EJR is appropriate.

Dccision of the Board

Pursuant to 42 U.S.C. $ 1395oo(t)(1) and the regulations at 42 C.F.R. $ 405. 1842(Ð( 1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Boa¡d lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge eitherto the constitutionality ofaprovision ofa statute or to the substantlve or procedural

validity of a regulation or CMS Rlling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving hscal year 2012.

30 69 Fed. Reg. at 49,099
jt 

Alt¡nq I at 1109.
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For purposcs of Board jurisdiction over o porticiptnt's appeûls for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Boweni ("Bethesda-).32In that case, the Supreme Court concluded that a cost
report submitted in fulI compliance witl the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.33

On August 2I,2008, new regulations goveming the Board were effective.3a Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 l, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for Iiling a oost report ùrder
protest. This regulatory requirement was litigated i¡ Banner Heart Hospital v. Burwell
("Banner"),3s 7n Banner, the provider filed its cost report in accordance with the applìcable
outlier regulations and did not protest the addltional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, :under Belhesda, tbe 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Aprll23,2018, the CMS Administrator implemented
CMS Rulirg CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods encling on December 3 1, 2008 ancl which began before
J anualy l, 2016, Undel this ruling, where the Board determines that the specific item under
appeal rvas subject to a regulation or payment policy that bouncl the Medicare Conkactor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. S 405.1835(a)(1)(it) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal f¡om a revised NPR issued after August 21 , 2008, the
Board only has jurisdiction to hear that participant's appeal of matters that the Medica¡e

r'z 108 S. Ct. 1255 (1988). Se¿ ¿/s¿ CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare pa).m€nt policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
)i Bethesdø 108 S. Ct. at 1258-59.
ra 73 Fed. Reg. 30,190,30,240 (May 23,2008).
r5 201 F. Supp.3d 131 (D.D.C.2016)
36 Id. at 142.



EJR Determination fo¡ Case Nos. l4-423lGC
Akin Gump/Tenet 2012 Medicaid Fraction Medicare Advantage Days Group
Page 8

coltttaotol speoifiually rcvised withir the rEvìsed NPR.37 The Bòard notes that all palticipant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

A. Jurisdiction over Certain Appeals of Revßed Notices of Program Reimbursement (NPRs)

l. Revised NPRs for SSI Realignment

The Providers below appealed revised NPRs that implement a realigned SSI
percentage (to the Providers cost reporting year end), but not specifically adjust the

Part C days issued under appeal as required by 42 C.F.R. $ 405.1889 for Board
jurisdiction:

#42 Sinai Grace Hospital (Provider No. 23-0024),
#44 Harper Hutzel Hospital (Provider No. 23-0104),
#64 Valley Baptist Medical Center (Provider No. 45-0028), and

#75 Cypress Fairba¡ks Medical Center (Provider No. 45-0716).

The regulation, 42 C.F.R. $ 412.106(bX3), permits a provider to request to have its
data reported on,its cost reporting period instead of the Federal fiscal year. To do so,

"It must fumish to CMS, through its Intennediary, a written request including the
hospital's name, provider number, and cost reporting period end date. This exception
will be performed once per hospital per cost reporting period, and the resulting
percentage becomes the hospital's official Medicare Part A/SSI percentage for that
periorJ."

The Provi<lers requested thät their SSI perucütages bc rccilluulatcd fru r the fcdcral
fiscal year to their cost reporting year. CMS does not utilize a new or different data

match process when it issues a realigrred SSI percentage - all ol the underlying data
romains tho samo, it is simply that a ditlerent time period is used. 'l'he realignment
solely takes the SSI data for each provider and the total Medicare days for each

provider (previously accumulated and used in the original CMS published SSI
percentage) and reports it on the provider's cost reporting period instead of the

federal fiscal year which ends September 30th.

2. Revised NPR That Adjusted Medicaid Eligible Days

The following Provider appealed a revised NPR that increased the number ofdays in
the DSH calculation, but did not document that the specific category ofPart C days
under appeal were adjusted on the revised NPR as required by 42 C.F.R. $ 405.18 89
for Board jurisdiction over a the Part C Days issue:

#72 Sierra Medical Center (Provider No. 45-0668).

37 See 42 c.F.R. $ 405.1889(b)(l) (2008).
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The regulation,42 C.F.R. $ 405.1889 (2012), states that:

(a) If a revision is made in a Secretary or contractor
determination or a decision by a reviewing entity after the

determination or decision is reopened as provided in $

405.1885 of this subpart, the revision must be considered a

separate and distinct determination or decision to which the
provisions of . . . $ 405.1835 . . . of this subpart are applicable.

(b)(l) Only those matters that are specifically revised in a

revised determination or decision are within the scope of any

appeal of the revised determination or decision.

(2) Any matter that is not specihcally revised (including any

matter that was reopened but not revised) may not be

considered in any appeal of the revised determination or
decision.

3. Jurisdictional Determination Over Revßed NPR Appeals

Based on the above, the Board concludes that it lacks jurisdiction over the following
providers as it relates to the appeal ofthei¡ revised NPR because the revised NPRs at

issue did not adjust the Part C days issue as lequired by 42 C.F.R. $ 405. 1889:

#42 Sinai Crace IlosPital,
#44 Harper HtÍzel Hospital,
#64 Valley Daptist Medical Ccntcr,
#72 Sierra Meclical Center, and

#75 Cypress Fairbanks Medical Center.

Accordingly, the Board hereby dismisses the appeals of the revised NPRs for these

proViders from CaseNo. 14-4231GC. Since jurisdiction over a provider is a
prerequisite to granting a request for EJR. the Board hereby denies these providers'
requeit for EJRas it relates to their revised NPR appeals in Case No. 74-4231GC.38

Notwithstanding, each of these five providers appealed their oríginalNPR and their
originalNPF. appeals will remain pending in the case.

B. Jurisdiction Over Certain Hearing Requests That ll'ere Not Timely Fíled

Providers # 6 Doctors Hospital of Manteca (Provider No. 05-01 18) and # 47 Huron
Valley-Sinai Hospital (Huron Valley) (Provider No. 28-0221) did not file their

38 See 42 C.F.R. ç 405.1842(a).
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rcspcctivc appcols within 185 days of the issuanoe of their NPRs as roquirod. Doctors
Hospitai of Manteca's NPR was issued on February 24, 2015, and its appeâl was

received on September 4,2015,3e 193 days after the issuance of the final determination.
Huron Valley's NPR was issued February 26,2015, and its appeal was received on

September 4, 2015,40 l9l days after the issuance of the NPR.

Pursuantto42U.S.C. $ 1395oo(a)and42C.F.R. $$405.1835 -405.1840,aproviderhas
a right to a hearing before the Board with respect to a cost claimed on a timely filed cost
report if, among other things, it is dissatisfied with the final determination of the

intermediary and the request for hearing is receivecl by the Board within 180 <lays of the

date of receipt of the final determination by the provider. The NPR is presumed to have

been received 5 days after the date of issuance by the intermediary.al In this case, the
hearing requests were received more than 185 days after the presumed date ofreceipt of
the NPRs.a2 Consequently, # 6 Doctors Hospital of Manteca's and #47 Huron Valley's
appeals were not timely filed and the Board hereby dismisses the Providels from the case.

Since jurisdiction over an appeal is a prerequisite to ganting a request for EJR, the

Providers' request for EJR is hereby denied.

C. Non-issuance of an NPR

Pursuant to 42 C.F.R, $ 405.1835(c) a provider has the right to a hearing where:

( I ) A {inai contractor determlnation for the provider's cost
rcporting period is not issued (through no fault of the provider)
within 12 months after the date of receipt by the contractor of
the providcr's pcrfcctcd cost rcport or amcndcd cost rcport (as

specifiecl in $ 41'ì,24(f of this chapter). The <Ìate ofreceìpt hy
the contractor of thc providcr's pcrfcctcd cost rcport or
amnnclecì cost ralort is ¡resrmed Îcr he the date fhe conlracTor

stamped "Received" on such cost report unless it is shown by a
preponderance of the evidence that the contractor received the
cost report on a¡ earlier date.

(2) Unless the provider qualifies fo¡ a good cause extension
under $ 405.1836, the date ofreceipt by the Board of the
provider's hearing request is no later than 180 days after the

3e The Schedule ofProviders indicated that the hearing request for Manteca was received on August 28, 2015;
however, the Board's dated stamp on the hearing request in the jwisdictional documents indicates that the Board
received the hearing request on September 4,2015.
40 The Schedule ofProviders indicated that the headng request for Huron Valley was received on August 28, 2015,
however, the Board's date stamp on the hearing request in the jrLrisdictional documents indicates that the Board
received the hea¡ing request on September 4,2015.
4¡ 42 c.F.R. g aos.l80l(a)(l)(iii).
a'7 

.See 42 C.F.R.$ a05.1835(aX3Xi).
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expiration of thc 12 rnt-rntl pcriud for issuauce of the Iìual
contractor determination .

In conjunction with the promulgation ofthese regulations, the Board issued the following
instructionsa3 for appeals filed from the non-issuance ofNPRs, requiring the following
information be submitted with hearing requests:

7.4 - Failure to Timely Issue Final Determination If your
appeal is based on the failure of the Intermediary to timely
issue a final determination, provide a copy of:

. the certification page of the perfected or amended cost report,

. the certified mail receipt evidencing the Intermediary's
receipt ofthe as-filed and any amended cost reports,

. the [Medicare Administrative Contractor (MAC)] letter/e-
mail acknowledging receipt ofthe as-filed and any amended
cost reports,

. evidence of the [MAC's] acceptance or rejection of the as-

filed and any amended cost reports . . .aa

Rule 21 .4. requires the same documentation be placed under Tab A of the jurisdictional
documents that accompanies the Schedule ofProviders.

In this cose, Providers #5 Paradise Valloy Hospital (Provider No. 03-0083), #35 MacNeal
Nlemorial Hospital (Provider No. 14-0054) 'àr'd # 46 Huron Valley-Sinai Hospital
(Provider No. 23-0277) state on the Sohedule ofProvidors that their appeals were tìled
181 days, 181 days, and 184 days after the alleged receipt ofthe cost report. However,
the Board cannot verity this assertion because the Providers did not frle evidence of
receipt of the cost report as required by the Board's Rules and because nor did the
Providers submit any of the other information required in the Board's rules when filing
an appeal of the non-issuance of an NPR. Moreover, the appeals were not timely filed by
the Group Representative own admission. Therefore, tbe Board concludes that it lacks
jurisdiction over the Providers and hereby dismisses #5 Paradise Valley Hospital, #35
MacNeal Memorial Hospital, and # 46 Huron Valley-Sinai Hospital from this case.

Since jurisdiction over a provider is a prerequisite to granting a request for EJR, the
Board denies #5 Paradise Valley Hospital, #35 MacNeal Memorial, and #46 Hr¡ron
Valley-Sinai Hospital requests for EJR. Notwithstanding, MacNeal Memorial Hospital

a3 The Board's Rules can be found on the intemet at https://www.cms.gov/Regulations-and-Guidance/Revìew-
Boa¡ds/PRRBReview/Downloads/PRRBRules 03_0 l_20 I 3.pdf.
aa PRRB Board Rules effective March l. 2013.
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appealetl its originul NPFI' attl, as suclt, its urugiørzl NPR appeals will reruain pendilg in
this case.

D. Jurisdiction and EJR for the Remaining Providers

The Board has determined that the remaining participants involved with the instant EJR

request are govemed by CMS Ruling CMS-1727-R. The remaining appeals of revised
NPRs have adjustments to Part C days, as required. ln addition, the participants'
documentation shows that the estimated amount in controversy exceeds $50,000, as

rcquired for a group appeal.as The appeals were timely filed. Based on the above, the
Board finds that it has jurisdiction over the above-captioned appeal and the underlying,
remaining providers. The estimated amount in controversy is subject to recalculation by
the Medicare cont¡actor for the actuai final amount in each case.

Board's Analvsis Reqaidins the Appealed Issue

The appeal in this EJR request involves the cost reportin g period 2012, thus the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time periotl at issue in these ¡equests. However, the Secretary ltas not fomally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implem ented (e.g., only circuit-wide veÌsus nationwide). See generally Grant Med. Ctr.
v. Burwell,204 F. Supp. 3d68,7'7-82 (D.D.C.2016), appealfiled,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the
D.C. Circuit or the circuit within which they âre located. J¿¿ 42 U.S.C. $ 1395oo(f)(1). Basetl

on thc abovc, thc Board must conclude that it is otherwiso bound by tho regulation for purposos

ol this EJR request.

Board's Decision Regardins the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject year ancl that the remaining participants
in this group appeal are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $ $ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.
g 405.1867); and

45 Se€ 42 C.F.R. $ 405.1817
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4) It is wiLhuut the authority to decide the legal questiou of whether.42 C.F.R.

$$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B) (2011) codifying the Medica¡e Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ i395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes
the casc.

Board Members Participatinq:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD

s/11/2019

X Clayton l. Nix

Clayton J. Nir Esq.

Chrir
5¡g¡eü by. Cl¿ytú¡Ì J. hlix -A

Errclosure: Scliedule of Providers

cc: Justin Lattimore. Novitas Solutious (Electronic Mail w/Schedules of Providers)
Wilson Leong. FSS (Electronic Mail w/Schedules of Providers)
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1508 Woociìawn Drive, Suite 100
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James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Ave., Ste 5704
A¡cadia, CA 9i006

Rtz EJR Determínøtion
QRS Providence 201 I DSH Medicaid Fraction /Medicare Mngd Care Part C Days CIRP Grp
Case No. 15-0434GC

Dear Mr. Ravindra¡:

The Provide¡ Reimbursement Review Board ("Board") has ¡eviewed the Providers' May 1,2019
requestforexpeditedjudicialreviewC'EJR')fortheappealreferencedabove.rTheBoard's
determination regarding EJR is set fofth below.

Issue in Dispute:

The issue in this appeal is

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportronate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutory and Regulatory Backqround: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system ("PfS'1 : Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.a

I This EJR request also included case munber l3-3954GC. A decision in that case will be sent under separate cover.
2 Provide¡s' EJR request at 1
3 See 42IJ.S.C. $ 1395ww(d)(l)-(5);42 C.F.R.Part 412.
4 Id.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals tåat serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Dne"¡.r As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these frâctions consider whether a patient was "entitled to benefìts under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefiß under part A of l.his subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled 10 benefits under part A of fhis subchapter . . . .

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Scrviccs C'CMS'), and thc Mcdicalc controctors use CMS' colculotion to conlputc a hospital's

..DSH pa.yr.nent adjustment. r I

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consrst of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

5 See 42IJ.S.C. $ 1395ww(d)(5).
6 see 42rJ.s.c. õ r:ss'*i¿iòjtÐ(i)(r); a2 c.F.R. $ 412. r 06.
1 See 42U.5.C. $$ l395ww(d)(s)(F)(i)(I) and (dXsXFXv); 42 C.F.R. $ al2.l06(c)(l).
I See 42lJ.5.C. $$ l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C.F.R. ô 412.106(d).
e See 42U.5.C. $ l39sww(d)(s)(F)(vi).
ro (Emphasis added.)
rr 42 C.F.R. $ 412. r 06(bX2)-(3).
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part A of this subchapter, and the denominator of which is the total
number of the hospitai's patient days for such period.12

The Medicare contractor determines the number of the hosprtal's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number ofpatient days in the same period.13

Medicare'Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing pa).rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42U.5.C. $ 1395mm. The
sraitte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrollèd under part B of this subchapter . . ."
lnpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

ln the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XF)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states t¡at the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolats tho days ofuaro ussooiatccl
with Modioaro patients in HMOs, and therofore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. I6

r2 (Emphasis added.)
ri 42 C.F.R. $ 412.106(bX4).
ra of Health and Human Services.
I5 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 Id.
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With the creation of Medicare P art C in 1997 ,t1 Medicare beneficiaries who opted fof managed

care coverage under Medicare Part c were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscal
year 2001-2004.lE

No firrther guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary clects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fractíon of the DSH pûtient percentdge. These patient
days should be íncluded in the count of total patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligible for Medicaid would be

included ín the numerator o/ the Medicaid fraction . . . te

The Secretary purportcdly changed her position in the Federal fìscal year (.'FFY') 2005 IPPS

fina1 ru1e, by noting she was "revising our regulations at [42 C.F.R.] $ a12 106(bX2Xi) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
oaloulation."2o In response to a comment regarding this change, thb Secretary explainecl thal:

. . . Itre.lo dg'ee th¿It on¿te lule¿l ittu'e ban.efi.L:iuriu's el.et:l M¿tÌiu*e
Part C corcragc, thc.y arc still., in. stnn.c se.ns<z, entilled to hanertts

under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as Jinal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M'lC benef.ciaries in the Medicaidfraction.

r? The Medicare Part C program did not begin operating until January l, 7999. See P.L. 105-33, 1997 HR 2015,

codiJied as 42IJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 31 1998, with an eligible organization under , , . [42 U.S.C. l395mn] shall be considered
to be en¡olled with that organization on January 1, 1999, under part C ofTitle XVIIL . ifthat oÌganization as a

contfact under that part for providing services on January I , 1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub,L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program \¡r'ith the new Medicâre Advantage
program under Parr C of Title XVIIL
'E 69 Fed. Reg. 48918,49099 (Aug. I l, 2004).
re 68 Fed. Reg. 2'1154,27208 (May 19,2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
ftaction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 h that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (bX2Xiii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2a

Th¿ U.S. Circuit Court for the District of Columbia in I llina Healthcare Seruices v. Sebelius
(Allina I),2s vacated both the FFY 2005 IPPS hnal rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Parl C DSH policy
adopted in FFY 2005 IPPS rule.2d However, the Secretary has not acquiesced to that decision.
More reoently, in Attina Heatth Scnticcs t". Prica ("' ltina IÌ'),27 tha D,C. Cirouit oonfrrmecl that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

2) Id. (emphasis added).
22 72 Fed. P.eg. 4'7130,4'1384 (Aug.22,2001).
23 72Fed,.P.eg. at 4'7411.
2a75Fed.Reg,50042,50285-50286,50414(Aug. 16,2010). See also 75 Fed. P.eg.23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion aboul our
policy to include MA days in the SSI fraction. . . . In order to further clarifu our policy that patient days associated
with MA beneficiaries are 1o be included in the SSI ftaction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace thc word 'or' with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bx2xiii) (B)."); Allina Heohhcare Servs. v. Sebeltus,904F. Supp. 2d 75, 82 n.5,95 (2012), aff'd in part
and rev'd in parí,746 F.3d ll02 (D.C. Cl.2011.
,s '146 F.3d.1102 (D.c. cir.2ot4).
26 746F.3dat 1106 n.3, 1l1l (afhrming portion ofthe district court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Servs. v. Sebelius,904 F. Supp, 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the sunlmer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.'),
21 863 F.3d93i (D.c. cir. 2ol7).
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fraction had bee n vacated in Allina L28 The D.C. Circuit fuither found in Allina II thar the
Secretary failed to provide proper notice and comment before including Part C days in tJre

Medicare fractions published for FY 20I2.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[Il, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and
(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rúe."30 Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), \he Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Provide¡s maintâin that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute ând the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jruisdiction to
conduct a hearing on the specific matter at issue; ancl (ii) the Board lacks the arfhorify to clecide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa stahrtc or to thc substantive or proccdnral
valiclity of a rcgulntion or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal year 20 I l

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction wlth the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

28 Id. ar 943.
2e Id. at 943-945
30 Providers' EJR Request at I
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Assocíøtion v. Bowen ("8 ethesda").3t ln that case, the Supreme Court concluded that a cost
report submitted in ful1 compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validìty
of a regulation be submitted first to the Medicare Contractor whe¡e the contractor is without the
power to award reimbursement.32

On August 21, 2008, new regulations governing the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regrlatory requirement .,vas litigated in Banner Heart Hospital v. Burwell
("Banner").34 ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and dicl not protest the additional outlier payrnent it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3s

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS Administrato¡ implemented
CMS Ruling CMS- 1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which bega:r before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment poliçy that bound the Medicare Cont¡actor and left
it with no authority or discretion to make payment in the man¡er sought by the provider on
appcal, thc protcst roquircmonts ot42 C.F.R. $ 405.1835(a)(t)(ii) woro no longcr upplir;ablc.
Howcvcr, a providcr could clcct to sclf-disallow a spccific itcm dccmed non-allowable by filing
the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
governed by CMS Ruling CMS-I727-R. In addition, the participants' documentation shows that
the estimated amount in controversy exceeds $50,000, as required for a group appeal.36 The
appeals were timely filed. Based on the above, the Board flnds that it has jurisdiction for the

3¡ 108 S. Ct. 1255 (1988). .ie¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self.
disallowed the item.).
32 Bethesda,108 S. Ct. af 1258-59.
31 73 Fed. Reg.30190,30240 (May 23,2008).
3a 201 F. Supp.3d 131 (D.D.C.2016).
3s Id. at 142.
j6.S?e 42 C.F.R. S 405.18J7.
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above-captioned appeal and the underllng Providers. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analysis Regardins the Appealed Issue

The appeals in this EJR request involves the 2011 cost reporting period. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final ruie and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Citcltit in Allina 1 vacated this
regulation. However, the Secretary has not formally acquiesced to That vacatur and, in this
regard, has not published any guidance on how the vacatur is being irnplemented (e.g., only
circuit-wide versus nationwide).3? Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Ci¡cuit or the circuit within which they are located.38 Based on the
above, the Board must conclude that it is otherwise bound by the regulatron for purposes of this
EJR request.

Boa¡d's Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these

group appeals are entitled to a hearing hefore the Roard;

2) Basrrrl upou thcpartrcip¿rnls'lsserÍi()rs legurding42 C.F.R. $$ a12.106(b)(2)(i)(B) und
(bX2Xiii)(B), thsre ars no findings of fact for rssolution by the Board;

3) It is bound by the applicable existing Medrcare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the Providers' request for EJR for the issue and the subject year. The Providers

)1 See generally Gt ønt Med. Ctr. v. Burwell,204 F. Supp. 3d 68,7'l -82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.
Cit.2017).
18 See 42IJ.S.Q. $ 1395oo(f)(l).
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have 60 days from the receipt of this decidion to institute the appropriate action forjudicial
review. Since this is the only issue under dispute in this case, the Board hereby closes the case.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CP.A, CPC-A
Robert A. Everts, Esq.

Susan A. Tumer, Esq.

FORTHEBOARD
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Clayton J. N¡x, Esq.

chair
S¡qned bla clayton J. Nix -A
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Wilson Leong, FSS (Electronic Marl w/Schedule of Proviclers)
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Prov¡der Relr Irþur sellrc t Review Doard
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, l'4D 2L2O7
470-786-267L

Electronic Mail

Christopher Keough, Esq.
Akin Gump Straus Haue¡ & Feld LLP
2001 K Street, NW
Washington, DC 20026

FfE; Expediteil ludíciøl Revíew Determination
l4-4229GC Tenet FY 2012 SSI Fraction Medicare Advantage Days Group

Dear Mr. Keough:

The Provider Reimbu¡sement Revìew Board ("Board") has reviewed the Providers' April 17,

2019 request for expedited juclicial review ('EJR') (received April 18, 2019) for the appeal

referenced above. The Board's detemination rogarding EJR is set forlh below.

Issue in Disnute:

The issue in this appeal is

Whether Medicare Part C patients are 'entitled to benefits' under
Piut A, such that they should bc countcd in thc Mcdicarc Part

A./SSIr fraction and excluded from the Medicaid fraction
nunìeratof or vise-versa.2

Statutorv and RegulatorY Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare
program has paid most hospitals fo¡ the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ã-ontttr per discharge, subject to certain payment adjustments a

The PPS statute contains â number ofprovisions that adjust reimbrusement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

ì "SSI" is the acronym for "Supplçmental Security Ìncome."
2 P¡oviders' EJR Request at 4.
) See 42U.5.C. $ 1395ww(d)(l)-(5);42 C.F.R. Parr 4t2
4Id.
5 See 42U.5.C. $ l395ww(d)(5).
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Sccrctary to providc increased PPS po)¡rnonts to hospitâls that serve a signi{icarìtly

disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustmènt based on its disproportionâte patient percentage

(..Onf,,¡.r As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.8 The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefrts under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the nùmerator of which is

the number of such hospital's patient days I'or such period which
were made up of patients who (for such days) were entitled 10

benefiß under part A of this subchapter and were entitled to

supplemental security income ben9fits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the numbe¡ of such hospital's patient days

for such fiscal year which we¡e made up of patients who (for such

days) were entitled 10 benefits under part A of this
subchapter....lo

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calcuiation to compute a hospital's

DSH paylrelt atlj ustlrert. | |

The statute, 42 U.S.C. $ t395ww(d)(5)(F)(vi)(If, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period.12

6 See 42|J.5.C. $ l395ww(d)(s)(F)(i)Q); az C.F.R $ 412.106.
1 See 42U.s.c. $$ l39sww(d)(s)(FXi)(I) and (d)(5)(F)(v); a2 c F R $ 412.106(c)(l)
I See 42U.5.C. $$ l395ww(dX5XFXiv) and (vii)-(xiii); a2 C.F R. A 412.106(d).
e See 42U.5.C. Q l395ww(dX5XFXvi).
Io (Emphasis added.)
ìr 42 C.F.R. $ 4 r 2.106(bx2)-(3).
t'? (Emphasis added.)
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantaqe Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
slatttte af 42 U.S.C. $ 1395mm(a)(5) provides for 'þayment to the eligible organization under
this section for individuals effolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states t¡at the
disproportionate share adjustment computation should include
'þatients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1,1987,we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the ooloulation lof tho DSH adjustment].
However, as of December l, 1987, a field was included on the
Medicare Provider Analysis and Roview (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustmentl.r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part 4.16

With the creation of Medicare Pan C in 199'/ ,t7 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C we¡e no longer entitled to have pal,rnent made for their

'r 42 C.F.R. $ 412. 106(bX4).
ra of Health and l-luman Se¡vices.
r5 55 Fcd. Reg. 35990,39994 (Sept.4, 1990).
\6 Id.
¡7 The Medica¡e Part C program did not begin operating r,rntrl January 1, 1999. See P.L, 105-33, 1997 Hl-¡.20!5,
codiJied. as 42U.5.C. $ 1394w-21Notc (c) "Enrollment Transition Rulc.- An individual who is enrolled [in
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r:alc urtlel Part A. Consistcnt with the statutory ohange, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH pa1'rnents for the fiscal

year 2001-2004. r8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatieni Prospictive Payment System (.'IPPS') proposed rules were published in

the Federal Register. ln that notice the Secretary stated that:

. . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . oncq a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be íncluded in the

Medícare fractíon of the DSH patient percentage' These patient

days should be included in the count oJ'total patient days in the

Medicaid fraction (the denominulor), and the patient's days for
the M+ C beneficiary who is also eligible for Medicaid would be

íncluded in the numerator of the Medicaid fraction ' ' ' 'te

The secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, Uynãti"g she was "revising our regulations at [42 C.F.R.] $ a12.106(bX2Xi) to

ìnclude the ãays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.',2d In response to a comment regarding this change, the Secretary explained that:

. . . We do 48ree that once Medicare beneficiaries elect Medicare

Part C coverage, they are still, in some sense, entitled to benertß

under Me¿Jicure Putt A, We agrcc with thc commcnter thût thess

days should be included in the Medicare fraction of the DSH
oaloulatit.ut. Therefore, we are not adopting as Jìnal our proposal

stute¿l in the A'Íq' 19, 2003 propo'scd rule Io inclwde thc duyt
associated with M*C beneficiaries in the Medicaidfraction'
Instead, we are adopting a polícy to include the patíent days for
M+C bencrtciaries'in tie Medicare fraction. , . . if the beneficiary

is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction We are revising our

regulations at $ a12.106(bX2)(i) to include the days associated

Medicarel on December 3 I 1998, with a¡ eligible organization under . . [42 U.S.C. l395mm] shall be considered

to be enroiled with that organization on January 1, 1999, under part C of Title XVIII . if that organization as a

contract under that part for providing sewices on January l,1999 . . . ." This was also known as

Medica¡e+Choice. The Medicare Prèscription Dmg, Improvement ard Mode¡nization Act of2003 (Pub L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the neÌv Medicare Advantage

program under Part C of Title XVIIL
I8 69 Fed. Reg. 48918, 49099 (Aug. I l, 2004).

'e 68 Fed. Reg. 2'1154,27208 (May 19, 2003) (emphasis added).
20 69 Fed. Reg. at 49099.
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with M lC bcncficiarics in the Medioare fraotion of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced tÏat she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS {inal rule. These "technical corrections" are reflected aL 42 C.F .R.

$$ 412.106(bX2XiXB) and (bx2xiiÐ(B).'?3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1,2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rulc published on August 15,2010,
CMS made a minor revisron to $$ 412.106(bX2Xi)(B) and (bX2Xiii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Coùrt for the District of Columbia in Allina Healthcare Services v. Sebelius
(,41tína I),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the secretary has lot acquiesced to that decision.

Moie recently, in Allina Health Servíces v. Price ("Atlina II'),21 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina 1.28 The D.c. circùit further fowd in Allina II that the
Secretary failetl to provide propel uutice ålrd coniment before ircluding lart C days in the

Medioare fraotions published for FY 2012.2e Once again, the Secretary has not acqniesced 1o

this decision.

2r /d (emphasis added).
22 72 F ed. IÀeg. 41 130, 47 384 (Ang. 22, 200'l).
21 72 Fed. Reg. at 4'1411.
24 

7 5 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). See also 7 5 Fed. Pie9.23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to incÌude MA days in the SSI fìaction. . . . ln order to ftn1her clariff our policy that patient days associated

with MA beneficia¡ies are to be included in the SSI f¡action because they are still entitled to benefits under Medicare

Part A, .¡r'e are proposing to replace the word 'o¡' with the word 'including' in $   12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B);'); Allina flealthcare Servs. v. Sebelius,904 F . Supp. 2d 75, 82 n.5 ,95 (2012), aff'd in part
ctnd rev'd in part,746 F.3d 1102 (D.C. Cir.2014).

'z5 
746F.3d I 102 (D.C. Cir. 2014).

26746F.3d at 1106n.3, 1 11 1 (affirming portion of the district couf decision vacating the FFY2005 IPPS rule). ,lee

also Allina Ilealth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes thst the
Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the sunmer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').
21 863 F.3d 937 (D.C. Cir.20t7).
28 lct. at 943.
2e Id. aï 943-945.
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Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
,.entitled to benefiti" under Part A, thereby requiring them to be counted in the Medicare

Part A-ISSI fraction and excluded from the Medicaid fraction numerator or vjce versa.

prior to 2004, the Secretary ffeated Part C patients as not entitled to benefits under Part A. From

1986-2004,the Secretary interpreted the tenn "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and L¡ounced a policy change- This policy was to include Part C days in the Medicare
part A,/SSI fraction and excluáe tneri from tltã Veâicaid fraction effective October 1,2004.30

In Auina l,the Court affirmed the district court's decision "that the Secretary's final rule was not

a logical outgrowth of the proposecl rule."3l The Providers point out that bccausc the Secretary

has iot acquiesced to the decision, the 2004 regulation requiring Part C days be inclu^ded in the

part A,/SSI fractìon and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a mling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The Provide¡s maintain that

since tle Secretary has not acquiesced to the decision in Allina I, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Dccision of the Board

pursuant to 42 U.S.C, $ 1395oo(f)(1) anrÌ the regulations '¿t 42 c.F.R.$ 405.1842(.Ð(.1) (2017),

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a heãring on the specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal questiôn relevant to the specific matter at issue because the legal question

is a challenge eithei to the constitutionality ofa provision of a statute or to the substantive or

procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving frscal year 2012.

ro 69 Fed. Reg- at 49,099
)t Àltina ãt 1109.
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For puçoses of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008, the parlicipant may demonstrate dissatisfaction with the amount of
Medicare ¡eimbursement for the appealed issue by claiming the SSyPart C issue as a "self-

disallowed cost," pursuant to the Supreme Court's rqasonin g set otÍ in Bethesda Hospital
Association v. Bowen.i2 In tåat case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to th¿ Medicare Contractor where the contractor is without the power to award reimbursement.33

On August 21, 2008, nòw regulations goveming the Board were effective.3a Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. Tlris regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).3s In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurìsdiction over the issue.

The District Coull concluded thaf, :d¡flder Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address.36

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Apr|l23,2018, the CMS Administrator implemented
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
dctcrminations for cost rcport periods ending on December 31, 2008 and whioh bogan bofore
January 1 , 201 6, I Inder this ruling, whêre the Board determines that the specific item under

appcal was subject to â regulùtion or payrnenl poliuy that bould the Medicare Couttactor and left
ìt with no authority or tlisoretion to ûìake paylnert in the manner sought by tlie provider on
appeal, the protest requirem enls of 42 C.F.R. 0 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008,the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare

' l08 S. Cr. 1255 (1988). See also CIIS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare pa¡rmenr policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
1) Bethesda at 1258-59.
34 '13 Fed. Reg. 30,190, 30,2a0 (May 23,2008).
35 201 F. supp.3d 131 (D.D.C.2016)
)6 Banner at 142.
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contractor spocifically rcviscd within thc rcvised NPR.37 The Board notes that tll pûrtioipant

¡evised NPR appeals included within this EJR request were ìssued after August 21, 2008.

A. Appeals of Revised Notices of Program ReimbursemenÍ (VPRs) wíth Original NPR

Appeals

I. Revised NPRs with SSI Redlignment

The Providers below appealed revised NPRs that implement a realigned SSI
percentage (to the Providers cost repofing year end), brit do not specifically a<ìjnst the

Part C days issued under appeal as required by 42 C.F.R. $ 405.1889 for Boæd
jurisdiction:

# 5 AbrazoCentral Commons (Provider No. 03-0030),
#45 Sinai Grace Hospital (Provider No. 23-0024),
#47 Harper Hutzel Hospital (Provider No. 23-0104)' and

#78 Cypress Fairbanks Medical Center (Provider No. 45-0716).

The regulation, 42 C.F.R. $ 412.106(bX3), permits a provider to request to have its

data reported on its cost reporling period instead of the Federal fiscal year. To do so,

"It must fumish to CMS, through its Intermediary, a written request including the

hospital's name, provider number, and cost reporting period end date. This exception
will be performed once per hospital per cost reporting period, and the resulting
percentage becomes the hospital's official Medicare Part A/SSI percentage for that
period."

The Providers requested that their SSI percentages be recalculated from the federal

fiscal year to tlìeil cost l eporting year. CMS does not utilize a new or different data

match process rvhen it issues a realignecl SSI percentage - all ofthe unde¡lying data

remains the same, it is simply that a different time period is used. The realignment
solely takes the SSI data for each provider and the total Medicare days for each

provider (previously accumulated and used in the original CMS published SSI

percentage) and reports it on the provider's cost reporting period instead of the federal

fiscal year which ends September 30th.

2. Revised NPRs that Adjusted Medicaid Eligible Days

Each ofthe following Providers appealed a revised NPR that generally adjusted DSFI

eligible days but did not document that the speciftc category of Part C days under

appeal were adjusted on the revised NPR as required by 42 C.F.R. $ 405.1889 for
Board jurisdictron over a the Part C Days issue:

r? See 42 C.F.R. $ 405.1889(b)(l )(2008).
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#67 Y alley Raptist Mcdicûl Center (Provider No. 45 0028),

#74 Sier¡a Medical Center (Provider No. 45-0668), and

#76 Doctors Hospital at White Rock (Provider No. 45-0678). 
,

Theregulation,42 C.F.R. $ 405.1889 (2012), states that:

(a) If a revision is made in a Secretary or contractor
determination or a decision by a reviewing entity after the

determination or decision is reopened as provided in $ 405.1885

ofthis subpart, the revision must be consiclered a separate ancl

distinct determination or decision to which the provisions of . . .

$ 405.1835 . . . of this subpart are applicable.

(b)(1) Only those matters that are specifically revised 'in a

revised determination or decision arc within the scope ofany
appeal of the revised determination or decision.

(2) Any matter that is not specifically revised (including any

matter that vr'as reopened but not revised) may not be considered

in any appeal of the revised determination o¡ decìsion.

3. Jurisdictional Determination over Revised NPR Appeals

Based on the above, the Board concludes that it lacks jurisdiction over the following
provrders at it relates to the appeal of their revised NPR because the revised NPRs at

issue did not adjust the Part C clays issue as required by 42 C.F.R. $ 405.1889:

lJ5 Abrarc Ce.utral Cotllnons,
#45 Sinai Grace Hospital,
#47 Harper H,tfzel Hospital,
#78 Cypress Fairbanks Medical Center,

#67 Valley Baptist Medical Center,
#74 Siena Medical Center, and
#76 Doctors Hospital at White Rock.

Accordingly, the Board hereby dismisses the appeals of the revised NPRs for these

proviclers from Case No. 14-4229GC. Since jurisdiction over a provider is a
prerequisite to granting a reqrìest for EJR, the Board hereby denies these providers'

request for EJR based as it ¡elates to their revised NPRs appeals in Case No.

l4-4229GC. Notwithstancling, each of these seven providers appealed theìr original
NPR and their originalNPR appeals will remain pending in this case.
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B. Hearing Request that were no|. Ti.mcly Filed

Providers # 8 Doctors Hospital of Manteca (Provider No. 05-0118) and # 49 Huron

Valley-Sinai Hospital ("Huron Valley") (Provider No. 28-0227) did not file their

respective appeals within 185 days of the issuance of their NPRS as required' Doctors

Hospital of Manteca's NPR was issued on February 24, 2015, and its appeal was

received on September 4, 2075,38 193 days after the issuance of the final detemination.
Huron Valley's NPR was issued February 26,2015, and its appeal was received on

September 4, 2015,3e 191days after the issuance of the NPR.

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840,aproviderhas
a right to a hearing before the Board with respect to a cost claimed on a timely filed cost

report if, among other things, it is dissatisfied with the final determìnation of the

intermediary and the request for hearing is received by the Board within 1 80 days of the

date ofreceipt ofthe final dctcrmination by the provider. The NPR is prosumed to have

been received 5 days after the date of issuance by the intermediary.ao ln this case, the

hearing requests were received more than 185 days after the presumed date ofreceipt of
the NPRs.ar Consequently, # 8 Doctors Hospital of Manteca's and #49 Huron Valley's
appeals were not timely filed and the Board hereby dismisses the Providers from the case.

Since jurisdiction over an appeal is a prerequisite to granting a request for EJR, the

Providers' request for EJR is hereby denied.

C. Non-issuance of an NPR

Pusuant to 42 C.F.R. $ 405.1835(c) a provi<ier has the right to a hearing where:

(1) A final contractor determination for the provider's cost

reporting poriod rs not issued (through no fault ofthe provider)
witllin 12 months afte¡ the date ofreceipt by thc contractor of
the provider's perfected cost report or amended cost report (as

specified in $ 413.2a(f of this chapter). The date ofreceipt by
t]ìe conkâctor of the provider's perfected cost report or
amended cost report is presumed to be the date the contractor
stamped "Received" on such cost report unless it is shown by a

rE The Schedule ofProvide¡s indicated thal the hearing request for Manteca was received on Augusl 28,2015l'
however, the Board's dated stamp on the hearing request in the jurìsdictional documents indicates that the Roard

received the bearing request on September 4, 2015.
3e The Schedule ofP¡oviders indicated that the hearing requesl for Fhuon Valley was received on August 28,2015.
However, the Provider included in the jurisdictional documents the Board's copy of the hearing request showing the

Board's "¡eceived" date stamp on that copy confirming that the Board received the hearing request on September 4,

2015. The Board generally considers the Board's "recejved" date stamp as authoritative.
40 42 C.F.R. $ a05.1801(aXlXiiÐ.
4' See 42 C.F.R.ç a05. I 83s(a)(3)(i).
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. evidenco of the [MAC's] acceptance or reiection of the as-

filed and any arnetttled uust tep,:rts . . .43

prepr:lclelance of thc cvidcncc thât thc contrûctor received the

cost report on an earlier date.

(2) Unless the provider qualifies for a good cause extension
under $ 405.1836, the date ofreceipt by the Board of the

provider's hearing request is no later than 180 days afte¡ the

expiration of the 12 month period for issuance ofthe final
contractor determination . . .

In conjunction with the promulgation ofthese regulations, the Board issued the following

instnrctionsa2 for appeals filed from the non-issuance ofNPRs, requiring the following
information be submitted with hearing requests:

7.4 - Failu¡e to Timely Issue Final Determination If your
appeal is based on the failure of the Intermediâry to timely
issue a final determination, provide a copy of

. the certification page of the perfected or amended cost report,

. the certified mail receipt evidencing the Intermediary's
reoeipt of the as-filed and any amended cost reports,

. the [Medicare Administrative Contractor (MAC)] letter/e-
mail acknowledging receipt of the as-filed and any amended

cost reports,

Board Rule 21.A. requires the same documentation be placed under Tab A of the
jurisdictional docúments that accompanies the Schedule of Providers.

In this case, P¡oviders #7 Paradise Valley Hospital (Provider No. 03-0083), #38 MacNeal

Memorial Ilospital (Provider No. l4-0054) and # 50 Huron Valley-Sinai Hospital
(Provider No. 23-0277) assert on the Schedule of Providers that their appeals were filed
181 days, 181 days, and i84 days after the alleged submission of the cost report.

However, the Board could not verify this assertion because the Providers did not file
evidence of the Medicare contractor's recelpt of the cost report as required by the Board's

Rules and because the Providers did not submit any of the othe¡ information required in
the Board's Rules when filing an appeal of the non-issuance of an NPR. Moreover, the

a2 The Board's Rules can be found on the intemet at https://www.cms.gov/Regulations-and-Guidance/Revtew-
Boards/PRRBReview/Downloads/PRRBRules-03-0I-20I 3 pdf.
or PRRB Board Rules effective Ma¡ch l, 2013.
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Oppeols .,vere not Iifrlely filed by the Group Representative own admission since the listed

days were in excess of 180 days period allotted for appeal under 42 C.F.R.

$ 4.05.1835(c)(2) as quoted above. Therefore, the Board concludes that it lacks
jurisdiction over the Providers and hereby dismisses #7 Paradise Valley Hospital, #38

MacNeal Memorial Hospital and # 50 Huron Valley-Sinai Hospital from this case' Since
jurisdiction over a provider is a prerequisite to granting a request for EJR, the Board

denies #7 Paradise Valley Hospital, #38 MacNeal Memorial, and #50 Huron Valley-Sinai

Hospital requests for EJR. Notwithstanding, MacNeal Memorial Hospital appealed its

originalNPR utd, as such, its orrg'lzal NPR appeals will remain pending in this case.

D. Jurßdiction and EJR.for the Remaíning Providers

The Board has determined that The remaining participants involved with the instant EJR

request are govemed by CMS Ruling CMS-1727-R. 'I'he remaining appeals of revised

NPRs have adjustments to Part C days, as required. In addition, the participants'

documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.aa The appeals were timely filed. Based on the above, the

Board finds that it has jurisdiction over the above-captioned appeal and fhe underlying,
remaining providers. The estimated amount in controversy is subject to recalculation by
the Medicare contractor for the achral final amount in each case.

Board's Analvsis Regardinq the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2012. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH

¡-rulicy l-reing challeriged which was adoptcd in thc FFY 2005 IPPS finol rulc ûnd loter codifisd at

42 C.F.R. $$ 412.i06(bX2)(i)(B) and (hX2)(iiiXR) as part of the FFY 2008 IPPS final rule (with a

ririuor revisi,rn published in the FIY 2011 IPPS final rulc). Thc Board recognizes thot, for the

tinre period at issue in these rcqrìosts, Circuit in lllina I v¡cated this regulation. However, the

Secretary has not formally acquìesced to thaT yacatur and, in this regard, has not published any

guidance on how the vacatur is being implemented (e.g., only circuirwide versùs

nationwide).45 Moreover, the D.C. Ci¡cuit is the only circuit to date that has vacated the

regulation and, if the Board we¡e to grant EJR, the Providers wouldhave the right to brìng suit in
either the D.C. Circuit or the circuit within which they are located.a6 Based on the above, the

Board,must conclude that it is other-wise bound by the regulation for purposes of this EJR request.

44 See 42 C.F.R. $ 405.1837.
a5 See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'l'7-82 (D.D.C.2016), aff'd,875 F.3d70l (D.C.

Cir. 20t7).
46 See 42U.5.C. $ l395oo(f)(1).
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Btjartl's Dccisiort Regärdins the EJR Rcqucst

The Board finds that:

1) It has jurisdiction ove¡ the matter for the subj ect year and that the remaining participants

in this group appeal are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412' i06(bx2)(i)(B) and

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F R.

$ 40s.1867); and

4) It is without the authority to decìde the legal question of whether 42 C.F.R.

$$ 412.I06(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicâre Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C F.R. $0 412.106(bX2XÐ(B)

and (b)(2)(iii)(B) (201 1) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. As this is the only issue in dispute in this case, the Board hereby closes the case.

Roard Particinatinq'

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA; CPC-A
Robert 

^. 
Everts, Esq.

Susan A. Tumer, Esq.

FORTHE BOARD
s/17/2019

X Clayton J. Nix

Clayton J. Nix, Eaq.

Chair
S¡gned byi clayton J. Nix -A

Enclosure: Schedule of Providers

cc: Justin Lattirnore, Novitas Solutions (Electronic Mail w/Schedules of Proviclers)

Wilson Leong, FSS (Electronic Mail rv/Schedules of Providers)
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I {#( Frovider Reimbu rsement Rev¡cw BoÐrd
1508 Woodlawn Drive, Suìte 100
Baltimore, l4D 21207
410-746-2671

Electronic Mail

Christopher Keough, Esq.
Akin Gump Straus Hauer & Feld LLP
2001 K Street, NW
Washington, DC20026

NE: Expedited Judiciøl Review Determination
) 15-l114GC Tenet FY 2013 Medicaid Fraction Medicare Advantage Days Group

Dear Mr. Keough:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' April 17,

2019 request for expedited judicial review C'EJR') (received April 18, 2019) for the appeal
referenced above. The Board's determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is

rrVhether Medicare Part C patients are 'entitled to benefits' under
Part A, such that they shoulcl be uoultccl il thc Metliuarc Part
A./SSIr fraction and cxcludccl from the Mcclicaicl fraction
numerator or vise-versa.2

Statutorv and Requìatorv Background: Medicare DSH Pavme4t

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust ¡eimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

| "SSI" is the acronym for "supplemental Secuity Income."
2 Providers' EJR Request at 4.

l395ww(d)(l)-(5); 42 C.F.R. Part 412.3 se¿ 42 U.S.c. g

Id.
5 See 42U.5.C. $ 139sww(d)(s).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dnn'1.r As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum oftwo fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. g l395ww(d)(5)(F)(vi)(l). defìnes the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such perio<ì which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such hscal year which were made up ofpatients who (for such
days) were entitled to benefits under part A of this subchapter. . . .

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment a<ìjustment.r I

Thc statutc, 42 U,S.C, $ 1395ww(d)(5)(FXviXD, dcfincs thc Mcdicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patiEnt days for such period.12

6 See 42IJ.5.C. $ 139sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412.106.
7 See 42U.5.c. gg 139sww(d)(s)(F)(i)(I) and (dXsXFXv); 42 c.F.R. $ a12.106(c)(l).
6,See 42 U.S.C. gg l395ww(d)(5)(FXiv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
e See 42V.5.C. $ 1395ww(d)(5)(F)(vi).
ro (Emphasis added.)

'r42 c.F.R. $ 4r2.ro6(b)(2)-(3).
L (Emphasis added.)
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The Medicare conhactor determines the number of the hospital's patient days of service for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare. Advantaqe Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The

staltle aT 42 U.S.C. $ 1395mm(a)(5) provides for "pal,rnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 arc
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4,". we believe
it is appropriate to include the days associated with Medicare
patients who receive ca¡e at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated
rvith Medico¡e potients in HMOs, and tJrerefore, tvere unable to
fold this number into the calculation [of the DSH adjustmentl.
However, as of December l, I9B7, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].rs

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.ló

With the creation of Medicare Part C in 1997,t1 Medicare beneficiaries who opted for managed

care coverage under Medicare Paft C were no longer entitled to have paynìent made for their

'1 42 C.F.R. $ 412.106(bX4).
ra of Health and Human Services,
15 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
t6 Id.
ì? The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,

coclifiecl øs 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled fin
Medicarel on December 31 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH paynents for the fiscal
year 2001-2004.18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once e beneficiary elects Medicare Part C, those patient days
attributable to the benertciary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
da¡ts should be included i.n. th.e count of r.ota] pati.ent days in the
Medicaid fraction (the denominator), and the patíent's days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaid fractíon . . . .\e

The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(bX2Xi) to
include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."2o ln response to a commenf regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are srill, in some sense, entitled to benefits
under Medicare Part A" We agree with the commentsr that these
<Juys rhoulJ bo inolutlcd i¡l thc Mcdicarc fraction of thc DSII
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated wilh M+C beneficiaries ín the Medicaid fraction.
Instead, we are adopting a policy 10 include the patient days for
M+C benertciaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

to be en¡olled wilh that organization on January I , 1999, under part C of Title XVIII . . if that organization as a

contract under that pafi for providing services on January I, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, In.rprovement and Modernization Act of2003 (Pub,L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.
I8 69 Fed. Reg.48918,49099 (Aug. 11,2004).
re 68 Fed. P.eg.27154,27208 (May 19,2003) (emphasis added).
20 69 Fed. Reg. at 49099.

'?r 1¿ (emphasis added).
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This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy regarding42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Augrst 22,2007 when the FFY 2008 IPPS final rule was issued.22 ln that publication the

Secretary noted that no regulatory change had in fact occurred, and arurounced that she had made

"technical corrections" To the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected at42 C.F.R.

fj$ 412.106(bx2)(i)(ts) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
polioy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15, 2010,

CMS made a minor revision to $$ 412,106(bX2XiXB) anct (bX2Xiii)(B) "to clarify" the Part C

DSH policy by replacing tlle word "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Seflices v. Sebelius

(Atlina l),zs vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations rssued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.

More recently, in Altina Health Services v. Price ("Allina Il'),27 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated in Allina L28 The D.C. Circuit further found in Allina II that tbe
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions publishecl fnr FY ?,Ç11?,.2e Once again, the Secretary has not acquiesced to
this decision.

22 72 F eð,. Reg. 47 130, 47 384 (Aug. 22, 200'1).
2) 72 F ed. P!eg. at 47 41 1 .

'za 
75 Fed. Reg. 50042,50285-50286, 50414 (Aug. 1ó,20i0). SeealsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are ar¡vare that there might be some confusion about our
policy to include MA days in the SSI ÍÌaction. . . . In order to further clarifli orrr policy that patient days associated

with MA benehciaries are to be included in the SSI fiaction because they are still entitled to beneflts under Medicare
Part A, w€ are proposing to replace the word 'or' with the word 'including' in $ a 12.106(b)(2)(i)(B) and

$ 412.106(bx2xiii) (B);'); Allina Heolthcqre Servs. v. Sebelius,904 F. Supp. 2d 75,82 n.5,95 (2012), aff'd ín part
and rev'd ¡n part,'746 F. 3d 1102 (D.C. Cir. 2014).
25 746 F.3d.1102 (D.C. Cn.2014).
26746F.3d.at 1106n.3, lll I (affirming portion ofthe district court decision vacating the FFY2005 IPPS rule). See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Courl concludes that the
Sec¡eta¡y's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgromh" ofthe 2003 NPRM.').
27 863 F.3d 937 (D.c. cir.2oI7).
28 Id. at 943.
2e Id. at943-945.
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Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction nur¡ie¡ator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the FFY 2005 IPPS Final Rule, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Part A,/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.30

In Allina I, the Court affirmed the district court's decision "that the Secretary's final rule was not
alogicaloutgrowthoftheproposecìnrle."3rTheProviderspointoutthatbecausetheSecretary
has not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the
Part A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(b)(2XÐ(B) and (bx2xiii)@).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain reliet the Providers seek a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that
since the Secretary has not acquiesced to the decision in AIIina I, the Board remains bound by the
regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ l395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa stah¡te or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving hscal year 2013.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-

30 69 Fed. Reg. at 49,099
3t All¡na at 1109.
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disallowed cost," pursuant to the Supreme Courl's reasonin g sef ouT in Bethesda Hospiîal
Association v. Bowen ("Bethesda").32 In that case, the Supreme Court concluded that a cost
report submitted in full compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of ¡eimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted f,irst to the Medicare Contractor where the contractor is without the
power to award reimbursement.33

On August 21,2008, new regulations governing the Board were effective.3a Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)( l)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. Tlris regulatory requirernent was litigated in Banner lfeart llospital v. Butwell
("Banner").35 ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thaT, tnder Bethesda, The 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.3ó

The Secretary did not appeal the decision in Banner and decided to appiy the holding to certain
simila¡ administrative appeals. Effectrve April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1 , 201 6, I Inder fhis nrling, where the Roar<l <letermines that the specific ilem rrn<ler

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it witlr ntr autlurlity r'rl r{iscleticrn to ntake payurent in the tnarurcr sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) woro no longer applicablo.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008,the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.37 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21,2008.

12 108 S. Ct. 1255 (1988). See ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. Th€
Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
t3 Bethesda, 108 S. Ct. ar 1258-59.
3o 73 Fed. Reg. 30,190, 30,240 Qvtay 23,2008).
15 201 F. Supp.3d 131 (D.D.C.2016)
)6 Id. at I4z.
31 See 42 C.F.R. $ 405.1889(bxl) (2008).
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A. Jurisdiction over Certãin Appeals of a Revised NPR

#13 Los Alamitos Medical Center (Provider No. 05-0551) and # 27 West Boca Medical

Center (Provider No. 10-0263) appealed their revised NPRs that did not adjust the Part C

issue as required for Board jurisdiction. Rather, for each provider, it was an appeal of an

adjustment implementing the realigned SSI ratio.

The regulation, 42 C.F .R. $ 412. 106(bX3), permits a provider to request to have its data

reported on its cost reporting period instead ofthe Federal fiscal year. To do so, "It must

fumish to CMS, through its Intermediary, a written request including the hospital's name,

provider number, and cost reporting period end date. This exception will be performed

once per'hospital per cost reporting period, and the resulting percentage becomes the

hospital's official Medicare Part A/SSI percentage for that period."

The Los Alamitos Medical Center and West Boca Medical Center requested that their

SSI percentages be recalculated from the federal fiscal year to their respective cost

reporting years. CMS does not utilize a new or different data match process when it
issues a realigned SSI percentage - all of the underlying data remains the same, it is
simply that a different time period is used. The realignment solely takes the SSI data for
each provider and the total Medicare days for each provider (previously accumulated and

used in the original CMS published SSI percentage) and reports it on the provider's cost

reporting period instead ofthe federal fiscal year which ends September 30th.

The regrlation, 42 C.F.R. $ 405.1889 (2012), states that:

(a) If u rovision is ntadc in û Sccrctûry or controctor
determination or a decision by a reviewing entity after the
determination or decision is reopened as provided in

$ 405.1885 of this subpart, the revision must be considered
a separate and distinct determlnation or decision to which
theprovisions of . . . $ 405.1835 . .. ofthis subpartare
applicable.

(b)(l) Only those matters that are specifically revised in a

revised determination or decision are within the scope of
any appeal of the revised determination or decision.

(2) Any matter that is not specifrcally revised (including
any matter that v/as reopened but not revised) may not be
considered in any appeal of the revised determination or
decision.

Since the revised NPRs at issue for #13 Los Alamitos Medical Center and #27 West
Boca Medical Center did not adjust the Pârt C days issue as required by 42 C.F.R.
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$ 405.1889, the Board finds that is lacks jurisdiction over the revised NPRs and hereby
dismisses the appeal of the revised NPRs for both #13 Los Alamitos Medical Center and
#27 West Boca Medical Center. Because jurisdiction over a provider is a requisite to
granting a request for EJR, the Board hereby denies the Providers' request for EJR as it
relates to the revised NPRs from Case No. 15-177AGC.38 Notwithstanding, both
Provider's original NPR appeals will remain pending in the case.

B. Jurisdiction and EJR over the Remaining Providers

The Board has determined that the remaining participants involved with the instant EJR
request are govemed by CMS Ruling CMS-1727-R. The appeals of the remaining
revised NPRs have adjustments to Part C days, as required. In addition, the participants'
documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.3e The appeals were timely filed. Based on the above, the
Board f,rnds that it has jurisdiction over the above-captioned appeal and the underlying,
remaining providers. The estimated amount in controversy is subject to recalculation by
the Medicare contractor for the actual final amount in each case.

Board's Analvsis Resarding the Appealed Issue

The appeal in this EJR request involves the cost reporting period 2012. Thus, the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY 2008 IPPS final rule (with
a mino¡ revision published in the FFY 2011 IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in Allina l vacated this
regulation. I Iorvever, the Secretary has not formally acquiesced to that vacatur and, in this
rcgard, has not publishcd any guidancc on how the vacatur is bcing implcmcntcd (e.g., only
circuit-wide versus nationwide).40 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Provide¡s would have the right to
bring suit in either the D.C. Circuit or the circuit within which they are located.4r Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

18 See 42 C.F.R. $ a05.18a2(a).
3e See 42 C.F.R. $ 405.1 837.
a0 See generally Grqnt Med. Ct. v. Burwell, 204 F. Supp. 3d 68,'17 -82 (D.D.C.2016), aff'd,8?5 F.3d 701 (D.C.
Cir.2017).
a1 See 42lJ.S.C. $ 1395oo(Ð(1).
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Board's Decision Reeardine the EJR Request

The Board finds tl-rat:

1) It has jurisdiction over the matter for the subject year and that the remaining participants

in this group appeal are entitled to a hearing before the Board;

2) Based upon the remaining participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 40s.1867); and

4) It is .,rithout the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(b)(2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The

Providers have 60 days from the receipt ofthis decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes

the case.

Board Members Participating¡

Clalton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD
5/17/2019

X.r J. Nix

Clayton J. Nix, Esq.

Chair
Signed by: Clayton J. Nix -A

Enclosu¡e: Schedule of Providers

cc: Justin Lattirnore, Novitas Solutions (Electronic Mail rv/Sohetlules of Providers)
Wilson Leong, Þ-SS (Electronio Mail rv/Sclieclules of Proviclers)
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Pruv¡der ReirrUurscll rent Review Board
1508 Woodlawn Drìve, Su¡te 100
Balt¡more, MD 27207
4to-746-2677
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James Ravind¡an

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: EJR Determínatíon
1.4-4169GC Mercy Health 2011 Medicaid Fraction Part C Days Group

Dear Mr. Ravindran:
\

The P¡ovider Reimbursement Review Board ("Board") has reviewed the Providers' Àlay 1,2019
request for expedited judicial ¡eview C'EJR') for the appeals referenced above. The Board's
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Medicare Advantage Days ("Pa¡t C Days") should bç
rcmovcd from the disproportionate share hospital adjustment
("DSII Adjrrstmenf') Me('licare fiaction and added ro The Medicaid
Fraction.l

Statutorv and Reeulatory Background: Medicare DSH Pavment

Part A of tlre Meclicare Act covers "inpatient hospital services." Sìnce 1983, the

Medicare program has paid most hospitals for the operating costs of inpatient
hospital se¡vices under the prospective payment system ("PPS").2 Under PPS,

Medicare pays predetennined, standardized amounts per discharge, subject to
cefi ain payment a<Jjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specifrc DSH adjustment, which requires the

I P¡ovide¡s' EJR lequest at l.
2 See 42V.5.C. $ l395ww(d)(l)-(s);42 C.F.R. Par1412.
) ld.
a See 42U.5.C. $ 1395ww(dX5).
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Secretary 1o provide increased PPS payments to hospitals that selve a significantly
disproportionate number of low-income patients 5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP').6 As a proxy for utilizationby low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also tletermines the amount of the DSH payrnent to a qualifying

úospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are refered to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the numbe¡ of such hospital's patient days for such period wltich
were made up of patients who (for such days) were entilled to

benefiis under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such hscal year which were made up of patients who (for such

days) were entitled to benefils under part A of Lhis subchapter. . . .

The Medicare/SSI fraction is computed armually by the Centers for Medicare & Medicaid

Services ('cMS'), and the Medicáre contfactors use cMS', calculation to compute a hospital's

DSFI payment adjustment. I o

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXII), defìnes tlre Medicaid fi-action as:

the fraction (cxprossed ts a percentage), t¡e numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX lthe
Medicaid program], but who were not entitled to benefits under
parr A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.r I

s See 42 U.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F R. $ 412.106
6 See 42U.5.c. $$ l395ww(d)(s)(F)(i)(I) and (dX5XFXv); az C.F.R. $ a12.106(cxl).
7 See 42rJ.S.c. gg l395ww(<l)(s)(F)(iv) and (vii)-(xiii); 42 C.F.R $412.106(d)
I See 42U.5.C. $ l39sww(d)(s)(F)(vi).
e (Emphasis added.)
¡o 42 C.F.R. $ 412.106(bX2)-(3).
rr (Emphasìs added.)
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The Medicare contractor determines the number ofthe hospìtal's patient days ofservice for
which patients were eligible f'or Medicaid but not entitled to Medicare Part A, and divìdes that

nuqber by the total number of patient days in the same period. 12

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 tl S C $ 1395mm(a)(5) provides for "palT nent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and en¡olled under part B of this'subchapter . . ."

Inpatient hospital days for Medicare beneficìaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryl3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patjents who were entitled to benefits under Parl A," we believe
iiis appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare associated

with Meciicare patients in HMOs, and therefore, were unable to

fold this numbcr into the oaloulation [of the DSH adjustment].

However, as off)ecember 1, 1987, a field was included on the

Mcdicarc Providcr Änalysis and Review (MtilJPAld) file that

allows us to isolatc thoso IIMO days that wcrc associatcd with
Medicare patients. Therefore, since that time we have been

including IIMO days in thc SSíMedicare percentage [of the DSH
adjustmentl.ra

At that time Medicare Part A paid fo¡ HMO services and patients continued to be eligible for
Part A.15

With the creation of Meclicare Part C in 1997,)6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

t, 42 C.F.R. $ 412.r06(bX4).
rr of Health and Human Services.
14 55 Fed. Reg. 35990,39994 (Sept.4, 1990).

r6 The Medicare Part C progranr did not begin operating until January 1, 1999. See P.L. 105-33, 1997 HR 201 5,

codiJied as 42|J.5.C. g 1394w-21 Note (a) "Enrollment Transition Rule.- An individual who is effolled lin
Medicarel on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395rnm] shau be conside¡ed

1o be enrolled wìth that organjzation on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for provìding services on January l, 1999 . ." This was also klown as
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oare under Part Â. Consistsnt with the statutory change, CMS dìd not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH paynents for the fiscal
year 2001-20Q4. t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that: '

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once ct beneficiary elects Medicare Part C, those patient days

attributable to the beneficíary should not be included in the

Medícare fraction of the DSH parient percentage. These patient
days should be included in the count of totdl patient days in the

Medicaid fraction (the denominator), and the patienl's days for
the M+C beneficiary who ß also eligible for Medicaid would be
included in the numerator of the Medicaídfractíon . . . .tB

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSI-I
calculation."le ln response to a comment regarding this change, the Secretary explained that:

. . . LI¡e do agree that once Medicare beneficiaries elect Medicare
Fart C coverage, they are still, in some sense, enlilled lo benertts
under ùf edicare llart A, Wc agrcc with thc commcntcr that thcsc
days should be incluried in the Medicare fraction of the DSH
calculation. Thcrcforc, wc tc not adopting as fitml out^ proposal
stûted. i.n. th.e May 10, 200.? proposed rule to it'tclude tlrc day,t
associated with M+C benef.ciaries in the Medicaid fraclion.
Insîead, we are adopting a policy to include Íhe patient days for
M+C beneJiciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare f¡action. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantag€
prograrn under Part C ofTitle XVIII.
r? 69 Fed. Reg. 48918,49099 (Aug. I 1, 2004).
¡E 68 Fed. R:eg.27154,21208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. at 49099.
20 1rl. (emphasis added).
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This statement would require inclusion of Meclicare Part C inpatient days in the Medìcare

fraction of the DSH calculation.

Although rhe change in DSH policy regarding42 C.F.R. $ 412.106(bX2XÐ was included in the

August 1i, 2004 Federal Register, no change to the legulatory language was published until

,tulust ZZ, 2007 when the FFY 2003 IPPS final rule was issued.2r In that publication the

Secietary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY

2005 IPPS fìnal rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) an<t OX2XiiÐ(B)." As a result of these rulemakings, Part C days were

required to be included in ths Modioare fraotron as of october 1, 2004 (the "Paft c DSH

poiicy,'). Subsequently, as parr of the FFY 2011 IPPS final rule published on August 15,2010,

òMS'made a rninor revision to gg 412.106(b)(2)(i)(B) and (bX2XiiÐ(B) "to clarify''the Part C

DSH policy by replacing the wo¡d "or" with "including."23

The U.S. Ci¡cuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

Q4ltina l),za vacated both the FFY 2005 IPPS final rule adopting the Part C DSII policy and the

subsequent regulations issued in the FFY 2008 IPPS {inal rule codifying the Part C DSH policy

adopted in FFy 2005 IPPS rule.2s However, the Secretary has^rlot acquiesced to that decision.

Moie recently, in Attina Health services v. Príce ("Attina Il'),26 the D.c. circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

fraction had been vacated in Altina 1.21 The D.c. circuit fuither fo]ùnd in AIIina II that the

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Proviclcrs cxplain that "[h]eoause the Secretaty has not acquiesced to the decision inAtlína

[I] , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed

irom ttre Medicaid fraction remains in effect as set fofth in 42 c.F.R. $$ 412.106(bX2)(i)(B) ancl

2t '12Fed. Reg. 47130, 47384 (Au1.22,2007)
22 72Fed.P.eE. at 47 411. .

21 75 Fed. neg. SOO+2,50285-5028ó,50414 (Aug. 16,2010). See also75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposod rulemaking stating: "We are aware that there might be somc confusion about our

policy to include MÀ dãys in the SSI fraction. . . . Irì order to further clarifo our policy that patient days associated

with MA beneficia es are to be included in the SSI fiaction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace tl'ìe woÌd 'or' with the word 'including' in $ 412.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B)."); Àtlina flealthcare Servs v Sebelius,904F Supp. 2d 75, 82 t 5,95 (2012), a-ff'cl in part

and rev' d ¡ p.trt, 7 4 6 F. 3d 1 1 02 (D.C. Cir. 20 1 4).
24 746 F.3d I102 (D.C. Cir.2014).
25'746F.3dat l106 n.3, IIII (affir'ming portion ofthe district court decision vacating the FFY2005 IPPS nrle). Sea

also Allina Ílealth Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Cor.rrt concludes that tl'ìe

Secr.etary's interpretation of the fiaclions i¡ tl'ìe DSFI calculation, annoutrced in 2004 and not added to lhe Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" oftbe 2003 NPRM.').

'?6 
863 F.3d 937 (D.C. Cir.2017).

11 Id. at 943.
,E Id. aÌ 943-945.
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(bX2XiiÐ(B). (Tho '2004 Rule') The Board is bound by the 2004 rule."2e Accordingly, the

Provi<lers contend that the Boa¡d should grant their request f'or EJR.

The Providers asser that, pursuant to 42 U.S.C. $ l395oo(Ð(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider'
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

P¡oviders believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pursuantto 42U.5.C. $ 1395oo(f)(1) and theregulationsat42 C.F.R.$ 405.i842(Ð(1)(2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on tl.re specific matter at issue; and (ii) the Board lacks the authority to

decide a specific legal question relevant to the specific matter at issue because the legal question

is a challenge either to the constitutionality ofa provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 201 1.

For purposes of Board jurisdiction over a paÍicipant's appeals for cost report periods ending
prior to Decenlbcl'31, 2008, thc pârticipant moy dcmonstrûtc dissotisfaction with thc amount of
Medica¡e reimbrìrseme,nt for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to thc Suprcme Court's leasoning set out in Bethesda Hospital
Assoeiatiott v. Ilovven (".ll ethasfl,¡2"¡.t0 In that oasr-:, tho Supromc Court conclutlc<J that a oost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Frrther, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medica¡e Contractor where the confactor is ìvithout the

power to award reimbursement.3l

On August 21,,2008, new regulations governing the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periocls ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under

2e Providers' EJR Request at I .

r0 108 S. cr. 1255 (1988). Se¿ also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies \¡iith the Medicare payment policy for the item and then appeals the ltem to the Board. The
Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
rt Bethesda,l0S S. Ct. at 1258-59.
32 73 Fed. Reg.30190, 30240 (May 23,2008).
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protest. This regulatory requirement was litigatecl in Bonn,er Heart Hospital v. Burwell

i,,Banner,,).3t In Banner, the provider tìled its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider'i request for EJR was denied because the Board found that it lacked jurisdiction over

ih" i..rre. The Dishict Court concluded that, tnder Bethesda, Ihe 2008 self-disallowance

regulation could not be applied to appeals raisin^g a legal challenge to a regulation or other policy

thÀt the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. F,ffective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicare contractor

determinatiòns for cost report periods ending on December 31, 2008 and which began before

January | , 2016, Under this ruling, where the Boa¡d determines that the specific item under

appeal was subj ect to a regulation or payment policy that bound the Medicare Contractor and left

itwith no authority or discretion to make payrnent in the manner sought by the provider on

appeal, the protesr requifements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

Hó1lg"¡ 
"., 

a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

A. Jurisdiction over Certain Late Appeals

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a provider has

a right to a hearing before the Board with respect to a cost claimed on a timely filed cost

report if it is dissatisfied with the final determination of the intermediary, the amount in

controversy is $50,000 or more in a group appeal and the provider's request for hearing is

receivecl by the Board within 190 days of the date ofrooeipt of the final dotormination by

the provider. The following Providers did not file appeals within 180 days ofthe receipt

of tireir respectìve NPRs: #1 Mercy ÈIosprtal lntlepe¡tleru"e (Pr'vider No. t'l-0010);

#3 Mercry Mecìiual Cenler (Prrrvirler No. 04-0010); #11 Mercy llealth Çenter (Providcr

No. 37-d013) and #12 Mercy Hospital El Reno (Provider No. 37-0011).35

The NPRs are presumed to have been received 5 days after the date of issuance by the

Medica¡e Administrative Contracto¡.36 In this case, the hearing requests for the above

referenced Providers were receiveil (fited) more than 185 days after the presumed date of
receipt of the NPRs'as required by 42 C.F.R. $ 405.1835(a)(3) and, therefore, were not

timely filed. Consequently, the Board hereby dismisses #l Mercy Hospital Independence

(Provider No. 17-0010); #3 Mercy Medical Center (Provider No 04-0010); #11 Mercy

Health Center (Provider No. 37-0013) and #12 Mercy Flospital El Reno (Provider No.

33 201 F. Supp.3d l3l (D.D.C.20Ì6).
34 Id. at 142.
l5 In thìs case, none of the Provideru entered thc uorreol date ofúe receipt oftheir respective beatittg reqrtests in

Column B of the Schedule ofProviders. The Board reviewed the overnigbt carriers' receipts, and, where there was

no overnight carrier's receipt, the case file for the Board date stamps for receipt and its computerized docketing

system to determine the date of receipl (see 42 C.F .R. $ a05.1 801(a)(2)(i)) and then calculated the correct number of
days between the issuance of the NPRs and the receipt of the hearing requests. This info¡mation is reflected on the

Schedule ofProviders attached to this decision.
16 42 C.F.R. $ 405. r80r (a)( l)(iii).
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j7-001 1) from fhe appeal, Because jurisdiction over aprovider is a prerequisite to
granting EJR, the Providers request for EJR is denied'3?

B. Jurisdíctíon and EJRfor the Remaining Providers

The Board has determined thát the participants involvetl with the instânt EJR request are

govemed by CMS Ruling CMS-1727-R. In addition, the remaining pafiicipants'
documentation shows that the estimated amount in controversy exceeds $50,000, as

. required for a group gppeal.38 The appeals were timely filed. Based on the above, the

Board finds that it has jurisdiction for the above-captioned appeals and the underlying
remaining provide¡s. The estlmated amount in controversy is subject to recalculation by
Î]re Medicare contractor for the acfual linal amount in eaçh case.

Board's Analvsis Reearding the Appçgþdlsue

The appeals in these EJR request involves the 201 1 cost reporting period. Thus, the appealed

cost reporting period falls squarely within the time frame applicable to the Secretary's Part C

DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and later

codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final
rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board recognizes

that, for the time period at issue in these requests, the D.C. Circuit in Allina l vacated this

regulation. Howeìer, the Secretary has not formally acquiesced to tha| vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuit-wide versus nationwide).3e Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have'rhe right to

bring ouit in either the D.C. Circuit or the circuit r¡¿ithin which they are located.a0 Based on the

above. the Board must conclude that it is otherwise bound by the regulation for purposes of this

ËJR request.'11

Board's Decision Resarding the EJR Reques'!

The Roard finds that:

1) It has jurisdiction over the matter for the subject year and that the remaining parlicipants
in this group appeal are entitled to a hearing before the Board;

31 See 42 C.F.R. g 405.1842(a).
38 See 42 C.F.R. ç 405,1837.
3e See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,'17 -82 (D.D.C.20l,6), aff'd,875 IJ.3d ?01 (D.C.
Clr. 201'l).
ao See 42rJ.S.C. g l395oo(f)(1).
ar One ofthe Medicare contraclors, Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in
a numbe¡ ofcases identified in the EJR rçquest. In its filing, WPS argues that tlre Board should deny the EJR requesl
because the Board has tbe authority to decjde the issue under appeal since it is not bound by the Secretary's
regulation that the federal district court vacated in,4//¡na. Tbe Board's explanation ofits authority regarding this
issue addresses lhe argunrcnls sel or¡l in WPS'challengc.
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2) Based upon the remaining parficipants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XìiÐ(B) (201 1) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the remaining Providers' request for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in this case, the Board hereby closes
the case.

Board Members Participatiñe:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

s/17/2019

X Clayton.t. trtix

Clayton J. Nix, Esq

Chair
Signed by: Clayton J. Nix -A

Enclosures: Schedule of Providers

cc: Byron Larnprecht, WPS (lJlcctronic Mail rviSchedule of Providcrs)
Wilson Leong. F'SS (Ëlectronic Mail w/Scbcclule of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, SI¡te 100
Balt¡morc, MÐ 27207
470-786-2677

Electronic Deliverv

Quality Reimbursement Services, lnc.
Mr. James Ravindran
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

WPS Government Health Administrators
Mr. Byron Lamprecht
Supervisor - Cost Report Appeals
2525 N 117'h Avenue, Suite 200

Omaha, NE 68164

RE: Stormont - Vail Regional Health Center
Provider No.: l7-0086
FYE: 09/30/2011

PRRB Case No.:15-2952

Deal Mr. Ravindran arìd Mr. Lamprecht,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in case

n:mber 15-2952. The decision ofthe Board is set forth below.

Background:
The Provider is appealing the amount of Medicare Reimbursement as detemined by its Medicare
Administ¡ative Contractor ("Medicare Contractor") in an Original Notice of Program Reimbursement

C'NPR) issued on Jannary 9, 2015. The Providef filed â timely appeal from the NPR on February 24,

2016. Nine issues were enumerated in the Model Form A - Individual Appeal Request, Tab 3:

1) DSH/SSI (Provider Specifrc)
2) DSIVSSI Percentage

3) DSH/SSVMedicare Managed Care Part C Days
4) DSH/SSI Fractior/Dual Eligible Days/Part A Days

5) DSH/Medicaid Eligible Days

6) DSH/Medicaid FractionÀ4edicare Managed Care Part C Days

7) DSIV Medicaid Fraction/Dual Eligible Days (Exlausted Part A Benefit Days, Medicare
Secondary.Payor Days, and No-Pay Part A Days)

8) DSH/ Medicaid Eligible Labor Room Days

9) Nursing Program Adjustments



Stormont - Vail Regional Health Center PRRB Case No.: l5-2952

On February 24, 2016 the Provider requested that issues two, three, four, six and seven be transferred to

group appeals.r On September 14, 2017 the Plovider requested that issue nine be withdmwn.2 On

December 20, 2017 the Provider requested that issue eight be withdrawn.r On January 19, 2018 the

Provider requested that issue five be withdrawn.a Only one issue remains pending: SSI Provider Specific.

The Medicare Contractor raised a jurisdictional challenge dated, September 23, 2015 and the Provider

issued ajurisdictional response dated, October 28, 2015.

Medicare Contractor's Jurisdictional Challenge:
The Medicare Contuactor contends that the Provider is not challenging a final determination, but would
like to change the time period upon which the SSI calculation is based from the federal fiscal year to the

Provider's cost report period. The Medicare Contractor âsserts that the issue is "suitable for reopening,

but is not an appealable issue." s The Medicare Contractor contends that whether or not to realign â

hospital's SSI percentage is not a decision for the Medicare Contractor, rather the hospital must make a

formal request through the Medicare Contractor to CMS to receive a realigned percentâge. However, once

the hospital "elects to use its own fiscal year end, it is bound by that decision, regardless of
reimbursement impact."6 The Medicare Contractor fiÍther contends that since it did not make an actual

determination, "the PRRB does not have jurisdiction over the issue . . . the Provide¡'s right to a hearing

derives from an intermediary or CMS determination, which is defined at 42 C.F.R. $ 405.1801 (a) is a

determination ofthe amount oftotal reimbursement due to the Provider . . . following the close ofthe
Provider's cost repofing period." ? The Medicare Contractor notes that the Provider's fiscal year end is

the same as the federal fiscal year end, thus the computation for the would be the same for both.

The Medicare Contractor contends that the DSIVSSI Provider Specific realignment issue is duplicative of
the SSI Systemic issue and that the Provider is appealing its SSI percentage as separate issues and that it
is duplicative.

Provider's Jurisdictional Response:
ln rosponse to tho Medicare Contractor's contention that the DSIVSSI Provider Specilic realignment issue

is duplrcative ofthe SSI Systemic issue, the Provitler cites Rule 8.1 stating in pârt, "Some issues may

have multiple components. To comply with the regularity requirement to specifically identify the items in
dispute, each contested components must be appealed as a separate issue and described as narrowly as

possible. . ."8 The Provider argues that since DSIVSSI Provider Specifìc issues represent differ ent

components ofthe SSI issue . . . that the Board should findjurisdiction over both issues."

I .lee Model Fomr D - Request to Transfer Issues to Group Appeals: l5-3031G; l5-3032G; l5-3037G; l5-3038G;
and l5-3039G.
2 S¿e Notice ofWithdrawal oflssue f¡om Appeal (Sept. 30,2017).
3 Se¿ Notice ofWithdrawal oflssue from Appeal (Dec. 26,2017).
a Se¿ Notice of Withd¡awal oflssue from Appeal (Jan. 19,2018).
5 See Medicare Contractor Jurisdictional Challenge (Sept. 23,2015).
6 Id.
7ld.
I ,!e¿ Provider Jurisdictional Response (Oct. 28, 2015).

2
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The Provider contends that it is not addressing a realignment issue, but addressìng "various erors of
omissiol and corunission that do not fit in the systernic errors category."e The Provider contends that
DSH/SSI is appealable because the Medicare Contractor did adjust the Provider's SSI percentage and the
P¡ovider is dissatisfied. The Provider relies in part on Northeast Hospital Corporation v. Sebelius
("Northwest").1¡ Northwest the court abandoned the Administrator's December l, 208 decision that the
SSI ratio cannot be revised based upon uploaded data after it has been calculated by CMS. 657 F. 3d 1

(D.C. Cir. 2011). Therefore, the Provider reasons that it can submit data to prove its SSI percentage was
unde¡stated.

Board I)ecision:

The Board dismisses the Provider's SSI Provider Specific issue related to how the Medicare Contractor
computed the SSI percentage because it is duplicative ofthe SSI Systemic Errors issue.

The first aspect of the SSI Provider Specific issue is that the Provider disagrees with how the Medicare
Contractor computed the SSI percentage that is used to determìne the DSH percentage. The DSH/SSI issue
concerns "whether the Medicare Contractor used the correct SSI percentage in the DSH calculatíon."lo The
Provider's legal basis for its SSI Provider Specific issue is that "the Medicare Contractor did not determine
Medicare DSH reimbursement in accordance with the statutory instructions at 42 U.S.C. $

1395ww(d)(5)(F)(i)." 'r The Provider contends that "its SSI percentage . . . was incorrectly computed . . .

and it disagrees with the Medicare Contractor's calculation ofthe computation ofthe DSH percentage set

for that 42 C.F.R. $ 412.106(b)(2)(i) of the Secretary's regulations."r2 This is duplicative of the Systemic
Errors issue that the Provider transferred to group appeal.

The second aspect of the SSI Provider Specific issue is the P¡ovider preserving its right to request
realignmçnt of the SSI perççntage from the federal fiscal year to ifs cost reporting ¡eriorl The Boarrl
dismisses the Provider's réquest to preserve its right to reqrÌest realignment of the Supplementâl Security
Tncome ("SSI") percentâge from the federal fiscal year to its cost reporling period lbr lack ofjurisdiction.
Under 42 C.F.R. $ 412.106(bX3), to detemrine a Provider's DSH percerìtage. "it a hospital prefefs that
CMS use its cost reporting data instead of the fede¡al fiscal year, it must furnish to CMS, through its
intermediary, a \ /ritten request . . . ." Without this written request, the Medicare Contractor cannot issue a
final determination from which the Provider carlbe dissatisfied with for appealing purposes.

Conclusion:
The Board finds that it does not have jurisdiction over the SSI Provider Specific issue because it is
duplicative ofthe SSI Systemic erors issue and that there is no final determinâtion ',¡r'ith respect to the
realignment portion of the issr.re. The SSI Provider Specific issue is hereby dismissed. As no issues
remain pending, PRRB Case no. 15-2952 ís closed and removed from the Board's docket.

e Id.
ro 1d. at 3, Issue I
ttId.
t2 Id.
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A review ofthjs dete¡mination may be available under the provisions of42 U.S.C. g l395oo(f) and 42
C.F.R. $$ 405.1815 and.405.1877.

BOARD MEMBERS PARTICIPATING:

Clalon J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

FOR THE BOARD:

s/20/2019

X Gr"gory H. Ziegler

Gregory H. Ziegler, CPA.

Board Ny'ember

5i9ned by: Gregory H. Ziegler -S

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Mr. James Ravindran

150 N. Santa Anita Avenue
Suite 570A
Arcadia, CA 91006

Electronic Deliverv

Quality Reimbursement Services, lnc. Cahaba Safeguard Adminìstrators
Mr. James Lowe
2803 Slater Road

Suite 215

Morrisville, NC 27 560-2009

R-E: Wellmont Bristol Regional Medical Center
Provider No.: 44-0012

FYE:6130/13

PRRB Case No.: i6-1471

Dear Mr. Ravindran and Mr. Lowe,

The Provider Reimbursement Review Board ("Board") has revie\¡/ed the jurisdictional documents in case

number 16-1471. The decision ofthe Board is set forth below.

Background:

The Provider appealed the amount of Medicare Reimbursement as determined by its Medrcare Contractor
in an Original Notice of Progran Reimbru'sement ("NPR") dated October 26. 2015. The Provider filed a
timely appeal from the NPR on April 2ô, 2016 with eight issues. The Provider subsequently requested

thât six issues be trmsfeffed to group âppeâls including the SSI Systemic Effors issue to Câsè N0. 17-

0330GC.r The Provider withdrew the Medicaid Eligible Days issue.'?

The remaining issue is the SSI Provider Specific issue: "Whether the Medicare Contractor used the

correct SSI percentage in the Disproportionate Share Hospital Payment ("DSH") calculation."3

Board Decision:

Pursuant to 42 U.S.C. $ l395oo(a) and42 C.F.R. $$ 405.1835-405.1840(2012), a provider has arightto
a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is

dissatisfied w.ith the final determination ofthe Medicare contractor, the amount in controversy is $10,000

1 ,lee Model Form D- Request to Transfer Issue to Group Appeal (Dec .7 ,2016).
2 Se¿ Notice of Withdrawal of Issue from Appeal (DSI{ Medicaid Eligible Days) (Mar. 10, 2018).
I Se¿ Model Form A- Individual Appeal Request (Apr. 20,2016).
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or more (or 350,000 for a group), and the request for a hearing is filed within 180 days ofthe date ofreceipt
of thc final dctcrmination.

The Provider's individual appeal is based on the contention that the SSI percentage published by CMS

was incorrectly computed because CMS failed to include all patients entitled to SSI benefits in the

Provider's DSH calculation. This is duplicative ofthe SSI Systemic Enors issue that was directly added

to Common Issue Related Party ("CHRP") group, case number 17-0330GC: "Whether the Secretary

properly calculated the Provider's DSIVSSI percentage." a Pursuant to PRRB Rule 4.6.1, "A Provider

may not appeal an issue from a single determination in more than one appeal." Therefore, the Board finds

that it does not have jurisdiction over this portion ofthe SSI Provider Specific issue.

The Boa¡d also finds that it does not have jurisdiction over the realignment portion ofthe Provider's issue

statement and dismisses the Providcr's rcqucst to preserve its right to request realignment of the

Supplemental Security Income ("SSI") percentage from the federal fiscal year to its cost reporting period.

Under 42 C.F.R. $ 412.106(b)(3), to determine a Provider's DSH percentage, "if a hospital prefers that

CMS use its cost reporting data instead of the federal fiscal year, it must firnish to CMS, tfuough its

intermediary, a written request . . . ." Without this written request, the Medicafe Contractor cannot issue a

final determination from which the Provider can be dissatisfied with for appealing purposes, therefore the

Board finds that it does not have jurisdiction over this portion of the Provider's SSI Provider Specific

rssue.

Conclusion:

The tsoard finds that it does not have jurisdiction over the SSI Provider Specifrc issue because it is
duplicative of the SSI Systemic Errors issue that was transfened to Case No. 17-0330GC and there is no

final determination with which the Provider can be dissatisfied related to the realignment portion ofthe
issue. Ihe Board dismisses the SSI Provider Specific issue from this appeal.

No issues remain pending, theretbre PRRB Case No. 16-141 I is hereby closed and removed from its

docket.

A review ofthis determination may be available under the provisions of42 U.S.C. $ l395oo(f) and 42

C.F.R. $$ 405.1875 and 405.1817 .

BOARD MEMBERS PARTICIPATING:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A. Turner, Esq.

4lcl.
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FOR THE BOARD:
s/20/2019

PRRB Case No. l6- l47l
Page 3

X or.gory H. Ziegler
Gregory H. Z¡egler, CPA CPC-A

Signed by: creqory H. Zieqler -S

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Provider Reimbursement Revièw Boðrd
1508 Woodlawn Dr¡ve, suite 100
Baltimore, MD ZL2O7
4r0-786-2671

Healthcare Reimbursement Services. lnc. Noridian Healthcare Solutions, Inc.
Ms. Lorraine FrewertMs. Corinna Goron

President

17101 Preston Road, Suite 220

Dallas, TX 75248-1372

Appeals Coordinato¡, JE Provider Audit
P.O. Box 6782
Fargo, ND 58108-6782

RE: Encino Hospital Medical Center
Provider No.: 05-0158

FYE:72/3112014
PRRB Case No.: l8-0736

Dear Ms. Goron and Ms. Frewerl,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in case

number l8-0736. The decision ofthe Board is set forth below.

Background:
The P¡ovider has appealed a Notice oÎ Program Reimbursement ("NPR") for FYE 0910812017 . The

Provider filed a timely appeal fiom the NPR dated 0210512018. The Provider appealed the following: (1)

Whether the Medicare Administrative Öontractor used the correct SSI percentage in the DSH calculation

and (2) whether the Medicare Administrative Contractor prçrpçrly exclttdetl Metlicaitl Eligible Days frttttt

the DSH calculation. The Provider requested to withdraw the Medicaid eligible days issue on September

11,2t)18. 'l'he Medicare Contractor drd not raise ajurisdictional challenge.

Board Decision:

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $S 405.1835 - 405.1840 (2013), a provider has a right to

a hearing before the Board with respect to specific items claimed on a timely frled cost report if it is

dissatisfied wth the final determination of the Medicare contractor, the amount in controversy is $10,000

or more (or $50,000 for a group), and the request for a hearing is frled within 180 days of the date ofreceipt

of the final determination.

The Board dismisses the Provider's SSI Provider Specific Issue related to whether the Secretary properly

calculated the Provider's Disproportionate Share Hospital/Supplemental Security Income percentage

('DSH) because it is duplicative ofthe SSì Systemic errors issue that was transferred to case number l6-
1698GC. The Provider's appeal ofthis issue is based on the contention that the SSI percentage published

by CMS was incorrectly computed becanse CMS failed to include all patients entided to SSI benefits in
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the Provider's DSH calculation. This is duplicative ofthe SSI Systemic Errors issue that was directly

added to case number l6-1698GC. The lrovidcrs in this group contend that CMS has not properly

calculated their SSI percentages because CMS failed to include all patients entitled to SSI benefits in the

calculation. Pu'suant to PRRB Rule 4.6.1, "4 provider may not appeal an issue from a single

determination in more than one appeal." Therefore, the Board finds that the SSI Provider specific issue is

duplicative of the issue the Provider is pursuing in the group appeal and dismisses the issue from this

individual appcal.

In its SSI Provider Specific issue statement, the Provider asserts that it "preserves its right to request

under separate cover that CMS recalculate the SSI percentage based upon the Provider's cost reporting
period. Under 42 C.F.R. $ 412.106(bX3), "if a hospital prefers that CMS use its cost reporting data

instead of the Federal Fiscal Year, it mùst frlrnísh to CMS, through its intermediary, a \¡r'ritten request."

Without a written request that goes to CMS, the Medicare Contractor cannot issue a final determination

from which the Provider can be dissatisfied for purposes of an appeal. Therefore, the Board fìnds that the

Provider has not established dissatisfaction with the realignment portion of its issue statement as required

by 42 C.F.R. $ 405.1835(a) and therefo¡e dismisses that portion ofthe issue.

Conclusion:

The Board finds thât it does not have jurisdiction over the SSI Provider Specific issue because it is
duplicative ofthe SSI Systemic erro¡s issue transferred to a group and there is no final determination with
respect to the realignment portion of the issue. PRRB CaseNo. 18-0736 is hereby closed and removed

from the Board's docket.

A review of this determination may be available under the provisions of42 U.S.C. $ l395oo(f) and 42

C.F.R. ç$ 405.1875 and405.1817.

BOARD MEMBNRS PARTICIPATING:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

Susan A, Turner, Esq,

5/20/2019

X Gr.gory H. Ziegler

Gregory H, Zregler, CPA, CPC-A

Board Member
Signed by: Gregory H. Ziegler -S

. j cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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Nß: Expedited Judiciøl Review Determination
19-1865 Christian Hospital-Northeast-No¡thwest, Provider No. 26-0180, FYE 12/31/2007

13-2952GC QRS BJC 2007 DSH Medicare Managed Care Part C Days Group

14-0105GC QRS BJC 2008 DSH SSI Fraction Medicare Managed Care Part C Days Group

14-0108GC QRS BJC 2008 DSH Medicaid Fraciion Medicare Managed Care Part C Days Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' },4ay 1 ,2019
request for expedited judicial review ('EJR') for the appeals referenced above.r The Board's

determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals ís:

[W]liether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare f¡action and added to the Medicaid

Fraction.2

I This EJR request also included case numbers 14-1300GC and l4-1324GC. A response to the EJR request for

those cases wijl be fo¡thcoming in separate correspondence. In addition, case number l4-l l48GC was also incÌuded

iD this EJR request. Because the case included a single participant, the group appeal was closed and an indivjdual
appeal, case number 19- 1865, was establishe4 This EJR request will include case number l9-1865 instead ofcase

number 14-l 148GC.
2 Provrde¡s' EIR request at l.
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Statutory and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since i983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ãmounts per discharge, subject to certain pa)¡rnent adjustments.a

The PPS starute contains a number ofprovisions that a just reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients 6

A hospital may qualify fo¡ a DSH adjustment based on its disproportionate patient percentãge
("Oee'1.r As a proxy for utìlization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
úospital.8 The DPP is def,rned as the sum of two fractions expressed as percentages.e Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(FX"Ð(D, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such.hospital's patient days for such period which
were made up of patients who (for such days) were entítled to
benefits under part A of this subchapter and were entitled to

supplemental ser:trity i¡rcolre bertefits (excluding auy State

supplementation) under subchapter XVI ol this chapter, and the

denominator of which is the truurl¡er of such hospital's patieut days

for such fiscal year which were made up ofpatients who (for such

days) were ehtitled to benefits under plrt A of this subchapter . . . .

The Medicare/SSl fraction is cömputed annually by the centers for Medicare & Medicaid
Se|ices C'CMS'), and the Medicaro contrâctors use CMS' calculation to compute a hospital's

DSH Pa1'rnent adjustment.l I

3 See 42tJ.5.C. $ l395ww(d)(l)-(5); 42 C.F R PaÍt 412.
o Id.
5 See 42'tJ.5.C. g 1395ww(d)(5).
6 See 42lJ.5.C. $ l39sww(d)(s)(F)(t)Q): a2 C.FR. $ 412 106
1See42\t.S.c. $$ l395ww(dXsXF)(i)(l) and (d)(s)(F)(v); 42C.F.R $ al2l06(c)(l).
8 ,9ee 42 U.S.C. $$ 1395ww(dX5XF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d).
e See 42lJ.5.C. g 1395ww(d)(s)(F)(vi).
¡o (Emphasis added.)
,r 42 C-F.R. $ 412.106(bx2)-(3).
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The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXII), defines the Meclicaid fraction as

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
parî A of this subcþapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare conffactor determines tåe number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.13

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
statute at 42 U.S.C. S 1395mm(a)(5) provides for "payrnent to the eligitile organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of.this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs piior to 1999 are

refened t0 as Medio¿rc HMO patie t cate days.

lrr the Septernber 4,1990 Fcdcral Register', the Secretary¡4 stated that:

Based on the language of section t 886(d)(S)(F)(vi) of the Act 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who we¡e entitled to benefits under Part 4," we believe
it is appropriate to include the days assobiated with Medicare
patients who receive care at a qualified HMO. Prior to December
I,1981, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that

ì2 (Emphasis added.)
ìr 42 C.F.R. $ 412.106(bX4).
ra of Health a¡d Fluman Se¡vices.
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allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
inbluding HMO days in the SSl/Medicare pe.rcentage [of the DSH
adjustment].r5

At that time Medica¡e Part A paid for HMO services and patients continued to be eligible for
Part A. 16

Vr'ith the creation of Medicare Part C in 1997,t1 Medicare beneficiaries who optcd for managcd
care coverage unde¡ Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Pa¡t C
days in the SSI ratios used by the Medicare contractors to calculate DSH pal,rnents for the fiscal
year 2001-2004. t8

No further guidance regarding the ffeatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. ... once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patíent days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH paÍient percenîage. These patient
days should be included in the count of tottrl patient days in the
Medícaid fraction ¡\he denominator), and the palient's days Jbr
the M+C beneficíar,y who is also eligiblefor Medicaid would be
included ín the numerator oJ'the Medicaidfraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2)(i) to

r5 55 Fed. Reg. 35990,39994 (Sepr. a, 1990).
)6 Id.
)7 The Medica¡e Part C program did not begin operatíng until January 1, 1999. See P.L. 105-33, 1997 I-IR 2015,
codífed as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enroÌled [in
Medicare] on December 3 I 1998, with an eligible organization unde¡ . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January 1, 1999, under part C ofTitle XVIIL . ìfthat organìzation as a
contract under that part for providing services on January l, 1999. . ." This was also knourn as

Medicare+Choice. The Medicare Prescription Drug, Improvem€nt and Modemization Act of2003 (Pub.L- 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Tille XVIIL
r8 69 Fed. Reg. 48918,49099 (Aug. 11, 200a).
Ie 68 Fed. Reg.27154,27208 (May 19,2003) (emphasis added).
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include the
calculation.

days associated with [Part C] beneficiaries in the Medicare ftaction of the DSFI
"20 In response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entítled to benertß
under Medicare Part A, We agree with the commenter that these
days should be included in the Medica¡e fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include thc days
associated with M+C beneficíaries in the Medicaíd fraction.
Instead, we are adopting a policy to include the patíent days for
M+C beneJìcíaries ín the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
nume¡ator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would iequire inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Althougb the change in DSH policy regarding 42 C.F.R. $ 4I2.106(b)(2)(l) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the
Secretary noted that no regulatôry change had in fâct occurred, and announced that she had made
"technlcal correctionsl' to the refTulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical conections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (b)(2xiiixB).'?3 As a result of these rulemakings, Part C days were
required to be included iú the Medicare f¡action as of October 1,2004 (the "PaÍ C DSH
policy"). Subsequently, aspaftof theFFY20ll IPPS final rule published on August 15,2010,
CMS made a mino¡ revision to $$ 412.106(bX2XÐ(B) and (b)(2XiiÐ(B) "to clarify" the Part C
DSII policy by replacing the word "or" with "including."2a

20 69 Fed. Reg. ar 49099.
2r /d. lcmphasis added).
22 72 Fed. rd'.eg. 41130,47384 (Aug.22,2007).
1t 72 Fed,- Reg. at 4741 l.
2475Fed,. Reg.50042,50285-50286,50414 (Aug. 16,2010). SeeqlsoT5 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI lìaction. . . . In order to further cÌarif our policy that patient days associated
with MA beneficiaries are to be included in the SSI fiaction because they are still entitled to benefits under Medicare
Part A, we are proposing to replace the word 'o¡' with tbe word 'including' in $ 412.106(b)(2)(i)(B) and

ç 412. I 06(bX2Xiii)(B)."); Allína Hea lthcare Servs. v. Sebelíus,904 F . Supp. 2d 75, 82 n.5, 95 (2012), c{f'd in pqrt
and rev'tl in part,746 F.3d,ll02 (D.C. Cír.2014).
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The U.S. Circuit Court for the District of Columbia inAllina Healthcare Setyices v. Sebelius
(lttina I),25 vacated both the FFY 2005 IPPS final rule adopting thc Part C DSll policy and rhe
subsequent regulations issued in the FFY 2008 IPPS final rule codiflng the Part C DStl policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has not acquiesced to that decision.
More recently, in Altina Heatth Services v. Price ("Allina IÌ'),27 the D.C. Circuìt confirmed that
the Secretary's 2004 allempt to change the standard to include Pafi C days in the Medicare
fraction had been vacate d inAtlina 1.28 The D.C. Circuit further found in Atlina. II Th¿¡T rhe
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare f¡actions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The P¡oviders explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
Pl , the 2004 regulation requiring Part C days be included in the Part A,/SSI fraction and removed
from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. gg 412.106(b)(2)(i)(B) and
(bX2XiiÐ(B). (The '2004 Rule') The Boa¡d is bound by the 2004 ru1e."30 Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert thât, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation o¡ CMS Ruling" raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not facfual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2011),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearil]g oÌ the specific rÌratter at issue; aud (ii) the Board lar,ks the authority to
decide a specific legal question relevant to the specific matter at issue because the legal question
is a challenge either to the constitutionality ofa provision of a statute or to the substàntive o¡
procedural validity of a regulation or CMS Ruling.

,s 746 F . 3tt I I 02 (D.c. cit. 20t4).
26 '146 F .3d, at I 106 n.3, t t I I (affirming portion of the district court decision vacaring the FFY 2005 IPPS rule). Søe
also Àllína ÍIealth Set'vs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interprelation of the fiactions in the DSH calculation, amounced in 2004 and nol added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.").

'?7 
863 F.3d 93'1 (D.C. Cir.2017).

28 Id. at 943.
/' Id. at 943-945.
ro Providers' EJR Request at l -



EJR Determination for Case Nos. 19-1865, e/ a/.

QRS/BJC Medicare Part C Days Groups
Page 7

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2007 and 2008.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 3 1, 2008, the participant may demonshale dissatisfaction with the amount of
Medica¡e reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pusuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").31 In that case, the Supreme Court concluded that a cost
report subniitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a reg lation be submitted first to the Medica¡e Contractor where the contractor is without the
power to award reimburs ement.32

On August 21,2008, new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report perio<ìs ending on or after Decembe¡ 31, 2008, providers who were self-
disallowing specific items had to do so by follþwing the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, under Bethesda, the 2008 self-disallowance
regnlation could not be applied to appeals raising a legal challenge to a regulation or other policy
tllal tlle Metlicalu Coltlactol r;oLrld lot addless.3s

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Apr1l23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a.regulation or pa).rnent policy that bound the Medicare Contractor and left

rìl08S.Ct. 1255(1988). See elso CMS Ruling CMS-1727-R(in self-disallowing an item, the provider submits a

cost report rhat complies with the Medicare pa).rnent policy for the item and then âppeals the item to the Boa¡d. The
Medica¡e Conkactor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
t2 Bethcsda, 108 S. Cl. at 1258-59.
rr 73 Fed. Reg. 30190, 30240 Qvlay 23,2008).
ro 201 F. Supp.3d 131 (D.D.C.2016).
35 Ìd. at 142.
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it ."vith no authority or discretion to make payment in the man¡er sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disailow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participants involved with the instant EJR request are
govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. h addition, the
participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

iequitód for a group appeal36 and $10,000 for an individual appeal.37 The appeals were timely
filed. Based on the above, the Board finds that it has jurisdiction for the above-captioned appeals

and the underlying Providers. The estimated amount in controversy is subject to recalculation by
the Medicare contractor for the actual fìnal amount in each case.

Board's Analysis Resardine the ABpealgd-llsue

The appeals in these EJR request involve rhe 2007 and 2008 cost ¡eporting periods. Thus, the
appealed cost repofting periods fall squarely within the time frame applicable to t¡e Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at 42 C.F.R. $$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS

final rulc (with a minor rcvision published in the FFY 201 1 IPPS final rule). The Board
recognizes that, for the time period at issue in these requests, the D.C. Çircrrit i^ Allina / vacated
this regulation. Flowever, the Secretary has not formally acquiesced to that va.catur and, in this
regard, has not published any grtidance on how the vacatur is being implemented (e.9., only
circuit-wide ve¡sus nationwide).38 Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regrrlation and, if the Board were to grant EJR, the Providers would have the right to
bring strit in either the D.C. Citcrit or rhe circuit within which they are located.3e Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
.EJR reqnest. ao

Board's Decision Reeardins the EJR Request

The Board finds that:

36 See42 C.F.R. $ 405.1837.
37 

.See 42 C.F.R. $ 405.1 835(a)(2)
3E See generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, ?7-82 (D.D. C.2016), aff'd,875 F.id 701 (D.C.

c¡.20t7).
1e See 42U.5.C. $ l395oo(f)(1).
40 The Medicare Contraotor, Wiscousiu PhysiciaDs Service ("Vr'PS"), filed an objection to the DJR rçquest. In its
filing, WPS argues that the Board should deny the EJR request because the Board has the aulhority to clecide the
issue under appeal since it is not bound by the Secretary's regulation that the federal district cou¡t vaÇaled i\ Allincl
The Board's explanation of its aufhorily regarding this issÌre addresses the arguments set out in WPS' cìrallenge.
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1) It has jurisdiction over tåe matter for the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ al2.106(bX2XiXB) and

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authoríty to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) (2003) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2008) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subj ect years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Boa¡d hereby closes

those cases.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robeft A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

5/29/2O19

X Clayton.t. Nix

Clayton.J. Nix, Esq.

Chair
Signed by: Clayton J. Nix -A

Enclosures : Schedules of Providers

Bylo.n Lam¡rrecht (Electronic Mail wy'Schechrles of Providers)
Wilson Leong, FSS (Electronic Mail rvTSchedules of Providers)
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FfE: Expedited Jailicial Review Determinalion
l1-0816GC QRS BJC 2009 DSH SSI Medicare Part C Days Group

14-1300GC QRS BJC 2009 DSH SSI Fraction Medicare Part C Days Group

l4-132.4GC QRS BJC 2009 DSH Medicaid Fraction Medicare Part C Days Group

Dea¡ Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the P¡oviders' May I,2019
request for expedited judicial review ('EJR') for the appeals referenced above.r The Boa¡d's
determination regarding EJR is set.forth below.

Issue in Dispute:

The issue in these appeals is:

[V/]hcthcr Medicare r\dvantago Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction.2

Statutorv and Regulatorv Backqroun4: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services ùnder the

I 
QRS sùbmitted t'¡/o EJR rcquests on May 1, 2019. The EJR request for case numbers l4- l300GC and l4-1324GC

also included CaseNos. l3-2952GC, l4-0105GC, l4-0108GC, and l9-18ó5. A lesponse to the EJR iequest foI
those cases (CaseNo. l3-2952GC, et at.) will be issued under separate cover. The EJR request that included Case

No. I I -08l6GC (an appeal from the Medicare Contractor's failure to issue a fltnal determination wjthin l2 months

olrlc reucipr üf tÌle perfected cost report as pcrmittcd by 42 c.F.R. $ a05.1835(a)(3)(ii) (2009)) also included case

Nos. l4-39J4GC and 14-3835GC. A decision with respect to Case Nos. l4-3934GC and l4-3835GC will be issued

under separate covef:
2 P¡ovidcrs'EJR request at l
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prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

amounts per discharge, subject to certain payrnent adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.s These cases involve tÌ-re hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.o

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dfn'1 z As a proxy for utilization by low-income patients, the DPP determines a hospìtal's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifuing
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these tiactions oonsider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)€XvÐ(l), defines the Medicare/SSl fraction as:

the f¡action (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (f'or such days) were entitled Ío

benefits under pur! A of tliis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the- 
denominator of which is the number of such hospital's patient days

for such hscal year which were made up of patients who (for such

days) r,vere antitlad Ío banafi'ß under part '4. of Ïhis subchapter . . . .r0

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment. I I

) See 42IJ.S.C. $ l395ww(d)(l)-(5):42 C.F.R. Part 412.
o Id.
5 See 42ll.S.C. $ l395ww(dx5).
6 See 42tJ.5.c. $ 139sww(d)(s)(F)(i)Q); a2 c.F R. $ 412.106.
1 See 42lJ.s.C. $$ 139sww(d)(s)(F)(i)(I) and (d)(s)(F)(v); a2 C.F R. $ al2.l06(c)(l).
8 see 42 U.S.C. $$ l39sww(d)(s)(F)(iv) ald (vii)-(xiii); 42 c.F.R $ 412.106(d).
e See 421J.5.C. $ l39sww(d)(5)(F)(vi).

'o (Emphasis added.)
| | 42 C.F.R. $ 4 12. 106(b)(2)-(3).
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The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)Ql), defines the Medicaid f¡action as

the fraction (expressed as a percentage), the nùmerator of which is
the numbe¡ of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX lthe
Medicaid program], but who were not entítled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor determines the number of the hospital's patient days ofservice for
which parients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.13

Medica¡e Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.s.c. $ 1395mm(aX5) provides fbr "pa)T nent to the eligible organization under

this section for indivi{uals enrolled under this section with the organization and cntitlcd to

benefits under part A of this subchapter and en¡olled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In thc Scptcmbcr 4,1990 Foderal Register, the Secretaryla stated that:

Based on the language ofsection 1886(dXS)(FXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entltled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who receive care af a qualified ÉlMO. Prior to December

l, 1987 , we were not able to isolate the days ol care associated

with Medicare patlents ln HMOs, arld therefote, wele unable to

fotd this number into the calculation [of the DSII adjustment]

However, as of December I , 198'1 , a held was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows tts to isolate those FIMO days that were associated wìth

¡'? (Emphasis added.)

'r 42 C.F.R. $ 4 r 2. 106(bx4).
ra ofFlealth and Human Services.
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Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r5

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

with the creation of Medicare Part C in 7997 ,t1 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. 18

No further guidance regarding the treatment of Pa¡t C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's beneñts are no longer administered under Part A
. . . . once a beneficiary elecis Medicare Part C, those patíent days

attributable to the beneficiaryt sJtould not be included in the

Medicare fractíon of the DSH patient percentage. These patient
days should be included in the count oftotal patient days in the

Medicaid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligible for Medicaid would be

incltrcled in the numterqtor af th.c Med,i,cnid frn'cr,íon , . . ,t9

The secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

ìnclude the days associated with lPart C] beneficiaries in the Medicare fraction of the DSFI

calculation.,'20 In resþonse to a comment regarding this change, the Secretary explained that:

r5 55 Fed. Reg.35990,39994 (Sept.4, 1990).
t6 Id.
r7 Th€ Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 llR 2015,

codifecl as 42 U.S.C. g 1394w-21 Note,(c) "Enrollment Transition Rule,- An individual who is enrolled [in
Meãicare] on Decembe¡ 31 1998, with an eligible organization unde¡. . . [42 U.S-C. 1395mm] shall be considered

to be eruolled with thar organization on January l, 1999, under part C ofTitle X\4II . . ifthat organization as a

contract under that part for providing services on January 1,1999 . " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medica¡e AdvâDtage

prograrrr ulder Par t C of Title XVIIL
I8 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
ìe 68 Fed. Pieg.27:l54,27208 (May 19,2003) (emphasis atltìed)
20 69 Fed. Reg. ar 49099.
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. . . Il'e do agree that once Medicare beneficíaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits

under Medicare Part A, We agreê with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include lhe days

associated with M+C beneficiaries in the Medicaid fraction.
InsÍead, we are.adopting a policy to include the patient days for
M+C beneficiaries in the Medicare fraction ' . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medica¡e fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation

Although rhe change in DSH policy r egarding 42 c.!.R. $ 412.106(bX2XÐ v/as included in the

August 11, 2004 Federal Register, no change to the regulatory la-nguage was published until

ewst2z,2007 when the FFY 2008 IPPS final mle was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the changè adopted in the FFY
2005 IPPS final rule. These "technical corrections" are reflected ar 42 C.F .R.

9S 412.106(bX2)(i)(B) and (b)(2xiiÐ(B).'?3 As a result of these rulemakings, Part C da¡'s rvere

reqrrirerl to he inch¡ded in the Medicare f¡action as of October 1,2004 (rhe "Part C DSH
policy"). Subsequently, aspartof theFFY20llIPPS final rule published on August 15,2010,

CMS made a minor revision to $$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Parl C

DSI:l policy by replacing the word "or" with "including."2a

'z¡ 1r1. (emphasis added).
22 

7 2 F ed. Reg. 47 130, 47 384 (Au1. 22, 2007).
23 '72Fed. Reg. at 4741 l.
24i5Fed. Reg.50042, 50285-50286,50414 (Aug. 16,2010). SeealsoT5 Fed. Reg.23852,24006-24007 (May 4,

2010) þreamble to proposed rulemaking stating: "We are aware thal there might be sor¡e confusion about our

policy to include MA days in the SSI fraction. . . . In order to further clarifo our policy that patient days associated

with MA beneficiaries are to be included in lhe SSI fìaction because tl]ey are still eutitled to benefits under Mcdicarc

Part A, \¡r'e are proposing to replace the word 'or' with the word 'including' in $ a 12.106(b)(2)(i)(B) and

0 412.106(bx2)(iii)(B)."); Allina Healthcare Ser\)s. v. Sebelius,904 F. Supp 2d75,82n.5,95 (2012)' aff'd inpart
a (l rev'd in part,746F.3d I102 (D.C. Ct.2O14)-
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Set"vices v. Sebelius

(Allina I),2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part c DSH policy

adopted jn FFY 2005 IPPS rule.2o However, the Secretary has_not acquiesced to that decision.

Moie recently,. in Allina Health Sertices v. Príce ("Allina IÌ'),27 the D.C. Circuit confirmed that

the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare

fraction had been vacated in Atlina I.2E TheD.C. Circuit further lotlfld in Allina II JhaI ú\e

secretary failed to provide propef notice and comment before including Part c days in the

Medicare fractions published îor FY 2012.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allína
pl , the 2004 regulation requiring Part C days be inciuded in the Part A./SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (rhe'2004 Rule') The Board is bound by the 2004 ru1e."30 Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert rhat, pursuant to 42 U.S.C. $ 1395oo(t)(1), the Board must grant EJR if it
lacks the authority to deoi<le a question of "law, regulation or CMS Ruling" raised by a proviÇcr.

The Providers maintain that the Board is bound by the regulation, tlere are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

I)ecision of the Roard

Pursuantto 42U.5.C. $ 1395oo(f)(1) and theregulations at42 c.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at. issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive orprocedural

validity of a regulation or CMS Rulìng.

,s 146 F.3d I I02 (D.C. Cir.20l4).
26'146F.3clat I l06 ¡.3, llll (affirming portion ofthe district court decrsion vacating the FFY 2005 IPPS rule). See

qtso Allina Health Servs. v. Sebelius,904 F. Supp. 2d'15,89 (D.D.C. 2012) ('"Ihe Couf concludes that the

Secretary's inte¡pretation of the fractions in the DSII calculation, announced in 2004 and not added fo the Code of
Federal Regulations until the sunmler of2007, was not a "logical outgrowth" of lhe 2003 NPRM.').

'zi 863 F.3d 937 (D.C. Cir.2017).
2E Id. at 943.
2e Id. at 943-945.
3o P¡oviders' EJR Request at l.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2009.

F9r purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to December 3 1, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").3t In that case, the Supreme Cou¡t concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regrrlations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Conhactor v/here the contactor is without the

poweÍ to award reimbursement.32

On August 21,2008,new regulations goveming the Board were effective.33 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 \n Banner, the provider filed its cost report in accordance ltr'ith the applicable
outlier regulations and did not protest the additional outlier payrnent it was seekíng. The
provider's request for EJR was denied because the Board found that it lacked jùisdiction over
the issne. The Districi Coìrrf conclìrded Íhal, ündeî Beîhesda, thç 2008 self-disallowance
regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.r5

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective Apr1|23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost reporl periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or palmcnt policy that bound the Medicare Contractor and left

rr I 08 S. Ct. 1255 (1988). ,lee a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost repod that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
lt Bethesda,l0S S. Cl. rt 1258-59.

'?3 Fed. Reg. 30190,30240 (lt4ay 23,2008).
ra 201 F. Supp.3d 131 (D.D.C.2016).
35 Id. ar 1,42.
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it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirem ents of 42 C.F.R. S a05'1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-cljsallow a specific item deemed non-allowable by frling
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 2i, 2008, the

Board only has jurisdiction to hear that participant's ap-p,eal of matters that the Medicare

contractoi specifically revised within the revised NPR.36 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008.

A. Jurisdictional Determination On Certain Specífic Individual Participants

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any

review of an EJR request pursuant to 42 C.F.R. $ 405.1842 and the Board has the

authority request "[ajil of the information and documents found necessary by the Board

for issuing a[n EJR] decision,"37 including documentation relating to jurisdiction'

Similarly, the regulations goveming group appeals specify that jurisdiction "may be

raised at any time."38

In Case Nos. 14-1300GC and 14-1324GC, the Board fìnds that it does not have
jurisdiction over Participant 5 - Christian Hospital (Provider No. 26-0180,

FYE 12/31/2009) because Christian Hospital appealed from a revised Notice ofProgram
Reimbursement ('NPR') that did not adjust the SSI percentage'

The Code ofFederal Regrrlations provides for an opporhrnity to appeal from a revised

NPR. hr this legard, 42 C.f .R. $ 405.1885 (2016) provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary
determination, or a decision by a reviewing entity (as

described in $ 405. 1801(a) of this subpart) may be

reopened, for findings on matters at issue in a
determination or decision, by CMS (with respect to

Secretary determinations), by the intermediary (with
respect to interrnediary determinations) or by the reviewing

)6 See42C.F.R. $ 405.1889(bXl) (2008).
11 42 C.F-¡'. g a05. 1 S42(c)(2)(ii) (referencing to the decision in subsection (f) which included a decision on both
jurisdiction and the EJR request).
18 42 C.F.R. 405. I 837(€X2) states: "The Boarcl nøy ntake jurisdtctional Jìnrllngs under $ 405 .1840 at any tinte,

including, but not limited to, following a request by the providers for the jurisdictional findings. The providers may

requesr jurisdictional findings by notirying the Board in writing that the group appeal is fully formed, or that the

providers believe they have satisfied all ofthe requirements for a group appeal hearing request, and the Board may

proceed to make jurisdictional findings."
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entity that made the decision (as described in $ 405.1885(c)

of this subpart).

42 C.F.R. $ 405.1889 (2016) explains the effect of a cost report revision:

(a) If a revision is made in a Secretary or intermediary
determination or a decision by a reviewing entity after the

determination or decision is reopened as provided in

$405.1885 of this subpafi, the revision must be considerecl

a separate and distinct determination or decision to which
the provisions of 42 C.F.R. $$ 405.1811, 405.1834,
405.1835, 405.1837,405.1875, 405.1877 and 405.1885 of
this subpart are applicable.

(b)(l) Only those matters that are specifically revised in a
revised determination or decision are within the scope of
any appeal of the revised.determination or decision.

(2) Any matter that is not specifically revised (including
any matter that.tvas reopened but not revised) may not be

considerecl il any appcal of the revised dctcrmination or
decision.

The Provider cites to three adjustments on its revised NPR from which it is appealing.

However, each of tlese adjustments is to Medicaid eligible days on Worksheet S-3,

which is also supported by the Provider's November 1 1, 2015 Reopening Reqnest ln
particular, the Provider's reopening request which indicated that the Provider was

"requesting additional Medicaid days to be included in the Disproportionate Share

calculation and in the IRF LIP calculation."3e As the SSI fraction itself was not revised

rn the revised NPR, the Board finds that it does not have jurisdiction over Christian

Hospital in either Case No. 14-1300GC or Case No. 14-1324GC. Therefore, the Board

hereby dismisses Christian Hospital from these two appeals and from the EJR

determination as it relates to these two appeals. The Board notes that Ch¡istian Hospital

remains a participant in Case No. 1 1 -0816GC based on its appeal of the fàilure of the

Medicare contlaclor to timely issue an NPR pulsualt to 42 C.F.R. $ a05.183 5(a)(3)(ii)
(201 r).

B. Juris clictiowtl Determination for Remaining Participants

'With the exception of the particrpants described above, the Board has determined that the

remaining participants' appeals involved r¡/ith the instant EJR Request are governed by

re Schedule ofProvide¡s in Case Nos. 14-l300GCand l4-1324GC atTab5D.
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CMS Ruling CMS-1727-R. In addition, the remaining participants' documentation '

shows that the estimated amount in controversy exceeds $50,000, as required for a group

appealao and that the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual fina1 amount in each

case. Accordingly, the Board finds that it has ju¡isdiction for the referenced appeals and

the underlying remaining participants

Board's Analysis Reqardins the Appealed Issue

The appeals in these EJR request involve the 2009 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Secretary's Part C DSH

policy being challenged which was adopted in the FFY 2005 IPPS final rule and late¡ codified at

42 C.F.R. $$ 412.106(bx2xixB) and (bx2)(ìiÐ(B) as palt of the FFY 2008 IPPS final rule (with

a minor revision published in the FFY 2011 IPPS ñnal rule). The Board recognizes that, for the

time period at issue in these requests, the D.C. Circuit in Allina 1 vacâted this

regulation. Flowever, tlle Secretary has not formally acquiesced fo Ìhat vacqtur and, in this

regard, has not published any guidance on how the vaca tur is being implemented (e.g., only
circuit-wide versus nationwide).4j Moreover, the D.C. Ci¡cuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the dght to

bring suit in 
"ith"t 

th" D.C. Circuit or the circuit within which they are located.a2 Based on the

above, the Board must conclude that it is.otherwise bound by the regulation for purposes of this

EJR request. al

Board's Decision Resardine the EJR Request

Thc Board finds that:

l) It has jurisdiction over the matter for the subject years and that the remaining participants

in these group appeals are entitled to a hearing before the Roard;

2) Based upon the pafticipants' assertions regarding 42 CF R. $$ 412 106(bX2)(i)(B) and

(bX2XiiiXB), the¡e are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C F-.R

$ 405. 1867); and

ao See 42 C.F.R. $ 405.1837.
at see generally Grant Mecl. crr. v. Butwell,204 F. Supp. 3d 68,77 -82 (D.D.C.2016), af'¿,815 F.3d 701 (D.C.

cil.20\7).
a2 See 42tJ.S.C. g 1395oo(f)(1).
or The Meclicare Òontractor, Wisconsin Physicials Service ("WPS"), filed an objection to thc EJR rcqucsts. In its

filing, WPS argues that the Boa¡d should deny tbe EJR request because the Board has the autho ty to decide the

issue under appeal since it is not borùìd by the Secretâry's regulalion thal the federal district coÌrt vacated in Allinu
1. The Boardli explanation of its authority regarding this issue addlesses the arguments set out in WPS' challenge.
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4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bx2)(i)@) and (bX2XiiÐ(B) (201 l) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ l395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subject yea¡s. The

Provide¡s have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Partì cipalLinË

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. 7 iegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD:

5/29/2O19

X Clayton J. Nix

Clayton J, Nix, Esq.

Chair
Siqned by: Clayton J. Nix -A

Enclosu¡es : Schedules of Providers

cc: Byron Lamprecht, WPS Gr,¡v. Flealth Adn'rs (Dlectronic Mail w/Schedules of Providcrs)

Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 27207
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Electronic Delivery

James Ravindran

Quality Reimbursement Services
150 N. Santa A¡ita Avenue
Suite 5704
Arcadia, CA 91006

RE: Expedited Jutliciøl Review Determinatíon
I4-O227GC QRS Wellmont HS 2007 DSH SSI Fraction Medicare Mngd Care Part C Days Group
l4-0239GC QRS Wellmont HS 2007 DSH Medicaid Fraction Medicare Mngd Care Part C Days Grp
14-0409GC QRS Wellmont HS 2008 DSH SSI Fractjon Medicare Managed Care Part C Days Group
14-04l1GC QRS Wellmont HS 2008 DSH Medrcaid F¡action Medicare Mngd Care Part C Days Grp
I4-3097GC QRS Wellmont HS 2009 Medicaid Fraction Medica¡e Managed Care Pt. C Days Group
14-3I25GC QRS WellmontHs 2009 DSH SSI Fraction Medicaiê Managed Care Part C Days Group

I4-3943GC QRS Wellmont HS 2010 DSH SSI Fraction Medicare Managed Care Pt. C Days Group
l4-3948GC QRS Wellmont FIS 2010 DSH Mcdicaid Fraction Mcdicarc Mngd Care Pt. C Days Grp

Dear Mr. Ravindran

Thn Provicle¡ Reimbnrsement Review Roard ("Roarrì") has reviewerj the Providers' May 2,20L9
request for expedited judicial review ('EJR') for the appeals ¡eferenced above. The Board's
determination regarding EJR is set lbrth below.

Issue in Dispute:

The issue in these appeals is

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionatc sharc hospital adjustment
("DSH Adjustment") Medicare fraction and adcled to the Medicaid
Fraction.l

I P¡oviders' EJR request at I
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Statutorv and Requlatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS').'z Under PPS, Medicare pays predetermined, standardized

amounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS pagnents to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Ofe'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.? The DPP is defined as the sum of two fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(pXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entítled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementatiort) under subchapter XVI uf this ulapter, urtl tltc
denominator of which is thc numbcr of such hospital's paticnt days

for such fiscal year which were made up of patients who (for such

days) were entilled to benefits under part A of rhis subchaptcr'. . . .

The Medicare/SSl fraction is computed anmrally by the Centers for Medicare & Medicaid
services ('cMS'), and the Medicare contractors use cMS' calculation to compute a hospital's
DSI I payment adjustment.ro

2 See 42rJ.S.C. g l39sww(d)(l)-(5);42 C.F.R. Part 4t2.
) Id.
4 See 42U.5.C. $ l39sww(d)(5).
5 See 42rt.S.C. $ 139sww(d)(5)(F)(i)(I); a2 C.F.R S 412.106
6 See 42lJ.5.C. $$ 139sww(d)(s)(FXi)(I) and (dXsXF)(v); 42 c F.R. $ al2.l06(c)(l).
1see42tJ.S.C. $$ l395ww(d)(s)(FXiv) and (vii)-(xiii); 42CFR $412 106(d)
I See 42IJ.S.C. $ 139sww(d)(s)(F)(vi).
e (Emphasis added.)
ìo 42 C.F.R. $ 412.106(bx2)-(3).
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The statute, 42U.5.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the f¡action (expressed as.a percentage), the numerator of which is
the number of the hospital's patient days for such period which.
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who weÍe not entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.ll

The Medicare conhactor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides thdt
number by the total number ofpatient days in the same period.12

Medicare Advantage Program

The Medicare program permits its beneficiaries to ¡eceive services from managed care entities.
The managed'care statute implementing payments to health maintenance organizations
('1HMOs") and competitive mediial plans ("CMPs") is found at42U.S.C. $. 1395mm. The
starlrte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals eruolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under parl B of this subchapter . . ."
Inpatient hospital days for Medrcare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Basecl onthe language ofsection 1886(dXSXFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who rvere entitled to benefrts nnder Part 4," we believe
it is appropriate to include the days associated with Medjca¡e
patients who receive care at a qualified FIMO. Prior to December
I, 1987 , v/e were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
Flowever, as of December 1, 1981 , a fìeld was included on the
Medicare P¡ovider Analysis and Review'(MEDPAR) fi1e that
allows us to isolate those HMO days that \¡/ere associated with
Medicare patients. Therefore, slnce that tìme we have been

ìr (Emphasis added.)
ì2 42 C.F.R. g 412.106(b)(4).
li of Health and Human Sewices.
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including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l5

'With 
the creation of Medicare Part C in 1997,t6 Medicare beneficiaries who opted for managed

care coverage under Medica¡e Part C were no longer entitled to have payment made for their
care under Part A. ConsiÉtent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSII payments for the fiscal
yeat 2001-2004.t7

No further guidance regarding the reatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Pa1'rnent Sydtem C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient d7ys
attributable to the beneficiary should not be included in the
Medicare fractíon of the DSH patietxt percentage. These patient
days should be included in lhe cÒunt of totul patient days in the
Medicaid fraction (the denominator), and the paÍienl's days for
the M+C beneficiary who is also eligible for Medicaíd would be
included in the numeralor of the Medicaid fraction . . . .18

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
fìrral rule, by rroting she was "revisiug our regulations at [42 C.F.R.] $ a12.106(bX2Xi) to
include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation."le In responso to a comment regarding this change, the Secretary explained that:

r4 55 Fed. Reg, 35990, 39994 (Sept. 4, 1990).
t5 Id.
I6 The Medicare Part C program did not begin operating untrl January 1,1999. See P.L. 105-33, 1997 HR 2015,
codified as 42tJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is eruolled [ìn
Medicare] on December 3l 1998, withaneligible organization und et . .142 U,S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . if that organization as a

contract under that part for providing services on January |, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced tbe Medicare+Choice program \¡/ith the new Medicare Advantage
plogram under Part C ofTide XVIII.
I7 69 Fed. Reg. 48918,49099 (Aug. 11,2004).
¡8 68 Fed. Reg.27154,27208 (May ,l9,200'i) (emphasis added).
re 69 Fed. Reg. at 49099.
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. . . Wc do agree th(tt once Medícare beneficiaries elect Medícare
Part C coverage, they are still, ín some sense, entitled to benefits
under Medícare Part A. We agree with the commenter that these

days should be included in the Medìcare fraction of the DSH
calculation. Therel'ore, we 

^re 
not adopting as final our proposal

stured in the May 19, 2003 proposed rule to include the days
associated with M+C beneficíaries in the Medicaid fraction.
Instead, we are adopting a policy to ¡nclude thè patient days for
M+C benefrciaries in the Medícare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numemtor of the Medicare fraction. We are revising our
regulations at $ 412.i06(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bx2)(i) was included in the
August 1 l, 2004 Federul Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 IPPS final rule was issued.2r In that publication the

Secretary noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change adopted in the FFY
2005 IPPS final rule. These "technical ,corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB)." As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 201 1 IPPS final rule published on August 15, 2010,
CMS made a minor revision tô $$ 412.106(bX2XÐ(B) ancl (b)(2)(iii)(B) "to olarify" Lhe ParL C

DSH pòlicy by replacing the word "or" with "including."23

The U.S. Circuit Court for the Dist¡ict of Cohrmbia in Allina Healthcare Seruices v. Sebelíus
(Altina I),24 vacated both the FFY 2005 IPPS final mle adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final mle codifying the Part C DSH policy

20 Id. (emphasis added).
21 72 Fed. Reg. 47130,47384 (Aug.22,200'Ì).
22 72Fed.Reg. at 47411.
23 75Fed. Reg.50042,50285-50286,50414 (Aug. 16,2010). See also75 Fed. Reg.23852,24006-2400? (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy ià include MÀ d;ys in the SSI fiaction- . . . In order to further cÌarifo our policy that patient days associated

with MA beneficiaries are to be included in the SSI f¡action because they are still entitled to benefits unde¡ Medicare

lart A, .¡/e are proposing to rcplacc thc word 'or' \,vitl'ì the word 'incjr.rding' in $ 4 12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B);'); Allina Healthcare Servs. v. Sebelius,904 F. Supp.2d75,82n.5,95 (2012), aff'd inpart
ancl rev'd in part,746 F. 3d 1102 (D.C. Ct.20l4).
'zo 

746F.3d I 102 (D.C. Cir.20l4).
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adopted in FFY 2005 IPPS ru1e.25 However, the Secretary has not acquiesced to that decision.
More recently, in Attina Health Services v. Price ("Allina II'),26 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated iÍ Allina L21 TheD.C. Circuit firther found in Altina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[I] , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 rule."2e Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert tlìat, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grânt EJR if it
lacks the authority to decide a question of l'law, regulation or CMS Ruling" raised by a provider.
The P¡oviders maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Boa¡d does not have the legal authÕrity to decide the issue. Further, the
P¡oviders believe that they have satisfied the jurisdictional requirements ofthe statute and the
regulations.

Decision of the Board

Pusuant to 42 U.S.C. $ 1395oo(f)(1) and tbe regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),fhe
Board is required to grant an EJR rcqucst if it determines that: (i) thc Board has jurisdiction to
conduct a hearing ôn the specific matter at issue; and (ii) the Buartl laoks the autjrority tu deoide a
specific legal question relevant to the specific matter at issue because the legai question is a

challenge either to the constitutionality ofa provision of a statutc or to thc substantive or proccdural
validity of a regulation or CMS Rnling.

25'146F.3dat 1106n.3, llll (affirming portion ofthe district court decisjon vacating the FFY2005 IPPS rule). See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d'15,89 (D.D.C. 2012) ("The Couf concludes that the

Secretary's interpretalion of the fractions in the DSFI calculation, announced in 2004 and not added to tbe Code of
Federal Regulations until the summer of2007, was not a "logtcal or¡tgrowth" ofthe 2003 NPRM.').
26 863 F.3d 937 (D.C. Cir.201'l).
71 ld. a1943.

'1E 
ld. at943-945.

2e Providers' EJR Request at 1.
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Jurisdiction

The participants that comprise the group appeals within this EJR request have ñled appeals

involving fiscal years 2007 -2010.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 3 1, 2008, the participant may demonstrate dissatisfaction with the amount ôf
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's ¡easoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Court concluded that a cost

repoÍ submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute ot regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.3l

On August 21,2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on o¡ afte¡ December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v Burwell
(" B annef).3 3 ln Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier payment it was seeking' The
provider's request for EJR was denied because the Board found that lt lacked jurisdiction over
the issue. The District Court concluded rhaT, under Bethestlu, tlrc 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.ra

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R whìch involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January l, 2016, Under this ruling, where the Boaid determines that the specific item under
appeal was subject to a regulation or palment policy that bound the Medicare Contractor and left
it with no authority or discretion to make paynent in the mamer sought by the provider on

30 108 S. Cr. 1255(1988). See also C]lt4S Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies rvith the Medicare payment policy for the item and then appeals the item to the Roard. The

Medicãre Cont¡actoi's NPR would not include any disallowance for the item. The provider effectivèly self-
disallowed the item.).
3t Bethesda,l08 S. Ct. aL 1258-59.
32 73Fed,. Reg. 30190, 30240 (May 23,2008).
ri 201 F. Supp.3d 131 (D.D.C.2016).
34 Id. at 142.
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appeal, the protcst rcquirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provicler cou'ld elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that f,iles an appeal from a revised NPR issued after August 21,2008, the

Board only has judsdiction to hear that participant's appeal of matteß that the Medicare

contractor specifically revised within the revised NPR.35 The Board notes that all partìcipant

revised NPR appeals included within this EJR request were issued after Augrist 21, 2008.

The Board has determìned that the participants involved with the instant EJR request are

govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. In addition, the

participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.36 The Providers which appealed revised NPRs have adjustments to

Part C days as required by 42 C.F.R. $ 405.1889. The appeals were timely filed. Based on the

above, the Board finds that it has jurisdiction for the above-captioned appeals and the underlying
Providers. The estimated amount in conkoversy is subject to recalculation by the Medicare
contractor foi the actual final amount in each case.

Board's Analysis Reqardins the AppeaÌed Issue

The appeals in these EJR request involve the 2007 -2010 cost reporting periods. Thus, the

appealed cost reporting pe¡iods fall squarely within the trme frame applicable to the Sebretary's

Part C DSH poticy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codified at42 c.F.R. $$ 412.106(b)(2)(i)(B) and (bx2xiiixB) as part of the FFY 2008 IPPS

final rule (with a minor revision published in the FFY 2011 IPPS final rule). The Board
recognìzes that, for the time period at issue in these requests, the D.C. Circuit in Allina I vacated

this regulation. However, lhe Secretary has lìot foll âlly acquiescctl Lö Lh'ÀL vucutur a tl, itr tlis
regard, has not published any guidance on how the vacaîur is being implementecl (e'g,, only
circuit-wide versus nationwide).37 Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Boald were to grant EJR, the Providers would have the right to
bring suit in either the D.C. Circuit or the ci¡cuit within which they are locatecl.38 Based on the

above, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

35 See 42 C.F.R. $ 405.1889(bX1) (2008).
16 See 42 C.F.R. $ 405.1837.
31 See generally Grant Mecl. Ctr. v. Bw'well,204 F. Supp. 3d 68,'/7 -82 (D.D.C. 2016)' trff'd' 875 F.3d 701 (D.C.

Cir.20l7).
rE See 42 U.S.C. $ l395oo(0(l).
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Board's Decision Reqardins the EJR Rcqucst

The Board finds that:

1) It has jurisdiction over tle matter foi the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' asseftions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B), there are no findings offact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2Xiii)(B) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and

hereby grants the P¡ovide¡s' request for EJR fo¡ the issue and the subject years. The
Providers have 60 days from the receipt ofthis decision to institute the appropriate action for
judicial review. As this is the only issue in dispute in these cases, the Board hereby closes them.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR TFIE BOARD:
s/29/201s

i

I
I

I X Clayton J. Nix

C¡ayton.1. Nix, Esq.

chair
Signed by: Clayton.J. Nix -A

Enclosu¡es: Schedules of Providers

cc: Cecile I Iuggins, Palnctto GBS(Elcctronic Mail wy'Schcdulcs of Providers)
Wilson Leong. FSS (Eìectronic Mail u'i Scbedules of Provicler-s)
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James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Avenue
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FfE: EJR Deternúnation
l3-3954GC Mercy Health 2009 - 2010 Medicare Part C Days CIRP Group II

Dear Mr. Ravindran

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 1, 2019
requestforexpeditedjudicialreviewC'EJR')fortheappealreferencedabove.rTheBoard's
detemrination regarding EJR is set forth below.

Issue in Dispute:

The issue in this appeal is:

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare liaction and added to the Medicaid
Fraction.2

Statutorv and Regulatory Backsround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospitai services." Since 1983, the Medicare
prograrn has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standar<lize<l

amounts per discharge, subj ect to ceftain pa).Ìnent adjustments.a

I This EJR request also included case numbe¡ 15-0434GC. A decision in that case will be sent under separate cover
2 Provide¡s' EJ R request at l.
3 See 42U.5.C. $ t 395ww(d)(l)-(5);42 C.F.R. Pa¡ 412.
4 Id.
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The PPS statute contains a number of provisions that adjust reimbursement based on hospital-
specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.ó

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Oef'1.t As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.8 The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are refered to as the "Medicare/SSl" fraction and the "Medicaid" fraction.. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percontage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental secwity income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
dcnominator of which is thc number of such hospital's paticnt days
for such fiscal year which were made up ofpatients who (for such
days) \^rere entitled to benertß under part A of this subchapter . . . . 

r0

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payrnent adjustment.l I

'lhe statute,42 U.S.U. $ 1395ww(d)(5)(!)(viXtt), delines the Medicaid ïiaction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits wtder

lìi

5 See 42 U.S.C. $
6 See 42 U.S.C. $
7 See 42 U.S.C- $
8 See 42 U.S.C. $
e see 42 U.S.C. $
ro (Emphasis addecl.)
rr 42 C.F.R. $ 412.106(bX2)-(3).

139sww(d)(s).
139sww(d)(s)(F)(i)(l); 42 c.F.R. $ 412.106.

$ 139sww(d)(s)(F)(iXl) and (d)(5XFXv); 42 c.F.R, $ aI2.10ó(c)(l).

$ 139sww(dX5XF)(iv) and (vii)-(xiii); 42 c.F.R. $ 412.106(d).
l39sww(d)(s)(r)(vi).
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part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.t3

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care stanlte implementing pa)¡rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dXSXp)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which statos that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifred HMO. Prior to December
l, 1987, we wore not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into ilte caluulaLiol [of tlte DSH adj ustrttclt].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSlMedicare percentage [of the DSH
adjustment].rs

At that time Medicare Part A paid for HMO services and patients continued to be eligible for Part A.16

r'z (Emphasis added.)
¡r 42 C.F.R. $ 412.r06(bX4).
ra ofl-Iealth and IIuman Servioes.
¡5 55 Fed. Reg.35990,39994 (Sept.4, 1990).
t6 Id.
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With the creation of Medica¡e Part C in 1997,t1 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Paft A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payrnents for the fiscal
year 2001-2004. t8

No further guidance regarding tÏe treatment of Part C days in the DSH calcufation was provided
until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a benefi.ciary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count oÍ total patient days in the
Medicaid fraction (the denominalor), and the patient's days for
the M+Ç þ¿nq¡fiçiary who is also eligiblefor Medicaid would be
included in the numerator of the Medicaidfraction . . . .re

The Secretary purportedly changed hel position in the Federal fiscal year C'FFY') 2005 IPPS
hnal mle, by noting she was "revising our regnlations at [42 C.F.R.] $ a12. t06(b)(2)(ì) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."2o ln response to a comment regarding this change, the Secretary explained that:

. . . Il'e do agree that once Medicare benefciaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with tåe commenter that these
days should be included in the Medicare liaction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule îo include the days
associated with M+C beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for

r? The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codified as 42U.5.C. g 1394w-21 Note (c) "EnroÌlment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under . . . [42U.S.C. l395mm] shall be conside¡ed
to be enrolled with that organization on January l, 1999, under pafi C ofTitte XVIII . . ifthat organization as a

conkact under that part for providing services on January I, 1999 . . . .'l This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
progrâm undel Part C ofTitle XVIII.
r8 69 Fed. Reg.48918,49099 (Aug. 11,2004).
re 68 Fed. P.eg.27154,27208 (May 19,2003) (emphasis added).
20 69 lred. Reg. at 49099.
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M+C benef ciaries in the Medicare fractiott . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSI{
calculation.2l

This statement would require inclusion of Medicare Parl c inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough rhe change in DSH policy r egarding 42 C.F.R. $ 412. 106(bX2Xi) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
ÃÙgtst 22,2007 when rhe FFY 2008 IPPS final rule was issued.22 In that publication the

Secretary noted that no regulatory change had in fact occuned, and announced that she had made

"technical corrections" to the regulatory language consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical cor¡ections" are reflected at 42 C.F.R.

S$ 412.106(bX2XiXs) and (bx2xiiÐ(B).'?3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15,2010,
CMS made a minor revision to $$ 412.106(bX2)(iXB) and (b)(2)(iii)(B) "to ctarify" the Part C

DSH policy by replacing the worrl "or" with "including."2a

The U.S. Circuit Court for the District of Columbia in Allina Heallhcare Services v. Sebelius
(Altina I),2s vacated borh the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health services v. Price ("Atlina Il'),27 theD.c. circuit confirmed that

the secretary,s 2004 attempt to change the standard to include Part c days in the Medicare

21 1¿ (emphasis added).
22 72 F ed.. R:eg. 47130, 47384 (Aug. 22,2007\.
23 72Fed,. Reg. at 47411.
2475Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). Seealso',lS Fed. Reg. 23852,24006-24007 (May 4,

2010) (preambte to proposed rulemaking stating: "We are avr'are that there might be some conÍirsion about ou¡

policy to include MA days in úre SSI fiaction. . . . Lr order to furthcr clarify ow policy that patient days associated

with iø¡. benefìcia¡ies are to be included in the SSI fiaction because they are still entitled to benefits under Medicare

Part A, we are proposing to replace the word 'or' v'¡ith the word 'including' in $ a 12.106(b)(2)(i)(B) and

$ 412.106(bX2Xiii)(B);'); Allina Healthcare Servs. v Sebelius,904 F Supp. 2d75,82 n.5' 95 Q0l2), aff'd in part
antl rev'd in part,746 F. 3d I 102 (D.C. Cir.2014).
25 '746F.3d I 102 (D.C. Cir.2014).
26':,46F.3dú 1106n.3, 111 1 (affirming portion ofthe distuict court decision vacating the FFY 2005 IPPS rule). See

also Allina Health Sem& v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secl€tary's intcrprctation ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.")'
27 863 F.3d 937 (D.C. Cir. 2017).
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fraction had been vacated in Allina 1.28 The D.C. Circuit further fo:u'nd in Allina II that the
Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
th is decision.

Providers' Request for ¡,JR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

[I] , the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Me<Iicai<I fraction remains in effect as set forth in 42 C.F.R. SS 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 rule."3o Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Dccision of the Bdard

Pursuantto42U.S.C.$1395oo(f)(1)andtheregulationsat42C.F.R.$405.1842(Ð(1)(2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedwal
validity of a regulation or CMS Ruling.

,Jurisdiction

The participants that comprise the group appeal within this EJR request have filed appeals

involving fiscal year 2007,2009 and 2010.

For purposcs of Board jurisdiction over a participant's appeals for cost repoft periods ending
prior to Decemher 3 1, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSyPart C issue as a "self-
disallowed cost," pursuant to the Supreme Coùrt's reasonin g sef olJt in Bethesda Hospital

28 Id. aÌ943.
2e Id. at943-945.
30 Providers' EJR Request at I
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Association v. Bowen. ("Bethesda").3t In that case, the Supreme Court concluded that a cost

repoft submitted in full compliance with the Secretary's rules aod regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbwsement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Cont¡actor where the contractor is without the
power to award reimbursement.32

On August 21,2008, new regulations governing the Board were effective.r3 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31,2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").34 In Banner, the provider filed its cost report in accordance with the applicable
outlier rogulations and did nof protest the additional outlier payment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded that, tnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,20i8, the CMS Administrator implemented
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January t, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subj ect to a regulation or pa;'rnent policy that bound the Medicare Contractor and left
it \¡/ith no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the rDatter urder protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.36 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

rr 108 S. Ct. 1255 (1988). 5¿¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a
cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medica¡e Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
32 Bethesda,l08 S. Ct. al1258-59.
31 73 Fed. Reg. 30190, 30240 (May 23,2008).
3a 201 F. Supp.3d 131 (D.D.C.2016).
35 Id. at 142.
16 See 42 C.F.R. $ 40s.1889(bxl) (2008).
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A. Jurisdiction over Appeals of the Late Issuance of the NPRs

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any
review of an EJR request pursuant t"o 42 C.F.R. $ 405.1842 and the Board has thc
authority rcqucst "[a]ll of the information antl documents found necessary by the Board
for issuing a[n EJR] clecision,"37 including documentation relating to juris<liction,
Similarly, the regulations governing group appeals specify that jurisdiction "may be
raised at any time."38 To this end, Board Rule 20 requires the group representative in a

group appeal to submit a Schedule of Providers with supporting jurisdictional
docur¡rentation that demonstrates Board j urisdiction over the providers named in the
group appeal. Board Rule 21 lays out the content requirements for that Schedule of
Providers and supporting jurisdictional documentation.

The following ten Providers in Case No. l3-3954GC appealed from the MAC's failure to
issue a final determination within 12 months of the receipt of their respective cost report
for the listed fiscal year (which is 6130/2010 for each ofthese ten Providers):

#1 Mercy Medical Center (Provider No. 04-0010), FYE 6/30/2010;
#2 St Joseph's Mercy Medical Center (Provider No. 04-0026), FYE 6/3012010;
#4 Mercy Hospital-Independence (Provider No. l7-0010), FYE 6/30/2010;
#5 Mercy Health Center-Ft. Scott (Provider No. 17-0058), FYE 6/30/2010;
#6 St. John's Regional Medical Center (Provider No. 26-0001), FYE 6/3012010;
#8 St. John's Mercy Hospital (Provider No. 26-0052),FYF,6/30/2010;
#1 1 St. John's Hospital-Lebanon (Provider No. 26-0059), FYE 613012010;
#14 St. John's Hospital (ProviderNo. 26-0065), FYE6/30/2010;
#15 Mercy Health Center (Provider No. 37-0013), FYE 6/30/2010; and
#16 Mercy Memorial Health Center (Provider No. 37-0047), FYE 6/30120t0.

The regulation,42 C.F.R. $ 405.1835(âX3XiÐ (2013), pennits prôvideß to flle an appeal
with the Board based on the Medicare Contractor's untimely issuance of a final
determination:

If the intemediary determination is not issued (through no
fault of the provider) within 12 months of the date of
receipt by the intermediary of the provider's perfected cost
repoft or amended cost report (as specified in 413.24(f) of

3? 42 C.F.R. $ a05. 1842(e)(2)(ii) (referencing to the decision in subsection (f) which inctuded a decision on both
jwisdiction and the EJR request)-
38 42 C.F.R. 405.1837(eX2) states: "The Board may ntoke jurisd¡ct¡ond rtulings uJld../I $ 405.1840 at any time,
including, but not limited to, following a request by the providers for the jurisdictional findings. The providets may
request jurisdictional findings by notirying the Board in writing that the group appeal is fully form€d, or that the
providers believe they have satisfìed all ofthe requirements for a group appeal hearing request, and the Board may
proceed to make jurisdictional findings."
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this chapter), no later than 180 days after the expiration of
the 12 month period for issuance of the intermediary
determínation. The date of receipt by tÏe intermediary of
the provider's perfected cost report is presumed to be the
date the intermediary stamped "Received" unless it is

' shown by a preponderance of the evidence that the
intermediary received the cost roport on an earlier date.3e

Further, $ 405.1835(b) specifies, among other things, that a hearing request under

$ a05.1835(a)(3)(ii) "must include . . . [a] demonstration that the provider satisfies the

requirements for a Board hearing as specified in paragraph (a) of this section."

In order to ensure compliance with 42 C.F.R. $$ a05.1835(a)(3)(ii) and405.1835(b),
Board Rule 7.440 instructs providers which appeal from the MAC's faihue to timely issue
a final determination that tåey must flle the following documentation to support their
entitlement to a Board hearing under $ 405.1835(a)(3)(ii):

. the certification page of the perfected or amended cost
report,

.the certified mail receipt evidencing the Intermediary's
receipt of the as-filed and any amended cost repofts,

. the Intermediary's letter/e-mail acknowledging receipt of
the as-filed and any amended cost reports,

.evidence of the Intermediary's acceptance or rejection of
the as-filed and any amended cost reports . . .

This requirement is reiterated in Board Rule 21.4 deating with the submission of the
Schedule of Providers and associated jurisdictional documents. In this case, each ofthe
tcn Providcrs listed above failed to submit the infomation required by Board Rule 2l.A
to establish entitlement to a Board under 42 C.F.R. $ 405.,1835(a)(3)(ii). These ten
Providers lacked documentation to support receipt of the "perfected cost report" which
necessarily inclucles acceptance.a I

Moreover, the Schedule of Providers for Case No. 13-3954GC does not contain any
proof-of-delivery documentation confirming when the appeals for each of these ten

3e (Emphasis added.) CMS retocated this regulatory provision to 42 C.F.R. $ 405.1835(c)(l) as part ofthefinalrule
published on Augu st 22, 20 l 4. S ee 7 9 F ed. Reg. 50350 (4u9. 22, 201 4).
40 The Board's Rules can be found on the intemet at: https://www.cms.gov/Regulations-and-Guidance/Review-
BoardsÆRRBReview/DownloadsÆRRBRules_03-0 1-20 I 3.pdf.
4l
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Providers for FYE 6/3012010 was filed with the Board. The Provider Representative

admits on the Schedule ofProviders that it "was unable to locate the delivery notification
of the Model F'orm E" i'or each of these ten Providers for FYE 6/30/2010.

Since there is insufficient information to establish jurisdiction over their appeals under 42

C,F.R. $ a05. t S35(aX3Xii) (201 3), the Roard finds that it lacks jurisdiction over the

following ten Providers for FYE 6/30/2010:.

#1 Mercy Medical Center (Provider No. 04-0010), FYE 613012010;

#2 St Jtrseph's Mercy Medical Center (Provider No. 04-0026), FYE 6/30120L0;

#4 Mercy Hospitai-independence (Provider No. 17-0010), FYE 6/30/2010;
#5 Mercy Health Center-Ft. Scott (Provider No. 17-0058), FYE 6/30/2010;
#6 St. John's Regional Medical Center (Provider No. 26-0001), FYE 6/30/2010;
#8 St. John's Mercy Hospital (Provider No. 26-0052),FYE 6130120L0;

#11 St. John's Hospital-Lebanon (Provider No. 26-0059), FYE 6/30/2010;
#14 St. John's Hospital (Provider No. 26-0065),FYE 613012010;

#15 Mercy Health Center (Provider No. 37-0013), FYE 6/30/2010; and

#16 Mercy Memorial Health Center (Provider No. 37-0047), FYE 6/30/2010.

The Board hereby dismisses these ten Providers from the appeal as it relates to their FYE

June 30, 2010. Since jwisdiction over these ten Providers for FYE 6/30/2010 is a

prerequisite to gfanting a request for EJR, the Board denies their request for EJR as il
relates to theír FYE June 30, 2010.

B. Jurisdiction and Request for EJRfor the Remaining Providers

The Board has determined that the remaining participants involved with the instant EJR

request are govemed by the decision in Bethesda and CMS Ruling CMS-1727-R. The

appeals of revised NPRs have adjustments to the Part C days as required by 42 C.F.R. $

405.1889 for Board jurisdiction. ln addition, the participants' documentation shovr's that

the estimated amount in controversy exceeds $50,000, as required for a group appeal.a2

The appeals were timely filed. Based on the above, the Board finds that it has jurisdiction

for the above-captioned appeals and the underlying Providers. The estimated amount in
controversy is subject to recalculation by the Medicare contractor for the actual final
arnourt in each case.

Board's Anal)¡sis Regarding the Appealed Issue

The appeals in this EJR request involve the 2007,2009 and 2010 cost repofiing periods. Thus,

the appealed cost reportings period falts squarely within the time, frame applicable to the

secrerary,s Part c DSH policy being challenged which was adopted in the FFY 2005 IPPS final

42 See 42 C.F.R. $ 405.1837
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rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiiXB) as part of the FFY
2008 IPPS final rule (witb a n.rinor revision published in the FFY 2011 IPPS final rule). The
Board recognizes that, for the time period at issue in these requests, the D,C. Circút in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vdcdtur and,
in this regard, has not published any guidance on how the vacatur is being implemenfed (e.g.,
only circuit-wide versus nationwide).43 Moreover, the D.C. Circuit is the only circuit to date that
has vacated the regulation and, if the Board wore to grant EJR, the Providers would have the
right to bring suit in either the D.C. Circuit o¡ the circuit within which they are located.aa Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request. as

Board's Decision Regarding the EJR Request

The Roard fin¡ls that:

1) It does not have jurisdiction over the following ten pafticipants for FYE 6/30/2010 and
denies their request for EJR as it relates to their FYE June 30, 2010:

#1 Mercy Medical Center (Provider No. 04-0010), FYE 6/3012010,
#2 St Joseph's Mercy Medical Center (Provider No. 04-0026), FYE 6/30/2010,
#4 Mercy Hospital-Independence (Provider No. 17-0010), FYE 6/30/2010,
#5 Mercy Health Center-Ft. Scott (Provider No. 17-0058), FYE 6/30/2010,
#6 St. John's Regional Medical Center (Provider No. 26-0001), FYE 6130/2010,
#8 St. John's Mercy Hospital (Provider No. 26-0052),FYE 613012010,
#1 1 St. John's Hospital-Lebanon (Provider No. 26-0059), FYE 613012010,
#14 St. John's Hospital (Provider No. 26-0065),FYE 6130/2010,
#1.5 Mercy Health Center (Provider No. 37-0013), FYE 613012010, and
#16 Mercy Memorial Health Center (Provider No. 37-0047), FYE 6/30/2010;

2) It has jurisdiction over the matter for the subject years and that the remaining participants
in this group appcal are cntitle<l to a hcaring beft-rrc thc Board;

3) Based upon the remaining participants' assertions regarding 42 C.F.R.

$S 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact for resolution by
the Board;

at See generally Grant Med. CÍr. v. But'well,204 F. Supp. 3d68,'17-82 (D.D.C.2016), afÍ'd, 875 F.3d 701 (D.C.
Cir.2017).
44 See 42U.5.C. g 1395oo(f)(1).
a5 Wisconsin Physicians Service ("WPS"), filed an objection to the EJR request in a number ofcases identified in
the EJR request. In its filing, WPS argues that the Board should deny the EJR request because the Board has the
authority to decide the issue under appeal since it is not bound by the Secretary's regulation that the federal district
court vacated in l,//¿aa. The Board's explanation ofits authority regarding this issue addresses the arguments set out
in WPS' challenge.
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4) lt is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

5) It is without thc authority to decidc che legal qucstion of whcthcr 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bxzxiiiXB) (201 I ) coclifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $S 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls withi¡r the provisions of 42 U.S.C. $ 1395oo(f)(l) and
hereby grants the remaining Providers' request for EiR for the issue and the subject years. The
Remaining Providers have 60 days from the receipt of this decision to institute the approprìate
action for judicial review. Since this is the only issue under dispute in this case, the Board
hereby closes the case.

Board Members Palticipatinq:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:
s/29 /2019

X clayton.t. trtix

Cl¿yton J, Nix, Esq.

Cha¡r

s¡qned by: Clayton J. Nix -A

Enclosures: Schedule of Providers

Byron Lamprecht. WPS (Electronìc .Mail rv/Schedr¡le of Providers)
Wilson Leong, FSS (Ëlectronic Mail w/Schedule of Pmviders)



,DEPARTMENT OF HEALTH & HUMAN SERVICES'x( Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltlmore, MD 21207
4ro-786-267r

Mail

James Ravindran

Quality Reimbursement Services

150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

F|E: Expetlited Judicíøl Review Delermination
l4-3224GC QRS WVUHS 2008 DSH Medicaid Fraction Medicare Mngd care Part c Days Grp

I4-3227GC QRS WVUHS 2008 DSH SSI Fraction Medicare Mngd care Part c Days Group

17-0333GC QRS Wellmont HS 2013 DSH SSI Fraction Medica¡e Mngd care Pari c Days Grp

17 -0332GC QRS wellmont HS 2013 DSH Medicaìd Fraction Medicare Mngd Care Pari C Days Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ("Board") has reviewed the Provitlers' ll4¿y 7 
'2019

request for expetlited judicial review C'EJR') for the appeals referenced above. The Board's

determination regarding EJR is set forth below.

Issue in Dispute:

The issue in thoso aPPoals is

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment

("DSH A justment") Medicare frâction and added to the Medicaid

Fraction.l

Statutorv and Reeulatorv Backg{ound:..Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital scrvices." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under t]]e

prospective pãyment system C'PPS').'? Under PPS, Medicare pays predetermined, standardized

ä-outt,t p"iaíscnutg", subject to certaìn pa)¡rnent adjustments'3

I Provide¡s' EJR request at l.
2 See 421J.5.C. $ l39sww(d)(l)-(5)',42 C F.R. Part 412
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The PPS stafute contailìs a nunrber ofprovisions that adjust reiml¡urscmcnt based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospítals that seflr'e a significantly
disproportionate number of low-income pat-ients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
("Ofn'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSFI, and it also determines the amor¡nt of the DSH payment to a qualifying
hospital.T The DPP is ctefined as the sum oftwo f¡actions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient r¡/as "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such pefiod which
were made up of patients who (for such days) wore entitled to
benefits under pan A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled Ío hehefils un.der part A of thìs subchapter. . . .

The Medicare/SSl fraetion is computed amually by the Centers for lledicare & lledicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH pay,rnent adjustment. ro

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days f'or such period which
consist of patients who (for suc.h days) were eligible 1'or me<iical
assistance under a State plan approved uncler subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

a See 42 U.S.C. $ l395ww(d)(5).
5 See 42It.S.C. $ 139sww(d)(s)(F)(iXl); a2 C.F.R. S 412.106.
6 See 42rt.s.C. $$ l3esww(d)(s)(F)(i)(I) and (d)(s)(F)(v); 42 C.F.R. $ a12.106(c)(l).
1 Sec 42IJ.5.C,. ôô l39sww(d)(s)(F)(iv) and (vii)-(xiii); a2 C.F.R. $ 412.106(d).
8,See 42 U.S.C. A 1395ww(d)(5)(F)(vi).
e (Emphasis added.)
ro 42 C.F.R. ô 4 r 2.106(bX2)-(3).

llr,
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part A of tlxis sLlbchapter, and the denominator of which is the total

number of the hospital's patient days for such period.rr

The Medicare contractor determines the number of the hospital's patient days of seruice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numb"i by the total number of patient days in the same period-12

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa)rynents to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

starute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled u¡rder part B of this subchapter . . ."

Inpatient hospital days for Medìcare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states t}lat the

disproportionate share adjustment computation should include
"patients who were entitled to beneltts under Part A.," we believe

it is appropriate to include tho days assoçiated Tvith Medicarc
patients who receive caÍe at 

^ 
qualilied HMO. Prior to December

1, 1987, we were ntlt aL¡lc to isolatc thc days ofcarc associatcd

with Medicare patients in HMOs, and therefore, were unable to

1'old this number into the calculation [of the DSH adjustment].
Flowever, as of Dcccmber I,1981, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustment].ra

rr(Emphasis added.)
¡,42 c.F.R. S 412.106(bx4).
rr of Health and Human Services.
ro 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At that time Medicare Part A paid fìrr HMO seryices and patients continued to bc cligiblc for
Part A.l5

'With 
the creation of Medicare Pafi C in 1991 ,t6 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer'entitled to have pa)¡rnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH paynnents for the fiscal
year 2001-2004.t1

No fi¡rther guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("PPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
benefìciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, tlnse patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percenage. These patient
days shoultl be ùrcluded in the coutxt oÍ total patient days in the
Medic.aid fraction (the denominator), and the patient's days for
the M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaidfraction . . . .t8

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS
final rule, by noting she was "revising or-r regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."re ln response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medi.care beneficiaries elect Medicare
Part C coverage, they are slil.l, in some sense, enlilled lÒ beneJils
under Medicare Part A, We agree with the commenter that these

t5 Id.
ló Tlre Medicale Part C prograrn ditl not begih operuting util JanLury 1, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under pan C ofTitle XVIII . . if that organization as a
contract und€r that parl for providing sewices oD Jauuary l, 1999 . . ." This Ì¡as also lorowrr as

Medica¡e+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C ofTitle XVIIL
r? 69 Fed. Reg.48918,49099 (Aug. 11,2004).
rE 68 Fed. Reg. 2.1154,27208 (May 19,2003) (emphasis added).
re 69 Fed. Reg. ar 49099.

l-i
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days should be includcd in the Medicare fraction of the DSFI

calculation. Therefore, wearenot adopting as frnal our proposal
stated in the May 19, 2003 proposed rule fo include the days

associated with M+C benertciaries in. the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C benertciat'ies in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revisi4g our

regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of ttre DSH
calculation.2o

This statement would require inclusion of Medicare Paft c inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in DSH policy reg aÃing 42 C.F.R. $ 412.106(bX2XÐ was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
Attgtst 22,2007 when the FFY 2008 IPPS frnal rule was issued.2r ln that publication the

Secretary noted that no regulatory change had in fact occurred, and annonnced that she harl made

"technical corrections" to the regulatory la4guage consistent with the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412. i 06(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these mlemakings, Part C davs were

required to be included in the Medicare fraction as. of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 2011 IPPS final rule published on August 15, 2010,

cMS made a minor reviÈion to $$ a12.106(bX2XÐ(B) ancì (h)(2)(iii)(B) "to clarify" the Parf c
DSH policy by replacing the word "or" with "including "23

The U.S. Circuit Court for the District of Columbia in Atlina Healthcare Services v. Sebeli.us

(Altina I),2a vacated both the FFY 2005 IPPS final r-ule adopting the Part c DSII policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH poiicy

'7o 
1¿ (enìphasis added).

2t 72 Fed.. R.eg. 4'1130, 4'1384 (Aug.22,2007)
22'1 2 F ed. P.eg. at 47 41 1.
2r 75 Fed. ReÀ.50042, 50285-50286,50414 (Aug. 16,2010). SeeqlsoT5 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there might be some conñrsion about ow
policy tà inclrrde Mr\ days in the SSI fraction. . . . In order to firñher clarify our policy that patient days associafed

with MA beneficiaries ar.e to be included in the SSI Íiaction because they are still entitled to benefits under Medicâre

Pan A, we are proposing to replace the wo¡d 'or' with the word 'including' in $ al2 106(b)(2)(i)(B) and

$ 4 12.106(bx2xiii)(B)."); ,Lllina Healthcare sents. tt. ,SebcÌtus,904 F . Supp. 2rl 7.5, 82 n.5, 95 (2Q12), aff',d in part
and rev'd in part,'146 F.3d I 102 (D.C. Cir.2014).

'n i46F.3d lt02 (D.c. cir. 2ol4).
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adopted in FFY 2005 IPPS ru1e.25 Hôvrever, tlre Secretary has not acquiesced to that decision.
More recently, in AÌlin.a Health Servi.ces v. Price ("Allina II'),26 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had been vacated tn Allina L21 The D.C. Circuit firther found in Allína II rhat the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.28 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina
[IJ , the 2004 regulation requiring Part C days be included in the Pat A/SSI fraction and removed
from the Medicaid fraction reinains in effect as set fofth in 42 C.F.R. $$ 412.106(bX2)(i)(B) aud
(bX2XiiÐ(B). (Thc'2004 Rule') The Board is bourd by the 2004 rule|'2e Accordingly, the
Providers contend that the Board should grant their request for EJR.

The Providers assert that, pwsuant to 42 U .S.C. $ l395oo(f)( 1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.
The Providers lnaintair that the Boarrl is bculd by the legulation, there are not factual issues in
dispute and the Board does not bave the legal authority to decide the issr¡e- Further, the
Providers believe they have satisfied the jurisdictional requirements of the starute and the
regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),the
Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a

challenge eitherto the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

15 746F-3d,at I106n.3, IIII (affirming portion ofthe dist ct court decision vacating the FFY2005 IPPS rule). See

¿ls<.t Allina Heulth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The CouÍt concludes thât the
Secretâr'y's interpretation ofthe fiactions in the DSH calculation, announced in 2004 and not added to the Code of
Fedelal Regulations until the summer of2007, was not a "logical or.rtgrowth" ofthe 2003 NPRM.").
?6 863 F.3d 93? (D.C. Cir. 2017).
27 Id. at 943.
2E Id. ar 943-945.
2e Providcrs' EJR Request at l.

| ::
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Jurisdiction

The participants that compdse the group appeals within this EJR request have filed appeals
involving fiscal years 2008 and 2013.

For purposes of Board jurisdiction over a parlicipant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare.reimbursement for the appealed issue by claiming the SSI/Parl C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").30 In that case, the Supreme Cou¡t concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the
power to award reimbursement.3I

On August 21,2008, new regulations goveming the Board were effective.32 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(lXii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").33 In Banner, the provider filed its cost report in accordance with the applicable
outlier regulations and did not protest the additional outlier pa)'ment it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over
the issue. The District Court concluded thùT, trndel Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Colitlactor could not address.3a

The Secretary did not appeal the decision in.Banner and decided to apply the holding to certain
similar administrative appeals. Effective Apri|23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left

r0 108 S. Ct. 1255 (1988). See ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board, The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
3t Bethesda,108 S. Ct. at 1258-59.
32 73 Fed. Reg. 30190,30240 (May 23, 2008),
3r 201 F. Supp.3d 131 (D.D.C.2016).
\4 ld 

^t 
142.
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it with no authority or discretion to make payment in the manncr sought by thc providcr on
appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable'
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest-

The Boaid has determined that the participants involved with the instant EJR request are

govemed by the decision in Bethesda and CMS Ruling CMS-I727-R. In addition, the
participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.35 The appeals were timely filed. Based on the above, the Board
finds that it has jurisdiction for the above-captioned appeals and the underlying Providers. The
estimated ariiount in controversy is subj ect to recalculation by the Medicare contractor for the
actual linal amount ifr each case.

Roard's Analysis Regarding the Appealed Issue

The appeals in these EJR request invôlve the 2008 and 2013 cost repofting periods. Thus, the

appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final rule and

later codilìed aL 42 C'F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part cf the FFY 2008 IPPS

final mle (with'a minor revision published in the FFY 2011 IPPS final nrle). The Board
recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina lvacated
this regulation. However, the Secretary has not formally acquiesced to lhal vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.9., only
circuit-wide versus nationwide).36 Moreover, the D.C. Circuit is the only circuit to date that has

vacate<i the regulation and, if the Board v.,ere to grant EJR. the Providers rvould have the right to
bring suit in either the D.C. Ci¡cuit or the circuit within which they are located.rT Based on the
above, the Board must conclude that it is otherwise boun<i by the regulation for purposes of this
EJR request.

Board's Decision Regardine the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Basedupon the participants'assertions regarding42 C.F.R. $S 412.106(b)(2)(1XB) and

(bX2XiiiXB), there are no findings of fact for resolution by the Board;

3r .ï¿e 42 C.F.R. $ 405. t 83?.
x See generalLy Grant Med. Ctr. v. Burvtell,204 F. Supp. 3d 68,77-82 (D.D.C.2016), u[['4 875 F.3d 701 (D.C.

Ctr.2017).
37 See 42U.5.C. $ 1395oo(Ð(1).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F R

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C'F.R.

$$ 412.106(bX2)(i)(B) and OX2XiiÐ(B) (201 l) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(i) and

hereby grants the Providers' request for EJR for the issue and the subject years' The
Provide¡s have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participatine:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

s/29/2019

X Clayton J. tlix
Clayton J. Nix, Esq.

chair
Siqned hy: clayton l Nix-A

Enclosures : Schedules of Providers

cc: Cecile I:Iuggins, Palmetto GBA (Electronrc Mail w/Schedules of Providers)
Laurie Polson, Palmetto GBA c/o NGS (Electronic Mail dSchedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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Electronic Mail

Corirura Goron
Healthcare Reimbursement Services, Inc.

17101 Preston Road
Suite 220
Dallas,TX75248

RI-: Expedited Judícinl Review Delermination

l6-0089GC HRS DCH 2010 DSH SSI Fraction Medicare Managed care Part c Days Gioup

1ó-00g0cc HRS DCH 2010 DSH Medicaid Fraction Medicare Managed care Part c Days Grp

Dear Ms. Goron:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' }y'1ay 7,2019

request for expedited judicial review ('EJR') for the appeals referenced above. The Board's

determination regarding EJR is sct forth below'

Issue in DisPute:

The issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

iemoved from the disproportionate share hospital adjustment

("DSFI Adjustment") Medicare f¡action and added to the Medicaid

Fraction.l

Statutorv and Reeulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for tle operating costs of inpatient hospital sewices undcr the

þrospective pal,rnent systcm ("ff S'1 z Under PPS, Medicare pays predetemined, standardized

ärnorrrrt, p"iait"t.tu.g", subject to certain payment adjustments 3

The PPS statute contains a number ofprovisions that adjust reimbufsement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

I Providers' EJR request at l.
2 See 42IJ.S.C. $ 1395ww(d)(l)-(s); 42 CF.R.Part 4t2
1 ld.
4 See 42tJ.S.c. $ 1395\ì/w(dx5).
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Secretary to provide increased PPS payments to hospitals that serve a signiJìcantty

disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(.'Dff '1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The Dpp is defined as tl]e sum of two fractions expressed as percentages.8 Those two

fraciions are referred to as the "Medicare/SSl" fractibn and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The starute, 42U.5.C. $ 1395ww(d)(5)(FXvi)0, defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the numbe¡ of such hospital's patient days for such perìod which
were made up of patients who (for such days) were entítled to

benefits und.er part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the numbe¡ of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were enîitled to henefits under part A of this subchapter . ' . '

The Medicare/SSl fraction is computed an¡ually by the centers for Medicare & Medicaid

Services ('CMS'), and tle Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.ro

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)0l), deänes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a Statc plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchûpter, and the denominator of which is the total
number of the hospital's patient days for such period ll

The Medicare contractor determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.12

5 See 42rJ.S.C. $ l39sww(d)(5)(FXiXÐ; a2 C.F.R $ 412 106
6 See 42rJ.s.c. $$ I ¡1s",*(¿XsX¡XiXI) and (dX5XF)(v); a2 C F'R' $ al?'106(c)(l)'
7 See 42rt.S.C. $$ 1395ww(dX5)(F)(iv) and (vii)-(xiii); 42CFR $ 412 106(d)'
I See 42rt.S.C. $ l39sww(d)(5)(F)(vi).
e (Emphasis added.)
r0 42 C.F.R. $ 412.106(bx2)-(3).

" (Emphasis added.)

" 42 C.F.R. $ 412.106(bx4).
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Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa).rnents to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C $ 1395mm. The

statrf,te at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benef,rts under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who ¡eceive care'at a qualified HMO' Prior to December

l,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December I, 198'1, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those FIMO days that were associated with
Medicare patients. Therefore, sihce that time u/e have been

including HMO days in the SSVMedicare percentage [of the DSH
adj ustrnertt].la

At that time Medicare Part A paid fo¡ HMO services and patients continùed to be eligible for
Part A.t5

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage unde¡ Medica¡e Parl C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

ìl of Heallh and Human Services.
14 55 Fed. Reg.35990,39994 (Sept.4, 1990).
ts Id.

'6 The Medicare Part C progam did not b€gin opcrating until January 1,1999. See P.L. 105-33, 1997 flP.2015,
cculiJiecl us 42IJ.S.C. g 1394w-21 Notc (c) "Effollment Transition Rule.- An individual who is enrolled [in
Mejicarel on December 31 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be en¡olled with that organization on January 1, 1999, under part C ofTitle XVIII . . ifthat örganization as a

confact under that part for providing services on January l, 1999 . " This was also known as

Medicare+Choice. The Medica¡e P¡escription Drug, lmp¡ovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice proglam with the new Medicare Advantage

program under Part C of Title XVIII.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004. t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's be4efits are no longer administered under Part A
. . . . once a benefciary elects Medicare Part C, those patíent days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicaid frlction (the denominator), lnd the patient's days for
the M+C benertciary who is also elígiblefor Medicaid would be

included ín the numerator of the Medicaid fractíon . . .t8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 fPPS

final rule, by noting she was "revising our regulations at [42 C'F.R'] $ a12.106(b)(2)(i) to

include the days associated with [Part C] benel-rciaries in the Medicare fraction of the DSH

calculation."le ln response to a comment regarcling this change, the Secretary explained that:

. . . We do agree that once Medicare bèneficiaries elect Medicare
Part C coverage, they are stíll, in some sense, entitled to benefits

under Medicare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C benertciaries in the Medicaid fraction.
Instedd, we qre adopting a policy lo include the patient days for
M+C beneficiaries ín the Medicare fraction. . . . if the beneficiary

is also an SSI recipient, the patient days will be included in the

nume¡ator of t¡e Medicare fraction. We are revising ow
regulations at $ 412. 106(bx2)(i) to include the days associâted

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2o

This statement would reqgire inclusion of Medicare Part C inpatient days in the Medicare

fraction ofthe DSH calculation.

Although the chairge in DSH policy regarding 42 c.F.R. $ 412.106(bx2xÐ was included in the

August Ì l, 2004 Federal Registcr, no change to the rcgulatory language wâs publislìed until '

I? 69 Fed. Reg. 48918,49099 (Aug l1,2004)
IE 68 Fed. P:eg.27154,27208 ol4av 19,2003) (emphasis added)
re 69 Fed. Reg. at 49099.

'zo 
1¿ (emphasis added).
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A,tgùst 22,2007 when the FFY 2008 IPPS final mle was issued.2r In that publication the

Secietary noted that no regulatory change had in fact oocurred, alld arrloulrced that she had made

"tech¡ical corrections" to thc regulalory language consistent with the change adopted inthe FFY

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R'

$$ 412.106(bX2XiXB) and (bX2XiiiXB)." As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as of octobff 1, 2004 (the "Part c DSH

poiicy"¡. Subsequently, as parr ofthe FFY 2011 IPPS final rule published on August 15,2010,
-cMsmade 

a minor revision to $$ 412. t061bx2xixB) and (bx2XiiiXB) 'to clarify" the Part c
DSH policy by replacing the word "or" with "including."23

The U.S. Circuit Court for the District of Colümbia in l//ina Healthcare Services v. Sebelius

(Allina I),2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequenr regulations issued in the FFY 2008 IPPS final rule codifying the Part C DSH policy

adopted in FFY 2005 IPPS rule.25 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health Ser',tices v. Price ("Atlina IÌ'),26 the D.C. Circuit confirmed that

the Secretary;s 2004 attempt to change the standard to include Part c days in the Medicare

f¡action had been vacated in Allina 1.27 The D.c. circuit fu¡ther found in Allina II that ¡he

Secretary failed to provide proper notice and comment before including Part C days in the

MedicarL fractions published for FY 2012.28 Once again, the secretary has not acquiesced to

this decision.

Providers' Rettuest for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision inAllína

[IJ , the 2004 regulation requirin gPart C days be included in the Part A./SSI fraction and removed

lôm the Medicaid f¡action remains in effect as set forth in 42 c.F.R. $$ 412.106(bx2XiXB) and

(b)(2xiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 r'¡le!'2e Accordingly, the

Providers contend that the Board should grant their request for EJR.

2t 72 Fed. F.€g.47130,47384 (^ü9.22,2007)
22 72Fed.P.eg. at 47411.
23 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). See also 75 Fed. Reg. 23852,24906-24007 (May 4,

2010) (preamble to proposed rulemaking stating: "We are awa¡e that thcrc mightbosome confusion about our

polìcy io inolude MÀ d;ys in the SSI ftaction. . . . In order to fufher clarify our policy that patient days associated

*ith iøe benefic;aries are to be included in the SSI fraction because they are still entitled to benefits u¡der Medica¡e
part A, we are proposing to replace the wo¡d 'or' with the word 'including' in $ 412.106(b)(2)(i)(B) and

S 412. 106(bx2j(iiÐ (B);'); Attina Heatthcare Servs. v. Sebelius,904 F. Supp. 2d 75,82 n.5,95 (2012), aff'd in part

and rev 'd in part,146 F . 3d 1102 (D C Cil.2014).
2o 746 F.3d I102 (D.C. Cir. 2014).
2s746F.3datll0Èn.3, 111 I (affirming portion ofthe district court decision vacating the FFY 2005 IPPS rule). .See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D C 2012) ("The Court conclud€s tbat the

Secretary's interpretation ofthe fiactions jn the DSH calculation, arurounced in 2004 and not added to the Code of
Federal ft.egulations until the summe¡ of20O7, was not a "logical outgrowth" ofthe 2003 NPRM.').

'7ó 
863 F.3d 93'l (D.C. Ctr.2017).

27 Id. ar943.

')8 Id. at943-945.
2e P¡oviders' EJR request at l.
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The Providers assert that, pursuant to 42U.5.C. $ l395oo(f)(1), the Board must $ant EJR if it
lacks the authority to decide a question of "law, regrlation or CMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Provide¡s believe they have satisfied the judsdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (201'1),The

Board is required to grant an EJR request if it determines thaf (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2010.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to Decemb er 37,2008, the participant may demonstrate dissatisfaction with the amount of
Medicare ¡eimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," prrsuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen (" B ethesda").3o In that case, the Supreme Cou¡t concluded that a cost

report submitted in full compliance with the secretary's rules and regulations, does not bar a

provider liom claiming dissatislãction with the amount of reimbusement allowed by the

rugulatiotrs. Fulther', no statute or rcgulation cxprcssly mondated that a chollenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contuactor is without the

po'rver to award reimbu¡sement.3l

On August 21,2008, new regulations goveming the Board were effective 32 Among the new

regulations implemented in Fede¡al Register notice was 42 C F R. $ a05 1835(a)(1)(ii) which
required, for cost report periods encling on or after f)ecember 31,2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
("Banner").33 ln Banner, the provider filed its cost report in accordance 

"vith 
the applicable

outlier regulations and did not protest the additional outlier payment it was seeking' The

30 108 S. Ct. 1255 (1988). See (1lso CMS Ruling CMS-1727-R (in self-disallowing an iten, the provider submits a

cost report that complies wjth the Medicare payment policy for the item and then appeals th€ item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
tt Bethesclø,108 S. Ct. 

^f 
1258-59.

3'1 73 Fed. Reg. 30190, 30240 (May 23, 2008).
I 201 F. Supp. 3d 131 (D.D.C.2016).
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provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District Court concluded tbat, tnder Bethesda, ¡Jjle 2008 self-disallowance

regulatio¡ could not be applied to appcals raising a legal challenge to a regulation or other policy
thãt the Medicare Contractor could not address.3a

The Secretary did not appeal the decision in -B anner and decided to apply the holding to certain

similar administrative appeals. Effective April23,2018, the cMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractol

determinations for cost report periods ending on December 31, 2008 and which began before

JanuÍfy 1, 2016, Unde¡ this ruling, where the Board determines that the specific item undef

appeal was subject to a regulation or payment polióy that bound the Medica¡e Contracto¡ and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of 42 C.F.R. $ a05.1835(aXlXii) were no longer applicable.

Hò*".,r"., a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Boa¡d has determined that the participants involved with the instant EJR request are

govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation-shows that

the estimatèd amount in controversy exceeds $50,000, as required for a gfoup appeal'35 The

appeals were timely filed. Based on the above, the Board finds that it has jurisdiction for the

above-oaptioned appeals and the underlying, remaining providers. The estimated amount in
controve;sy is subject to recalculation by the Medicare contractor for the actual ñnal amount in
each case.

Board's A¡al]¡sis Reeardine the ABpçalçfL Issue

The appeals in this EJR request involve the 2010 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time f¡ame applicable to the Secretary's Part C DSH
policy being challenged which was âdÕpted iu thc FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bx2XiXB) a¡d (bx2xiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 2011 IPPS fìnal rule). The Board recognizes that, for the

time period at issue in these requests, the D C. Circttit in Allina l vacated this

regulãtion. However, the Secretary has not formally acquiesced to iha't vacatur and, in this

regard, has not published any guidance onhow the vacatur is being implemented (e g , only
circuit-wide vcrsus nationwide).36 Mo.eove., the D.C. Ci¡cuit is the only circuit to date that has

vacated the reg¡rlation and, if the Board were to grant EJR, the Providers would have the right to

bring suit in either the D.C. Circuit or the circuit within which they are located.3T Based on the

abovì, the Board must conclude that it is otherwise bound by the regulation for purposes of this

EJR request.

)4 Id. at 742.
)t See 42 C.F.R. $ 405.1837.
36 See genera y Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.C.2016), øff'd,875 F.3d 701 (D.C.

C r. 2017).
17 See 42rJ.S.C. $ 1395oo(Ð(1).
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Board's Decision Regardine the EJR Requgs!

The Board firds that:

1) It has jurisdiction over the matter for tÏe subject year and that the participants in these

group appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions regarding 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of þe validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f1(1) and

hereby grants the remaining Providers' request for EJR for the issue and the subject year. The

P¡oviders have 60 days from the receipt of this decision to instittlte the appropriate action fcrr

judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR TI]E BOARD

5/29/2019

X Clayton J. Nix

Clayton J. N¡x, Esq.

Chair
S¡gned by: Clayton J. Nix -A

Enclosures: Schedules of Provide¡s

cc: Cecile Fluggins, Palmetto GBA (Electronic Mail Schedules of Providers)

Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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James Ravind¡an

Quality Reimbursement Selìces
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

FfE: Expedited h¿díciul Review Detennination
14-3834GC QRS BJC 2011 DSH SSI Fraction Medicare Managed Care Part C Days Group

14-3835GC QRS BJC 2011 DSH Medicaid Fraction Medicare Managed Care Part C Days Grp

Dear Mr. Ravindran:

The Provider Reimbursement Review Board ('iBoard") has reviewed the Providers' May 1, 2019
request for expedited judicial review C'EJR') for the appeals referenced above.r The Board's
determination regarding EJR is set forth below.

Issue in Dispute:

The issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be
removed from the disproportionate share hospital adjustment
("DSIì Adjustment") Medicare fraction and added to the Medicaid
Fraction.l

Statutorv and Reeuìatory Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital ser-vices." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofrnpatient hospital services under the
prospective payment system ("PPS").r Under PPS, Medicare pays predeteÍmined, standardized
amoùnts per discharge, subject to certain payment adjustments.a

I This EJR request also included casc number 1l-0816GC. A response tothat EJRrequestwill be fonhcoming in

separate correspondence.
2 Pr:ovide¡s' EJR request at 1.
3 See 42lJ.5.C. $ l39sww(d)(l)-(5); 42 C.F.R. Pan 412.
4ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide incìeased PPS payments to hospitals that serue a significantly
disproporlionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP).7 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.s The DPP is defined as the sum of two fractions expressed as percentages.e Those two
fractions are referred to as the "Medicare/SSI" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute, 42 U.S.C. $ I 395ww(dX5XF)(vi)(f , defines the Medicare/SS I fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

beneJits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part I of this subchapter. . . .
l0

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS'calculation to compute a hospital's

DSH payment adjustment.l I

The statute,42 U.S.C. $ l395ww(d)(5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefils under

5 See 42IJ.S.C. g l395ww(d)(5).
6 See 42U.5.C. $ l39sww(d)(5)(F)(iXI); a2 C.F.R. $ 412.106
1 See 42U.5.C. $$ l39sww(d)(s)(F)(i)(l) and (d)(5XFXv); 42 C.F R. $ 412.106(c)(l).
I See 42U.5.C. $$ l395ww(d)(s)(FXiv) and (vii)-(xiii); 42 C.F R. $ 412.106(d).
e See 42U.5.C. $ 1395ww(dX5XFXvi).
ro (Emphasis added,)

'ì 42 C.F.R. $ 4l2.lo6(bx2)-(3).
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port A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period.l2

The Medicale contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number ofpatient days in the same period.rs

Medicare Advantaqe Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ l395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter. . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMos and cMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ l395ww(dX5XF)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Paft 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

I , I 987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as ofDecember l, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustmentl.rs

''z (Emphasis added.)
Ir 42 C.F.R. S 412.r06(bX4).
ìa of Health and Human Services.
r5 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At that tirne Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l6

With the creation of Medicare Paft C in 1997 ,11 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 200 I-2004. r8

No further guidance regarding the treatment of Paft C days in the DSH calculation was provided

untilthe 2004 Inpatient Prospective Payment System ("[PPS") proposed rules were published in
the Federal Register. In that not¡ce the Secretary stated that:

. . . once a beneficiary has elected tojoin an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributsble to the beneficiary should not be included in the

Medicare.fraction of the DSH patient percentage. These patient
days should be included in the count oftotal patient days in the

the M+C beneJìciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . . .te

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH
calculation."20 In response to a comment regarding this change, the Secretary explained that:

. . . Ihe do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefts
under Medicare Part A, W e agree with the commenter that these

l?The Medicare Part C program did not begin operating untilJanuary 1,1999. See P.L l05-33, 1997HR2015'
codíJied as 42lJ.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December3l I 99E, with an eligible organ ization under . . .[42U.S.C. l395mm] shall be considered

to be enrolled with that organization on January I , 1999, under part C of Title XVII I . . . ifthat organization as a

contraçt under that part for providing services on January I,1999 . . . ." This was also known as

Mediaare+Cho¡ce. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program uhder Paft C of Title XVIII.
l8 69 Fed. Reg. 48918, 49099 (Aug. 11,2004).
le 6E Fed. Reg. 27154,27208 (May 19, 2003) (emphasis added).

'?o 
69 Fed. Reg. al 49099.
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days should be included in the Medicare fraction ofthe DSH
calculation. Therefore, we are not odopting as.final our proposal
stated in the Møy 19, 2003 proposed rule to include the days

associated wÌth M+C beneficiaries in the Medicaid fraction.
Instead,'we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicare froction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our
regulations at $ 412.1 06(b)(2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the

August I1,2004 Federal Register, no change to the regulatory language was published until
August22,2007 when the FFY 2008 IPPS fìnal rule was issued.22 In that publication the

Secietary noted that no regulatory change had in fact occured, and announcêd that she had made

2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 4l 2. I 06(bX2)(i)(B) and (bX2XiiD@).'z3 As a result of these rulemakings, Part C days were

required to be included in the Medicare fraction as ofOctober l, 2004 (the "Part C DSH
policy"). Subsequently, as part ofthe FFY 201 I IPPS final rule published on August 15, 2010,

CMS made a minor revision to $$ 4l 2. I 06(b)(2XiXB) and (b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including."2a

The U.S. Circuit Court fbr the District of Columbia in Allina Healthcare Services v. Sebelius

(Atlina I),zs vacated both the FFY 2005 IPPS final rule adopting the Parl C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the Parl C DSH policy

'?r 
1d (emphasis added).

22 72 Fed. Reg. 47130,47384 (Aug.22,2007).
21 72 Fed. ReE. at 47 4l L

24 75 Fed. Reg, 50042, 50285-50286, 5 04 I 4 (Aug. 16,2010) See also75 Fed Reg. 23852,24006-24007 (Mav 4,

2010) (preamble to proposed rulemaking stating: "We are aware that there mightbesome çonfusion about our
policy to include MA days in the SSI fraction. . . . In order to further clarify out policy that patient days associated

with MA beneficiaries are to be included in the SSI fraction because they are still entitled to benefits under Medicare

PaÍ A, we are proposing to replace the word 'or' with the word 'including' in $ a12 106(bX2)(iXB) and

$ 412.106(bx2iiiixB):'); Att¡nq Heqhhcare Setvs. v. Sebelius,904F Supp 2d75, E2n5,95 (2012), aff'd in part

and rev'd ín p.ït,746 F. 3d I102(D.C Cil.2014).
2s 746F.3d I 102 (D,C. Cir.2014).
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The U.S. Circuit Court for the District of Columbia in Allína Healthcare Semices v. Sebelius
(Atlìna Ð,2s vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

subsequent regulations issued in the FFY 2008 IPPS final rule codifying the fart C DSH policy
adopted in FFY 2005 IPPS rule.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Allina Health Services v. Price ("Allina II'),27 The D C, Circuit confirmed that

the Secretary's 2004 attempt to change the standard to ìnclude Part C days in the Medicare

fraction had been vacated in Atlina L28 The D.C. circuit further fowd in Allina II That the

Secretary failed to provide proper notice and comment before including Part C days in the

Medicare fractions published for FY 2O!2.2e Once again, the Secretary has not acquiesced to

this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision Á Allina

[I] , the 2004 regulation requiring Part C days be included in the Part A./SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The '2004 Rule') The Board is bound by the 2004 ru1e."30 Accordingly, the

Providers contend that the Board should grant their request fo¡ EJR'

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)( 1), the Board must grant EJR if it
lacks the authority to decitle a questio0 of "law, regulation or CMS Ruling" raised by a provider

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursì.rant to 42U.S.C. $ l395oo(f)( 1) ancl the regulations at 42 C.F'R $ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that: (i) the'Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decrde a

specrfic legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

25 
7 46 F. 3d. l l02 (D.c. cír. 2o t 4).

26746F.3d,at 1106n.3, llll (afhrning portion of the district court decision vacating the FFY2005 IPPS nrle). See

also Allina Health Servs. v. Sebelius,904 F. Supp. 2d75,89 (D.D.C.2012) ("The Court coDcludes that the

Secretary's interpretation of the fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summe¡ of 2007, was not a "logical outgroMh!'of the 2003 NPRM.').
27 863 F .3d 93'l (D.C. Cir. 2017).
28 Id. aT 943.
¿q Id. at 943-945.
lo Providers' EJR Request at I .
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Jurisdiction

The participants that comprise the $oup appeals within this EJR request have fìled appeals

involving fiscal year 2009.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008, the participant inay demónstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's leasoning se| ottt in Bethesda Hospítal
Association v. Bowen ("Bethesda").3t In that case, the Supreme Court concluded that a cost

report submitted in full compliance with the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of ¡eimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the. validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.32

On August 2I,2008,new regulations goveming the Board were effective 33 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(l Xii) which
required for cost report periods ending on or after December 3 1, 2008, providcrs who were self-

disallowing specific itcms had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement '¡/as liligated in Banner Heart Hospítal v' Burwell
("Banner").3a In Banner, the provider fìled its cost report in accordánce with the applicable

outlier regulations ancl did not protest the additional outlier pa1'rnent it was seeking. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The Djstrict Court concluded thaT, ùnder Bethesda, the 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
that the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar adminìstrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods eriding on Decembe¡ 31, 2008 and which began before

January 1, 2016, Under thrs ruling, where the Board determines that the specif,tc item under

appeal was subject to a regulation or payment policy that bound thc Medicare Contractor and left

rì 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payrnent policy for the item and then appeals the item to the Boa¡d. The

Medicare Contractor's NPR wo¡ld not include any disallowance for the item. The provider effectively self-

disallowed the item.).
12 Bethestla,l08 S. ct. at 1258-59.
3) 73 Fed. Reg. 30190, 30240 (May 23, 2008).
3a 201 F. Supp. 3d l3l (D.D.C. 2016).
t5 Id. at 142.
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it with no authority or discretion to make payment in the manner sought by the próvider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)( l)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specifìc item deemed non-allowable by filing
the matter under p¡otest.

For any participant that fìles an appeal f¡om a revised NPR issued afte¡ August 21, 2008, the
Board only has jurisdiction to hear that participani's appeal of matters that the Medicare
contractor specifically revised within the reviséd NPR.3ó The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

A. Jurisdictional Determinatíon On Certain Specífic Indívidual Participants

At the outset, the Board notes that a Board finding ofjurisdiction is a prerequisite to any
review of an EJR request pursuant to 42 C.F,R. $ 405.1842 and the Boa¡d has the
authority request "[a]ll of the information and documents found necessary by the Board
for issuing a[n EJR] decision,"37 including documentation relating'to jurisdiction.
Similarly, the regulations governing group appeals speciry that jurisdiction "may be
raised at any time."38

In Case Nos. 14-1300CC and I4-I324CC, the Board finds that it does rlot have
jurisdiction over Participant 5 - Christian Hospital (Provider No. 26-0180,
FYF. 12/31/2009) because Christian Hospital appealed from a revised Notice of Program
Reimbursement C'NPR') that did not adjust the SSI percentage.

The Code ofFederal Reguìations provides for an opportunity to appeal from a revised
NPR. In this regard, 42 C.F.R. $ 405.1885 (2016) provides in relevant part:

(a) General. (1) A Secretary determination, an intermediary
determination, or a decision by a reviewing entity (as

desc¡ibed in $ 405. 1801(a) of this subpart) may be
reopened, for findings on matters at issue in a

determination or decision, by CMS (with respect to
Secretary determinations), by the intermediary (with
respect to irìtelnedialy determinations) or by the reviewing

)6 See 42 C.F.R. $ 405.1889(bxl ) (2008).
37 42 C.F.R. $ 405.1 8a2(e)(2)(ii) (referencing to the decision in subsection (f) which includcd a decision on both
jurisdiction and the EJR request).
3q 42 C.F.R. 405.1837(eX2) states: "The Board >nay make jurisdictional f.ndings tnder $ 405.1840 øt any time,
including, bul not limifcd to, folìowing a request by the providers for the jrrrisdictional findings. The providers may
request jurisdictional findings by notrf ing the Board in writing that the group appeal is fully formed, or that the
providers believe they have satisfied all ofthe requirements for a group appeal bearing request, and tbe Board may
proceed to make jurisdictional findings."
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entity tÌrat made the decision (as described in $ 405.1885(c)

of this subPart).

42 C.F.R. $ 405.1889 (2016) explains the effect of a cost report revision:

(a) If a revision is made in a Secretary or intermediary
determination or a decision by a reviewing entity after the

determination or decision is reopened as provided in

$405. 188 5 of this subpart, the revision must be considered

a separate and distinct determination or decision to which
the provisions of42 C.F.R. $$ 405.1811, 405'1834,
405. I 835, 405.1837,405. 1 8?5, 405'1877 and 405. 1885 of
this subpart ale aPPlicable

(b)(1) Only those matters that are specifically revised in a
revised determination or decision are within the scope of
any appeal of the ¡evised determination or decision'

(2) Any matter that is not specifically revised (including
any matter that was reopened but not revised) rnay lìot be

considcred in any appeal of the revised determination or
decision.

The Provitler oites to three adjustments on its revised NPR from which it is appealing.

However, each of these adjustments is to Medicaid eligible days on Worksheet S-3,

which ìs also supported by the Provider's Novembe¡ 11, 2015 Reopening Request' In

particular, the Provider's reopening request which indicated that the P¡ovider was
..fequesting additional Medicaid days to be ilcluded in the Dispfoportionate share

calculation and in the iRF LIP calculation."3e As the SSI fraction itselfwas not revised .

in the revised NPR, the Board finds that it does not have jurisdiction over Christian

Hospital in either case No. 14-1300GC or Case No. l4-1324GC. Therefore, the tsoard

hereby dismisses Christian Hospital from these two appeals and from the EJR

determination as it relates to these tvvo appeals. The Boa¡d notes that Christian Hospital

remains a participant in case No. l1-0816GC based on its appeal Ôf the failue of the

Metlicare ¿orìtr.acror. to rimely issuc an NPR pursuant to 42 C.F.R. $ a 05. 183 5 (a)(3)(ii)

(2011).

B. Jurisdictional Determination for Remaining Partícipants

With the exception of the paticipants described above, the Board has determined that the

remaining participants' appeals involved with the instant EJR Request are govemed by

t'...*-... 3e Schedule of Provide¡s in Case Nos. l4- l300GC and l4-1324GC atTab 5D'
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CMS Ruling CMS-I727-R. In addition, the remaining participants' documentation
shows that the estimated amorurt in controversy exceeds $50,000, as required for a group

appealao and that the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare conüactor for the actual flnal amount in each

case. Accordingly, the Board finds that it has jurisdiction for the refe¡enced appeals and

the underlying remaining participants.

Board's Analysis Regarding the Appealed Issue

The appeals in these EJR request involve the 2009 cost reporting period. Thus, the appealed cost

reporting period falls squarely within the time frame applicable to the Sec¡etary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as paft of the FFY 2008 IPPS final rule (with
a minor ¡evision published in the FFY 2011 IPPS final ru1e). The Board recognizes that, for the

time period at issue in these requests, the D.C. Circuit in Allina l vacated this
regulation. However, the Secretary has not formally acquiesced to that vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).ar Moreover, the D.C. Circuit is the only circuit to date that has

vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to

bring suit in either the D.C. Circuit or the circuit within which they are located.a2 Based on the

above, the Board ttust conclude that it is otherwisc bound by thc rcgulation for purposcs of this

EJR request. a3

Board's Decision Reqarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining participants
in these group appeals are entitled to a hearing before the Board;

2) Based upon the parlicipants' assertions regarding 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiiXB), there are no findings of fact for resolution by the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.f'.R.

$ 405. I 867); an<.ì

40 ,See 42 C.F.R. ç 405.1837.
at See generally Grant Med. Ct. v. Bu¡'well,204 F. Srçp. 3d 68,'17-82 (D.D.C 2016),aff'd,875 F.3d 701 (D.C.

Cit.2011).
42 See 42|J.5.C. $ l395oo(f)(l).
or The Mctli¡:are CoritÌaclor, WiscoDsin Plrysicians Servicc.("WPS"), filcd an objcction to thc EJR rcqucsts. In its
hling, WPS argues that rhe Board should deny the EJR request because the Boa¡d has the authority to decjde the

issue under appeal since it ìs not bound by the Secretary's regulatjon that the federal district cotxl vaca|ed in Allina
L The Boa¡d's explanation of its authority regarding this issue addresses the arguments set out in WPS' challenge.



QRS/BJC Medicare Part C Days Groups
PRRB Case Nos. l7-08l6GC et al.
Page I 1

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB) (2011) codi$ing the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (2011) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and
hereby grants the Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Boa¡d hereby closes
those cases.

tsoard Members Participating:

Clayton J. Nix, Esq.
Cha¡lotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. 'l'urner, Bsq.

FORTHE BOARD:

s/29/2019

X Clayton J. Nix

Clayton J. Nix, Esq

Chàir
Signed by Clayton J. Nix -A

Enclosures: Schedules of Providers

cc: Byron Lamprecht, WPS Gov. llcalth Aclm'rs (Electronic Mail dSchcdules of Providers)
Wilson Leong, FSS (Electronic Marl w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-7A6-2677

Electronic Deliverv

James Ravindran

Quality Reimbursement S ervices
150 N. Santa Anita Ave., Suite 5704
Arcadia, CA 91006

F|JE: EJR Determinøtion
13-3253GC QRS V/FHC 2007 DSH Medicare Managed Care Part C Days Group

13-3281GC QRS V/FHC 2010 DSH SSI Fraction Medicare Mngd care Part c Days Group

t3-3284GC QRS WFHC 2010 DSH Medicaid Fraction Medicare Mngd care Part c Days Group

14-409gGC QRS V/FHC 2011 DSH SSI Fraction Medicare Mngd care Part c Days Group

14-4101GC QRS WFHC 2011 DSH Medicaid Fraction Medicare Mngd Care Part C Days CIRP

15-1017GC QRS WFFIC 2012 SSI Fraction Medicare Managed Care Part C Days Group

15-1018GC QRS WFHC 2012 DSH Medicaid Fraction Medicare Mngd Care Part C Days Group

16-1835GC QRS WFHC 2013 DSH Medicaid Fraction Medicare Mngd Care Part C Days Group

l6-i838GC QRS WFHC 2013 DSH SSI Fraction Medicare Mngtl care Part c Days Gloup

Dear Mr. Ravind¡an:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 13,

2019 request for expe<1ited judicial review C'EJR') for the appeals referenced above.lThe
Board's determinafion regarding EJR is set forth helow.

Issue in Dispute:

The issue in these appeals is:

[V/]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSll A justment") Medicare fraction and added to the Medicaid
Fractìou.2

Statutorv and Regulatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services uncler the

¡ The May 13,2019 Request for EJR also included Case No. l0-0924GC. The Board will address the EJR request

lor this group under separale cover.
2 P¡ovide¡s' EIR request at I .
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prospective payment system ("PPS',).3 Under PPS, Meclicare pays predeterminetl, stan<lardized

ämounts peiait"t.t-g", subject to certain payment adjustments.a

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payrnents to hospitals that serve a significantly

disproportionate number of low-income patients.'

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..oee'1 t As a proxy for urilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

úospital.E The DPP is clefined as the sum of two fractions expressed as percentages.e Those two

fracìions are referred to as the "Medicare/S SI" fraction and the "Medicaid" fraction. Bofh of
these fractions consider whether a patient was "entitled to benefits under part A.."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage); the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefts under part A of this subchapter and were entitled to

supplemental security income benefits (exclutling any State

supplementation) under subchapter XVI of this chapter, and the

denominato¡ of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter ' . . .

The Medioare/SSl fraction is compntecl anntrally hy the Centers fo¡ Medicarç & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DS H paynrent adjustmcnt.r l

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXID, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ol patients who (for such days) were eligible for medical

3 See 42lJ.S.C- $ 139sww(d)(l)-(5);42 CF.R. Part 4t2.
4Id.
5 S¿¿ 42 U.S.C. $
ó See 42 U.S.C. $
7 See 427J.5.C. ç
8 .See 42 l.l.S.C, $
e See 42 U.S.C. $
ro (Emphasis added.)
r¡ 42 C.F.R. g 412. r 06(bx2)-(3).

139sww(d)(5).
1395ww(d)(5)(F)(i)(l); 42 c.F.R. $ 412 106.

g l3esww(d)(5)(F)(i)(l) arrd (d)(s)(r)(v); 42 c F R. $ al2 l06(c)(l).
g 1 39sww(d)(s)(F)(iv) and (vii)-(xiii); 42 C F.R. $ 412.106(d).

1 395ww(d)(5)(FXvi).



EJR Determination for Case Nos. I3-3253GC, et al.

QRS/WFHC Medicare Part C Days Groups
Page 3

assistance under a State plan approved under subchapter XD( [tho
Medicaid program], but who were not entitled to benefits under
part A of thß subchapter, and the denominator of which is the total
number of the hospital's patient days for such period.12

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of pâtient dâys in the same period.r3

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to ¡eceive services from managed care entities.
The managed care statufe implementing payments to health maintenance organizations
("FIMOs") and competitive medical plans ("CMPs') is found at 42 U.S.C. $ 1395mm. The
statùte at 42 U.S.C. $ 1395mm(a)(5) provides for'þayment'to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare benefìciaries enrolled in HMOs and CMPs prior to 1999 a¡e
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryra stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 139sww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate tu iuoludc tlc úays assuciatetl with Mediuaru
patients who receive care aT a qualified HMO, Prior to December
1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and thereforc, wcrc unablc to
fold this number into the calculation [of the DSH adjustment].
However, as of December l,1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those FIMO days that were associated with
Medicare patients. Therefore, since that time we have been
inclr-rding FIMO days in the SSVMedicare percentage [ol the DSFI

adjustment].Ì5

ì' (Emphasis added.)
r3 42 C.F,R. ç 412.106(bX4).
ìa of Health and Human Services.
r5 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
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At that time Medicare Part Â paid for HMO services and patients continued to be eligible for
Part A.ló

With the creation of Medicare P art C it 1997 ,11 Medicare beneficiaries who opted for managed
care coverago under Medicare Part C were no longer entitled to have payrnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days ir¡ the SSI ratios used by the MedicaÍe conhactors to calculate DSH payrnents for the fiscal
yeat 200I-2004.t8

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's beneflts are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patíent days
attribuÍable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percenÍage. These patient
days should be included in the count of total patíent days in the
Medicaid .fraction (the denominator), and the patient's days for
the M+C beneJìciary who is also eligiblefor Medicaíd would be
included in the numerator of the Medicaidfraction . . . .te

The Secretary purportedly changed her posìtion in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated v/ith [Part C] benehciaries in the Medicare fraction of the DSH
calculation."2o In response to a comment regarding this change, the Secretary explained that:

. . . l\¡e do agree thaÍ once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefits
under Medicare Part A. We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculatìon. Therefore, we are not adopting as final our proposal

t6 Id.
r7 The Medicare Part C program did not begin operating until Janu ary l, 1999. See P.L. 105-33, 1997 HR 201 5,

codified as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [rn
Medicare] onDecçmber3l 1998, with an eligible organization under . . .142U.5.C. 1395mm] shall be considered
to be effolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under thatpafi for providing services on January l, 1999.. ." This was also k¡own as

Medicare+Choice. The Medica¡e Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C ofTide XVIIL
r8 69 Fed. Reg. 48918, 49099 (Aug. 11,2004).
re 68 Fed. Pteg.21154,27208 (May 19,2003) (emphasis added).
20 69 Fed. Reg. ar 49099.
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stated in the May 19, 2003 proposed rule to include thc days

associated with M+C beneficíoríe^s in the Medicaid fraction.
Instead, we are adopting a policy 1o ínclude the paríenl days for
M+C benefrciaries in îhe Medicare fraction . ' ' . if the beneficiary

is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days associated

with M+C beneficiaries i¡r tbe Medicare fraction of the DSH
calculation.2l

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction ofthe DSH calculation.

Although the change in DSH policy regatding42 C.F.R. $ 412.106OX2XÐ was included in the

eugusit t, 2004 Fãderal Register, no change to the regulatory lan-guage was published until

A¡,l:¡st 22,2007 when the FFY 2008 IPPS final rule was issued.22 In that publication the

Secietary noted that no regulatory change had in fact occurred, and arurounced that she had made
..technicâl corrections" to the regulatory language consistent lvith the change adopted in the FFY

2005 IPPS final rule. These "technical corrections" a¡e reflected at 42 C F'R'
gg 4 1 2. I 06(b)(2)(i)(B) and (bx2xiiÐ(B).'z3 As a result of these rulemakings, Part C days were

iequired to ùe included in the Medicare fraction as of October 1, 2004 (the "Paf C DSH

poiicy,,¡. Subsequently, as parr of the FFY 2011 IPPS final rule published on Augrrst 15,2010,
'cMsmade 

a minor revision to $$ 412.106(bx2xixB) and (bX2xiiiXB) "to clarify" the Part c
DSH policy by replacing the word "or" with "including "2a

The U.S. Circuit Court for the Dist¡ict of Columbia in Allina Healthcare Sertices v. Sebelius

(,A ina l'),zs vacarccl both rhc I.FY 1005 IPPS fincl rule 0dopting the Purt c l)sH ¡rolir,y and the

subseqleni rep¡Lrlati6ns issuetl jr tlrc FFY 2008 IPPS fìnal rule codifying the Part C DSll policy

adoptà in FFV 2005 IppS ru1e.26 However, the Secretary has-not acquiesced to that decision.

Moie recently, in Atlina Heatth Services v. Price ("A ina IÌ'),27 the D.C. Circuit confirmed that

2) 1d, (emphasis added).
22 72 Fed. Reg. 47130,47384 (Attg 22,2007).

'?3 
72 Fed. Reg. at 47411.

24 75 Fed. nel. soo+2, 50285-50286, 5041a (Aug. 16,2010). See also T5 Fed. Reg. 23852,24006-24001 (Mav 4'

2010) (prca'riÌe to pr.oposed rulcmaking strting: "We are awarelhat there might be some confi.rsion ahorrÌ ottt

policy ìo include VÀ dàys in the SSI fiaction. . . . In order to further clariÍ! our policy that patient days associated

*ith i¡e beneficiaries are to be included in the SSI f¡action because they are still entitled to b€nefits unde¡ Med¡ca¡e

part A, we are proposing ro feplace the word 'o¡' with the word 'including' in $ a 12.106(b)(2)(i)(B) and

$ 412.106@)(2)(iii¡(ø¡.;¡; .4tina tteatthcare servs. v. sebetius,904F. Supp. 2d 75, 82 t.5,95 (2012), afl',d in part

ancl rev'd in p.trt,746F.3d )'102 (D C Cir' 2014)'
,5 '746 F. 3d I I 02 (D.C. Cir. 2014).
26 .146 

F .3d aï 1 l0à n.3, 1 I I 1 (affirming portion of the district couf decision vacating the FFY 2005 IPPS rule). Søe

qlso ALlina Heqlth servs. v. scbelttrs,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

secretary,s interpretation oflhe f¡aciions in the DSH calculation, announced in 2004 and not added to the code 01

Federal iegulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.').
21 8$ F.3d,937 (D.C. Cir.20l7)
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tìe Secretary's 2004 attempt to change the standard to include Part C days in the Meclicare
fraction had been vacated in Allina 1.28 The D.C. Circuit further foun d, in Allina II That the

Secretary failed to provide prope¡ notice and comment before including Part C days in the

Medicare fractions published for FY 2012.2e Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers explain that "[b]ecause the Secretary has not acquiesced to the decision in l//in¿
[I], the 2004 regulation requiring Part C days be included in the PaÍ A/SSI fraction and removed
from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiÐ(B). (The'2004 Rule') The Board is bound by the 2004 rule."3o Accordingly, the

Providers contend that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f(1), the Board must $ant EJR if it
lacks the authority to decide a question of "law, regulation òr CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there a¡e not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulati ons ar 42 C.F.R.$ 405.1842(Ð(I) (2017),

the Boa¡d is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at rssue; and (ii) the Board lacks the authority to

decide a specific legal qucstion rclcvant to thc specific mttter ot issue becouse thc lcgal qnestion

is a challcngc cithcr to the constitutionûlity ofa provision of û stûtute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2001 and2010-2013.

-For purposes of Board jurisdiction over a participant's appeals for cost report periods ending
prior to Decemb er 31,2008, the participant may demonstrate dissatisfaction vr'ith the amount of
Medicare reimbursement for the appealed ipsue by claiming the SSVPart C issue as a "selÊ
disallowed cost," pursuant to the Sùpreme Court's reasoning set out in Bethesda Hospital

2E |cl. at 943.
2e Id 

^r 
943-945.

ro Providers' EJR Request at I
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Associatíon v. Botven ("B ethesda").3 t In that oase, the Supreme Court concluded that a cost

report s¡bmittecl in firll compliance vr'ith the Secretary's rules and regulations, does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by ttre
regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medica¡e Contractor where the conüactor is without the

power to award reimbursement.32

On August 21, 2008, new regulations goveming the Board were effective.33 Among the new

regulations implemented in Federal Register notice 
"¡r'as 

42 C,.F.R. $ 405.1835(a)(1)(ii) which

required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing speciflc items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner HearÍ Hospital v. Burwell
("Banner").3a In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest tÌìe additional outlier payment it was seekìng. The
provider's request for EJR was denied because the Board found that it lacked jurisdiction over

the issue. The District court concluded tha:Ï, \ñder Bethesda, the 2008 self-disallowance

regulation could not be applied to appeals raisin-g a legal challenge to a regulation or other policy
thãt the Medicare Contractor could not address.35

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administ¡ative appeals. Effective April 23,2018, the CMS Administrator implemented

cMS Ruling cMS-1727-R which involves dissatisfaction with the Medicare contractof
determinations for cost report periods ending on December 31, 2008 and which began before

January 1, 2016, Under this ruling, whe¡e the Board determines that the specific item under

appeal was subject to a regulation or pa)¡rnent policy that bound the Medica¡e Cont¡actor and left
it with no authority or discretion to make payrnent in the marurer sought by the provider on

appcal, thc protcst reqùiremenß of42 tl.t"R. $ a05. 1835(a)(l)(ii) werr uo louger appLcable.

However, a provider could elect to self-disallow a qpecific item deemed non-allowable by filing
the matter under protest.

The Board has determined that the participanls involved with the instant EJR request are

govemed by the decision in Bethesda and CMS Ruling CMS-I727-R. ln addition, the

participants' documentation shows that the estimated amount in controversy exceeds $50,000, as

required for a group appeal.16 Although case number 13-3253GC was established as group

r¡ Ì08 S. Ct. 1255 (1988). See a/so CMS Rulillg CMS-1727-R (in self-disallowing an item, the provider submits a

cost repof that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractoi's NPR would not inclrrde any disallowance for the item. The provider effectively self-

disallo\¡r'ed the item-).
12 Bethestla,l0S S. Ct. at 1258-59.
rr 73 Fed, Reg. 30190, 30240 (May 23,2008).
3o 201 F. Supp.3d 131 (D.D.C.2016).
t5 Id. at 142.
j6 

See 42 C.F.R. $ 405.1837.
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appcal, it only have a single participant3? and the Board is electing to ffeat the case as an

inclivi<lual appeal. The partìcipant in case number 13-3253GC has met the $10,000 threshold for

the y"u. uoder appeal foì Board jurisdiction over individual appeals.38 The appeal was timely

filed. Based on the above, the Board finds that it has jurisdiction for the above-captioned appeals

and the underlying Providers. The estimated amount in controversy is subject to recalculation by

the Medicare contractor for the actual final amount in each case'

Board's A¡alysis Regal'dipg the Appealed Issue

The appeals in these EJR request involve the 2 007 and 2010-2013 cost reporting periods. Thus,

the appealed cost reporting periods fall squarely within the time frame applicable to the

secrètary,s Parr C DSH policy being challenged which was adopted in the FFY 2005 IPPS final

rule and later codified at 42 C.F .R. $ S 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY

2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The

Board recognizes that, for the time period at issue in these requests, the D.C. Circl'¡it in Àllina I
vacated this regulation. However, the Secretary has not formally acquiesced to that vacatur and,

in this regard, has not published any guidance onhow the vacatur is being implemented (e.g.,

only circuit-wide versus nationwide).3e Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Board were to grant EJR, the Providers would have the

rigiht to bring suit in either the D.C. Circuit or the circuit within which they are located.a0 Based

on the above, the Board must conclude that it ìs otherwise bound by the regulation for purposes

of this EJR request. al

Board's Decision Regardinq the EJR Request

The Board finds that:

1) It has julisdictiol over.the matter for thc subjcct ycars and that thc participants in thcsc

appeals are entitled to a hearing before the Board;

2) Baseà upon the participants' asseftions regarding 42 C.F.R. $$ 412.106(b)(2)(i)(B) and

(bX2XiiiXB), there are no findings offact for resolution by the Board;

r? In case numbe¡ l0-0924GC, the appeal contains a single participant that appealed two different fiscal years. Case

number l3-3253GC contains a sing.le partrcipant.
38 ,see 42 C.F.R. $ 405.1835.
3e See generally Grqnt Mecl. Ctt.. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C.2016), aff'd,87 5 F.3d70l (D.C.

Cir.2017).
ao See 42IJ.S.C. $ 1395oo(f)(l).
ar In Case No. l0-0924GC, one ofthe Medicare oorfraùlors, Wiscorsiu Physicians Service ("WPS"), filcd an

objection to the ÊJR request in a number ofcases identjfi€d in the EJR request. In its filing, WPS argues that the

Bóard should deny the ÈJR reqr.rest because tbe Board iras the aufhority to decide the issue under appeal since it is

not bound by the iecretary's rágulation that the fede¡al district court vacatedinAllina I. The Board's explanation of

its authority regarding this issue a<ìdresses the argùments set out in WPS' challenge'
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3) It is bound by the applicable existing Medicare 1aw and regulation (42 C.F.R.

$ 40s.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

S$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare PaÍ C DSH
policy adopted in the FFY 2005 IPPS f,rnal rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ l395oo(f)(1) and

hereby grants the Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Boa¡d Members Participatine:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FORTHE BOARD

5/31/2019

X clayton.l. trtix
Clayton J. Nix, Esq.

Chair
Signed by: cla!,ton J. Nix -A

Enclosures : Schedules of Providers

f)anene Hafiley, NGS(EIectr-onic Mail w/Scheciules of Providers)

Wilson Leong. FSS (È,lectronic Mail rviSobeclules of Providers)
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Provider Reimbursement Review Board
1508 Woodiawn Drive, Su¡te 100
Baltìmore, MD 27207
4ro-786-267r

Electronic Deliverv

James Ravindran

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: EJR Determination
14-3303G QRS 201 I DSH Medicaid Fraction Medicare Managed care Part c Days Group

1.4-3854GC QRS HHC 2009 DSH SSI Fraction Medicare Managed care Paft c Days Group

i4-3g55cc eRS HHC 2009 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

15-1 l55GC QRS HHC 2008 DSH SSI Fraction Medicare Managed care Part c Days Group

15-ll56GC QRS HHC 2008 DSH Medicaid Fraction Medicare Managed care Part c Days Group

18-l7g5GC Hartford Health cY 2005 DSH SSI Fraction Medicare Mngd cáre Part c Days Group

1g-11g6GC Hartfo¡d Health cY 2005 DSH Medicaid Fraction Medicare Mngd cale Part c Days crp

I)ear Mr. Ravindran:

{he providerReimburser¡rent-ReviewBoard-(lB6¿¡ill) åas-reviewed the Frovjders May 13,..- ------
2019 request for expedited judicial review ('EJR') for the appeals referenced above. The

Board's determination regarding EJR is set forth below

Issue in Dispute:

The issue in these aPPeals is:

,&

fW]hetlier Medicare Advantage Days ("Part C Days") should be

removed fiom the disproportionate share hospitâl adjuslmenL

("DSH Adjustment") Medicarc fraction and added to the Medicaid

Fraction.l

I Providers' EJR reqìiest at I
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Statutorv antl Regulatorv Background: Medicare DSH PaYment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for tbe operating costs of inpatient hospital services under the

þroipective payment system ("PPS").z Untler PPS, Medicare pays predetenlined, standardized

ärno.,nt. peiai."tta.g", subject to cerlain payment adjustments.3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

speciñc factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Sìcretary to provide increased PPS payments to hospitals that serve a significantly

d isproportionate number of low-income patients.'

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..Onf'1.0 As a proxy fo¡ utilization by low-income patients, the DPP determines a hospital's

qualification ur ã DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.T The Dpp is defined as the sum of two fractions expressed as percentages.8 Those two

f¡aciions are ¡eferred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient vr'as "entitled to benefìts under part 4."

The srarute, 42U.5.C. $ 1395ww(d)(5)(FXvi)(0, defines the Medicare/sSl fraction as:

the fraction (expresscd as a percentage), the numerator of which is

the number of such hospital's patient clays for such period which
were made up of patients who (for such days) were entitled to

beneJìts under part A of this subchapter and were entitled to

supplemental security income benelÌrts (excludìng any State

supplementation) un<Ìer subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

forsuch fiscal year which were made up ofpatients who (for such 
^

days) were entitled to benefits under part A of this subchapter ' ' e

The Medicare/SSI fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH palT nent adjustment.ro

2 See 421\J.S.C. $ l395ww(d)(l)-(5);42 C.F R Part412

' Id.
a See 42U.5.C. $ 1

5 See 42 U.S.C. $ I
6 See 42 U.S.C. $$
7 See 42 U.S.C. $$
8 See 42 U.S.C. $ I
e (Enrphasis added.)
ro 42 C.F.R. $ 412.106(bx2)-(3).

39sww(d)(5).
39sww(d)(s)(F)(i)(l); a2 C F R. $ 412.106.

l3esww(d)(s)(F)(i)(I) and (dXsXFXv); 42 C.F.R. $ al2l06(c)(l)
l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 c F R. ç 4 12.106(d).

395ww(dX5XFXvi).
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'r (Emphasis a<lded.)
t2 42 C.F.R. $ 412.106(bX4).
¡r of Health and Hunan SerYices.

The statutc, 42U.5.C. $ 139Sww(d)(5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days fo¡ such period which

consist ofpatients who (for such days) wele eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc noî entítled to benefits under

part A of this subchapter, and the denominator of which is the total

o..-be. ofth" hospitãl's patient days for such period'rr

The Medicare conffactor determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

,rumber by the total number of patient days in the same period'12

Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed ôare statute implementing pa)¡rnents to health maintenance organizations

("HMos"fand competitive medical plans ('CMPs") is found at 42U S C' $ 1395mm The

àtaute at 42U.S.C. ¡ l395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled u¡der palt B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in Hl\4Os and CMPs prior to 1999 are

reie.¡ed to as Medicáre HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dXSXF)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)l' which states that the

disproportionate share adjustment computation should include

"p;tients who were entitled to benefits under Part 4," we believe

ii is appropriate to include the days associated wrth Medicare

patients who receive care at a qualified HMO' Prior to December

i, t982, we were not able to isolate the days ofcare assocjated

\¡/ith Medicare patients in FIMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjuslrnclt]'
However, as of December l, 1981, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with

Medicare patients. Therefore, since that time we have been
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including HMO days in the SSl/\4edicare percentage [of the DSH

adjustmentl.la

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Parl A.l5

With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have paynent made for their

care under Þart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Pa)'rnent System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

, beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient

days should be include¿l in tlle count of total patient days in the

Medicaid fraction (the denominator)' and the patient's days for
the M+C beneficiary who ís also eligible for Medicaid would be

included in thL numerator of the Medicaid fraction ' ' 'tB

T¡e Secr,etar'y purprrrtedly chonged hcr position in thc Federal fiscol yeor ("FFY") 2005 IPPS

final rule, bynãting she was "revising our regulations at [42 C F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."le ln response to a comment legarcìing this change, the Secretary explained that:

ì4 55 Fed. Reg. 35990, 39994 (Sept. 4, 1990).
)5 Id.
Ió The Medicare Part C program did not begìn operating until January 1, 1999. See P.L. 105-33, 1997 HR2015,

codiJietl as 42IJ.S.C. g 1394w-21Note (c) "Enrollment Transition_Rule.- An individual who is enrolled [in
Meãicarel on Decembãr 31 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be conside¡ed

to be enrolled with that organìzation on January 1, 1999, under part C ofTitle XVIIL . \f thal organtzatìon as a

contract under that part for providing services on January l, 1999 . . . ." -fhis was also known as

Medicare+Choice . îhe Medicare P¡escription Drug, Improvem€nt and Modernizâtion Act of2003 (Pub I. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choica program witb the new Medicare Advantage

pfo$âm under P t c of Title xvIII.
r? 69 Fed. Reg. 48918, 49099 (Aug ll,2004).
rE 68 Fed. F.eg.27154,27208 (May 19,2003) (emphasis added)
re 69 Fed. ReE. af 49099.
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. . . We tJo agree that once Medicare beneJiciaries elect Medicare

Part C coverage, they are still, ín some sense, entitled to benertß

under Medicare Part A' We agree with the commenter that these

days should be included in the Medicare fraction of the DSH

calculation' Therefore' we are not adopting as final our proposal

stated in the May 19' 2003 proposed rule to include the days

assocíatecl with M+C benefi'cíaríes in the Medicaidfractíon'
Instead, we are adopting a policy to include the patient days for
M+C benertciaries in the Medicare fraction ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction' We are revising our

regulations at $ 412 106(bx2)(i) to include the days associated

with M+C beneficiaries in the Medicare fraction of the DSH

calculation'20

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although rhe change in DSH policy regarding 42 C.F R. $ 412.106(bx2)(i) was included in the

e.,gosú t, 2004 Fãderal Register, no change to the regulatory language was published until

Auittst 22',2007 when the ¡'Éy ZOOS IPPS final rule was issued.2r ln that publir,atioD the

s"cÏ.etary íoted that no regulatory change had in fact occurred, and announced that she had made

"technicál corrections" to the regulatory langaage consistent witb the change adopted in the FFY

2005 IPPS fìnal rule. These "tech¡ical corrections" are reflected at 42 C'F 'R'
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B)." As a result of these rulemakings, Part C days were

ie"quired to ùé ìncìu¿e¿ in the Medicare fi'actio¡ as of Octobe¡ 1,2004 (the "Part C DSH

poiicy,'¡. Subscq'cnrly, rs part of theFFY20ll IPPS final nrle puhlished on August 15,2010.

bvli*a¡* o minor revision to gg a12.106(bX2XiXB) and-(b)(2)(iii)(B) "to clarify" the Part C

DSH policy by replacing the word "or" with "including "23

The U.S. Circuìt Court for the District of Columbia in Allina Healthcare Services v Sebelius

(,,Attina Ì'),2a vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the

ì.,rbr"qrr"ní-r"golations issued in the FFY 2008 IPPS final nrle coclifying the Part C DSFI policy

20 1d. (emphasis added).
2r 72 Fed. Reg. 47130, 47384 (Ãng.22,200'7)
22 72 F ed. Reg. at 4'141| .

Ë zl pe¿. x.i. soo+2, sozts-50286, 50414 (Au g. 16,2ol0). see aßo 75 Fed. Reg. 23852,24006'24007 (Mav 4'

2010) (pream-ble to prãposed mlemaking stating: "We are awareihat there might be some conflIsion about oru

pã¡"íìär""u¿" vÀ aays in the SSI fraction. . . . In order to fufher clarify our policy that patient days associated

witn il¡¡. Ueneficiaries aie to be included in the SSI ftaction because they are stìll entitled 1o benefits under Medica¡e

prrfA, *" 
"r" 

proposing to rcplace the word ,or' with the word ,inclucling, in g a t2.106(b)(2)(i)(B) and-

ç + iz. ioo¡u¡z)1li)(B).;¡; A îna Heatthcaré servs. v. sebelius,904 F . Supp. 2d 75, 82 n.5, 95 (2012), aff'd in part

ancl rev'd in part,746F 3d1102(D.C Cit 2014)'
?o 746 F.3d I l02 (D.c. cir. 2o l4).
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adopted in FFY 2005 IPPS rule.2s However, the Secretary has-not-acquiesced to that decision'

More recently, in Allina Heatth services v. Price (Attina II'),26 the D.C. Circuit confi¡med that

the secretary's 2004 atrempt to change the standard to include Part c days in the Medicare

f¡action had been vacated ln Atlína 1.27 The D.C. Circuit further found in Allina II fhatthe

Secretary failed to provide proper notice and comment before including Part C days in the

tvte¿icará fractionsþublis¡å¿ ør nV 2012.28 Once again, the Secretary has not acquiesced to

this decision.

Providers' Reouest for EJR

The p¡oviders explain that "[b]ecause the Secretary has not acquiesced to the decision in Allina

¡i1 , tne ZOO+ r"gulution ."quìring Part C days be included in the Part A/SSI fraction and removed

ir'orn tf," v"¿i"ãid fraction remains in effect as set forth in 42 C.F.R $$ 1^12.106(b)(2)(i)(B) and

iUXZ)tiiÐ<nl. (The,2004 Rule') The Board is bound by the 2004 n,;'e."2e Accordingly, the

È.ùíd".r 
"o"t"nd 

that the Board should grant their request for EJR'

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it

lacks the authority to deciàe a question of "law, regrrlation or cMS Ruling" raised by a provider'

The Providers maintain that the Boa¡d is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the

Providcrs believe they have satisfied the jufisdictional requirements of the stahrte and the

regulations.

Decision of the Board

Pufsuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017)'

the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction

to conduct a hearing on the specifìc matter at issue; and (ii) the Board lacks the authority to

decid" a sp"cifrc lelal questiãn relevant to the specific matter at issue because the legal question

is a challenge eitheito ihe constitutionality of a provision of a starute or to the substântive or

procedural validity of a regulation or CMS Ruling'

Jurisdiction

The particrpants that compdse the gl.oup appeals within this EJR request have filed appeals

involvin g ftscal years 200 5, 2008, 2009 and 20 1 I'

25i46F.3dat 1106n.3, llll (affirming portion ofthe district coul decision vacating the FFY 2005 IPPS rule). See

also Allin' HeaLth Servs. v. sei:belius,9o4 n. supp. zd rs, 89 (D D C. 2012) ("The cowt conçludes that the

é";;i;rt;, inrerprelarion of th" fru"íion, in the ñSH calculation, announced in 2004 and not added to the Code of

Federal iegulatåns until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM ").

'6 863 F.3d 937 (D.C. Cv.2017).
21 Id. aÍ 943.

'18 
Id. a|943-945.

2e Ploviders' EJR Request at I



For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

frioi to'Oecem6er 3 t, i008, the participant may demonsfate dissatisfaction with the amount of

il4edicare ¡eimbursement for theãppealed issue by claiming the SSVPart C issue as a "self-

disallowed cost," pursuant to the SuPreme Courl's reasoning set out in Bethesda Hospilal

Association u. llo."n ("Bethesda").30 In that case, the supreme court concluded that a cost

report submitted in fulì compliance with the Secretary's rules and regulations, does not bar a

påvider from claiming dissãtisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity

of"a regrrlation be submitted first to the Medicare Contractor where the contractor is without the

po*".io award reimbursement.3 I

On August 21, 2008, new regulations goveming the Board were effective.32 Among the new

."goluttrrs implemented in Èederal Register notice ì¡/as 42 C.F.R. $ 405. i 835(a)(1)(ii) which

."[Ì,ir"4 for cost report periods ending bn or after December 31, 2008, providers who were self-

disa owing specifið items had to do so by following the procedures for filing a cost feport undef

protest. Thisìegulatory requirement .¡/as litigated in Banner Heart Hospital v Burvtell

i,, Banner;,).33 lÃ, Aon nr,the provider filed its cost_report in accordance wilh the applicable

àutlier regulations and did noi protest the additional outlier payment it was seeking' The

provider,ã request for EJR was denied because the Board found that it lacked jurisdiction over

ih" ir.u". Thå District Court cÕncluded that, under Bethesda, the 2008 self-disallowance

."goiutio.r could not be appliecl to appeals raising a legal óhallenge to a regulation or other policy

thãt the Medicare Contractor could not address.3a

The secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar adminisrrative ùpeals. Effective April23,201 8, the CMS Administrator implemented

CMS Ruling CMS-172t-R which involves dissatisfaction with the Medicare Contractor

determinations fÕr cosl report periods ending on December 31, 2008 and which began before

January 1 , 2016, Under this ruling, where the Board determines tåat the specific item under

upp*fîu. subject to a regulatioriár payment policy that bound the Medicare Contractor and left

ii\vit¡ 
"o 

authãrity or discretion to make payment in the marurer sought by the provider on

appeal, the proresirequirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer aFplicable.

fiá*".r"., a provider ôould elect to self-disallow a specific item deemed non-allowable by filing

the matter under protest.
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r0 108 S. Ct. 1255 (l9gg). S¿¿ øiso CMS Ruling CMS-172?-R (in self-disallowing an item, the provider submits a

cost report that coÀplies with the Medicare payrnent policy for the item and then appeals the item to the Board The

Medicåre Contractoi,s NpR would not inclucle any disallowarce for the item. The provider effectively self-

disallowed the item.).
3t Bethesda,l08 S. Ct. at 1258-59.
32 '13 Feð,. Reg. 30190, 302ao (Mav 23,2008)'
$ 201 F. Supp.3d 131 (D.D C 2016)
34 I¿t ar 742.
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The Board has determined that the participants involved with the instant EJR request are

governed by the decision in Bethesda and CMS Ruling CMS-1727-R In addition, the

participants' documentation shows that the estimated amount in controve¡sy exceeds $50,000, as

iequiråa for a group appeal for Case Nos. 14-3303G, l5-1155GC, and 15-1156GC.35 Although

the remaining cases were established as group appeals, they -only have a single participant and

the Board is électing to treat the casès as individual appeals.36 Tþe remaining cases have met the

$ 10,000 threshold for Board jurisdiction over individual appeals.3? The appeals wele timely
fiied. Based on the above, the Board finds that it has jurisdiction for the above-captioned appeals

and the underlying Providers. The estimated amount in controversy is subject to recalculation by
the Medicare contracto¡ for the actual final amount in each case.

Board's Analysis Regardinq the Appealed Issue

The appeals in these EJR request involve the 2005, 2008, 2009 and 2011 cost reporting periods.

Thus, the appealed cost fepofing periods fall squarely within the time frame applicable to the

Secretary's Part C DSH policy being challenged which was adopted in the FFY 2005 IPPS final
rule and later codified at 42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY
2008 IPPS final rule (with a minor revision published in the FFY 2011 IPPS final rule). The

Board recognizes that, for the time period at issue in these requests, the D.C. Circuit in Allina I
vacated this regulation. However, the Secretary has not formally acquiesced to lhat vacatur and,

in this regard, has not published any guidance on how thc vacatur is bcing implcmcntcd (e.g.,

o¡ly circuit-wide versus nationwidc).38 Moreover, the D.C. Circuit is the only circuit to date that

has vacated the regulation and, if the Board we¡e to granl EJR, the Providers would have tlie
right to bring suit in either the D.C. Circuit or the circuit within which they are located.3e Based

on rhe above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJ R request.

Board's Decision Rega¡ding the EJR Request

The Board finds that:

1) It has jurisdietion over the matter for the subject years and that the participants in these

appeals are entitled to a hearing before the Board;

2) Based upon the participants' assertions rcgañiatg 42 C.f.R. $$ a 12.106(bX2XiXB) and

(bX2XiiiXB), there are no fìndings offact for resolution by the Board;

35 See 42 C.F.R. $ 405.1837.
36 Case Nos. l4-3854GC; l4-3855GC; l8-l795GC; and l8-1796GC.
31 See 42 C.F.R. $ 405.1835.
3E See generally Grant Med. Ctr. v. But-welL204 F. Supp. 3d 68,77-82 (D.D,C.2016:), ajl"d,875 l;.3d'101 (D.C.

CÍ.201'l).
3e See 42V.5.C. $ 139soo(f (1).
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3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH

policy adopted in the FFY 2005 IPPS final mle are valid-

Accordingly, the Board finds that the question of the validity of 42 C.F.R' $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) (2011) properly falls within the provisions of 42 U.S.C. $ 1395oo(f(1) and

hereby grants the Providers' request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in these cases, the Board hereby closes

those cases.

Board Members Paficipatine:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.

Susan A. Turner, Dsq.

FOR THE BOARD:

s/31/2019

X Clayton J. Nix

Clayton J. Nix, Esq.

Chair
Signed by: clayton J. Nix -A

Enclosures: Schedules of Providers

cc: John FÌloom, Norrcl jan (Fìlectronic Maìl w/Schecltrles of Providers)

Pam VanAresdale, NGS (Electronic Mail w/Schedules of Providers)

Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

l¡ Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MÐ 2t2O7
4t0-786-267t

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
11400 W. Olympic Blvd.
Suite 700
Los Angeles, CA 90064-1582

RE: Expedíted Judicial Review Determinøtion
l8-1790G Blumberg Ribner Indep. Hosps. 2005 Medicare HMO Part C Days-Medicaid Fraction
18-179IG Blumberg Ribner Indep. Hosps. 2005 Medicare HMO Part C Days-Medicare Fraction

Dear Mr. Blumberg:

The Provider Reimbursement Review Board ("Board") has reviewed the Providers' May 10,

2019 request for expedited judicial review C'EJR') (received May 13,2019), for the above-
referenced appeals. The Board's determinatlon is set fo¡th below.

Issue in Dispute

The issue in these appeals is

Whether Medicâre Advàntage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision ofthe United States Couft of
Appeals for the District of Columbia in I llina Health Services v.

Sebelius, 7 46 F.3d I 102 (D.C. Cir. 2014).1

ì Providers' EJR request at I
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Statutorv and Regulatorv B4ckground: Medicare DSH Pavment

Paft A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS').'z Unde¡ PPS, Medicare pays predetermined, standardized

àmounts peidischarge, subject to certain pa1'rnent adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS pa1'rnents to hospitals that serve a significantly
disproportionate number of low-income patients.)

A hospital mäy qualify for a DSH adjustment based on its disproportionate patient percentage

("Oen'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualifrcation as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are refer¡ed to as the "Medicare/S SI" fraction and the "Medicaid" fraction. Both of
these fractions conside¡ whether a patient was "entitled to benefits unde¡ part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)0), defines the Medicare/SSl liaction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplcmcntal security inoomo benefits (excluding any State

slpplementat'ion) under subchapter XVI of this chapter. and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' . .

(emphasis added)

2 See42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R Part412'
3 Id.
4 See 42lJ.S.C. $ l395ww(d)(5).
5 See 42IJ.S.C. $ l395ww(d)(s)(F)(i)(l); a2 C F.R. $ 412.106.
6 See 42U.5.c. $$ 1395ww(dX5)(FXiXI) and (dXs)(F)(v);42 C F R. $ a12 106(c)(l)
7 See 42U.5.C. $$ I395wv(dX5)(F)(iv) and (vii)-(xiii); 42 C.F.R $ 412 106(d).
I See 42IJ.S.C. $ l395ww(d)(s)(F)(vi).
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Tbe Medicare/SSl fraction is computed arurually by the Centers for Medicare & Medicaid

services c'cMS'), a¡d the Medicare contractors use cMS' calculation to compute a hospital's

DSH payrnent adjustment.e

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period. (emphasis

added)

The Medicare conhactor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medica¡e Part A, and divides that

numbei by the total number of patient days in the same period.r0

Medicare Adva¡tage Proeram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42U S C. $ l395mm. The

stafi)fe at 42 U. S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolle<l under part B of this subohapter . . 
"'Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretarylr stated that:

Based on the language of section 1886(d)(5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computâtion should include
"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients v/ho receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days of care associated

e 42 C.F.R. $ 412. r 06(bx2)-(3).
Io 42 C.F.R. S 4t2.lo6(bx4).
rì ofHealth and Human Services.
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with Meclicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a freld was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part 4.13

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payrnent System C'IPPS') proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administe¡ed under Part A 

-

. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benertciary shuul¿l nut be incluùed in the

Medícarc fi,action of tkc DSH patient percantage. These patient
days should be included in the count of total patient days in the

Medicare fractíon (the denominator), and the patient's days for the

M+C beneficiary who is also eligiblefor Medicaid would be

I2 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
t3 Id.
ra The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997HR2015,
codiJietl as 42IJ.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under . . . l42 U.S.C. 1395mml shall be considered

to be enrolled with that organization on January 1, 1999, under part C of Title XVIIL . ifthat organization as a

conÍact uflder that part for providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare*Choice program with the new Modicare Advantage
program under Part C of Tjtle XVIII.
1569 Fed. Reg. 48,918,49,099 (Aug. 11,200a).
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included in the numerator of the Medicaíd fractíon . . . (emphasis

added)16

The Secretary purportedly changed her position in the Federal fiscal year C'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficia¡ies in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect Medìcare
Part C coverage, they are still, in some sense, entitled to benefits
under Medícare Part A, We agree with the commenter that these

days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
associated with M'lC beneficiaries in the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C beneficiaries in the Medicarefraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days associated
v{ith M+C beneficiaries in the Medicare fraction of the DSH
calculation. I 8 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in DSH policy r egarding 42 C.F.R. $ 412.106(bX2XÐ was included in the
August 11, 2004, F ederal Register, no change to the regulatory language was published until
Alglst 22,2007, whcn the FFY 2008 IPPS final rule was issued.re In that publication the
Secretary noted that no regulatory change had in fact occurred, and an¡ounced that she had
made "technical corrections" to the regulatory language consistent with the change adopted in
the FFY 2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiÐ(B).'z0 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of Octobe¡ 1,2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 20I I IPPS final rule published on August 15,2010,

ì6 68 Fed. Reg. 2'1,154,2'1,208 (May 19,2003).

'? 69 Fcd. Rcg. at49,099.
tB Id.
te 72 Fed.. Reg.47130,47384 (Aug.22,2007).
20 '72 Fed,.F!eE. at 474lI.
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CMS made a minor revision to $$ 412.106(b)(2XÐ(B) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including.'2r

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius
("Allina l'),22 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS final rule codiflng the Part C DSH policy
adopted in FFY 2005 IPPS rule.23 However, the Secretary has not acquiesced to that decision.
More recently, in Allina Health Servíces v. Price ("Allina Il'),24 the D.C. Circuit confirmed that
the Secretary's 2004 attempt to change the standard to include Part C days in the Medicare
fraction had beenvacated in Allina L2s The D.C. Circuit further fo:u¡¡rd in Atlina II That the
Secretary failèd to provide proper notice and comment before including Part C days in the
Medicare fractions published îor FY 2012.26 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effective as set forth in 42
C.F.R. $$ 41,2.106þ)(2)(i)(B) and (bX2Xiii)(B). The Providers point out that they have met the
timely filing requiremenls antl the arnourt in controvelsy ald believe that EJR is appropriate
since the Board is bound by the regulation.

Decision of the Board

Pursuont to 42 U.S.C. $ 1395oo(f(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR requcst if it clctcrmincs that (i) thc Boarcl has jruisdiction to
conduct ahearing on the specific matter at issue; and (ii) the Board lacks the authority to decide
a specific legal question relevant to the specific matter at issue because the legal question is a

2t 
7 5 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16, 2010). See also 75 Fed. Reg. 23852,24006-24007 (May 4,

2010) (preamble to proposed rulemaking stating; "We are aware that there might be some confusion about our
policy to include MA days in the SSI fraction. . . . In order to fufher clarify oru policy that patient days associated
with M¡\ benefioiaries are to be inoluded in the SSI fraction because they ar€ still çntill€d to benefits under Medicare
Part A, we are proposing to replace the word 'or' with the word 'including' in $ a 12.106(b)(2)(iXB) and $
4 I 2. I 06(bX2XiiÐ(B)."); Allina Healthcare Se¡'vs. v. Sebelius,904 F . Supp. 2d 75, 82 n.5,95 (2012), aff'd in part
qnd rev'd Ìn part,'746 F .3d Il02 (D.C. Cir. 2014).

'zz 746 F. 3d I I 02 (D.C. Cir. 2014).
23 '146 F.3d, a,r 1 106 n.3, I I I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). S¿e

also Allina Health Servs. v. Sebelíus,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the

Secretary's interpretation ofthe fractions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "logical outgrowth" ofthe 2003 NPRM.).
24 863 F.3d 937 (D.C. Cit.2017).
2s Id. at 943.
26 Id. at 943-945.
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challenge eit}ler to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed appeals involving fisca1 year 2005.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 3 1, 2008 the participant may demonsftate dissatisfaction with the amount of
Medicare reimbursement fo¡ the appealed issue by claiming the SSVPart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen ("Bethesda").27 In that case, the Supreme Court concluded that a cost

report submitted in fulI compliance with the Secretary's rules and regulations, does not bar a

provider frôm claiming dissatisfaction with the amount of reimbursement allowed by the

regulations. Further, no statute or regulation expressly mandated that a challenge to the validity
of a regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.28

On August 21, 2008, new regulations goveming the Board were effective.2e Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report ùnder

protest. This regulatory requirement was litigated in Banner Heart Hospital v' Burwell
("Banner").30 In Banner, the provider filed its cost report in accordance with the applicable

outlier regulations and did not protest the additional outlier payment it was seeking. The

provider's request for EJR was tlcliud because the Board found that it lacked jurisdiction ovcr

the issue. The District Court concluded that, tnder Bethesda, lhe 2008 self-disallowance
regulation could not be applied to appeals raising a legal challenge to a regulation or other policy
thit the Medicare Contractor could not address.3r

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrato¡ implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 1, 2008 and which began

27 108 S. Ct. 1255 (1988). ,Se¿ ¿/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Boa¡d. The

Medicare Contracto¡'s NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
?E Bethescla at 1258-59.

'ze 
73 Fed. Reg. 30190,30240 (May 23,2008).

30 201 F. Supp.3d 131 (D.D.C.2016)
3t Banner at 142,
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before January I,2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medica¡e Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jwisdiction over the remaining participants involved with the
instant EJR request is govemed by the decision in Bethesda.In addition, the parlicipants'
documentation shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal32 and the appeals were timely filed. The estimated amount in contrõversy is

subject to recalculation by the Medicare contractor for the ach¡al final amount in each case.

Board's Analysis Reeardinq the Appealed Issue

The appeals in this EJR request involve the 2005 cost reporting period. Thus, the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codi{ied at

42 C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor ¡evision published in the FFY 2011 IPPS f-rnal rule). 'l'he tsoard recognizes that, lbr the
tirrre period at issue in these requests, the D.C. Circuit in Allina.I vacated this
regulation. However, the Secretary has not formally acquiesced to thal vacatur and, in this
regard, has not published any guidance on how The vacatur ts being implemented (e.9., only
circuit-wide versus nationwide).33 Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Providers would have the right to
bring suit in oither the D.C. Circuit or the circuit within rvhich they are located.3a Based on the

abovs, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) It has jurisdiction over the matter for the subject years and that the remaining Providers
âre entitled to a hearing bcfore the Board;

32 See 42 C.F.R. $ 405.1837.
)) See generally Grant Mecl. Ctr. v. Burwell,204 F. Supp. 3d68,'l'l-82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.

Cir.2017).
14 See 42IJ.S.C. $ 1395oo(f(l).
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2) Basetl upon the remain'ing participants' assertions regarding 42 C.F,R.

$$ 412.106(bX2)(i)(B) and (b)(2xiiÐ(B), there are no findings offact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

4) It is without the authority to decide the legal question of whe¡her 42 C.F.R. $$
412.106(bX2XÐ(B) and (bX2XiiÐ(B) (2008) codifying the Medicare Part C DSH policy
adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) (2008) properly falls within tbe provisions of 42 U.S.C. 0 1395oo(f)(1) and

hereby grants the remaining Providers' requests for EJR for the issue and the subject year. The
Providers have 60 days from the receipt of this decision to institute the app¡opriate action for
judicial review. Since there are no other issues under dispute in these cases, the cases are hereby
closed.

Board Members Participatine:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

s/31/2019

X atry,on r. *i*
Clayton J. Nix, tsq.
Chair

Srgned by: Clayton J. Nix -A

Enclosu¡es : Schedules of Providers



DEPARTMENT OF HEALTH & HUMAN SERVICES,{#(
Provider ReimÞursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207
470-746-2677

.i

Electronic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Drive
Suire 505
Beverly Hills, CA 90212-1925

F{E: Expedited Judícial Review Deterntination
18-l389cc SSM Health 2012 Medicare HMO Part C Days-Medicare Fraction Group

18-l393GC SSM Health 2012 Medícare HMO Part C Days-Medicaid Fraction Group

Dear Mr. Blumberg:

Thc Providcr Rcimburscmcnt Rcvicw Board ("Board") has reviewcd thc Providcrs' May 10,
2019 request for expedited judicial review ('EJR') (received May 13,2019), for the ahove-
referenced appeals. The Boa¡d's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Paf C Days") should be
removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.

Seb elius, 7 46 F .3 d 1 102 (D.C. Cír. 20 1 4).1

n( !

I Providers' EIR request at 1
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Statutorv and Reeulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital servìces." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payrnent system ("PfS'1.2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain palrnent adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff"¡.6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH pal,rnent to a qualifying
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.8 Those two
fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefrts under part 4."

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to
benefits under part A of this subchapter and were entitled to
supplenreutal seuulity iucotue benefits (excluding afly State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefiß under part A of This subchapter . . . .

(emphasis added)

The Medicare/SSl f¡action is computed annually by the Centers for Medicare & Medicaid
Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH pal,rnent adjustment.e

2 See 42V.5.C. $ l395ww(d)(l)-(5):42 C.F.R.Part 412.
3ld.
a See 42|J.5.C. $ l395ww(d)(5).
s see 42U.5.C. $ I39sww(d)(s)(F)(i)(I); a2 c.F.R. $ 412.106.
6 See42U.S.C. $$ l39sww(d)(s)(FXiXI) and (dX5XF)(v); 42 C.F.R. $ a12.106(c)(l).
7 See 42rJ.5.c. $$ 1395ww(d)(5XF)(iv) and (vii)-(xiii);42 C.F .R. $ 412.10ó(d).
E seè 42U.5.C. $ 1395ww(d)(s)(F)(vi).
e 42 C.F.R. $ 412.106(bX2)-(3).
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The statute, 42U.5.C. $ 1395ww(d)(5)(Ð(vÐ(lD, defines the Medicaid fraction as

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entítled to benefiß under
part A of this subchúpter, and the denominator of which is the total
number of the hospitãl's patient days for such period. (emphasis
added)

The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible'for Medicaid but not entitled to Medicare Part A, a¡d divides that
number by the total number of patient days in the same period.r0

Medicare Advantage Pro glam

The Medicare program permits its beneficiaries to receive services from managed care entities.
The maaaged care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statùte 

^t 
42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and en¡olled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as lvledicare HMO patient care days.

In the Septembet 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language of section t 886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 139sww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
l, 1987, we úe¡e not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that

ro 42 C.F.R. $ 4r2.106(bX4).
lr ofHealth and Human Services.
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allows us 1o isolate those HMC) days thaf were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. 13

With the creation of Medicare Part C in 1997,t4 Medicare beneficiaries who opted for managed
care coverage unde¡ Medìcare Part C were no longer entitled to have pa1'rnent mâde for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No flrrther guidance regarding the treatment ofPart C days in the DSH calculation was provided
until the 2004 lnpatient Prospective Payment System ("IPPS") proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attributable to the beneficiary should not be íncluded in the
Medicare fraction ofthe DSH patient percentage. These patient
days should be included in the count of total patient days in the
Medicare fraction (the denominator), and the patient's days for the
M+C benefrcíary who is also eligiblefor Medicaid would be
incltded in the ntrmerator of the A[edicaid fraction . . . (omphasis
added)16

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

r2 55 Fed. Reg, 35,990,39,994 (Sept.4, 1990),
t) Icl.
r4 The Medicare Part C program did not begin operating until Januâry l, 1999. See P.L. 105-33, 1997 HR 2015,
codified as 42U.5.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on Decembe¡ 3 I 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be conside¡ed
to be enÌolled with that organization on January l, 1999, under part C of Title XVIII . . ifthat organization as a
contract under that part for providing services on January I, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C ofTide XVIIL
1569 Fed. Reg.48,918,49,099 (Aug. 11,2004).
16 68 Fed. Reg. 27,154,27,208 (May 19,2003).
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include the
calculation.

days associated with [Part C] beneficiaries in the Medicæe fraction of the DSH
"17 In response to a comment regarding this change, the Secretary explained that:

. . . lle do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled to benefrts
under Medicare Part A, We agree with the commenter that these
days should be included in the Medicare fraction of the DSH
calculation. Therefore, we are not adopting as final our proposal
stated in the May 19, 2003 proposed rule to include the days
assocíated with M+C beneficiaries in the Medicaidfraction.

. Instead, we are adopting a policy to include the patient days for
M+C benefrciaries in the Medícare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation. r8 (emphasis added)

This statement would require inclusion of Meáicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in DSH policy regarding 42 C.F.R. $ 412.106(bX2Xi) was included in the
August 11, 2004, F ederal Register, no change to the regulatory language was published until
August 22, 2007, when the FFY 2008 IPPS final rule was issued.le In that publication the
Secretary noted that no regulatory change had in fact occurred, and announced that she had
uradu "teolxriual üurrectiürrs" tu the rÈgulatûry langrrage consisteut with the change atluptetl il
the FFY 2005 IPPS final rule. These "technical corrections" are reflected at 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2xiiixB).'z0 As a result of these rulemakings, Part C days were
required to be included in the Medicare fraction as of October 1, 2004 (the "Part C DSH
policy"). Subsequently, as part of the FFY 2011 IPPS final rule published on August 15,2010,
CMS made a mino¡ ¡evision to $$ a12.106(bX2)(iXB) and (b)(2)(iii)(B) "to clarify" the Part C
DSH policy by replacing the word "or" with "including."2r

17 69 Fed. Reg. at 49,099.
)E Td.
te 72 F ed,. Reg. 47130, 47 384 (Aug. 22,2007).
20 72Fed.Reg. at 47411.
21 75 Fed. Reg. 50042, 50285-50286, 50414 (Aug. 16,2010). See also'15 Fed. Reg. 23852,24006-24007 (May 4,
2010) (preamble to proposed rulemaking stating: "We are aware that there might be some confusion about our
policy to include MA days in the SSI Êaction. . , . In o¡tle¡ to further clarify our polìcy üal patient tlays associalctl
with MA beneficiaries are to be included in the SSI flaction becaus€ they are still entitled to benefits under Medicare
Part A, \¡/e are proposing to ¡eplace the word 'or' with the v/ord 'including' in $ a I 2. 106(b)(2)(i)(B) and $
412.106(bX2XiiÐ(B)."); Allína Healthcare Servs. v. Sebelius,904 F. Supp. 2d 75, 82 n.5,95 (2012), aff'd in part
and rev'd in pctt t,746 F. 3d I102 (D.C. Cir. 2014).
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The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius
("Allina l'),22 vacated both the FFY 2005 IPPS final rule adopting the Part C DSH policy and the
subsequent regulations issued in the FFY 2008 IPPS f,rnal rule codifying the Part C DSH policy
adopted in FFY 2005 IPPS ru1e.23 However, the Secretary has not acquiesced to that decision.
More recently, in Attina Health Servíces v. Price ("Atlína Il'),24 tJle D.C. Circuit confirmed that
the Secretary's 2004 attempl to change the standard to include Part C days in the Medicare
fractio¡ had been vacaled iî Allina L2s The D.C. Circuit further found in Atlina II thal the
Secretary failed to provide proper notice and comment before including Part C days in the
Medicare fractions published for FY 2012.26 Once again, the Secretary has not acquiesced to
this decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the
decision in Allina I. As a result, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and ¡emoved from the Medicaid fraction remains in effective as set forth in 42
C.F.R. $$ 412.106þ)(2)(t)(B) and (bX2XiiÐ(B). The Providers point out that they have met the
timely filing requirements and the amount in controversy and believe that EJR is appropriate
since the Boa¡d is bound by the regulation.

Decision of the Board

Pusuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),
the Board is required to grant an EJR request if it determines that: (i) the Board has jurisdiction
to conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to
decide a specific legal question relcvant to the specifrc matter at issue because thu legal quustiuu
is a challenge either to the constitutionality of a provision of a statute or to the substantive or
procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed an appeals involving frscal year 2012.

For purposes ofBoard jurisdiction over a participant's appeal for cost report periods ending prior
to December 3t, 2008 the participant may demonstrate dissatisfaction wtth the amount ot'

22 746F.3d 1102 (D.C. Qir.2014).
2t 746 F.3d at I 106 n.3, I 1 I I (affirming portion of the district court decision vacating the FFY 2005 IPPS rule). .'ee
ako AIIína flealth Servs. v. Sebelius,904 F. Supp. 2d 75, 89 (D.D.C. 2012) ("The Court concludes that the
Secretary's interpretation of the ftactions in the DSH calculation, announced in 2004 and not added to the Code of
Federal Regulations until the summer of2007, was not a "loÉ{ical outggowth" ofthe 2003 NPRM,').
24 863 F.3d93i (D.c. cir.2017).
2s lcl. at 943.
26 lct. at 943-945.
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Medicare reimbrÌrsement for the appealerl issrre by claiming the SSI/Part C issue as a "sêlf-
disallowed cost," pursuant to the Supreme Cout's reasonin g set out in Bethesda Hospital
Association v. Boìwen.27 ln that case, the Supreme Court concluded that a cost report submitted in
fuIl compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute
or regulation expressly mandated that a challenge to the validity of a regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.2s

On August 21,2008, new regulations goveming the Board we¡e effective.2e Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report unde¡
protest. This regulatory requirement was litigated irt Banner Heart Hospital v. Burwell

@anner).io In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded that, ùnder Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.3l

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective Ãprll23,2018, the CMS Administrator implemented
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 3 1, 2008 and which began

before January 1, 2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payTnert pulicy tltat trourtl the MediL:are Ctuû'aulul
and left it with no authority or discretion to make pa)¡rnent in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that jurisdiction over the remaining participants involved with the

instant EJR request is govemed by CMS Ruling CMS-1727 -P..In addition, the participants'
documentation shows that the estimated amount in controversy exceeds $50,000, as required for

27 108 S. Cr. 1255 (1988). See also C]|t4S Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
2E Bethesda qt I258-59.
2e 73Fed. Reg. 30190,30240 (May 23,2008).
30 201 F. Supp.3d l3l (D.D.c.2016)
tt Banner at 142.
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a group appeal32 and the appeals were timely filed. The estimated amount in controversy is
subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's Analvsis Reeardins the Appealg(L lssue

The appeals in this EJR request involve the 2012 cost reporting period. Thus, the appealed cost
reporting periods fall squarely within the time f¡ame applicable to the Secretary's Part C DSH
policy being challenged which was adopted in the FFY 2005 IPPS final rule and later codified at
42 C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B) as part of the FFY 2008 IPPS final rule (with
a minor revision published in the FFY 201 I IPPS final rule). The Board recognizes that, for the
time period at issue in these requests, the D.C. Circuit in Allina -l vacated this
regulation. However, the Secretary has not formally acquiesced to That vacatur and, in this
regard, has not published any guidance on how the vacatur is being implemented (e.g., only
circuit-wide versus nationwide).33 Moreover, the D.C. Circuit is the only circuit to date that has
vacated the regulation and, if the Board were to grant EJR, the Provide¡s would have the right to
bring suit in either the D.C. Circuit or the circuit '.vithin which they are located.3a Based on the
above, the Board must conclude that it is otherwise bound by the regulation for purposes of this
EJR request.3s

Board's Decision Rega¡dinq the EJR Request

The Board fi¡Íds that:

1) It has jurisdiction over the matter for the subject years and that the remaining Providers
are entitled to a hearing before the Board;

2) Based upon the remaining participants' assertions regarding 42 C.F.R.

$$ 41 2. 106(bX2)(i)(B) and (bX2XiiÐ(B), the¡e are no findings of fact for resolution by
the Board;

3) It is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1867); and

12 See 42 C.F.R. $ 405.1837.
33 See generally Glant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C.2016), aff'd,875 F.3d 701 (D.C.
Ct.2017).
14 ,tee 42 U.S.C. $ l395oo(l)(l).
35 Wisconsin Physicians Service ("WPS") filed an objccliou fo the EJR lcquesl ir a ûulbcr ofcascs identified in thc
EJR request. In its filing, WPS argues that the Board should deny the EJR request because the Board has the
authority to decide the issue under appeal since it is not bound by the Secretary's regulation that the federal district
court vacated in Allina I. The Board's explanation of its authority regarding this issue addresses ihe arguments set

out in WPS' challenge.
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4) It is without the authority to decide the legal question of whether 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B) (2011) codifying the Medicare Part C DSH
policy adopted in the FFY 2005 IPPS final rule are valid.

Accordingly, the Board fìnds that the question of the validiTy of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) (20t 1) properly falls within the provisions of42 U.S.C. g 1395oo(f)(1) and
hereby grants the remaining Providers' requests for EJR fo¡ the issue and the subject year. The
Provide¡s have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since there are no other issues under dispute in these cases, the cases are hereby
closed.

Board Members Participating:

Clayton J. Nix, Esq.
Charlotte F. Bensonl CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

5/31/2019

X atuy.on J. *,"
Clayton J. N¡x, Ésq.

Chair

signed by: Clayton J. N¡x -A

Enclosures: Schedules of Providers

cc: By'ron Lamprecht, WPS (Electronic Mail w/ Schedules of Providers)
Wilson Leong, FSS (Electronic Mail w/Schedules of Providers)
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