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|ISSUE:

Did the Hedth Care Finance Adminigration ("HCFA™) properly deny the Provider's request for an
exception to the home hedlth agency cost limits based on atypicd services?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY:

Cameron Community Hospitd Home Hedth Agency (“Provider”) is ahospitd based home hedth
agency (“HHA™) located in Cameron, Missouri. It filed its Medicare cost report for the fisca year
ended September 30, 1994 (“FY 94") which resulted in $3.81 per visit in excess of the Medicare limit
on HHA costs per visit. Since the Provider rendered 9,794 Medicare vidtsin FY 94, thisresulted in
total unreimbursed HHA costs of gpproximately $37,000. As aresult the Provider requested an
exception to HCFA'sHHA cost limits pursuant to 42 C.F.R.

88 413.30(f)(2) and (8) based on its atypical service intensity and unusud labor costs. The Provider's
request is voluminous and detailed.! The portions of the request that are pertinent to this gpped are:

1) The narrative text in Section | of the request explains that the
Provider's increased skilled nurang costs are due to the high acuity leve
of its patients which necesstated the provison of atypica nursang
sarvicesresulting in increased cods. The atypicd nature of its patient
population is summarized in the narrative to the exception request and
the attached exhibits. The length of the Provider's average skilled
nursng vists during FY 94 was 89 minutes, nearly 50 percent higher
than the HCFA norm of 60 minutes.? In the narrative text, and in an
exhibit attached to the exception request, the Provider compares its
facility with three comparable rura, hospitd-based HHASs located
within a60-mile radius of CCH. These HHAs are amilar in Sze and
provide services smilar in scope to that offered by the Provider. The
Provider's average cost per visit was $42.15 compared to that of its
peers of $36.97.

2 Section Il of the exception request contains areport by an
independent nurse consultant employed by Baird, Kurtz & Dobson,
Certified Public Accountants. This report is based on areview of the
medical records of a sample of 68 patients who had received home

! See Provider Exhibit P-5.

2 See Exhibit P-5, Table 7.
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hedth care from the Provider during FY 94. Thedinicd findings of the
nurse consultant indicate the high acuity levels of the Provider's patients.
This conclusion is based, inter dia, on the advanced average age of the
Provider's patients (78); the patient's diagnoses and average number of
secondary diagnoses (6); the large volume of ancillary, rehabilitetive
and socid services provided to the patients; the patients levelsin
independence in the activities of daily living ("ADL"); and high degrees
of functiond limitations.

Tri Span Hedlth Services of Jackson, Missssippi (“Intermediary”) reviewed the Provider's request and,
by letter dated September 15, 1995, recommended that HCFA grant the full amount of the exception
sought, i.e., $3.81 per visit in excessin the HHA skilled nursing limit.® In forwarding the Provider's
exception request to HCFA, the Intermediary aso forwarded additional documents such as the home
hedlth unit exception and related table, the as-filed Medicare cost report for FY 94, the revised FY 93
Medicare cost report, and the finalized FY 92 Medicare cost report that was issued August 25, 1994.
The Intermediary did not request any additiona information before making its recommendation and
forwarding the Provider's exception request to HCFA.

On March 10, 1997, HCFA noatified the Intermediary that it had denied the Provider's request for an
exception to the HHA cost limits.* HCFA's reasons for denying the Provider's exception request as set
forthin its denid letter are : (1) the Provider's average cost per visit of the direct costs associated with
providing skilled nursing services decreased from $59.10 in FY 92, t0 $52.94 in FY 93, to $42.92 in
FY 94; (2) in FY 93, the percentage of Medicare killed viststo tota skilled vists was higher than the
percentage in FY 94; and (3) the Provider failed to explain why it exceeded the limitsin FY 94 but
stayed within those limitsin FY 93. Findly, HCFA determined that the Provider's costs had exceeded
the cost limits due to Congress dimination of the “A& G add-on.” HCFA dated that it was not the
intent of Congress to offset the dimination of the adminigrative and generd add-on through the
exception process.

The Provider gppeded HCFA' s determination to the Provider Reimbursement Review Board
(“Board’). The Provider’ sfiling meetsthe jurisdictiona requirements of 42 C.F.R.
§8405.1835-.1841. The Provider isrepresented by Carel T. Hedlund, Esquire, of Ober, Kaler,
Grimes and Shriver. The Intermediary is represented by Bernard M. Tdbert, Esquire, of Blue Cross
and Blue Shidd Association.

$ See Provider Exhibit P-6.

4 See Provider Exhibit P-7.
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PROVIDER'S CONTENTIONS:

The Provider contends that it meets the criteriafor the atypica services exception. Regulations
delineating limitations on costs are st forth at 42 C.F.R. § 413.30. Pursuant to subsection (f), an
adjustment to the cost limitsis required if a provider's costs are reasonable, attributable to the
circumstances specified, separatdy identified and verified by the intermediary. The Provider meets dl
of these requirements. First, pursuant to the Provider Reimbursement Manua ("PRM™) HCFA Pub.
15-1 § 2544.B.3, the Intermediary was required, upon receipt of the Provider's exception request, to
include a determination of the reasonableness of al the individual components of cost. Thiswould
include a comparison with peer home hedlth agencies. The Intermediary implicitly determined the
Provider's costs were reasonable because it approved the Provider's exception request and forwarded
it to HCFA with the recommendation that the Provider's exception request be granted based onits
atypica services® Second, the Provider's excess costs are attributable to the high acuity levels of its
patients which necessitated the provison of atypicd services. Third, these costs are separately
identified by the Provider in its exception request.®

The Provider notes that providers have sought clarification from HCFA on how to comply with the
criteriaset forth at 42 C.F.R. 8§ 413.30(f)(1). Specificdly, providers sought clarification of the nature of
the comparative analysis required by the regulation. By letter dated August 19, 19927, CharlesR.
Booth, Director, Office of Payment Policy Bureau of Policy Development, HCFA, responded to this
request for clarification. Mr. Booth advised thet this requirement would be stisfied for HHASs if the
following criteriawere met:

1 Minutes per visit--The provider must submit data which demonstrates
that its patients receive sgnificantly more minutes of nursing service or
home hedth aide service per vigt than the patients of comparable
providerslocated in its peer group. The standard minutes per vist
furnished by each dasgfication is asfollows.

Silled Nursing Home Hedth Aide
HCFA Standard
Minutes Per Vigt 60.0 114.0

(including trangportation and in-home care)

° See Provider Exhibit P-6.
6 See Provider Exhibit P-5.

! See Provider Exhibit P-9.
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ld.

The Provider complied with dl of these requirements to the extent they were cgpable of being satisfied.
An independent nurse consultant reviewed the medica records of a sample of 68 of the Provider's
patients. The nurse consultant's clinicd findings clearly support the Provider's assertion that the cost

CN:97-2381

Petient mix--To establish that more intense nursng services were
provided because of the specid needs of its patients, the HHA must
demondrated [9¢] that its patient mix is Sgnificantly different from the
patient mix of other providers smilarly classfied, eg., urban or rurd
and freestanding or hospital-based HHAS. The provider must submit
diagnogtic information showing that a Sgnificant percentage of itsvigts
are related to the treatment of more complex cases, and that by
comparison to its peer group, a much smaler percentage of itsvidts are
related to the treatment of patients with less complicated conditions. A
comparison of the agency's data with data of other amilarly classfied
agencies must demondirate that the requesting provider's lengthy vidts
resulted from the specid needs of the patients served on a per discipline
basis.

Other information include [9c], but is not limited to, the following
factors as compared to peer providers. a higher percentage of patients
with dependenciesin activities of daily living or a higher percentage of
patients requiring rehabilitative or other therapy services.

limits were exceeded because the special needs of its patients, as evidenced by the following,
necesstated the provison of more intense nursing services and which, in turn,
resulted in increased |abor codts:.

C

The average time per skilled nursing visit was 89 minutes compared to the HCFA norm of 60
minutes. These times periods include trangportation and in-home care.

The Provider's average cost per skilled visit was compared to that of three other rura hospital-
based HHASs that are smilar in Sze and scope of services. These HHAs are located within a

60-mile radius of the Provider. The Provider's average cost per visit was $42.15. The average
cost per visit of these comparable providers was only $36.97.

The average age of patients was 78 years. This indicates greater fragility and medical
complexities.

The average number of secondary diagnoses per patient was 6. These patients complex
medical conditions directly affected the number and type of services provided. This, inturn,
necesstated a higher gaffing levd than istypicdly found in an HHA.



Page 6 CN:97-2381

C Laboratory procedures were performed on 75 percent of the patients. During skilled nursing
vigts, blood had to be drawn by nurses and delivered to the laboratory.

C Pursuant to state and federd law, alarge number of the technica procedures that were
performed could only be performed by registered nurses.

C Sixty-9ix percent of the patients required specia dietary preparation.

C Eighty-one percent required ancillary services such as physica, occupationa and speech
therapy aswell as socid services.

C A large percentage of patients were functionaly impaired.

C Severd of the types of medications administered to patients were new. This necessitated the
provison of detalled patient education.

The Provider observes that dthough providers are required to compare their services with other HHAS,
the fact is that HCFA has not developed any HHA industry-wide norms relating to the nature and
scope of services rendered by HHAS. Thus, there are no norms to which an HHA may compare its
own data® AnHHA isableto obtain cost reports from other HHAs through the Freedom of
Information Act ("FOIA") and can therefore compare its costs with that of comparable HHAs. Thisis
exactly what the Provider did. However, an HHA cannot obtain clinical data or patient diagnoses from
other comparable HHAs through an FOIA request. In fact, to the Provider's knowledge, the only
available industry-wide HHA norm isthat for average length of vidts. Consequently, the very data that
aprovider needsin order to undertake the comparative andyss set forth in the regulation is Smply not
avalable. It isthereforeimpossible for any HHA to be able to compare its services to those of other
comparable HHAs. A provider cannot be held to a stlandard that isimpossible to achieve. Any
requirement mandating that providers undertake this comparative andysis in the abosence of any
avallable datawill effectively foreclose their ability to seek an exception to the cost limits based on
atypica services.

In contrast to the dearth of available datafor HHAS, the Provider observes that HCFA has amassed
voluminous amounts of data for skilled nurang facilities ("SNFs'). For example, SNFs wishing to
request an exception to their cost limits on the basis of atypica service intendity pursuant to 42 CF.R. 8
413.30(f)(1) are able to compare their datato HCFA norms of SNF averages using the data set forth
at Appendices A and B to HCFA Pub. 15-1 8 2534. Appendices A and B contain charts indicating
SNF norms for average length of stay, average ancillary costs per diem (broken down by category),

8 See Provider Exhibit P-10.
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wage data (broken down into different components), and average Medicare utilization rates.® Also
available are industry-wide SNF ADL norms.*® Despite the fact that the focus of these normsis codt,
not services, these are the norms that HCFA requires SNFs to use when making the comparative
anadysisrequired by 42 C.F.R. § 413.30(f)(2).

The Provider asserts that HCFA improperly denied the Provider's exception request pursuant to 42
C.F.R. 8413.30(f)(1). HCFA'sreasons for denying the Provider's request are stated in the above
Statement Of The Case. The Provider contends that HCFA's deniad of the Provider's exception
request on these bases is arbitrary, capricious and contrary to law for the following reasons. Firg, the
criteriathat HCFA hasimposed on the Provider as a precondition to granting an exception request i.e.,
that the Provider explain why its cost of services decreased between FY 92 and 94; why its percentage
of Medicare skilled vistswas higher in FY 93 than it wasin FY 94; or why the cost limits were
exceeded in FY 94 but not in FY 93, arelegdly irrdevant. Nowhere in the governing regulation,
manua provison or any document setting forth HCFA's palicy isit Sated, or even implied that, to
qudify for an exception based on atypica services, aprovider must conduct a comparative anays's of
its own costs or Medicare utilization patterns over a number of cost reporting periods and explain any
variation in these costs or utilization. Furthermore, even if the Provider's costs had exceeded the cost
limitsin prior years, the Provider was not under any obligation whatsoever to request an exception to
the cost limits for those years. Findly, HCFA requires a provider to gpply for an exception to the cost
limits for each fisca year. Each fiscal year is considered anew. See HCFA Pub. 15-1 § 2544.

Second, HCFA's denid of the Provider's exception request on the grounds that the Provider's cost
limits would not have been exceeded had Congress not eliminated the A& G add-on, and that it was not
Congress intent to offset this dimination through the exception process, issmilarly invdid. This
statement directly conflicts with Congress' intent, as evidenced by the plain language of the amended
regulation and the Secretary’ s interpretation of the changes effectuated by the dimination of the A& G
add-on. The Secretary observes that the pre-existing regulatory mechanism governing exception
requests would continue to provide relief to providers who are able to show that, based on one of the
qudifying criteria set forth at 42 C.F.R. § 413.30(f), they exceeded the applicable limits.

The Provider argues that HCFA's denid of the Provider's exception request on this basis dso conflicts
with the Secretary's own interpretation of the changes mandated by Omnibus Budget Reconciliation
Act of 1993 (“OBRA 93") §813564. The Supreme Court has ruled that an agency's Satementsin the
preamble to aregulation is entitled to deference. Consequently, aHCFA officid's satement to the
contrary cannot be sustained. In Stinson v. U.S,, 508 U.S. 36 (1993)*!, (“Stinson”) the Supreme
Court andogized a published commentary to the federal sentencing guidelines to an agency's

° See Provider Exhibit P-11.
10 See Provider Exhibit P-12.

1 See Provider Exhibit P-14.
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interpretation of itsrules. The Supreme Court held that this published commentary must be trested as
an "agency'sinterpretation of itsown legidaiverule” 1d. a 44. The Court further held that the
commentary interpreting the guidelines, both of which were written by the same government entity,
binds afederd court unless: (q) it isincongstent with the plain language of the guiddine, (b) violates the
Condtitution or afederd statute, or (c) iswholly erroneous. 1d. The Court explained its holding:

[W]e can presume that the interpretations of the guidelines contained in
the commentary represent the most accurate indications of how the
Commission deems that the guidelines should be gpplied to be
conggent with the Guiddines Manud asawhole aswell asthe
authorizing seatute.

Id. at 45.

The Court concluded, based on the facts, that the commentary defining a particular term
was a binding interpretation.

The Provider observes that the Secretary's officid interpretation of the effects of the proposed change
on the exception process appeared in the 1995 Federal Register 60 Fed. Reg. 8389, 8406.% This
interpretation is binding on the Secretary, and HCFA isnot freeto ignoreit. Asthe Supreme Court
hddin Stinson, it is presumed that an agency's officid interpretation represents the most thorough and
accurate interpretation of that agency. The Secretary specificdly stated in the preamble, in response to
adirect request for clarification, that she has the authority to provide for exceptions to the cost limits
even though Congress had eliminated the A& G add-on for hospital-based HHAS. She Stated:

(iii) Nullification of the Exceptions Process Condiitutes a
Subgtantive Change, Requiring Notice-And-Comment

Rulemaking.

Id. (Emphasis Added).

Clearly, using the dimination of the A& G add-on to nullify the exception process would be a
substantive change of the law because it isincongstent with the preexisting regulation which provided
for exceptions to the cost limits. Subgtantive rules affecting Medicare reimbursement are invalid unless
they are promulgated in accord with the notice and comment rulemaking procedures of the
Administrative Procedure Act ("APA").* Shaldav. Guernsey Memorid Hospitd, 115 S. Ct. 1232

12 See Provider Exhibit P-13.

13 See Provider Exhibit P-15.
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(1995).** The APA requires that notice of the proposed standard be published in the Federal Register
and that interested persons be afforded the opportunity to participate by means of written comment or
ora presentation.” A find rule can only be adopted after consideration of public comment. 1d.
Conseguently, any such rule that purports to diminate the exceptions processis void for fallure to
comply with notice-and-comment rulemaking.

The Provider argues that the criteria on which HCFA relies to deny the Provider's exception request
have not been published in any regulation or manua provison. Consequently, the Provider's exception
request cannot be denied for failing to comply with these criteria. The Board has consstently ruled that
HCFA may not deny a provider's exception request on the basis of criterianot set forth in any
regulation or manud provison. To hold otherwise would violate the provider’ s due process rights.
The Board requires providers to be given notice of the criteriawith which they must comply in order to
successfully obtain an exception. See e.g., Coainga Regiona Medica Center v. Blue Cross and Blue
Shidd Associaion/Blue Cross of Cdifornia, PRRB Hearing Dec. No. 95-D27, March 8, 1995,
Medicare and Medicaid Guide (CCH) 143,223. The HCFA Administrator declined to review this
decison.

INTERMEDIARY’S CONTENTIONS:

The Intermediary contends that 42 C.F.R. § 413.30 sets the rules under which HCFA may establish
certain limitations on providers costs which are recognized as reasonable. This regulation dso
discusses the rules which govern exceptions to the limitations that HCFA has made in congderation of
gpecid circumstances. 8413.30(f)(1) discusses the individua Situations under which an upward
adjustment may be made to the limitsfor atypica services. This section sates that the provider must
show that:

(1) The actud cost of items or services are furnished by a provider
exceeds the gpplicable limit because such items or services are atypica
in nature and scope, compared to the items or services generally
furnished by providers amilarly dassfied; and

(il) The atypicd items or services are furnished because of the specid
needs of the patients treasted and are necessary in the efficient ddivery
of needed hedlth care.

42 C.F.R. 8413.30(f)(8) concerns unusud labor costs that vary more than ten
(10) percent from thet included in the promulgation of the limits.

14 See Provider Exhibit P-16.

1 See Provider Exhibit P-15.
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The Intermediary argues that the exception process is straightforward. An exception request must be
filed within 180 days of the Intermediary’'s Notice of Program Reimbursement. Accordingly, the
intermediary makes a recommendation to HCFA on the provider’ srequest. HCFA then rendersa
decision within 180 days from the date HCFA receives the intermediary's recommendation. The
intermediary then notifies the provider of HCFA’sdecision. The Provider requested an exception on
the badis of atypical services and unusud labor costs, which was received by the Intermediary on July
18, 1995.*° On September 15, 1995, the Intermediary forwarded its recommendation to HCFA and
recommended that the Provider's request be granted.

On March 10, 1997, HCFA responded to the recommendation made by the Intermediary and denied
the Provider’ srequest. The Intermediary then notified the Provider of this denid by letter dated March
27, 1997.

HCFA dgated in their denid letter, in part, that:

With respect to the hospitd's claims that the nursing costs associated
with their program are atypicd and an adjustment for unusud labor
cogts is needed, we do not believe the claims are warranted. In
comparing the average cost per visit of the direct costs associated with
providing skilled nursing servicesin the hospitd’ s home hedth agency,
we found that the average cost per visit decreased from $59.10 in fisca
year 1992 to $52.94 in fiscd year 1993 and decreased further to
$42.92 infiscd year 1994. Also, in fiscd year 1993 the percentage of
Medicare skilled viststo totd skilled vists was higher than the
percentagein fiscal year 1994. The hospita does not explain how
fiscal year 1994 differed from fiscd year 1993 when the home hedlth
cost limitations were not exceeded by home hedlth agency cost inthe

aggregeate.

Id.

HCFA further sated in its denid letter that if Congress had not eiminated the adminigtrative and generd
add-on to the home hedlth cost limitation, then the Provider’ s home hedth agency’ s costs would not
have exceeded the home hedlth cost limitation. Asaresult, the request for an exception to the HHA
per vist cost limitations was denied.

The Intermediary notes that HCFA’s denid implies that the Provider’ s cost would not have exceeded
the limits had the methodology not changed. Therefore, the Provider’s cost is not atypicd by this fact
done. The Intermediary agrees. Findly, the Intermediary complied with Program ingructionsin
recommending exception requests to HCFA. HCFA determination complies with Program regulations

1 See Intermediary Exhibit 1-2.



Page 11 CN:97-2381

and ingructions. The Provider has not shown that it is entitled to an exception to the cost limits.
HCFA'’ s determination should be affirmed by the Board.

CITATION OF LAW, REGULATION AND PROGRAM INSTRUCTIONS:

1.

Law -42 U.SC.

1395x(v)(1)(A) - Reasonable Cost

OBRA ‘93

813564 - Reduction in Payments For Home Hedlth Services

Regulations - 42 C.F.R.:

8§8405.1835 -.1841 - Board Jurisdiction
8413.30 - Limitations on Reimbursable Costs
8413.30(f), et seq. - Exceptions

Program Instructions - Provider Reimbursement Manua Part | (HCFA Pub. 15-1):

§ 2534 - Request For Exception To SNF Cost Limits

82544, et seq. - Provider Request For Exception

Federal Register

60 Fed. Reg

Pages 8389-8406 - Scheduled of Limits on Home Health agency Cogts Per
Vist

Cases

Stinsonv. U.S, 508 U.S. 36 (1993).

Shddav. Guernssy Memorid Hospitd, 115 S. Ct. 1232 (1995).
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Codinga Regiond Medicd Center v. Blue Cross and Blue Shied Association/Blue Cross of
Cdifornia, PRRB Hearing Dec. No. 95-D27, March 8, 1995, Medicare and Medicaid Guide
(CCH) 143,223.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after considering the law, regulations, program ingtructions, facts, evidence and parties
contentions finds and concludes that HCFA improperly denied the Provider’ s exception request to the
HHA cogt limits based on atypical services. In reviewing the complete record, the Board finds that the
Provider made every appropriate effort to properly document that it had atypical services. It
appropriately followed the requirements of the August 19, 1992 “Booth letter”*” which provided
datistica bases for establishing atypical services exemptions. The Provider’ s average time per skilled
nursing vist was 89 minutes as compared to HCFA’s norm of 60 minutes. Thisis supported by Table
7 of the Provider’s exception request. The Provider did compare its average cost per vist with three
other smilar szed HHAS. Its cost exceeded the peer group costs by 12%. Although the “Booth letter”
requires peer group comparisons by service discipline, the Provider did not and could not perform such
comparisons because as the Provider appropriately points out, HCFA never developed industry-wide
HHA norms relating to the nature and scope of services rendered by HHAS. Since competitive
providers generdly will not provide such information, the Provider did the only thing it could do to meet
the HCFA comparison requirement. It used average costs per visits which it obtained from HCFA
under a FOIA request.

The Provider did provide patient acuity/complexity andyses and data to support its atypical service
exception request. Its average age of patients was 78 years old. It had a higher than average
secondary diagnosis per patient (6). This demondtrates that the Provider’ s patients had more complex
medical conditions than an average HHA would have. Further, the Provider had: (1) ahigh utilization
of lab procedures, (2) most services performed by registered nurses, (3) 60% of patients required
specid diets, and (4) 80% of patients recaived ancillary services. All of these activities support the
Provider's contention that it was an indtitution that provided atypical services.

The Board notes that the Intermediary initidly agreed with the Provider that it deserved the atypical
services exemption to the HHA cost limits in its recommendation letter to HCFA. ¥ HCFA did not
agree with the Intermediary’ s recommendation. However, the Board believes there are severd flawsin
HCFA'’sreasonsfor denid. First, HCFA used the Provider’ s costs per services reductions from FY
92 to FY 94 to support itsdenia. The regulatory requirement at 42 C.F.R. 8413.30 (f)(2) requiresa
comparison of items or services furnished by providers which are smilarly cassfied. HCFA did no
peer comparisons. Further, the regulation does not support or require an “in-house” comparison of

v See Provider Exhibit P-9.

18 See Provider Exhibit P-6.
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average codts per vidt. Inaddition, there is no regulatory criteriathat states that a drop in costs cannot
result in an exception request.

The Board observes that HCFA aso used elimination of the A& G add on because of OBRA ‘93,
813564(b) to support its reasoning for the Provider’s cost per visit exceeding its HHA cost limit. The
Board finds that the many legitimate factors offered by the Provider, aswdl as the dimination of the
A& G add on, may have caused the Provider’s excess cost per visit. However, the Board finds that
HCFA presented no evidence to support its position that the A& G dimination, by itsdf, wasthe
causative determinant.

Based on the above analyses, the Board concludes that HCFA improperly denied the Provider’s
exception request.

DECISION AND ORDER:

The Provider's exception request for atypical servicesis correct and proper. HCFA'’s denid of the
request is reversed.

Board Members Participating:

Irvin W. Kues

James G. Sleep

Henry C. Wessman, Esg.
Martin W. Hoover, J., ESQ.
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Date of Decision: September 30, 1999
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