
DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop 52-26-12 
Baltimore, Maryland 21244-1850 

APR 10 2008 SHO #08-001 

Dear State Health Official: 

The preamble to the Payment Error Rate Measurement (PERM) program final regulation 
published in the Federal Register on August 3 1,2007 (72 FR 50490) contained a policy change 
from the interim final rule published on August 28,2006, that allows States to dispute medical 
review errors that were cited for insufficient documentation effective 10/1/2007. The policy 
change applies to the medical reviews for both the Medicaid program and the State Children's 
Health Insurance Program (SCHIP) fee-for-service claims. This letter provides guidance on this 
policy change and the associated process for States to dispute such errors. This letter also 
provides clarification of when an overpayment is considered discovered under 42 CFR Part 433 
Subpart F when that overpayment results from the PERM process. 

Process fir Disuute ofErrors due to Insufficient Documentation 
Generally, when documentation is missing from the medical record to support the medical 
review process under PERM, the provider is notified and given a 15-day timeframe to submit the 
missing documentation. If providers are late in submitting the missing documentation, or fail to 
provide the required documentation, we will cite such claims as improper payments due to 
insufficient documentation. The preamble to the PERM August 28,2006 interim final rule (71 
FR 5 1050), noted that these errors were not eligible for dispute under the difference resolution 
process. However, in response to public comment, the preamble to the August 3 1,2007 PERM 
final rule permitted States to dispute insufficient documentation errors in the difference 
resolution process. The preamble to the final rule set forth two circumstances under which a 
State could dispute insufficient documentation errors and stated that we would elaborate further 
in our guidance. We have determined the States will not be limited to circumstances for 
disputing these errors and can submit missing documentation obtained from the medical 
records/providers. Guidelines for difference resolution will be updated to incorporate this 
change. 

The policy related to insufficient documentation articulated in the preamble to the final rule also 
will apply to states measured under PERM in Fiscal Year 2006 and beyond. We expect to notify 
these States measured under PERM for FY 2006 of the insufficient documentation errors by no 
later than April 18,2008, via the review contractor's website. 
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The application of this policy to FY 2006 is a one-time instance, and CMS will not consider 
additional situations where States can request reconsideration of errors that constitute the error 
rate reported in the Performance and Accountability Report (PAR). While States can request 
resolution of unresolved disputes or CMS appeals and can request reconsideration of errors 
affected by successful provider appeals, the results of these actions will not alter or otherwise 
revise the error rate once it is reported in the PAR. 

States measured under PERM for FY 2007 and beyond will follow the regular difference 
resolution process set in CMS guidance whereby notification of errors is provided on a monthly 
basis via the review contractor's website. Difference resolution timelines can be reviewed at: 

Clarification of  the Discoven, ofan Overpayment under the PERMProcess 
Federal regulations at 42 CFR Part 433 Subpart F and Part 457 Subpart B require that the Federal 
share of any overpayments under Medicaid be refunded to the Federal government at the end of 
the 60-day period following the discovery of that overpayment. SCHIP overpayments are to be 
refunded on a quarterly basis. The regulations further specify that an overpayment identified 
through a Federal review is considered discovered on the date that the Federal official first 
notifies the State in writing of the overpayment and specifies a dollar amount subject to recovery. 
Under the PERM process an overpayment will be considered discovered on the date that the 
errors are posted to the "Final Errors for Recoveries" tab (the last tab) on the review contractor's 
website which can be found at: 

This is a secure site requiring each State's specific login and password to access. The errors 
posted here will take into consideration those errors that have been disputed through the 
difference resolution process and, if applicable, CMS appeal. This posting process will apply to 
Medicaid as well as SCHIP-identified errors. 

The schedule for posting and identification of mors subject to Medicaid and SCHIP recovery for FY 
2006 States can be found in Attachment A. For FY 2007 and beyond, all Medicaid and SCHIP errors 
subject to recovey will be posted on the first of every month (once reviews commence) and will be 
found under the "Final EITOIS for Recoveries" tab (the last tab) on the review contractor's website. 
Errors eligible for the difference resolution process will still be available under a separate tab. 
Additional information on the recovery of Federal matching funds can be found in Attachment 
B. 

We appreciate the cooperation that States have afforded CMS in the implementation of the PERM 
program. We look fonvard to our continued partnership in the forthcoming years as we work to 
ensure the integrity of the Medicaid and SCHIP programs. If you have any questions regarding the 
difference resolution process and CMS appeals under PERM, please contact Christine Merenda at 
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410-786-2095. If you have any questions regarding recoveries, please contact your servicing 
Regional Office. 

63 imothy B. Hill 

Sincerely, 

d h u y 4 e  
Dennis G. Smith 

I Director Director 
Office of Financial Management Center for Medicaid and State Operations 
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Attachments 
cc: 

CMS Regional Administrators 

CMS Associate Regional Administrators 
for Medicaid and State Operations 

CMS Associate Regional Administrators 
Division of ~ e d i c a i d  and Children's Health 

Barbara Edwards 
Director, Health Policy Unit 
American Public Human Services Association 

Joy Wilson 
Director, Health Committee 
National Conference of State Legislatures 

Matt Salo 
Director of Health Legislation 
National Governors Association 

Jacalyn Bryan Carden 
Director of Policy and Programs 
Association of State and Territorial Health Officials 

Christie Raniszewski Herrera 
Director, Health and Human Services Task Force 
American Legislative Exchange Council 

Debra Miller 
Director for Health Policy 
Council of State Governments 



Schedule for rostlng of Insufficient bocumentation Errors 

CMS will release all F Y  2006 States insufficient documentation errors for difference resolution 
starting no later than April 18,2008. States will need to access the review contractor's website, 
which can be found at: 

States should review these errors to determine if they wi ee or dispute the error The 
timelines set for resolution of errors through the differen,, .,,,,dtion process remain the same as 
set forth in CMS instructions. States have 10 business davs to reauest difference resolution of an 
error. The RC has 15 business days to review the claim i d  post decision. States have 5 
business days to appeal an error to CMS. This is the optimum schedule for completing all 
dispute and appeal of errors leading to the successful calculation of the FY06 final error rate. 

Schedule for Notification of Errors for Pumoses of Recoveries 

The following schedule has been established for posting of final errors on the review contractor's 
website for purposes of official CMS notification to States of the identification of Medicaid 
errors. This posting will be separately identified on the web site and will indicate the final error 
finding for all claims that have been through both the data processing and the medical review (if 
applicable) so that the total claims mount in error never exceeds 100 percent of the claim paid 
amount. The specific URL for the web site location is: 
https://smerf.healthdatainsights.com/smerf~rodlogin.aspx?Re~mUr1=%2fsmerf~rod%2~om 
e.asux. 

Thl : posting 

May 1, : 
June 2, : 
T,.l.r 1 1 

of final I :rrors for , recoveri es are scl heduled s Is followr 

~ n e  posting of final errors will continue on the first business day of each month until completed. 

I he following are examples of possible timeframes for pvsullg ur llllJUlllrlClll U V ~ U L L L G L L U L L V ~  

errors and notification of final errors for purposes of recovery: 

Example - L 
An insuflcikrz~ uu~~rr~trn~urrurr rrrur rs pusleu un 411 r/uo ana azjerence resolution is not 
requested. On 4/25/08 (10 business days later) the claim becomes afinal error and will be 



mcruueu in inepusrzng on 5/1/08 through the revzew cunlruclur s weosrre; wnrcn oegins the 
recovery of the Federal matching share. 

Example - Dzfference Resolution is Requested: 
An insufficient documentation error is posted on 4/14/08 and difference resolution is requested 
on 4/25/08 (1 0 business days). The review contractor has until 5/16/08 (15 business days) to 
review the claim andpost a decision on its website. 

7MS App leal is no, Example - ( 
An insufficient documentatron error zsposted on 4/14/08 and difference resolution is requested 
on 4/25/08 (1 0 business days). The review contractor has until 5/16/08 (15 business days) to 
review the claim andpost a decision on its website. The error is upheld and the State does not 
choose to appeal to CMS. On 5/23/08(5 business days) the claim becomes a final error and will 
be included in the review contractor's website posting on 6/1/08; which begins the recovery of 
the Federal matching share. 

7MS App leal is Re Ex< quested: 
An znsuJflczent documentatron error is posted on 4/14/08 and dzfference resolution is requested 
on 4/25/08 (10 business days). The review contractor has until 5/16/08 (15 business days) to 
review the claim andpost a decision on its website. The error is upheld, the State chooses to 
appeal to CMS andfiles the request on 5/23/08 (5 business days). CMS will review the case, 
including documentation>om the review contractor and the State, ifapplicable, and will render 
a decision. Ifthe error is upheld it will become afinal error and will be included in the review 
contractor's website posting on 7/1/08; which begins the recovery of the Federal matching 
share. 



beneral rnrurmarlon for Recovery of b eaerar marcnlng Funds 

The PERM program does not impose new recovery requirements on the States. Medicaid and 
SCHIP recovery requirements are longstanding as outlined in Federal regulations at 42 CFR 
433.300 and 42 CFR 457.232 respectively. and can be viewed at: 
http://a257.a.akarnaitech ne~7/257/2422/14~a~0010800/edocket access.qpo.qovlcfr 2002 and 
http://a257 q.akarna~tech.neU7/257/2422/14rnar20010800/edocket access.q~o.aov/cfr 2002/octatr/~df/42 
cfr457 232~df .  Federal regulations specilj. the rcco\,ery ofthe Federal share of an ovcrpayment 
in Medicaid is to be completed within 60 days of written notice by a Federal official identifying 
the error. The recovery of overpayments in SCHIP are to be completed in time for the next 
quarterly expenditure report. 

For the purpose of PERM, for FY 2007 and beyond, States are considered to be officially 
notified by CMS of identified improper payments by the posting of Medicaid and SCHIP errors 
on the review contractor's website on the first business day of each month (once medical and 
data processing reviews commence). States will be notified by email when final errors are 
posted and available for viewing on the website. The website postings contain the errors that 
have completed the difference resolution and CMS appeals process, as applicable, and the error 
findings were upheld. For Medicaid, this notification begins the 60-day timeframe for recovery 
of overpayments on the error claims. This posting of SCHIP claims in error also serves as the 
official CMS notification for the recovery of overpayments in SCHIP. 

After CMS notifies a State of an overpayment and recovery of the funds is partially or fully 
complete, a State may uncover new information regarding the error determination. A State may 
request to have the corresponding PERM error finding reversed and CMS recovered funds 
returned based on this new information. A State will need to demonstrate that: 

the provider successfully appealed the denial of payment; and, 
the claim is adjusted; and 
the results affect the review findings, i.e., the claim has both a medical review and data 
processing errors and would not remain in error due to the data processing error. 

When requesting to have an error finding reversed, States must submit to CMS documentation 
that includes the reason for the overpayment, why the provider won the appeal, and the dollar 
amount of the appeal award. CMS will reverse the error from the State's error rate, so long as 
the process can be completed earlier than 45 days before the error rate is calculated, i.e., by July 
15th. All PERM error findings not resolved through difference resolution and/or CMS appeals 
by July 15th are considered final errors. 

After the final error rates are completed, States may continue to request resolution of unresolved 
error findings, and a recalculation of the State specific error rate incorporating the disposition of 
the reversed findings. The request for recalculating the error rate must be made within 60 
business days of the posting date of the State's program error rate on the review contractor's 



website. For more details, please refer to the PERMDzrerence Resolution Process instructions 
on the PERM website at ht tp: / /www.cms.hhs.gov/PERM/Downloads/Dif  


