
DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 7500 
Security Boulevard, Mail Stop C1-22-06 
Baltimore, Maryland 21244-1850 
 
 

MEDICARE PARTS C AND D OVERSIGHT AND ENFORCMENT GROUP  

January 31, 2020  

Mr. Art Carlos 
Chief Executive Officer 
Delaware Life Insurance Company 
250 South Northwest Highway, Suite 302 
Park Ridge, IL 60068 
 
Re: Notice of Imposition of Immediate Intermediate Sanctions (Suspension of 

Enrollment and Marketing) for Medicare Advantage-Prescription Drug and 
Prescription Drug Plan contract numbers: H2020, H2334, H3071, H5454, H6379, 
H6672, H8293, H9403, H9589, and S6946 

 
Dear Mr. Carlos: 
 
Pursuant to 42 C.F.R. §§ 422.756 and 423.756, the Centers for Medicare & Medicaid Services 
(CMS) is providing notice to Delaware Life Insurance Company (DLIC) that CMS has made a 
determination to impose immediate intermediate sanctions on the following Medicare Advantage- 
Prescription Drug (MA-PD) and Prescription Drug Plan (PDP) Contract Numbers: H2020, H2334, 
H3071, H5454, H6379, H6672, H8293, H9403 H9589, and S6946. 
 
These intermediate sanctions will consist of the suspension of enrollment of Medicare 
beneficiaries into DLIC’s contract (42 C.F.R. §§ 422.750(a)(1) and 423.750(a)(1)), and the 
suspension of all marketing activities to Medicare beneficiaries (42 C.F.R. §§ 422.750(a)(3) and 
423.750(a)(1)).  CMS is imposing these intermediate sanctions immediately, effective January 31, 
2020, at 11:59 p.m. EST, pursuant to 42 C.F.R. §§ 422.756(c)(2) and 423.756(c)(2), because it 
has determined that DLIC’s conduct poses a serious threat to the health and safety of Medicare 
beneficiaries.  The intermediate marketing and enrollment sanctions will remain in effect until 
CMS is satisfied that the deficiencies upon which the determination was based have been 
corrected and are not likely to recur.  CMS will provide DLIC with detailed instructions regarding 
the marketing and enrollment suspensions in a separate communication. 
 
Since January 1, 2020, DLIC has experienced widespread system failures with its enrollment 
operations, which have resulted in a disruption to its beneficiaries’ access to prescription 
medications.  CMS has determined that these operational deficiencies have resulted in the 
substantial failure to comply with DLIC’s MA-PD and PDP contracts and warrant the 
imposition of intermediate sanctions.  CMS is imposing intermediate sanctions against DLIC 
for substantially failing to comply with requirements relating to enrollment processing, Part D 
benefit administration, information dissemination, and compliance program. 
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Summary of Noncompliance 
 
On January 3, 2020, DLIC informed CMS that it had identified several issues with its MA-PD and 
PDP contracts which included: (1) failing to process enrollment transactions on time (2) failing to 
send member identification (ID) cards and other enrollment documents to enrollees, and (3) call 
center wait times exceeding CMS standard timeframes.  At the same time, CMS began to see an 
influx of complaints through its complaints tracking module (CTM) from enrollees who were 
complaining that DLIC had no record of their enrollment transactions and they were in need of 
medications.  Based on these issues, CMS immediately became concerned and contacted DLIC for 
more information.   
 
Prior to 2020, DLIC operated seven MA-PD contracts to administer Part C and D benefits to 
approximately 5,300 beneficiaries.  For contract year 2020, DLIC decided to offer a new stand-
alone prescription drug benefit (i.e. Part D) and added two MA-PD contracts.  This new PDP 
contract provided favorable premium and benefit options for enrollees, which made it eligible to 
receive low-income subsidy (LIS) enrollees.  At the same time, DLIC’s enrollment processing 
vendor moved the organization onto a new enrollment platform and understaffed its enrollment 
department based on understated membership projections.  However, by January 1, 2020, DLIC’s 
enrollment increased by over 1,000% and, at the same time, enrollment processing issues began to 
arise.  
 
To date, CMS has received over 160 complaints in its CTM from DLIC beneficiaries.  CMS 
analysis of these CTMs show numerous complaints where beneficiaries are being told that they are 
not enrolled in DLIC even though they have confirmation numbers showing that they should be 
enrolled in the plan.  In some cases, beneficiaries are being informed by the pharmacy that they are 
not enrolled in the plan while trying to pick up their medications.  In other cases, beneficiaries are 
complaining that they have not received ID cards and have had to pay out of pocket for 
medications.  In addition, DLIC disclosed over 400 grievances have not been addressed.  DLIC has 
not fully analyzed and provided details about the nature of these grievances to CMS. In addition, 
when beneficiaries call into DLIC to try to resolve the enrollment or other issues, they are being 
placed on hold for significant periods of time.1   
 
DLIC has offered several reasons for why there were breakdowns in processing thousands of 
enrollments.  However, DLIC has yet to provide CMS with comprehensive explanations for why 
some of these errors occurred and whether the issues have been resolved.  These errors have caused 
DLIC’s pharmacy network to have inaccurate membership status information for enrollees.  As a 
result, DLIC is seeing rejected claims at the point of service that are related to eligibility and 
enrollment issues.  In addition, there were a number of data errors that caused ID cards and 
welcome kits not to be mailed to beneficiaries timely.  As of January 20, 2020 there were still 
hundreds of ID cards and welcome kits that were not mailed.2   
 
Of greatest concern is that CMS is not confident that DLIC has fully reconciled its enrollment with 
its vendors to determine which members should be enrolled in DLIC and/or whether the member is 
enrolled in the correct plan.  DLIC has admitted that it is not fully aware of all of the root causes 
that contributed to the enrollment system failures.  Therefore, CMS concludes that DLIC has not 
                                                     
1 Hold times appear to be decreasing, however, DLIC stated it anticipates that it will not meet CMS call center 
requirements until February. 
2 DLIC has not provided clear details on the number of ID cards and welcome kits that remain outstanding.  
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yet fully diagnosed the extent of its current failures or all of the enrollees that require remediation, 
which is critical to the development and execution of an effective corrective action plan.   
 
In addition to the above enrollment issues, DLIC also admitted that its Pharmacy Benefit Manager 
uploaded a file containing errors with its pharmacy network which were visible to its enrollees and 
prospective enrollees on Medicare Plan Finder during the Annual Election Period.  As a result, 
beneficiaries enrolled into DLIC with the expectation that their pharmacy was in the network.  
These beneficiaries are now attempting to fill prescriptions at their pharmacies and are being turned 
away because their pharmacy is not in the DLIC network.   
 
Medicare Advantage and Prescription Drug Plan Enrollment Processing Requirements and 
Information Dissemination Requirements 
(42 C.F.R. Parts 422 and 423, Subparts B, 42 C.F.R. §§ 422.111(i), 423.128(c)(1), 422.111(h)(1), 
423.128(d)(1) ; Medicare Prescription Drug Benefit Manual sections 40.2.2 and 40.2.3 and 
Managed Care Manual sections 40.2.2 and 40.2.3) 
 
All MA-PD and PDP sponsors must timely process enrollment requests, for individuals who are 
eligible to enroll in an MA-PD or PDP plan, in accordance with CMS enrollment guidelines. 
Sponsors must have an effective system for receiving, controlling, and processing enrollment 
elections.  Sponsors must timely transmit the information necessary for CMS to add the beneficiary 
to its records as an enrollee of the sponsor. 
 
Sponsors are also required to give individual enrollment applicants prompt notice of acceptance 
or denial in a format specified by CMS.  In the cases where an enrollment request is incomplete, 
the sponsor must promptly notify the individual that additional documentation is needed for the 
enrollment request.  When the applicant fails to provide the information within the required time 
frame, a sponsor must deny the enrollment and must send notice of the denial to the individual 
that includes an explanation of the reason for denial. 
 
Prior to the effective date of coverage, a sponsor must provide enrollees with all the necessary 
information about being a member of the MA-PD or PDP organization, the MA-PD or PDP 
organization rules, the member’s rights and responsibilities, and the member’s ID card.  Member 
ID cards or other technology must be issued or reissued to enrollees to access services or covered 
Part D drugs.  In addition, each sponsor must have a call center that provides specific information 
on a timely basis to current and prospective members.  This includes answering the calls within a 
reasonable timeframe to ensure that enrollee’s issues are addressed quickly and accurately.  
Failing to promptly acknowledge enrollment elections, provide required materials to enrollees, 
and timely answer enrollees’ requests for information may result in delays or denials of 
medications and services because the enrollee does not have the necessary documentation or 
information to substantiate insurance coverage.   
 
Sponsors must pay particular attention to their enrollment operations each December in 
preparation for the start of a new plan benefit year the following January.  They must make 
certain that prior to January 1, their enrollment records show that the sponsor’s continuing 
enrollees are assigned to the correct benefit plan package for the upcoming year, that new 
enrollees who elected the sponsor’s plan during the annual election period are assigned to the 
plan they chose, and that the correct LIS status is recorded for each beneficiary. 
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Part D Benefit Administration Requirements 
(42 C.F.R. Part 423, Subpart B, 42 C.F.R. §§ 423.104(a), and 423.505(b)(17) 
 
Part D sponsors must be able to provide its enrollees with coverage of its Part D benefits.  To 
receive Part D benefits, sponsors are required to operate systems that adjudicate claims in real time 
at the point of sale (i.e., at a pharmacy).  To operate such a system, sponsors must accurately 
process enrollment transactions.  Unlike health benefits offered under the Part C or Original 
Medicare programs, where beneficiary payments and claims are normally processed after the 
delivery of covered services, outpatient prescription drug claims must be adjudicated in light of the 
structure (e.g., deductibles and cost sharing amounts) of the beneficiary’s plan benefit package in 
real time at the point of sale and result in an adjudicated paid response before a pharmacy will fill a 
beneficiary’s prescription.  Any failure of a sponsor’s data systems can immediately cause 
interruptions in claims processing for its enrollees at pharmacies.  In those instances, the 
beneficiary will have to leave the pharmacy without the drug unless he or she can pay the entire 
cost of the drug out of his or her own pocket.  
 
Medicare Advantage and Prescription Drug Plan Compliance Program Requirements 
(42 C.F.R. §§ 423.504(b)(4)(vi), 422.503(b)(4)(vi), 422.504(i) and 423.505(i)) 
 
All MA-PD and PDP sponsors are required to implement a compliance program, effective in 
detecting, correcting, and preventing Medicare program noncompliance.  As part of an effective 
compliance program, a sponsor must establish and implement systems to monitor and audit its First 
Tier, Downstream, and Related Entities (FDRs).  Sponsors may enter into contracts with FDRs to 
provide administrative or health care services for enrollees on behalf of the sponsor (e.g., a 
Pharmacy Benefits Manager (PBM) or a Call Center).  However, the sponsor maintains the 
ultimate responsibility for fulfilling the terms and conditions of its contract with CMS, and for 
meeting the Medicare program requirements. 
 
Violations Related to Medicare Advantage and Prescription Drug Plan Requirements 
 
CMS has determined that DLIC is in substantial violation of Medicare Advantage and 
Prescription Drug Plan requirements.  DLIC’s violations include: 
 

1. Failure to timely and accurately process beneficiary enrollment requests.  This failure 
violates 42 C.F.R. §§422.60(e) and 423.32(c).   

 
2. Failure to provide beneficiaries prompt notice of acceptance or denial of enrollment 

requests.  This failure violates 42 C.F.R. §§422.60(e) and 423.32(d) and IOM Pub. 100-
18 Medicare Prescription Drug Benefit Manual, Chapter 3, Section 40.2.3 and IOM Pub. 
100-16 Medicare Managed Care Manual, Chapter 2, Section 40.2.3. 

 
3. Failure to provide proof of coverage and other required plan materials prior to the 

enrollment effective date.  This failure violates 42 C.F.R. §§ 422.111(i), 422.60(e), 
423.120(c)(1), 423.32(c), and 423.32(d). 

 
4. Failure to ensure Part D benefits are administered to its enrollees at the point-of-service.  

This failure violates 42 C.F.R. §§ 423.104(a) and 423.505(b)(17).   
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5. Failure to provide information on a timely basis to current and prospective enrollees 
when enrollees contact the customer service call center.  This failure violates 42 C.F.R. 
§§ 422.111(h)(1) and 423.128(d)(1). 

 
6. Failure to provide proper oversight over DLIC’s first tier, downstream, and related 

entities.  This failure violates 42 C.F.R. §§ 423.504(b)(4)(vi), 422.503(b)(4)(vi), 422.504(i) 
and 423.505(i)). 

 
Basis for Intermediate Sanctions 
 
CMS has determined that DLIC’s deficiencies provide a sufficient basis for the imposition of 
intermediate sanctions (42 C.F.R. §§422.752(b) and 423.752(b)).  Specifically, DLIC: 
 

• Substantially failed to carry out the terms of its contracts with CMS (42 
C.F.R §§ 422.510(a)(1) and 423.509(a)(1));  

• Is carrying out its contracts with CMS in a manner that is inconsistent with 
the efficient  and effective implementation of the program (42 C.F.R. §§ 
422.510(a)(2) and 423.509(a)(2)); 

• Substantially failed to comply with the enrollment requirements in 42 
C.F.R. Parts 422 and 423, Subpart B (42 C.F.R. §§ 422.510(a)(4)(ix) and 
423.509(a)(4)(ix)); 

• Substantially failed to comply with the information dissemination 
requirements in 42 C.F.R. §§ 422.111 and 423.128 (42 C.F.R. 
§423.509(a)(4)(v)(B)); 

• Substantially failed to comply with Part D benefit access requirements in 42 
C.F.R. §§ 423.104(a) and 423.505(b)(17) (42 C.F.R. §§ 422.510(a)(4)(ix) and 
423.509(a)(4)(ix)); and 

• Substantially failed to comply with the compliance program requirements in 
42 C.F.R. §§ 423.504(b)(4)(vi), 422.503(b)(4)(vi), 422.504(i) and 423.505(i) 
(42 C.F.R. §§ 422.510(a)(4)(ix) and 423.509(a)(4)(ix)). 

 
DLIC Deficiencies Create a Serious Threat to Enrollee Health and Safety  
 
Since January 1, 2020, DLIC has experienced widespread systemic failures with its enrollment and 
call center operations.  To date countless individuals have not yet received their enrollment 
verification materials and ID cards to access medications and medical services.  These beneficiaries 
are also unable to reach call center representatives due to long wait times.  CMS continues to 
receive complaints indicating pharmacies are informing beneficiaries that they cannot verify their 
enrollment with the plan.  In addition, DLIC’s systemic issues have resulted in beneficiaries 
experiencing a lack of access to their medications and medical services.  
 
The nature of DLIC’s deficiencies, combined with the multiple reported instances of denied access 
to critical medications resulting from those issues, provide a sufficient basis for CMS to find the 
presence of a serious threat to beneficiaries’ health and safety supporting the immediate suspension 
of DLIC’s Part D enrollment and marketing activities.  Consequently, these sanctions are effective 
on January 31, 2020 at 11:59 p.m. EST, pursuant to the authority provided by 42 C.F.R. 
§§422.756(c) and 423.756(c). 
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Opportunity to Correct 
 
Pursuant to 42 C.F.R. §§ 422.756(c)(3) and 423.756(c)(3), the sanctions will remain in effect 
until CMS is satisfied that the deficiencies that are the basis for the sanctions determination have 
been corrected and are not likely to recur.  DLIC is solely responsible for the identification, 
development, and implementation of its Corrective Action Plan, and for demonstrating to CMS 
that the underlying deficiencies have been corrected and are not likely to recur.  Attached to this 
notice is a Corrective Action Plan template with instructions for DLIC to complete.  DLIC should 
submit its Corrective Action Plan to CMS within 14 calendar days from the effective date of this 
notice, or by February 14, 2020.  If DLIC needs additional time beyond 14 days to submit its 
Corrective Action Plan, contact your enforcement lead. 
 
Once DLIC has fully implemented its Corrective Action Plan, it must submit to CMS an 
attestation from DLIC’s Chief Executive Officer, or most senior official, stating that DLIC has 
corrected the deficiencies that are the basis for the sanction and they are not likely to recur. 
 
Hiring of an Independent Auditor 
 
Pursuant to 42 C.F.R. §§ 422.756(c)(3)(i) and 423.756(c)(3)(i), CMS may require DLIC to hire an 
independent auditor to conduct a validation audit of all operational areas cited in this notice and to 
provide a written report to CMS.  Upon completion of a validation audit, CMS will make a 
determination about whether the deficiencies that are the basis for the sanctions have been 
corrected and are not likely recur.  CMS will send additional information about the use of an 
independent auditor in a separate communication. 
 
Opportunity to Respond to Notice 
 
Pursuant to 42 C.F.R. §§ 422.756(a)(2) and 423.756(a)(2), DLIC has ten (10) calendar days from 
the date of receipt of this notice to provide a written rebuttal, or by February 11, 2020.  Please 
note that CMS considers receipt as the day after the notice is sent by fax, email, or overnight mail 
or in this case February 1, 2020.  If you choose to submit a rebuttal, please send it to the attention 
of Kevin Stansbury at the address noted below.  Note that the sanctions imposed pursuant to this 
letter are not stayed pending a rebuttal submission. 
 
Right to Request a Hearing 
 
DLIC may also request a hearing before a CMS hearing officer in accordance with the procedures 
outlined in 42 C.F.R. §§ 422.641-696 and 423.650-662.  Pursuant to 42 C.F.R. §§ 422.756(b) and 
423.756(b), a written request for a hearing must be received by CMS within fifteen (15) calendar 
days of receipt of this notice, or by February 17, 2020.3  Please note, however, a request for a 
hearing will not delay the date specified by CMS when the sanctions become effective.  Your 
hearing request will be considered officially filed on the date that it is mailed; accordingly, we 
recommend using an overnight traceable mail carrier. 

The request for a hearing must be sent to the CMS Hearing Office at the following address: 
                                                     
3 Since the 16th day falls on a weekend or holiday, the date reflected in the notice is the next regular business day for 
you to submit your request. 
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Benjamin Cohen 
CMS Hearing Officer Office 
of Hearings 
ATTN: HEARING REQUEST 
Centers for Medicare & Medicaid Services 
2520 Lord Baltimore Drive 
Suite L 
Mail Stop: LB-01-22 Baltimore, 
MD 21244-2670 
Phone: 410-786-3169 
Email: benjamin.cohen@cms.hhs.gov 

A copy of the hearing request should also be sent to CMS at the following address: 

Kevin Stansbury 
Director, Division of Compliance Enforcement 
Centers for Medicare & Medicaid Services 7500 
Security Boulevard 
Baltimore, MD 21244 Mail 
Stop: C1-22-27 
Email: kevin.stansbury@cms.hhs.gov 
 
CMS will consider the date the Office of Hearings receives the email or the date it receives the 
fax or traceable mail document, whichever is earlier, as the date of receipt of the request.  The 
request for a hearing must include the name, fax number, and e-mail address of the contact 
within DLIC (or an attorney who has a letter of authorization to represent the organization) with 
whom CMS should communicate regarding the hearing request. 
 
Please note that we are closely monitoring your organization and DLIC may also be subject to 
other applicable remedies available under law, including the imposition of additional sanctions, 
penalties, or other enforcement actions as described in 42 C.F.R. Parts 422 and 423, Subparts K 
and O.  CMS will consider taking action to immediately terminate your contract if issues that 
pose a serious threat to the health and safety of Medicare beneficiaries are identified or left 
uncorrected. 
 
If you have any questions about this notice, please call or email the enforcement contact 
provided in your email notification. 
 
 
Sincerely, 
 
/s/ 
 
John A. Scott 
Acting Director 
Medicare Parts C and D Oversight and Enforcement Group 
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Enclosure: 
Attachment A – Corrective Action Plan Template  
 
cc: Kevin Stansbury, CMS/CM/MOEG/DCE 
  Raymond Swisher, MS/CMHPO/Region V  
  Timothy Lape, CMS/CMHPO/Region V  
  David Kaczorowski, CMS/CMHPO/Region V 
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