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Re:  Final Determination Letter — Mental Health Parity and Addiction Equity Act (MHPAEA)
Non-Quantitative Treatment Limitation (NQTL) Comparative Analysis Review — Prior
Authorization requirements for inpatient, in-network services.

Dear Mr. Ferreira,

This letter informs you that a review of the Corrective Action Plan (CAP) and additional
comparative analysis submitted to address the instances of non-compliance noted in the
MHPAEA NQTL Analysis Review (Review) is complete.

The purpose of the Review was to assess East Side Union High School District employee benefit
plan (Plan) compliance with the following requirements under Title XXVII of the Public Health
Service Act (PHS Act) and its implementing regulations:

PHS Act § 2726, 45 C.F.R. § 146.136! - Parity In Mental Health And Substance Use
Disorder Benefits (MHPAEA and its implementing regulations).

The Review covered prior authorization requirements for inpatient, in-network services for the
2022 plan year (hereinafter referred to as “the NQTL”).

The Centers for Medicare & Medicaid Services (CMS) conducted this Review on behalf of the
Secretary of Health and Human Services pursuant to PHS Act § 2726(a)(8)(A) and (B), as added
by Section 203 of Title II of Division BB of the Consolidated Appropriations Act, 2021.2 CMS
contracted with Examination Resources, LLC to assist CMS with conducting this Review.

!'In this document, references to C.F.R § 146.136 refer to the regulations applicable during the 2022 plan year.
2 Pub. L. 116-260 (Dec. 27, 2020).
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On June 28, 2023, CMS provided an Initial Determination Letter of non-compliance to the Plan
and directed the Plan to submit a CAP and additional comparative analysis to CMS to
demonstrate compliance with MHPAEA and its implementing regulations. In CMS’ Initial
Determination Letter, we identified the following instances of non-compliance with PHS Act

§ 2726 and its implementing regulations at 45 C.F.R. § 146.136, which have been addressed by
the Plan’s corrective action and revised comparative analysis.

1. Failure to Demonstrate Comparability and Relative Stringency as Written and in
Operation, in Violation of 45 C.F.R. § 146.136(c)(d)(i).

1. Length of prior authorization approval time frames for elective mental health
and substance use disorder (MH/SUD) services are not comparable to and may
be applied more stringently than length of prior authorization approval time
frames for elective medical/surgical (M/S) services.

The Plan’s National Clinical Precertification Policy and Procedure document stated that for M/S
services, “‘precertification approval is valid for six (6) months from the date of the certification
for elective medical/surgical procedures/services [and] non-elective medical/surgical services
are valid for the specified dates of the approved services,” while approvals for MH/SUD
services “are valid for the specified dates of the approved services” whether elective or non-
elective.? This variation resulted in approvals for elective MH/SUD benefits potentially being of
shorter duration than approvals for elective M/S benefits. In its CAP submission provided on
September 13, 2023, the Plan submitted a revised policy regarding prior authorization approval
timeframes for MH/SUD services and M/S services.* The Plan’s updated precertification policy
and procedure document aligns the prior authorization approval durations for MH/SUD benefits
and M/S benefits, stating “A precertification approval is valid for six (6) months from the date of
the certification unless one of the below exceptions applies.”> CMS agrees that the Plan’s
corrective actions addressed the concern regarding this issue with no further instances of non-
compliance noted.

II. Failure to Provide Sufficient Information and Supporting Documentation, in
Violation of PHS Act § 2726(a)(8)(A).

1. Failure to provide sufficient information and supporting documentation for the
sources or evidence used for the factors identified in the design and application
of the NQTL, as written and in operation.

i. Failure to provide sufficient information and supporting documentation
regarding the Level of Care Assessment Tool (LOCAT), a source utilized in
the design and application of the NQTL.
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In its initial submission, the Plan provided its precertification policy and procedure document
that identified guidelines and criteria used by clinicians during the precertification coverage
determination process and included a reference to the LOCAT.® In the Insufficient Data Request
sent on May 25, 2022, CMS requested the Plan confirm whether the LOCAT is actively utilized
by clinicians during this process.’ In its supplemental submission provided on June 17, 2022, the
Plan stated that it discontinued use of the LOCAT in June 2021; however, the Plan’s
precertification policy and procedure document, which indicated a revision date of August 2021,
continued to identify the LOCAT as an active guideline or criteria.®’ In its CAP submission
provided on September 13, 2023, the Plan included an updated version of its precertification
policy and procedure document which reflects the removal of the LOCAT reference. !*!'! CMS
agrees that the Plan’s corrective actions addressed the concern regarding this issue with no
further instances of non-compliance noted.

ii. Failure to provide evidentiary standards and other sources or evidence
utilized to determine whether a prior authorization request should be
approved or denied.

In its initial submission, the Plan identified Milliman Care Guidelines (MCG) and American
Society of Addiction Medicine (ASAM) criteria as sources used to approve or deny prior
authorization requests. ' However, the Plan did not provide copies of these sources or the
version and edition used, as requested. In CAP submissions provided on July 16 and August 16,
2024, the Plan provided copies of the MCG and ASAM criteria used for prior authorization,
including the version and edition. !> 1% !> CMS agrees that the Plan’s corrective action addressed
the concern regarding this issue with no further instances of non-compliance noted.

2. Failure to provide a sufficient reasoned discussion of findings and conclusions as
to the comparability of the processes, strategies, evidentiary standards, factors,
and sources identified and their stringency, as written and in operation.

i. Failure to provide sufficient information and supporting documentation
demonstrating comparability and relative stringency of prior authorization
for MH/SUD benefits and M/S benefits, in operation.

In the Insufficient Data Request sent on May 25, 2022, CMS requested the Plan provide items
related to its stringency assessment to include the rate of overturned prior authorization
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decisions. '° In its supplemental submission provided on June 17, 2022, the Plan provided an
updated stringency assessment and data metrics, but did not include overturned decision rates as
requested. !” In its CAP submission provided on August 8, 2023, the Plan submitted a revised
NQTL comparative analysis and data indicating no MH/SUD prior authorization denials and
therefore no appeals or overturned decisions, compared to 21 M/S prior authorization denials
with associated appeal and decision overturn data. '®!° The Plan provided sufficient information
and supporting documentation to demonstrate comparability and relative stringency of prior
authorization decision outcomes in operation, and CMS agrees that the Plan’s corrective action
addressed the concern regarding this issue with no further instances of non-compliance noted.

ii. Failure to provide sufficient findings and conclusions reached demonstrating
comparability and relative stringency of the assessments utilized in the
design and application of the NQTL, as written or in operation.

In the Insufficient Data Request sent on May 25, 2022, CMS requested the Plan provide recent
survey results and a narrative explaining how surveys referenced as a part of the comparative
analysis demonstrate MHPAEA compliance. ?° In its supplemental submission provided on June
17,2022, the Plan referenced additional survey-related documents but did not provide the actual
documents or a narrative explaining how they demonstrated MHPAEA compliance.?! In its CAP
submission provided on August 8, 2023, the Plan stated that the previously referenced survey
documents were not relevant to a comparability and stringency analysis for the NQTL.?? The
Plan instead provided Internal Quality Review and Inter-rater Reliability Review results that
“evaluate whether precertification and concurrent review of MH/SUD and M/S services is
performed comparably, and not more stringently for MH/SUD, in operation [through] audit[ing]

for accuracy and consistency in [the] application of utilization management
criteria. 23 24.25,26,27

In the CAP submission, the Plan provided associated documentation and a reasoned discussion
regarding its use of surveys and other operational data metrics to evaluate NQTL application in a
manner that complies with MHPAEA. As such, the Plan provided sufficient findings and
conclusions reached demonstrating comparability and relative stringency of the assessments
utilized in the design and application of the NQTL, and CMS agrees that the Plan’s corrective
action addressed the concern regarding this issue with no further instances of non-compliance
noted.
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I11. Conclusion

CMS’ findings detailed in this letter pertain only to the NQTL under review and do not bind
CMS in any subsequent or further review of other plan provisions or their application for
compliance with governing law, including MHPAEA and its implementing regulations. CMS
reserves the right to conduct an additional review for compliance with MHPAEA or other
applicable PHS Act requirements. 2

CMS’ findings pertain only to the specific plans to which the NQTL under review applies and
are offered by the Plan and do not apply to any other plan or issuer. However, these findings
should be shared with affiliated entities, and steps should be taken as appropriate to ensure
compliance with applicable requirements.

CMS will include a summary of the comparative analysis and the results of CMS’ review in its
annual report to Congress pursuant to PHS Act § 2726(a)(8)(B)(iv).

Sincerely,

Mary M.
Nugent -S

Digitally signed by Mary M. Nugent -S
Date: 2025.01.22 16:59:42 -0500"

Mary Nugent

Director, Division of Plan and Issuer Enforcement
Oversight Group

Center for Consumer Information and Insurance Oversight
Centers for Medicare & Medicaid Services

2 See PHS Act § 2726(a)(8)(B)(i). See also 45 C.F.R. § 150.303.
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