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Executive Summary

Overview

Section 307 of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003
(MMA) (PL 108-173) authorized the creation of the Background Check Pilot Program, directing the
Secretary of the U.S. Department of Health and Human Services (HHS) “to establish a program to
identify efficient, effective, and economical procedures” for conducting State and national
background checks on prospective direct patient access employees. A major goal of the pilot was to
improve on the type of screening done on direct patient access workers by requiring that a fingerprint-
based State and national criminal records check be conducted, as well as a search of registries that are
likely to contain disqualifying information.

Seven States participated in the pilot program: Alaska, Idaho, Illinois, Michigan, Nevada, New
Mexico, and Wisconsin. The Centers for Medicare & Medicaid Services (CMS) selected these States
to represent metropolitan and rural areas, as well as diverse and ethnic populations. The
implementation date varied across the participating States, but most programs were operational by
April 2006. The pilot ran through September 2007. The programs in Alaska, Michigan, and
Wisconsin included abuse prevention training programs.

States had different reasons for participating in the pilot program. Several States used the pilot to
develop and implement electronic data interchange interfaces to streamline the submission and
reporting of background checks. This included methods of capturing fingerprints electronically and
web-based applications for conducting initial registry checks. Other States used the pilot to extend
background check requirements to additional providers and employee types.

The evaluation of the pilot program was conducted by researchers from Abt Associates and the
University of Colorado at Denver and Health Sciences Center (UCDHSC) and was organized around
a set of specific evaluation topics specified by the MMA legislation that created the pilot:

e (e)(1) Review the background check procedures used by the pilot States and identify the most
efficient, effective, and economical procedures for conducting background checks.
o (e)(2) Assess the costs of conducting background checks.

o (e)(3) Consider issues related to whether employers or employees should be required to pay
for background check costs.

o (e)(4) Consider whether the costs of conducting background checks should be allocated to
both Medicare and Medicaid and identify potential methodologies for doing so.

o (e)(5) Determine the extent to which background checks result in unintended consequences,
such as a reduction in the size of the available workforce.

e (e)(6) Review the forms that States use as part of their background check process to develop a
model form that may be used for a national background check program. (See Appendix K)

Abt Associates Inc. Evaluation of the Background Check Pilot Program i



e (e)(7) Determine the effectiveness of background checks conducted by staffing agencies .

e (e)(8) Recommend appropriate procedures and payment mechanisms for implementing a
national criminal background check program.

Results

Below, results from the evaluation are highlighted, matching the findings to the mandated evaluation
topics that they address.

Number of Background Checks and Outcomes (e)(1) on efficiency: Across all of the pilot States,
based on their quarterly data reports, results and fitness determinations were obtained for a total
204,339 background checks. An additional 42,859 background checks were initiated but no results
were available as of the final data reports received from the States in October 2007. The statistics are
therefore based on background checks for which the fitness determination decision is known. Of the
204,339 background checks, 158,476 employees were cleared for employment. This includes
158,207 employees who were cleared based on the initial background check results and an additional
269 who were initially disqualified but cleared based on the rehabilitation review and appeal
processes. The pilot resulted in the disqualification of 7,463 applicants (not counting those whose
disqualification was reversed through rehabilitation review or appeal). An additional 38,400 records
were withdrawn prior to a final fitness determination decision. Some of the withdrawals were likely
by applicants who were deterred from having a background check because they knew that they would
be disqualified, however there is no estimate of numbers, and other withdrawals were likely due to
unrelated reasons.

Disqualifications may occur at any point during the background check process, and employers
typically terminated the background check at any stage in which they discovered disqualifying
information. The majority of disqualifications were from information that was learned prior to the
fingerprint-based check, from applicant self-disclosure, initial registry checks, or the name-based
State criminal records check that was part of the background check process in some States. The
proportion of disqualifications from sources other than the fingerprint-based check was particularly
high in States that included a name-based State criminal records check as part of the initial registry
checks.

Processing Time (e)(1) efficiency: There was considerable variation in background check
completion times. Across all of the pilot States, the median completion time was 15 days (from
initiation of the background check until completion), but 25 percent of background checks took 33 or
more days to complete, and 10 percent took 81 or more days. Background checks for which
fingerprints were captured electronically were completed much more quickly than checks completed
using fingerprint cards.

Effectiveness (e)(1): While recognition of the value of background checks was nearly universal,
there was some disagreement about whether the marginal benefits of a fingerprint-based check were

! Note that, while the MMA legislation refers to background checks conducted by employment agencies, the
more common term “staffing agencies” is used in this report.
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worth the extra costs. This was particularly the case in Wisconsin, which had a strong name-based
background check process prior to the pilot. It was not possible to measure the impact of background
checks in reducing the incidence of abuse, neglect, and misappropriation of resident property, thus
effectiveness was assessed using qualitative methods.

Background Check Procedures Used by States (e)(1)and (e)(8)

The legislation that created the pilot program specified certain required elements of State background
check programs but also gave States considerable flexibility with respect to many aspects of
background check policies and procedures. In general, there was no consensus with respect to which
procedures were the most efficient and effective. State programs differed with respect to:

o Covered employers: The MMA legislation specified certain employer types that were to be
included in the pilot but allowed States to include additional employer types providing long-
term care services, such as residential care and assisted living facilities. While the MMA
legislation required that covered employers must be eligible to receive payments under title
XVIII or XIX of the Social Security Act, the pilot data included all employers of the types
specified for the pilot, regardless of whether they were Medicare or Medicaid certified. This
is because existing laws in pilot States covered all employers of given types regardless of
certification status.

o Definition of direct access employee: All States required background checks for direct care
workers such as nurses, nurse aides, and home health aides, but there were differences with
respect to requirements for administrative, dietary, and maintenance staff.

e Process for registry checks: There were differences in who conducted the registry checks and
with respect to the registries that were checked. In some States, registry checks were
conducted by the employer using a web-based application. In other States, the registry
checks were completed by the State.

e Fingerprint collection agency and locations: States that used electronic methods for
fingerprint collection had sites located throughout the State, in an attempt to maintain access
and minimize the burden to applicants in submitting their fingerprints. In other States,
employers or local law enforcement agencies collected fingerprints using fingerprint cards.

e Fingerprint technology: Four of the seven pilot States primarily used an electronic Live Scan
system for collecting and transmitting fingerprints. The other three States primarily used
manual fingerprinting systems (i.e., fingerprint cards).

o Fitness determination process: States varied with respect to the entity that made the fitness
determination decision. In six of the pilot States, this decision was made by a government
agency. In Wisconsin, employers received the State and national criminal history records and
made the fitness determination decision.

o Criteria for fitness determination: The legislation specified a minimum set of convictions
that would result in disqualification. All of the pilot States had additional disqualifying
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offenses which bar employment, and several States mandated the number of years for which
specific convictions barred employment.

e Consideration of pending and original charges: Most of the pilot States considered pending
charges in the fitness determination decision in some way, either resulting in disqualification
or no final decision. In two States, the consideration of pending charges was based on the
judgment of the individual who was making the fitness determination decision.

o Process for handling cases with missing dispositions: There was variation regarding whether
the State, the employer, or the employee had the responsibility for acquiring information on
cases with missing disposition information.

o Provisional employment policies: All of the States had provisional employment policies that
permitted employers to hire staff pending the completion of the background check. There
was variation in the point in the background check process at which an individual could begin
provisional employment and the supervision requirements for provisional hires.

¢ Rehabilitation review policies and procedures: Most States had a process for applicants to
dispute the result of the fitness determination on the basis that they had been rehabilitated and
did not pose a danger to patients. The States that did not have a rehabilitation review process
had some offenses that resulted in disqualification for only a limited period of time.

e Time period that background checks cover: While the MMA required background checks
for all new hires, several States allowed recent background checks to be transferable to new
employers.

Costs of Conducting Background Checks (e) (2)

Background check fees were established to cover the associated costs of conducting the registry
checks, fingerprinting, State and national background checks, and program administration. Aside
from the standard Federal Bureau of Investigation (FBI) fee of $24 per background check, there was
considerable variation across States in the costs of fingerprint collection (which was typically $10-20)
and the cost of the State background check (which ranged from $7 to $35). Some States had
additional processing fees of up to $35.

To inform estimates of a national background check program, cost estimates were developed using
two methods: fee-based cost estimates and resource-based cost estimates. Both methods used data on
the volume of background checks, and program start-up and implementation costs. The fee-based
cost estimates used the background check fees in place during the pilot, while the resource-based cost
estimates are based on estimates of the actual resources required to conduct background checks. The
fee-based analysis includes four of the seven pilot programs (Idaho, Michigan, Nevada, and New
Mexico); due to data limitations New Mexico was not included in the resource-based estimates. The
cost estimates exclude the two pilot programs that were not operated statewide (Illinois, Wisconsin)
and Alaska, a State with many unique features that affect the cost of its background checks. It is
estimated that the four States included in this analysis would account for approximately 4 percent of
overall volume in a national program.
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The estimate is that the fee-based costs for expanding the pilot program nationwide would be between
$135.19 million and $311.58 million for the first year of the program. This estimate includes $49.5
million in start-up and implementation costs and between $85.7 million and $262.08 million for
background check fees, depending on the volume of checks and the level of fees. Overall estimated
costs across the five-years ranged from approximately $504 million to over $1.4 billion. The mid-
range estimate is $885 million. Cost estimates based on the resource-based approach were slightly
higher than the fee-based estimates. Over a five year period, the average (mid-range) estimate was
$1.051 billion using the resource-based approach, with a range of $832.43 million to $1.464 billion.
The higher estimate for the resource-based costs suggests that State fee structures did not cover the
entire cost of conducting background checks.

These estimates are based on the assumption that the experiences of the pilot States included in this
analysis are representative of other States and are a background check program like the pilot for
which background checks would be required only for new applicants, not current employees, and a
new background check would be required every time an individual changes jobs.

Payment for Background Checks (e) (3)

Some States' pilot program operations depended heavily on the pilot grant funding from CMS, with
others relying primarily on fees or State general funds During the pilot, five States (Idaho, Illinois,
Michigan, New Mexico and Wisconsin) used pilot funds to cover all or part of the background check
fee for some or all employer types. In Alaska and Nevada, pilot funds were not used to cover
background check fees. Employers typically covered fees that were not covered by pilot funds,
although applicants may have been responsible for them in some cases.

Opinions varied with respect to the share of costs that should be paid for by the Federal government,
the State, and employers. Stakeholders were generally not in favor of requiring that applicants pay
fees for background checks. There was concern that an application fee would pose a burden or
barrier to employment for many applicants, potentially resulting in workforce impacts that would
result in greater vacancy rates for low-paying positions, potentially compromising the quality of care.

Allocation of Costs to Medicare and Medicaid (e) (4)

The allocation of costs for conducting background checks was an important policy issue for the
participating States. Nearly all providers of care (within the categories of providers designated for the
pilot) were required to comply with program requirements regardless of whether or not they
participated in Medicare or Medicaid. Additionally, for most of the Medicare and Medicaid
participating providers, reimbursement rates did not specifically cover the administrative costs
associated with conducting the required background checks. However, providers have looked to
Medicare and Medicaid financing as means to cover program costs.

e Medicare: In the pilot, allocation of costs to Medicare occurred mainly through the use of
pilot funds to cover the costs of program implementation and background check fees. In
addition, health care providers using Medicare cost reports stated that they will include the
allowable administrative costs of background checks programs on their cost reports to realize
some future impact upon their Medicare rate of reimbursement (after costs are reported,
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audited, and utilized in Medicare rate formulae). However, it should be noted that, currently,
such costs are not now statutorily permitted for inclusion in the Medicare rate-setting process.

e Medicaid: In several States, Medicaid was used for covering both provider costs and State
administrative costs associated with the pilot. In a manner similar to Medicare, Medicaid
providers with rate structures that are dependent upon cost reporting were planning to report
the allowable costs associated with required background checks (both administrative costs
and any State required fees) for consideration in future rates. Additionally, when referring to
providers that do not have their fees based upon cost reports, several States reported that,
while no specific amount or percentage could be identified, “consideration” was made at the
time of setting Medicaid fee schedules based upon the cost of required background checks
and many other unrelated factors. Finally, a personal care agency in one State reported that
they could bill Medicaid directly for the costs associated with background check fees.

Among State officials, there were varying levels of knowledge and use regarding the mechanisms in
place to facilitate a Medicaid payment for qualifying State administrative costs (generally a
50 percent match rate) related to the background check program.

Model Form (e) (6)

States developed their own forms for the pilot program, and there were two main types of forms that
were used: forms to authorize the background check and applicant self-disclosure forms. The purpose
of the self-disclosure forms was to obtain disqualifying information from applicants before the
initiation of the background check, eliminating unnecessary checks. The types of information
requested in the self-disclosure forms varied across States, reflecting differences in their fitness
determination criteria. Given the flexibility that a national program may give States with respect to
disqualifying crimes and fitness determination procedures, it is not clear that developing model forms
for a national background check program would be appropriate or feasible.

Possible Unintended Consequences (e) (5)

A concern about the pilot program at the outset was that the workforce available to the long-term care
industry would be reduced as a result of the requirements for completing a background check.
However, with a very few exceptions, stakeholders did not believe that the background check
requirement had any unintended workforce impact. Most of the pilot States conducted some type of
background check before the pilot started, and, as a result, direct care workers were accustomed to
some type of pre-employment screening.

There were, however, other unintended consequences of the State background check programs in
other areas, including the potential "channeling” of workers with criminal histories into employment
settings for which background checks are not required and the costs that some applicants incurred
related to driving long distances to be fingerprinted.

Effectiveness of Background Checks Conducted by Staffing Agencies (e) (7)

All of the pilot States required a background check for staffing agency workers who have direct
access to patients and residents. In most of the pilot States, however, staffing agencies were not able
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to initiate background checks, as the responsibility for conducting background checks typically fell to
the long-term care facility where the individual was working. This resulted in some inefficiencies, as,
in some States, a new background check was required at every facility at which the individual was
assigned. Staffing agencies are typically not classified as licensed health care facilities and are thus
not regulated by the State, making it impractical to enforce background check requirements at the
staffing agency level.

Points of Consideration Regarding Appropriate Procedures and Payment
Mechanisms for a National Program (e) (8)

The evaluation resulted in a number of considerations regarding appropriate procedures and
mechanisms for a national background check program:

e Consideration: If Congress passes legislation with Federal requirements for background
check programs, such legislation could include core elements and give States flexibility
with respect to the specific types of procedures to use to be in compliance with the
requirement (e)(1). Among pilot program staff and other stakeholders, there was a consensus
that if a national background check program were enacted, they wanted Federal legislation to
include a broad set of requirements but leave the specific details of background check
procedures and disqualifying crimes to individual States. In general, the level of detail that
was in the MMA legislation that created the pilot was considered appropriate—the
differences in the pilot State programs illustrate the flexibility in background check
procedures that was possible while meeting the MMA requirements. This flexibility was
important to pilot States, as it allowed them to use the pilot to enhance existing State
programs rather than develop new systems. States sought flexibility with respect to the time
period covered by background checks, fitness determination criteria (e.g., the types of crimes
that result in disqualification, how non-conviction information is used), the fitness
determination process (e.g., the entity that makes the fitness determination decision, the types
of registries that are checked), the methods used for fingerprint capture (electronic or
fingerprint card), and other background check program procedures. Consideration could be
given to accessing the National Practitioner Databank for information on licensed
practitioners

e Consideration: Background checks could not be required every time an employee changes
jobs, but be good for a period of time (e.g., 12 to 36 months), versus every time an employee
changes jobs (e)(1). In the pilot program, each provider was required to conduct a
background check on each new hire, regardless of when the employee's last background
check occurred. After the pilot, most States have relaxed the requirement that new
fingerprint-based background checks be conducted for all new hires, instead allowing a
recently completed check to satisfy the background check requirement. This reflected the
consensus that it was inefficient to require a new fingerprint-based background check for all
new hires. Note that the cost estimates for a national program contained in Chapter 6 do not
consider the impact of this consideration, but rather assume that new background checks are
required every time that an individual changes jobs.
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Consideration: A national program could specify certain offenses that result in
disqualification but give States the flexibility to add additional offenses (e)(1). Determining
the specific offenses that could disqualify an applicant for employment involves balancing
the desire to protect residents with possibly excluding applicants with a criminal record who
would make good caregivers. The consensus among stakeholders was that States should have
the flexibility to consider additional offenses beyond a minimum set specified by a national
program.

Consideration: Legislation to implement a national program could give States the
flexibility to consider non-conviction information (e)(1). While recognizing that caregivers
are innocent until proven guilty, there was strong support for preventing an applicant from
being cleared for employment when pending charges for disqualifying offenses are present.
Preventing the employment of those with pending charges is a potentially important
safeguard in protecting residents from abuse and neglect.

Consideration: States could have flexibility with respect to the supervision level of
provisional hires (e)(1). In States that use an electronic fingerprint capture system and
complete background checks quickly, it would be feasible to require direct supervision of
provisional hires. In States where background checks take longer to complete, it may not be
feasible to require employers to provide additional supervision.

Consideration: States could have flexibility with respect to the entity that makes the fitness
determination decision (e)(1). The MMA did not specify the entity that was to make the
fitness determination decision, allowing this to be made by either a designated State agency
or the employer. In most States, both the employer and a State agency had a role in the
fitness determination decision (e.g., the employer reviews registries and conducts a name-
based background check while the State reviews information obtained through the fingerprint
check). While there are clear benefits to having the fitness determination made by
experienced analysts, policymakers could leave the specifics of the fitness determination
process up to individual States, as it may be appropriate for employers to have a role
depending on the technology used in the background check process (e.g., whether a web-
based application is used to conduct a name-based check prior to the fingerprint-based check)
and the complexity of the fitness determination criteria used in the State.

Consideration: While there are clear advantages of electronic fingerprint systems, it may
not be appropriate to regulate fingerprint capture methods in a national program (e)(1).
Almost all stakeholders agreed that electronic fingerprint capture should be used whenever
possible, but it was also clear that universal implementation of electronic fingerprinting is not
currently feasible and would be cost prohibitive in less densely populated areas. In providing
technical assistance to States designing background check programs, however, it is
appropriate to encourage States to adopt electronic fingerprinting systems, which allow for
background check results to be processed much more quickly.

Consideration: A national background check requirement could cover the full range of
facilities/providers (e)(1). Feedback from stakeholders was that the background check should cover a
broad range of health care providers. There was concern that those with disqualifying information
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would tend to move to employment settings that are not covered by the background check
requirement, putting patients in those care settings at increased risk of abuse and neglect.

Consideration: Allow provisional employment pending completion of the background check but
after completion of initial registry checks (e)(1). Provisional employment policies are an important
part of limiting the unintended labor market effects of background checks, and employers need to be
able to offer provisional employment pending completion of the background check. Requiring that
the initial registry checks be completed prior to the beginning of provisional employment provides
some level of screening prior to hire. States could be given flexibility with respect to the length of
provisional employment, given the length of time sometimes required to complete background
checks.

Consideration: A national program could include any employee with access to, or influence over, a
patient/client or the property including finances of that individual. State pilot programs typically
included employees with access to patient’s property in the definition of direct patient access
employees, meaning that background checks were required for most, if not all, employees, including
housekeeping, food service, maintenance, and administrative staff. Most stakeholders agreed that this
type of broad background check requirement was important for ensuring patient protection.

Consideration: A national program could specify that initial registry checks be completed prior to
eligibility for provisional employment (e)(1). The initial registry checks were responsible for the
majority of disqualifications and do not take long to complete. Requiring that the initial registry
checks be completed prior to provisional employment could ensure that there is some level of
screening completed for all employees prior to hire.

Consideration: A national program could specify that volunteers who function in positions with
patient/client access or access to their property including finances could be required to have a
background check (e)(1). Stakeholders noted that most volunteers have limited access to patients and
were concerned about the potential impact of fingerprinting on the ability to recruit volunteers, but
the general consensus among stakeholders was that background checks are appropriate for volunteers
with direct, one-on-one patient access.

Consideration: A national program could include staffing agency employees whose duties fit into
the “direct access’ type of positions (e)(1). As in the pilot, background checks could be required for
staffing agency employees with direct patient access. By allowing background checks to be good for
a period of 12-36 months (see discussion above), many of the unnecessary, duplicative checks that
were conducted on staffing agency employees in some States could be avoided, assuming that States
could develop procedures that allow staffing agencies to share the results of checks among all of the
providers where their staff are assigned.

Consideration: States could have the flexibility to develop their own self-disclosure forms so that
they can include information that they believe would be helpful (€)(6). All of the pilot States
required applicant self-disclosure of any disqualifying information, and this information was used to
avoid unnecessary checks on applicants who disclosed information that would preclude them from
passing the background check. Given the differences in fitness determination criteria across States
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(e.g., whether non-conviction information is considered), this flexibility is important so that the self-
disclosure forms could best meet State needs, suggesting that a national form may not be appropriate.

Consideration: A national program could give immunity from liability to employers that deny
employment based on information provided by the background check (e)(1). The MMA gave
immunity from liability to employers that deny employment based on information provided by the
background check, and this immunity was viewed by stakeholders as a critical protection for
providers.

Consideration: Employers could be prohibited from charging employees for background check
costs (e)(3). Stakeholders were generally not in favor of requiring that applicants pay fees for
background checks. There was considerable concern about the burden that paying background check
costs would be for applicants, particularly those in lower wage categories and non-licensed staff.
Another issue raised by many stakeholders was that, if applicants were required to pay background
check costs, there would likely be workforce impacts that would result in greater vacancy rates for
low-paying positions and that this would lead to lower capacity for care delivery and/or quality of
care for long-term care clients.

Consideration: Where Medicare and Medicaid are deemed an appropriate payor, allocation of
costs to Medicare and Medicaid could be based on program participation (e)(4). While the
evaluation did not reach any conclusions about whether costs should be allocated to Medicare or
Medicaid, if program costs are funded by Medicare or Medicaid, allocation of costs to Medicare and
Medicaid based on program participation may be the simplest and fairest method. Under this method,
for employers who participate in both Medicare and Medicaid, payment to the facility could be split
between the two programs. Background check costs for Medicaid-only employers could be paid by
Medicaid funds; costs for Medicare-only employers could be paid for by Medicare.

An alternative mechanism to consider may be to make direct payments to the State and to the FBI for
background check processing costs. This could avoid having to set up a mechanism for making
payments to providers, potentially reducing the burden on employers to track the volume of
background checks. Another possible alternative could be to use Medicaid and Medicare cost reports
for allocation of costs, although such costs are not now statutorily permitted for inclusion in the
Medicare rate-setting process. The use of cost reports could ensure that the costs of background
checks are appropriately reported and able to be considered in fee structures.

Consideration: The Federal government could provide guidance to State Medicaid directors
regarding the availability of Medicaid funding for the implementation and ongoing operating of
background check programs (subject to assurances that Federal requirements are met) (e)(4).

This guidance could assure that State Medicaid Agencies are aware of any Federal requirements for
background check programs, the timetable for the implementation of any Federal requirements for
such programs, and the relevant State agencies that the Medicaid Agency could consider contacting to
develop an appropriate State Plan Amendment to facilitate future Medicaid claiming.
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Lessons Learned in the Development of Background Check Programs

Several findings from the evaluation are not appropriate as considerations for a national background
check program, but rather are lessons that pilot States learned in the development and implementation
of their programs that other States could consider these as they develop background check programs.

Allow enough time for program implementation: Program officials noted the importance of
planning ahead and allowing adequate time for the development of background check procedures,
provider training, and the development and testing of IT systems.

Clear program policies are important: In some States, providers expressed confusion about specific
background check requirements, particularly with respect to which staff need background checks and
whether background checks are required for contractors. There was some confusion as to which
employees should be considered as having direct patient access.

Collaboration with provider stakeholders is important: Collaboration across State agencies and with
stakeholders was an important part of the development of pilot programs. Stakeholder support was
important in helping to develop grant proposals, develop and ensure passage of the required
legislative changes, and helping to build support for the program among employers.

Allow resources for training: Training on background check processes and requirements was an
important part of program implementation in the States that made major changes to their background
check processes as part of the pilot.

Technical assistance can be useful for assisting States in program development and
implementation: Technical assistance was made available to pilot States, and this was important to
the successful implementation of programs in several States. Considering that the pilot was composed
of volunteer States, most of which had strong background check programs in place prior to the pilot,
the need for technical assistance may be even more important under a national program, which would
include many less experienced States.

Background check programs are complex and could require a division of labor among staff with
specific skills: Staffing was an important element to program implementation. Programs in several
States were delayed due to staffing shortages and turnover. Consistent leadership, especially during
the period prior to implementation, was important.

Web-based systems are useful for conducting initial registry checks: As part of the pilot, several

States developed or enhanced existing web-based systems for conducting background checks. Both
State agency officials and employers agreed that these web applications were successful in speeding
up the processing of background checks, automating the process, and eliminating unnecessary costs.

Electronic fingerprint capture should be used whenever feasible: Electronic fingerprint capture (i.e.,
Live Scan) allows for background check results to be processed much more quickly, increasing
patient safety by reducing the need for lengthy periods of provisional employment. Almost all
stakeholders agreed that electronic fingerprint capture should be used whenever possible because of
the speed with which it allows background checks to be completed.
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There are benefits from contracting with a single agency to provide fingerprinting services
statewide: Working with a single vendor provides consistency and simplifies management of the
background check program. The use of a single vendor also facilitates the transmission of
fingerprints to the State police, and makes it easier to track any fingerprint submission problems.
Because of the economies of scale associated with collecting a large volume of fingerprints, use of a
single vendor also could be a cost efficient approach.

Supervision of provisional hires is difficult to enforce: State agencies have very little ability to
track/enforce the increased supervisory requirements often placed upon employers for provisionally
employed workers (while their background check results are pending).

One background check program can be used across multiple agencies: Most States have
background check requirements for several types of workers, including teachers, bus drivers, child
care workers, and health care workers. These workers are typically regulated by different State
agencies, each of which operates their own separate background check programs. There could be
benefits from increased collaboration and information-sharing across the agencies that run
background check programs.

Procedures for allowing staffing agencies to initiate background checks are important: Allowing
staffing agencies to initiate background checks and use the results of the background check across
multiple providers (as long as the individual is still working for the same staffing agency) may
improve the efficiency of background check programs. Responsibility for ensuring that background
check requirements were met could still fall to the long-term care employers to which the staffing
agency employees were assigned, thus allowing enforcement to continue to occur through the
certification survey process.

Many stakeholders see value in having the fitness decision made by a State agency: In all of the
States except for Wisconsin, the fitness determination decision was made by analysts that worked
either for the State health care provider regulatory agency or the State central repository. Having the
fitness decision made by a State agency reduces the burden on employers associated with background
checks and likely increases the consistency of fitness determination decisions, given that the analysts
can develop expertise in working with courts to investigate missing dispositions and in reviewing rap
sheets.

Rehabilitation review programs are important for increasing fairness and reducing unintended
workforce effects: Most of the pilot States had some type of rehabilitation review program that
allowed individuals with a disqualifying offense at some point in the past to be cleared for
employment if they were able to demonstrate that they did not pose a risk to patient safety.
Rehabilitation review programs can increase the fairness of background checks programs and reduce
unintended workforce effects.

Health care students could be informed of background check requirements and given the
opportunity to be screened: Prior to beginning their programs, students should be notified of
background check requirements, including the specific types of crimes that would disqualify them
from employment. This is to avoid cases where students complete a program only to subsequently
learn that they cannot be cleared for employment.
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Rap-back systems could improve effectiveness and efficiency: Several pilot States have implemented
rap-back systems that allow information on criminal history to be forwarded to employers. With this
system, fingerprints are stored in a database so that in cases where the employee is arrested or
convicted of a crime following the initial background check, the State can notify employers of the
change in the criminal history record. Rap-back systems could improve program efficiency by
eliminating the need to collect new fingerprints and complete new background checks on applicants
each time they change jobs.

Abuse Prevention Programs

Three of the pilot States — Alaska, Michigan and Wisconsin — received additional funding to develop
and conduct abuse prevention training:

o Alaska’s Abuse Prevention Training Program developed by the University of Alaska
Anchorage, School of Social Work, aimed to address the lack of a consistent, State-wide
training curriculum related to abuse and neglect of adults based on Alaskan statutes. A total
of 731 people attended 63 sessions.

e The Michigan Adult Abuse and Neglect Prevention Training Program (AANP) program
aimed to develop a curriculum that incorporated methods of staff empowerment, culture
change and person-centered care and to evaluate the impact of such a curriculum on staff
knowledge and work behavior related to abuse. In total, 156 providers participated in either
8- or 4-hour training; 459 trainings were held with 7,804 direct access staff trained.

e The Wisconsin Caregiver Project aimed to develop a training approach that de-emphasized
“job hierarchies.” Wisconsin utilized experiential training, which is aimed at helping each
participant to experience life through a customer’s eyes to examine their own beliefs,
assumptions and stereotypes concerning abuse and abuse prevention. Program administrators
estimate that 2,100 caregivers attended training and that an additional 1,000 participants
received training at their own facility and that 207 provider representatives were trained.

There were several key findings related to the abuse prevention programs.

Abuse prevention training works best when it is ongoing and is a useful complement to
background checks: Given the multiple causes of abuse and neglect, there was a consensus that
abuse prevention training was a useful complement to background checks. Many caregivers are not
familiar with strategies for dealing with stress in a difficult work environment, or preventing and
recognizing abuse and neglect, and the State’s abuse reporting requirements.

State-academic partnerships were an effective method of organizing abuse prevention programs:
The development of all three programs involved collaboration between State agencies and
universities, and the collaboration proved successful in all three States.

Abuse prevention training programs had measurable outcomes: Evaluations of abuse prevention
programs found evidence that the programs increased staff awareness of actual and potential abuse
and improvements in staff ability to identify report and prevent abuse.
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Disclaimer Concerning HHS Role

It must be noted for the record that the views, considerations, and cost estimates stated in this report
are those of Abt Associates Inc. and States that participated in the Background Check Pilot Program,
and are not to be attributed to the Secretary of Health and Human Services or to the Administration.
The role of the Secretary and HHS staff with respect to evaluation of the Background Check Pilot
Program and to this report was limited to activities necessary to fulfill the Secretary's obligations
under section 307(a) through (e) of the MMA.
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1. Introduction

There are currently more than 1.5 million Americans in nursing homes and many more who receive
care in a community or other institutional setting (e.g., intermediate nursing, assisted living, adult
foster homes).? While most of their caregivers are dedicated professionals who strive to provide
quality care under what are often difficult working conditions, abuse and neglect does occur in long-
term care settings. Background checks are one method of ensuring that the individuals with a history
of certain criminal offenses are not employed in jobs for which they would have direct access to
patients. The underlying assumption is that there is a relationship between criminal history and
propensity to commit abuse or property theft in the future, an assumption that was supported by a
recent study that found that nurse aides with a previous criminal conviction had higher rates of
substantiated abuse than nurse aides without a criminal history.®

Section 307 of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (MMA)
(PL 108-173) authorized the creation of the Background Check Pilot Program, directing the Secretary
of the U.S. Department of Health and Human Services (HHS) “to establish a program to identify
efficient, effective, and economical procedures” for conducting State and national background checks
on “prospective direct patient access employees.” The major goal of the pilot was to improve
screening for direct patient access workers by requiring that a fingerprint-based State and national
criminal records check be conducted, as well as a search of registries that are likely to contain
disqualifying information.

Seven States participated in the pilot program: Alaska, Idaho, Illinois, Michigan, Nevada, New
Mexico, and Wisconsin. The Centers for Medicare & Medicaid Services (CMS) selected these States
to represent metropolitan and rural areas, as well as diverse and ethnic populations. The
implementation date varied across the participating States, but most programs were operational by
April 2006. The pilot ran through September 2007. The programs in Alaska, Michigan, and
Wisconsin included abuse prevention training programs.

1.1. Overview of Pilot Programs

The legislation that created the pilot program specified certain required elements of State background
check programs but also gave States considerable flexibility with respect to many aspects of
background check policies and procedures. There are important differences in the background
procedures used by the pilot States. In many ways, the evaluation examines different approaches to
conducting background checks for direct care workers rather than an evaluation of a single approach
implemented in seven different States. Understanding these differences and how they contribute to the
effectiveness and efficiency of State programs was a critical component of the evaluation. Below is a
summary of how the State programs differed with respect to key dimensions of background check
procedures.

2 Source: National Center for Health Statistics.

® Source: Ensuring a Qualified Long-Term Care Workforce: From Pre-Employment Screens to On-the-Job
Monitoring. The Lewin Group. May 2006 (http://aspe.hhs.gov/daltcp/reports/2006/L TCWqual.htm)
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e Covered employers: The MMA legislation specifies that pilot programs must include nursing
homes/skilled nursing facilities, home health agencies, long-term care hospitals, hospitals with
swing beds, intermediate care facilities for persons with mental retardation (ICFs/MR), home
and community-based service (HCBS) group homes over eight beds, and personal care
agencies approved under the Medicaid State Plan. States were allowed to expand the list of
facilities to include other providers of long-term care services. Thus, some States included
other types of employers in their pilot program such as assisted living and long-term care
residential care facilities.

o Employee types for which background checks are required: The legislation defines a direct
patient access employee as “any individual (other than a volunteer) that has access to a patient
or resident of a long-term care facility or employer through employment or a contract with
such facility or employer.” Across all of the pilot States, this included staff such as nurses,
nurse aides, home health aides, and therapists, but State policies differed with respect to
whether background checks were required for non-direct care staff (e.g., housekeeping,
administrative, dietary).

e Background check requirements for staffing agency employees: All States required that
staffing agency employees have a background check, but the responsibility for conducting
background checks typically fell to the long-term care facility where the individual was
working. Staffing agencies are not classified as licensed healthcare facilities and are typically
not regulated by the State. States varied with respect to whether or not staffing agency
workers were required to have a separate background check at every facility at which they
worked or whether the background check was good as long as they were employed with a
given staffing agency.

o Applicant self-disclosure and authorization: The MMA requires the pilot State programs to
require, as a condition of employment, applicants to provide a written statement disclosing any
disqualifying information, and a statement authorizing the State and national fingerprint-based
background check. The method for providing this information varied from paper forms that
are mailed to web-based applications. States were able to use the applicant self disclosure to
avoid unnecessary background checks on individuals who disclosed disqualifying information.

e Process for registry checks: In addition to the required fingerprint-based State and Federal
Bureau of Investigation (FBI) check, all of the pilot programs included an initial check of the
State nurse aide registry, and the Office of Inspector General (OIG) Exclusion List. Some
States also included other registry searches, such as State criminal records, sex offender and
child protection registries, in their review process. Several States developed or enhanced web
applications for conducting the initial registry checks. The web applications contain links to
on-line registries that are part of the background check, allowing these initial registry searches
to be completed in just a few minutes. In most States, these were conducted by the employer.

e Fingerprint technology: The MMA legislation requires that State and national criminal
history records be searched through a 10-rolled fingerprint search. States varied with respect
to whether fingerprints were collected using electronic methods or via fingerprint cards. In
general, States that used an electronic system for capturing and transmitting fingerprints found
that these systems provided distinct advantages over manual systems utilizing ink and
fingerprint cards that are scanned and forwarded to the State’s central repository. However, it
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was not feasible for some States, such as Alaska and New Mexico, to use electronic fingerprint
capture methods because the rural nature of these States made it impractical to provide
adequate access to the few locations with electronic fingerprinting technologies. Some States
used a combination of electronic and manual fingerprint collection.

e Fingerprint collection agency and locations: States that used electronic methods for
fingerprint collection had sites located throughout the State, in an attempt to maintain access
and minimize the burden to applicants in submitting their fingerprints. Fingerprint cards were
collected by employers, local law enforcement agencies, or fingerprint vendors, and were
submitted in person or by mail to the State central repository.

e Fitness determination process: The MMA legislation is not specific with respect to fitness
determination procedures, thus giving States considerable flexibility. States varied with
respect to the entity that makes the fitness determination decision. In five of the pilot States,
this decision was made by the agency that is responsible for regulating the employer, with
varying levels of employer involvement. In Nevada, the State’s central repository, the Nevada
Department of Public Safety (NV-DPS) made the fitness determination. In Wisconsin,
employers received the State and national criminal history records and made the fitness
determination decision.

o Criteria for fitness determination: The legislation specifies that potential employees with any
Federal or State criminal conviction or offense described in section 1128(a) of the Social
Security Act, including: felony conviction related to health care fraud, a felony conviction
related to the unlawful manufacture, distribution, prescription, or dispensing of a controlled
substance, criminal offense related to the delivery of an item or service under Title XVIII, or a
finding of patient or resident abuse or neglect, or misappropriation of property must be
disqualified for employment. All of the pilot States had additional disqualifying offenses
which bar employment, and several States mandated the number of years for which specific
convictions barred employment.

e Process for handling cases with missing dispositions: There was variation regarding whether
the State, the employer, or the employee had the responsibility for acquiring information on
cases with missing information. In States such as Alaska, where pending charges were
sufficient grounds for disqualification, little effort was made to find the final outcome of cases
with missing dispositions, and the burden was on the applicant to show that the final outcome
indicated that they should not be disqualified. In other States, either the State agency
responsible for program regulation or the State central repository attempted to obtain missing
disposition information. In Wisconsin, this responsibility fell to employers.

o Disqualifying offenses: Determining the specific offenses that should disqualify an applicant
for employment involves balancing the desire to protect patients from staff who may abuse
them or steal their property with possibly excluding workers with a criminal record who would
make good caregivers and not pose a risk to patients, thus making it more difficult to fill
vacant positions. There was considerable variation in the types of disqualifying criteria used
by the pilot States, and the length of the applicable disqualification time frame. Some States
had lengthy lists of specific disqualifying offenses; other States had shorter lists of more
general categories of convictions. Alaska, Idaho, Michigan, and Nevada had several
categories of exclusions, with some crimes (e.g., murder, abuse, sexual abuse) that resulted in
a lifetime disqualification and other types of offenses that resulted in disqualification for a
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shorter period of time. In addition to a list of mandatory disqualifying offenses, Wisconsin
allowed employers to disqualify applicants based on convictions that the employer considered
to be substantially related to the caregiver’s job. The evaluation was not able to draw any
conclusions about what offenses should disqualify an applicant.

e Consideration of pending and original charges: Most of the pilot States considered pending
charges in the fitness determination decision in some way. In Alaska, pending charges were
sufficient to disqualify an applicant; in Michigan and Nevada, pending charges resulted in the
State not being able to make a fitness determination, effectively putting the hiring process on
hold until the disposition is known. In Idaho and Wisconsin, pending charges might be
considered based on the judgment of the individual making the fitness determination decision.

e Information disseminated to employers: Five of the pilot States (Alaska, Idaho, Illinois,
Nevada, New Mexico) did not make the complete criminal history available to the employer,
and only indicated whether the applicant was cleared for employment or disqualified. One of
the two Michigan agencies that processed background checks provided a summary of the
applicant’s criminal history to the employer, while the other agency gave only the fitness
determination decision. The Wisconsin model of fitness determination required that the
complete criminal history record be made available to employers, and they were able to
consider information beyond the mandatory disqualifying convictions that might have been
substantially related to the applicant’s job duties.

e Provisional employment policies: All of the States had provisional employment policies that
permitted employers to hire staff pending the completion of the background check, but there
was variation in the level of supervision required for provisional staff and the point in the
background check process at which an individual could begin provisional employment. Given
the differences across States in background check completion times, the length of provisional
employment varied substantially.

¢ Rehabilitation review policies and procedures: Five of the pilot States had a process for
applicants to dispute the result of the background check on the basis that they had been
rehabilitated and did not pose a danger to patients. Rehabilitation review programs can
decrease the workforce effects that would result from unnecessary disqualifications. Michigan
and Nevada, the two States that did not have a rehabilitation review process had some offenses
that resulted in disqualification for only a limited period of time. This is an alternative
approach for allowing applicants to demonstrate rehabilitation.

o Enforcement of background check requirements: All of the pilot States monitored
enforcement for background check requirements via the State agency that is responsible for
licensure and certification.

e Time period that background checks cover: Section 307 of the MMA, requires the pilot
States to conduct a State and FBI background check upon the hire of each new direct patient
access employee. However, several States allowed recent background checks to be
transferable to new employers. After the pilot, most States planned to relax the requirement
that new fingerprint-based checks be conducted every time an individual changes jobs.

o Liability limitations: All of the pilot States had provisions that protected employers from
liability resulting from their employment decisions that were based on information obtained as
part of the background check.
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1.2.

Costs of background checks: There was considerable variation across States in the costs of
background checks and whether pilot funds were used to cover these costs. All of the States
had a $24 cost for the FBI background check. There were additional charges for the State
fingerprint check ($10 - $45), fingerprint collection (which may be as high as $40), the State
name-based check, and other fees of up to $30. The range of total background check costs
varied from $44 in Wisconsin to up to $124 in Alaska.

Payment for background checks: Five of the pilot States (Idaho, Illinois, Michigan, New
Mexico and Wisconsin) used pilot funds to cover all or part of the background check costs. In
the other States, employers typically covered these costs (although, in some States, employers
were allowed to pass some of the costs onto applicants).

Overview of Evaluation

The evaluation of the pilot program was conducted by researchers from Abt Associates and the
University of Colorado at Denver and Health Sciences Center. The evaluation was organized around a
set of specific evaluation topics specified by the MMA legislation (Sec. 307(e)(1)-(8) that created the
pilot and, in paraphrasing, is designed to:

Review the background check procedures used by the pilot States and identify the most
efficient, effective, and economical procedures for conducting background checks.

Assess the costs of conducting background checks.

Consider issues related to whether employers or employees should be required to pay for
background check costs.

Consider whether the costs of conducting background checks should be allocated to both
Medicare and Medicaid and identify potential methodologies for doing so.

Determine the extent to which background checks result in unintended consequences, such as
a reduction in the size of the available workforce.

Review the forms that States use as part of their background check process to develop a model
form that may be used for a national background check program.

Determine the effectiveness of background checks conducted by staffing agencies.

Recommend options to CMS to consider in specifying appropriate procedures and payment
mechanisms for implementing a national criminal background check program (See Appendix
K).

While the evaluation included quantitative analyses of the volume, outcome, and processing time of
background checks, qualitative inquiry and the subsequent analyses of the qualitative data collected
were central to the evaluation of the pilot program. This qualitative emphasis was appropriate given
the study questions that were addressed as part of the evaluation. The information presented in this
report is based on information collected as part of a comprehensive review of written materials on pilot
State programs that were provided to CMS either by the States directly or through the implementation
support contractor (CNAC), interviews with program officials in each of the pilot States, site visits that
were made to each pilot State, and data submitted by pilot States on the volume, outcome, and
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completion times of background checks. See Appendix A for a description of the methods used in the
evaluation and Appendix B for the interview protocols that were used for the telephone interviews and
site visits.
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2. State Experiences in the Pre-Pilot Period and
Motivations for Participating in the Pilot

As part of the analysis of State background procedures (evaluation topic (e)(1) from Section 305 of the
MMA), the background check programs that existed in States prior to the pilot were reviewed. An
understanding of State’s pre-pilot experiences is important for understanding the types of background
procedures used by States during the pilot and the goals of State pilot programs.

2.1. State Experiences in the Pre-Pilot Period

By design, States awarded pilot program grants by CMS had some previous experience with an
existing publicly-sponsored background check program that was intended to protect vulnerable
populations. While the CMS Pilot Program introduced and required some degree of uniformity and
policy consistency resulting in mandatory changes to some pre-existing programs, the basic goals of
these programs were consistent with those of the MMA for conducting background checks.

The evolution and development of background check programs for healthcare workers in long-term
care have been underway for several years. Through these prior efforts, important innovations have
been achieved to improve the effectiveness and efficiency of large-scale background check programs.
Throughout this process certain challenges have emerged, and important lessons have been learned by
States. These experiences provide a wealth of information that is germane to the evaluation, in that
they provide:

e Important information regarding what it may require for States to begin a background check
program if none is currently in place.

e Important lessons in terms of the how State officials and program users may work together to
create successful programs, overcome obstacles, and assure the protection of vulnerable
populations.

e Information that can inform policy options for consideration in implementing a national
background check program for long term care.

Thematic Analysis

Analysis of how the programs in the pilot States emerged prior to participation in the pilot program
identified 12 cross-cutting themes related to State pre-pilot programs.

State required background checks for long-term care (LTC) entities started in the 1990s with State
mandates from general assemblies and/or executive orders from governors.

Each of the pilot States had existing background check programs in place prior to joining the pilot
program. Many of these programs began over 10 years ago with their origins in public policy
initiatives from the 1990s. Stakeholders often cited specific legislative language regarding the original
background check program or programs in their States. In some States, such as Idaho and Wisconsin,
a single program was established to require background checks for all covered provider types.
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Separate programs were established to cover various providers in other States, such as Alaska and
Michigan, but with a common intention to protect vulnerable clients. For example, Michigan had two
programs; one to protect nursing home residents and the other was for adult foster care and homes for
the aged. Alaska had 19 different regulatory schemes covering background check programs.

The genesis of pre-pilot background check programs was to protect children and vulnerable adults
and to centralize background checks for long-term care and other healthcare workers into a single
organized unit.

Pre-pilot programs were developed due to a general concern for the safety of vulnerable populations in
both long-term care (aging) and children's services. For example, the State of Idaho initiated its first
background check requirement for any Medicaid-funded children's program. State officials cited a
general concern for protecting long-term care clients as a major impetus for the original State
programs, with particular emphasis on children and vulnerable adults. Even though many healthcare
industry workers were already required to have criminal history checks as part of their licensing or
certification requirements, a centralized system of screening workers that was administered at the State
level was seen as important.

Champions of initial programs included elected officials at the State and national levels,
government policymakers, and selected provider groups. Critics of programs were not readily
identified by stakeholders in most States.

Protecting vulnerable populations from incidents of abuse, neglect and theft is a popular notion with
clear policy support and program implementation implications. Policies to require background check
screenings were grounded in popular support to protect vulnerable clients from potential harm that
might be perpetrated by caregivers with a criminal history. Opposition to programs was not widely
identified or cited by stakeholders in most States, as the programs were generally viewed as a way to
improve patient safety and quality of care. However, the burden of costs to conduct background
checks was a cited concern, particularly in States where employees might be required to pay a portion
of the costs.

Provider types required to have a background check were highly variable in participating States
during their pre-pilot programs.

Some States focused only upon workers in facilities that were funded by Medicaid or other State-
sponsored programs, or the providers of child welfare services. However, some States were very
comprehensive in their approach, and their programs encompassed workers in a variety of settings,
regardless of the source of funding to the provider.

None of the pre-pilot program used Live Scan technology, but relied on hardcopy prints and manual
systems for processing results.

Prior to the pilot, the States that had required a fingerprint-based background check relied primarily on
fingerprints rolled using ink and paper. Live Scan technology was viewed as an upgrade to program
technology in most pilot States, but there were often financial or other barriers to adopting this system
of processing background checks for programs in place prior to the pilot program. Some States relied
on name-based checks and did not conduct the national FBI fingerprint-based background check.
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Many pre-pilot programs benefited from uniform implementation, formalized functions, or other
requirements already in place when programs began.

Most States had a designated agency that was responsible for ensuring that the overall background
check program was properly implemented and enforced. Alaska was the notable exception. In
general, this designated agency was the State health department. Inter-agency agreements or other
arrangements were often viewed as necessary to ensure successful implementation of all program
requirements (e.g., oversight, enforcement, fitness determination, appeals, or financing). For example,
State law enforcement agencies (State police, department of public safety, etc.) generally processed
criminal history record requests and returned results to the primary agency responsible for screening
long-term care workers.

Background check programs were funded by a combination of grant funds and fees with minimal
State general funds support (e.g., for IT/infrastructure funding to assist with start-up technology).
Stakeholders noted that it was a strain on State agencies to implement new programs without new
general funds from the State. User fees were intended to cover the costs of program operations. Due
to differences in cost structures and registries checked, fees varied tremendously across States, ranging
from less than $10 (State registry name-based check only) to over $70 in the pre-pilot programs.
Fingerprinting fees were also common and varied in their collection and requirements. In some States,
additional resources for program implementation (i.e., "start-up costs") were available based on
legislative allocations or special budget provisions for these purposes.

Fitness determination and appeals locus, processes, and criteria varied greatly within and across
States with a broad range in standards for approval.

Processes for fitness determination in the pre-pilot time frame varied considerably across and
sometimes within States. The program in Nevada had a well-defined process with background checks
centrally processed using specific statutory criteria. Only the outcome of registry checks was shared
with providers, applicants, or other State agencies. In several other States, such as Alaska, the
programs provided considerable leeway for judgment to be used to match unique circumstances
regarding individual cases (made possible since entities requesting the background check information
received the criminal history record). In Wisconsin, employers were delegated the authority to
conduct the name-based registry search, review the resulting information, and exercise judgment
regarding fitness for employment.

States varied with respect to whether disqualifying convictions resulted a lifetime or time-limited
ban on employment.

In reviewing the pre-pilot programs, there were a number of barring conditions that were similar to
those outlined in the MMA, and subsequently adopted by States in their pilot programs. The concept
of lifetime versus time-limited criteria was embraced by a number of the States, as well. The
similarities in the establishment of barring convictions, the identification of those carrying a lifetime
ban from employment, and those that were time-limited evolved contemporaneously in the pilot States.
The key differences in the evolution of the pre-pilot programs were the wide range of philosophical
and structural approaches to the implementation of programs to allow for any form of judgment to be
introduced into the background check process.
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Turnaround time was a persistent programmatic issue across States in the pre-pilot phase.

Through the inception and ongoing development of the pre-pilot programs, there was a general
frustration concerning the time frame required to conduct a comprehensive background check. The
time frame required to complete a background check often required extensive periods of provisional
employment for workers. These periods frequently extended from weeks to several months. Delays in
completing a background check had consequences ranging from delays in the hiring process,
employers losing qualified workers to other job opportunities with less burdensome pre-employment
screening, to the extended exposure (up to several months) of vulnerable individuals to workers that
may ultimately be found ineligible for employment based upon their criminal history.

Many stakeholders were not sure if pre-pilot programs were effective. Reasons varied from lack of
institutional memory to a lack of appropriate data.

Stakeholders were not always able to provide details about their pre-pilot programs as some had little
or no first-hand knowledge of the activities that may have occurred prior to their current assignment to
the pilot program. In general, there was a sense that the pre-pilot programs had a deterrent effect that
may have discouraged individuals with criminal histories from applying for positions that were subject
to a background check. However, opinions regarding the effectiveness of the background check
processes themselves were variable and, in some cases, the pre-pilot programs fell short of the
stakeholders’ expectations. It is also noteworthy that only one State could provide any data regarding
the throughput and hit rates for the pre-pilot program, making it difficult for States to draw conclusions
about the effectiveness of pre-pilot programs.

There was a steady increase in demand for background checks in the pilot States during the pre-
pilot phase.

During the pre-pilot programs, the volume of background checks grew significantly. Stakeholders
attributed this growth to the expansion of background check programs to include new provider types
over time and full implementation of background check initiatives as the programs matured. Beyond
the background check programs for long-term care workers, growth was also experienced in overall
fingerprinting activities. This growth occurred for both criminal fingerprints as well as for civil
fingerprints which had implications for the lead background check agency for the pre-pilot programs
and for the law enforcement agencies that processed the fingerprints.

Lessons Learned by States in the Pre-Pilot Period

The initial authorization and subsequent implementation of the seven pre-pilot programs provides
important lessons for use by policymakers in the design of a national background check program.
These lessons come from the work accomplished by State officials and stakeholders within their States
as they first worked to design their initial programs and then encountered challenges and obstacles or
target areas for improving their programs over time.

Based upon the qualitative data collected from stakeholders in each of the participating States, the
lessons learned assisted them to make decisions regarding the background check procedures that
would be the most efficient, effective, and economical as they implemented their pilot programs.
These key lessons are summarized below:
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Except for Wisconsin, States learned that it was beneficial to designate a central lead agency to
manage the entire background check program in order to achieve their goals for efficiency and
effectiveness.

Programs that were decentralized throughout various regions of a State and those that had different
agencies in charge of background checks based upon the provider type encountered difficulty in
implementing an effective program. The term “effective” in this sense refers to the ability of a State to
implement and enforce a uniform set of disqualifying conditions, and to consistently enforce the intent
of the program to protect vulnerable populations. Most of the pilot States supported a centralized
system. One State, Wisconsin, had a decentralized program in which fitness determination decisions
were made by employers, Wisconsin’s system was considered effective by almost all of those from the
State that were interviewed as part of the evaluation. One other State, Idaho, was considering moving
toward an employer-based fitness determination process toward the end of the pilot period Alaska’s
pre-pilot program did not have a central lead agency, and a major goal of the pilot program in that
State was to designate a central lead agency to manage the background check process.

There evolved a consensus among States during their pre-pilot programs that the use of Live Scan
technology was key to reducing processing times.

Generally speaking, States struggled to provide the results of background checks in a timely manner
with any consistency. The reasons for delays ranged from time delays associated with getting the
fingerprints taken by local agencies, to the handling and mailing of hard copy fingerprints, to issues of
inadequate staffing for the manual processing of fingerprints and manual completion of State
background checks. While the benefits of Live Scan technology were widely recognized, it was also
recognized that the use of Live Scan would not be feasible in some rural areas, given the low
fingerprint volume.

Pre-pilot programs did not convey any uniformity across States regarding the use of judgment to
assess an individual’s circumstances in applying these criteria.

In general, the concept of having some types of crimes result in lifetime disqualification while others
resulted in disqualification for only a specified period was embraced by the States. While there was
some variability in disqualifying crimes across States, there was general consensus that there should be
some minimum uniform standard imposed at a national level concerning which conditions/crimes
should become barriers to employment in settings with vulnerable long-term care clients.
Additionally, there was a general belief that States should be able to supplement the list to meet the
needs and standards of specific States. State pre-pilot programs were diverse with respect to rules
regarding fitness determination for applicants with a disqualifying crime. Some States were quite
strict and did not allow any judgment to be applied, while others had rehabilitation review programs
that allowed the specific circumstances of an individual to be considered in making a final fitness
determination decision.

States learned that adequate and consistent funding was a critically necessary element for the
successful operation of a background check program.

Funding could come from a number of sources, but must be sufficient to sustain the requisite staffing
and information technology. In general, State agencies experienced a strain on their budgets as they
attempted to implement new programs without new general funds from the State. Most pre-pilot
programs were funded with a combination of user fees, and shifting of resources and/or staff from
other programs or agencies; some States were able to obtain special legislative appropriations. A
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consistent concern with implementation and program functioning during the pre-pilot phase was the
ability to access adequate information technology support to ensure that their systems and program
were able to keep up with increasing demand.

These important lessons carried States through the evolution of the pre-pilot programs to the
development and implementation of the pilot program. They provide critical information for
policymakers to consider in the development and implementation of a national background check
program, and can be used to inform State-level decision-making during the design phase of any future
effort.

2.2.  Why Did States Participate in the Pilot Program?

Participation in the pilot program required a significant commitment from participating States. Each
participating State was required to prepare a detailed grant proposal that described how the State
proposed to meet the CMS program specifications. At the outset of the pilot program, States could
only estimate what the level of effort would ultimately be required, yet all were able to enumerate
many of the challenges anticipated. Despite the challenges, the seven participating States remained
motivated to proceed. Understanding these motives for participation is integral to understanding the
needs and constraints that might exist within other States if a national background check program is
mandated. This section of the thematic analysis examines the motivations for participation in the pilot
program, within the overall context and shared experiences of the seven participating States.

What Led to State Participation in the Pilot Program?

A number of key factors were identified by States as motivators for seeking participation in the pilot
program. These included the following:

o Elected officials were particularly interested in strategies to protect vulnerable populations.

e Stakeholders saw the CMS pilot program as a mechanism to leverage Federal dollars to meet
what some perceived to be the inevitable Federal requirement for States to enhance existing
State-regulated and funded programs or to mandate other States to implement such programs
in the future.

e State agency directors viewed the pilot program as a mechanism to enhance and automate
existing programs to be more efficient and streamlined.

e Provider groups viewed the pilot program as a mechanism to subsidize the fees associated
with background checks.

e State officials wanted an evaluation of the costs and benefits of conducting background
checks.

Program Champions and Critics Played an Important Role on Program Design

While States were not able to consistently point to any single watershed event or group of specific
events that led to the decision to participate in the pilot program, many were able to identify specific
program champions (beyond the elected officials and agency heads already mentioned) that were
active in the State’s decision to move ahead with the pilot program application, and in shaping the
programs themselves. These champions included provider groups and advocates for the elderly.
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Provider groups in several States advocated for participation in the pilot program due to the available
funding and the possible use of funds to defray the cost of processing background checks. Elder
advocates such as the State long term care ombudsman were strong supporters of the CMS Pilot
Program as a mechanism to protect vulnerable adults.

The following representative quotes support these key themes:

e [The provider association] "approached [the State] and asked [us] to seek the grant.”

e “Anything that [our providers] can do that will potentially keep something untoward from
happening to a resident or a patient in your facility has got to be a good thing.”

e “[The] ombudsman want[s] to make sure we can do preventative screenings as quickly as
possible.”

Not every group was supportive of implementing the pilot program, and the concerns expressed by
these groups had an important effect in determining the overall design and scope of State programs.
More specifically, many long-term care providers were concerned that conducting background checks
would lengthen the time frame and cost associated with maintaining a workforce, increase the cost of
doing business, add to workloads, ignore the needs of rural communities, and that the presence of the
program may shrink applicant pools.

Some representative quotes from groups expressing concerns are presented below.

e [The program was] “another administrative nightmare [for providers]. It felt invasive in terms of
what we were already doing.”

e [Some long-term care] “employees feel very violated. Feel that their rights have been violated,
having to give out their social security number when they’'ve been told not to do that. She had
a few employees quit over it.”

e [The program would add] “substantial cost and we wanted the State to cover the cost.”

e “We weren't really happy — but we complied. It was a one size fits all program — when it was
created. Ramifications for rural counties were not given consideration.”

2.3. Pragmatic Policymaking at the State Legislature and with Rulemaking
Bodies

The timing of the pilot program presented numerous challenges for States, as enabling legislation was
required, as well as the implementation of regulations. It was during these policymaking events that
States determined the scope and scale of the pilot programs. Due to the time constraints associated
with the period for performance of the pilot program, States were required to become pragmatic in
their decision-making processes, and rapidly make final decisions regarding program design. The key
characteristics of these policymaking processes were as follows:

Abt Associates Inc. Evaluation of the Background Check Pilot Program 13



o Enabling Legislation: Seeking enabling legislation was a significant issue for some States,
and required the re-codification of existing statutes in addition to adding new provisions.

e Statewide versus Partial State Implementation: While some States chose to implement the
CMS Background Check Program Statewide, others chose to implement the program only in
specific pilot counties deemed to be representative of the entire State. Some States also chose
to phase—in their programs to spread out the workload associated with implementation.

e Structure of State Government: Issues of designating lead agencies, assigning specific
agency responsibilities, and budgeting resources were critical issues for State legislatures to
decide.

e Background Check Fees: Decisions regarding the inclusion of certain provider types
sometimes hinged upon the use of pilot program funds to subsidize the cost to providers for
background checks.

o Employees Covered: Legislative and rulemaking processes often included debates and
discussions leading up to the final decisions regarding what employee types were required to
have background checks.

e Policymaking Processes: Many States established advisory bodies and solicited written
testimony for use in making final program design decisions.

The quotations listed below are representative of the policymaking issues faced by States as they
sought the required authority to implement their programs.

e “Who should pay for the background checks? [We believed it should be the] facility, but the
industry wouldn’t agree. Could they claim it on their cost report? Possibly. Costs can be
passed through as part of the legislation and might be part of the new bill, too (not sure if
amended or not). What about providers on a fee schedule vs. cost-based reimbursement?”

e “As a result of the statutory requirements, not just for the Department of Health, but for others,
we have actually changed the way we do business because the applicant processing has
become such a large part of what we do.”

e “Stakeholders noted that they won’t support [the legislation] if there’s additional costs to them.”
e “We refit the statute to fit the CMS pilot.”
e “There was a phase-in process to reach out to the providers.”

e “We thought all providers would start all on the same day, but we changed it to phase-in so we
could check any challenges first on a smaller scale before the rest of the providers.”

e [Providers] “weren’t opposed to background checks, but scared of the disqualifiers. The fate
of the potential employees would be in hands of a committee to decide. Those pieces were
huge negotiation pieces for all parties.”

e “As part of the demonstration project, DHSS will lead a legislative initiative to reframe and
rewrite the health and welfare facility and program licensing laws and regulations.”

e “[The] Implementation Committee met until spring '06, to talk about [the] nitty gritty stuff.”

e “There were 3 advisory committees.”
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2.4. Pilot Program Goals

In addition to the goals specified by CMS for the pilot program, States had their own goals in mind for
these programs as they developed their enabling legislation and implementing rules. These goals fell
into the following general categories:

o Program Expansion: States sought to extend their programs for background checks and
fitness determinations to improve access to fingerprinting facilities, and in some cases, to
include additional providers and employee types serving vulnerable populations in long-term
care settings.

¢ Enhance Programs Using Electronic Systems: It was a high priority for States to develop
and implement electronic data interchange interfaces to streamline the submission and
reporting background checks.

e Training: A critical program feature included specific efforts to effectively train staff and
providers to efficiently carry out the requirements of the background check program.

e Compliance: Improving provider compliance with background check program requirements
was viewed as an important area needing attention in many States.
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3. State Program Descriptions

Section 305 (e)(1) of the MMA specified that the evaluation include a review of the procedures used
by pilot States to conduct background checks. This section provides a description of each State’s pre-
pilot and pilot programs. A more in-depth comparison of State background check procedures is
contained in Chapter 4.

The information in this chapter uses data from these sources: State grant applications and operational
protocols, State final reports, telephone interviews with key informants and stakeholders from
participating States, the presentations made by States at the annual State grantee conference, and
information collected as part of the site visits that the evaluation team made to each pilot State.

3.1. Alaska

Pre-Pilot Program

Program Authority: Under Senate Bill 125 there were many State and Federal regulations that
required criminal background checks for health care employers. As required by State law, Alaska’s
Department Health & Social Services (AK-DHSS) maintained administrative control over the State’s
background check system through three of its 14 divisions: Division of Public Health (DPH), Division
of Senior & Disabilities Services, and the Office of Children's Services. As part of the reorganization
directed by Executive Order 108, introduced by the Governor in March 2003, AK-DHSS consolidated
all of its licensing functions in an effort to streamline functions and make services more efficient and
cost effective. The Section of Certification & Licensing was established in 2004 to provide
administrative and regulatory oversight for conducting background checks.

Program Description: Prior to passage of the new legislation that consolidates program authority, the
pre-pilot program for Alaska could be best described as many separate programs without uniformity
with 19 programs administered through 12 statutory requirements for licensure. According to
information from the transmittal letter from the Governor of Alaska for Senate Bill 125, “the
complexity of the existing statutes and regulations and the absence of any clear rationale for the wide
variation in standards for licensing, enforcement, and appeals resulted in a very burdensome and
bureaucratic system.” Alaska maintained a comprehensive, yet disparate, system of background
checks including name- and fingerprint-based criminal investigations at State, regional, and national
levels.

The goal of the pre-pilot program was to ensure that individuals with a disqualifying crime were not
employed as direct caregivers. However, the provisions and requirements for potential employees
were not consistent, and the cumbersome administrative structure created some confusion among
employers. The program required background checks for employers, contractors, and volunteers at
both long-term care and child care facilities, and included a range of care program and services.
Included groups were: assisted living homes, long-term care services, home health agencies, swing-
bed units, home care employers, older Alaskan services, adult day care/respite, personal care
attendants, care coordination/case management, child placement programs. Many providers in the
State offer multiple service programs and were subject to multiple statutes and regulations, and the
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statutes regulating these programs sometimes had different definitions as to which crimes would
disqualify an applicant for employment. As a result, employers would sometimes be able to hire
individuals for one service category but not for other service categories, even though work
responsibilities would be essentially the same for both jobs.

With many divergent programs, the screening process varied widely. The Alaska Department of
Public Safety (AK-DPS) processed and maintained both name- and fingerprint-based criminal history
records. There were other divisions under AK-DHSS with their own processes and policies. This
included the Divisions of Behavioral Health, Senior Disabilities, the Office for Children Services,
Child Care, and the Division of Public Health. Individual care facilities and programs developed their
own procedures for obtaining name-based criminal history reports from AK-DPS. For fingerprint-
based reports, potential employees typically provided rolled fingerprints obtained at the long-term care
employer's place of business, from a contract employer working on behalf of the employer, or through
a private fingerprint business in the State. The AK-DPS processed the fingerprints to obtain a
background check. There was no electronic submittal of fingerprints.

AK-DPS performed the Alaska State criminal history record search, as well as the Western
Information Network (WIN) search.® If there was no Alaska or WIN adverse information, AK-DPS
then sent the fingerprints to the FBI’s Integrated Automated Fingerprint Identification System (IAFIS)
for search and review. The search sequence for background checks was: 1) the Alaska Public Safety
Information Network (a name-based check); 2) nurse aide registries; 3) court records; 4) State and area
Automated Fingerprint Identification System (AFIS); 5) Federal IAFIS. Requesting agencies or other
investigative units also checked the Alaska Nurse Aide Registry and/or the Alaska Sex Offender
Registration Central Registry as part of the investigative process, although they were not required to
do so. Fingerprints received were processed to obtain a State as well as an FBI background check.
AK-DPS queried the criminal history databases, but did not make any fitness determinations. If the
search was limited to State records, AK-DPS would release the criminal history to the requesting
employer, but the national searches had to be screened internally.

Background Check Fees: With divergent programs and requirements, the background check fees
varied. The cost of a background check was at least $59 ($35 for the State check, $24 for the FBI
check). There was an additional charge associated with the rolling of prints, which average about $25,
but could be as low as $5 or as high as $40. Generally, fees for the background checks were paid by
the employer, but this varied depending on the specific employer.

Pilot Program

The Alaska Criminal Background Check Pilot Program was implemented with direction from Alaska’s
governor. With the enabling legislation in place (SB 125), the goals of the general assembly and the
governor’s office were aligned regarding the need to increase uniformity among Alaska’s multiple
background check programs and requirements. The passage of this law enabled the State to
consolidate and standardize background check regulations within AK-DHSS. When these changes

*WIN is a computerized fingerprint identification system and network containing centrally the fingerprint
records of nine western States; Alaska, California, Idaho, Montana, Oregon, Nevada, Utah, Washington,
Wyoming.
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were occurring (early 2006), the AK-DHHS was also going through a major reorganization that
brought the regulation of providers of care (acute care, hospice, home health, licensed assisted living
facilities and certified long-term care) under the purview of AK-DHHS. Funding from the pilot
program helped to speed up this reorganization and restructuring process. Officials in the State believe
that the pilot program helped create a more efficient background check program with uniform
documentation and a central clearing house where all the information is kept.

The background check requirement applied to any individual or entity that is required to be licensed or
certified by the State or that receive funding from the State’s DHHS. The Background Check Unit
(BCU) within Certification and Licensing Section in DPH was created to implement and manage the
background check program.

Program goals and components: Goals of the pilot program in Alaska included:

e Establishing a single administrative unit to oversee all aspects of the background check
program across divisional and program boundaries within DHSS. As a result of the
reorganization, the fingerprints to be processed are now coming from a single, centralized
source rather than from individual employers.

e Centralizing the fitness determination within the BCU, allowing for a more uniform fitness
determination process. The appeals process was also centralized within the BCU.

e Developing uniform definitions and descriptions of disqualifying information applicable to all
licensed and certified programs under the authority of AK-DHSS.

e Extending the background check requirement to managers and staff in currently unregulated
programs.

e Developing a comprehensive set of measurements and reports across the various long-term
care agencies and programs in AK-DHSS.

o Developing electronic data interchange interfaces for submission and reporting of background
investigation requests and receipt of findings between DHSS and AK-DPS.

e Supplementing the existing State and Federal criminal history information with other potential
sources of disqualifying information in the investigative process, including the addition of a
specific registry of employee misconduct and access to court records in addition to conviction
data.

e Improving the technology for background checks by moving to greater use of Live Scan
equipment and software, allowing some fingerprints to be captured electronically, and
eliminating the need for collecting redundant fingerprints from applicants by implementing a
rap back system..

At the time of the evaluation team’s site visit (mid-2007), AK-DHHS was performing background
checks using a 10-digit electronic fingerprint card and ink rolled cards for fingerprinting, which had
recently replaced manual fingerprinting and processing. Live Scan submission capabilities were slated
for testing and were to be implemented by late 2007 and, thus, could not be assessed or observed by
the evaluation team. Personal computers, printers, portable manual fingerprint rolling kits, and card
scanning units to transmit hand rolled fingerprint cards electronically to the AK-DPS were provided to
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the locations in charge of fingerprinting and background screening. The AK-DPS’s role on the pilot
program included the processing and maintenance of both name- and fingerprint-based criminal
history records. A central electronic database was created for the pilot program, complete with
applicant process information, required forms, and contact information. Access to these data were
limited only to the criminal justice technician, employer, and applicants through their unique assigned
access code. The AK-DPS was also in the process of implementing their rap-back system
enhancements.

Authorizing legislation: Executive Order 108, which was introduced in March 2003, directed the
State’s DHHS, to establish centralized licensing and related administrative procedures for a wide
variety of regulated health care employers including ambulatory surgical centers, assisted living
homes, child care facilities, child placement agencies, foster homes, free-standing birth centers, home
health agencies, hospices, or agencies providing hospice services or operating hospice programs,
hospitals, intermediate care facilities for the mentally retarded, maternity homes, nursing facilities,
residential child care facilities, residential psychiatric treatment centers, rural health clinics, and
runaway shelters. Alaska State Law (Section 47.32), which became effective in July 2006,
consolidated the State’s licensing and certification activities.

Alaska State Law (Section 47.05), which passed in May 2005, specified that DHSS implement a
single, consolidated background check process across all of its programs. The background check
program became effective in March 2006. Under the statute, all service employers with direct client
contact were required to submit to a background check. This included volunteers and contractors who
have regular, unsupervised client contact. The legislation specified that individuals who have been
“charged with, convicted of, found not guilty by reason of insanity for, or adjudicated as a delinquent
for, a crime that is inconsistent with the standards for licensure or certification established by the
department by regulation” may not be hired or work as an unsupervised volunteer.

Cost: The fees for a background check in Alaska were $84. This fee included a fingerprint-based
criminal history investigation report that covers the Alaska, a national report from the FBI, and a
BCU processing fee. An additional $25 rolling fee was applied per two sets of fingerprints. There
is no charge to access the Nurse Aide Registry, the Sex Offender Registration Central Registry, or
the OIG Provider Exclusion List. The provider was responsible for payment of any portion of the
fees not allocated to the individual as established by the written policies of the provider.

Who is screened and what happens: Any candidate for a long-term care position must authorize
the AK-DHHS to check appropriate registries and to perform a State and national criminal
background check. Candidates were able to begin provisional employment after completion of the
initial registry checks, which include a name-based check of Alaska criminal records. While
working provisionally, the employee received direct supervision, must not have any unsupervised
contact with patients, and must not have any access to or control over medications, financial
resources, or property of a person under care.

Upon the completion of a background check, individuals with no criminal history were given a clear
posting in the centralized data system (via the AK-DHHS web site) and a letter was sent to the
individual, the employer, and the applicable regulatory division indicating that the individual was
cleared for employment. This information was also posted on the BCU web site. The notification
process was similar for those who were disqualified based on the background check. The letters

Abt Associates Inc. Evaluation of the Background Check Pilot Program 19



sent out by the BCU included information on the reason why the individual was disqualified, and
the individual was notified about appeal procedures.

Figure 3.1 is a map of the pilot program processes used in Alaska and Table 3.1 contains a summary
of the key features of Alaska’s pilot program.

Disqualifying crimes: Employment was denied and considered a permanent barrier crime that
excluded one from consideration for employment for the following acts: criminal offenses related to
delivery of an item or service under a Medicare program or any State health care program, crimes
related to patient abuse, felony conditions relating to health care fraud or controlled substances,
barrier crime offenses listed in 7 AAC75.215, or abuse/neglect. Individuals committing these
crimes were permanently banned from long-term care employment. A centralized Employee
Misconduct Registry was created by Alaska for individuals deemed “unfit” in direct patient contact
within long-term care facilities.

Individuals determined unfit to work due to other offenses could only resume working after a certain
time period passed (depending on crime committed, this time ranges from one to 10 years) and they
have fulfilled any court requirements such as attending an anger management course. A variance
request to allow the individual to begin work before the specified time frame could be made only by
an employer for an individual nearing one’s requirement completion. This request would be
reviewed by the State oversight agency and the Variance Committee to decide whether or not the
individual in question could indeed begin work. The final decision regarding the variance would be
made by the Commissioner of Health and Social Services. The process could take up to 30 days to
complete.

In Alaska, pending and original charges were considered in the fitness determination decision. The
legislation that created the State’s background check requirement specified that individuals who
have been “charged with, convicted of, found not guilty by reason of insanity for, or adjudicated as a
delinquent for, a crime that is inconsistent with the standards for licensure or certification
established by the department by regulation” may not be hired or work as an unsupervised
volunteer. When an individual is convicted of a lesser charge, the barrier and associated time frame
was based on the conviction, not the original charge. Original charges are considered if an
individual requests a variance (rehabilitation review) for a barrier crime.

Appeal: An individual could appeal the AK-DHHS BCU decision by challenging the accuracy of
the conviction, asserting an error was made in the decision to classify an offense from another
jurisdiction as meeting the definition of a barrier crime in Alaska, and the individual may appeal on
the basis of being rehabilitated. Appeals must have been made in writing to the AK-DHHS BCU
within 10 days of receiving a notification of being unfit to work. The AK-DHHS BCU could
require an individual to provide additional information after filing an appeal, which must have been
provided within 30 days of the request by the BCU. If information was accepted as valid,
corrections to AK-DHHS records were made and a revised fitness determination forwarded to the
appropriate parties.

Use of pilot funds: The State was awarded $3,400,000 in grant funds to implement the CMS
Background Check Pilot Program. The grant funding was concurrent with the State’s restructuring
and allowed AK-DHSS the ability to initiate a comprehensive overhaul to standardize LTC statutes
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and regulations for background check requirements across all State programs, laying a foundation for a
program that continues to operate after the end of the pilot. Grant funding also was used to support
efforts to implement a more effective fingerprint-based criminal history records investigation and
fitness determination program.

The State used the $3.4 million as follows:

e $1.77 million for program staff

e $440,000 for indirect costs

e 3$435,994 for the State's rural Live Scan system

e  $249,517 for program infrastructure

e $205,810 for department core services

e $75,750 for legislation and regulation development
e 370,000 for State IT database enhancements

Number of background checks and outcomes: The pilot program in Alaska was active between April
3, 2006 and September 30, 2007. During this period, there were 23,864 background checks initiated,
an average of around 1,325 per month. More than 9,000 of these were initiated between March and
May 2007, a period when some of the State’s largest hospitals submitted background check requests
for all of their employees.

As of September 30, 2007, 63 percent of the background checks in the State were still pending. This
reflects the lengthy amount of time required to complete the background check process in the State
(see Section 6.1). During the pilot, the State cleared 5,399 individuals for employment and
disqualified 768 applicants. There were an additional 2,427 voluntary withdrawals; this includes those
who failed to complete the authorization or disclosure forms, those who failed to submit fingerprints,
and those who terminated employment while the background check was pending and no longer
required the background check.

Processing times: Alaska had the slowest background check completion times of the seven pilot
States. The State was overwhelmed by the volume of background check requests, which was a
function of the large number of provider types included in its program (many of which were for
provider types that were not required under the pilot program). Due to the amended legislation,
Alaska included all hospitals as opposed to only hospitals with swing-bed units) in its statewide
background check program, and it also required background checks for current employees in
addition to new hires.

On average, the fitness determination process in Alaska took about 196 days to complete. This
included about nine days from the initiation of the process to the time fingerprints are collected,
and an average of 21 days from the time that the application was initiated until registry checks
were completed. The State submitted State and FBI fingerprint requests in batches, and it
typically took about a month from the receipt of fingerprints until the initiation of the State and
FBI background checks. On average, it took 114 days for the State response, which typically
occurred about 150 days after the initial background check request. The Federal response typically
took about two weeks longer. On average, employers and applicants were notified of the fitness
determination process about 200 days after the initiation of the background check.
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Combined with difficulties in the creation of its online application submission and database system
and staff turnover, the State struggled to process background checks in a timely manner. Towards
the end of the pilot, the State was increasing electronic collection of fingerprints, at least in urban
areas, and this is expected to quicken processing times in the future.

Challenges: A general and unique challenge for the Alaska program is that the program covered an
immense geographic area with many remote locations and limited highway infrastructure. The State
experienced other challenges related to regulatory implementation, creation of the State's database, and
staffing issues.

e Regulatory implementation: The Alaska statute was broad, did not create uniform definitions
and only States general descriptions of disqualifying information, but did require DHSS to
adopt regulations setting forth the uniform definitions and standards of barrier crimes and
conditions in regulation. At the beginning of the pilot, the BCU was dealing with multiple sets
of regulations which resulted in delays in the fitness determination decision. Background
checks were being conducted at the same time as the new regulations were being developed
and implemented, and the lack of a common set of regulations was a challenge. The drafting
and implementation of one set of regulations was a lengthy and arduous process.

e Unexpected volume of background checks: Prior to the changes in the State's regulations,
background checks were required only for new employees, but, under the new regulations,
background checks were also required for current employees who had not had a fingerprint-
based background check in the past six years. The regulations allowed only 60 days for
current employees to request the fingerprint-based check. The BCU was overwhelmed with
the volume of applications, receiving as many of 4,000 in one day. Although some portion of
these background checks were outside the pilot program’s requirements, the unexpected
volume resulted in delays in the fitness determination process.

e Database issues: The State experienced difficulties related to the development and
implementation of a database that would meet the operational needs of the State and CMS.
There was a backlog of technical work that was created due to a lack of communication between
the CMS IT technical assistance contractor, leaving the BCU with an incomplete operating
system that required some manual recoding of information. Eventually, a State-based IT
contract was awarded to support development of the database, and work on the database
continued after the end of the pilot.

o Initial staffing issues: The loss of key project staff, including the project director and
program manager, was devastating for the State and set progress back several months until
those positions were filled. The loss of these staff presented a challenge for Alaska in meeting
pilot requirements.

Stakeholder Feedback: Alaska officials stated that the CMS funds granted to Alaska greatly improved
their criminal background check program. Feedback from interviewed providers was generally
positive. All found that the reorganization of AK-DHHS was a positive step toward streamlining
regulatory functions. Others gave positive feedback regarding the establishment of uniform
certification and licensing requirements, a central agency to handle fingerprinting, the education that
was given to providers, and the creation of a central storage location for all background check results.
Though many of the comments regarding the pilot program were positive, individuals expressed some
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areas of concern. Most expressed the need for electronic database submission of fingerprints (now in
place in many areas of Alaska). It was cited that manual input was cumbersome, time consuming, and
could lead to errors. The turnaround time for fingerprints also was a common complaint among those
interviewed and again reinforced the need for electronic submission. A few stakeholders mentioned
the burden of rescreening employees under the new, stricter pilot program’s system, and the disruption
it caused for the employees that were negatively affected.

Post-pilot plans: The Alaska background check program is permanent. The AK-DHSS Background
Check Unit, which is responsible for implementing the background check program, is part of the
organizational structure of the department and is funded by the State. The State has several plans for
improving its background check program.

o Expanded scope: Alaska also would like to continue the expansion of the BCU to provide a
centralized background check process for all direct care providers of Alaska’s vulnerable
population.

e Greater use of electronic fingerprint technology: Alaska has implemented the use of Live
Scan technology so that fingerprints can be sent electronically in many areas. By December
2007, the State had 24 sites in rural areas that can collect fingerprints electronically. This was
accomplished with the Office of Children's Services, which has offices in most of the rural hub
communities in the State. The Live Scan machines will be used for the background checks
required for both AK-DHSS and the Office of Children’s Services. As of December 2007, this
system was not yet operational but was in final testing.

e Continued development of information technology infrastructure: AK-DHSS plans continued
development of the background check information technology infrastructure to improve
current services and meet future needs. AK-DHSS continues to work on improving its
database and improving its system, including the rap back enhancements. In 2008, DHSS
plans to implement an automated billing system so that employers can be notified of how
much they owe on a monthly basis.

By the end of the pilot, the volume of background check requests had stabilized, and the State
reported that processing times had decreased substantially.
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Table 3.1

Alaska: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area
Covered employers

Types of employees
for whom background
checks are required

Background check
requirements for
staffing agency staff

Technology for
capturing fingerprints
Fingerprint locations

Applicant self-
disclosure

Process for registry
checks

Statewide

Alaska Statute 47.05.300-.390 applies to any individual or entity that is required by
statute or regulation to be licensed or certified by the department or that is eligible
to receive payments, in whole or in part, from the department to provide for the
health, safety, and welfare of persons who are served by the programs
administered by the department. Individual service providers, including public home
care providers, providers of home and community-based waiver services, and case
managers to coordinate community mental health services are also subject to this
statute.

The background check requirement includes an employee, an independent
contractor, an unsupervised volunteer, an officer, director, partner, member, or
principal of the business organization that owns an entity or a board member if that
individual has regular contact with recipients of services, access to personal or
financial records maintained by the entity or provider regarding recipients of
services; or control over or impact on the financial well-being of recipients of
services, unless the only recipient whose financial well-being is affected is a relative
or someone authorized to make financial decisions for the individual. The
background check requirement also applies to administrators and operators.
Agency workers having direct access to patients are required to have background
checks, and it is the responsibility of the provider with whom they have been placed
to ensure that the background check requirement has been met. Staffing agency
staff must undergo a separate background check for every facility at which they
work.

During the pilot all fingerprints were captured using fingerprint cards, which were
mailed to the AK-DHSS Background Check Unit. AK-DHSS is in the process of
purchasing and testing Live Scan equipment that will allow some fingerprints to be
captured electronically.

Employer, local law enforcement, State Police or Volunteer Public Safety Officer,
fingerprint collection vendors.

Disclosure of an applicant’s disqualifying information is made on the “Release to
Review Background Information” form at the time of the request for a criminal
background check. Applicants are required to disclose their criminal history and to
certify that they have not been “charged with, convicted of, found not guilty by
reason of insanity for, or adjudicated as a delinquent” for crimes other than what
has been disclosed, and that they have never been found to have neglected,
abused, or exploited a child or vulnerable adult or to have committed medical
assistance fraud.

Upon receipt of a signhed authorization from the individual authorizing criminal
background check, the State runs registry and court record checks for disqualifying
information. The registries checked include:

Alaska Public Safety Information Network (APSIN)

Alaska Court System/Court View and Name Index

Juvenile Offender Management Information System (JOMIS)
Centralized Registry (employee misconduct registry)

The Alaska Nurse Aide Registry and other State nurse aide registries, if
applicable

e The National Sexual Offender Registry

e OIG Exclusion List.

After a review of this information, a fithess determination is made. When no
disqualifying information is found, the Determination Unit posts a provisional
authorization on the BCU web site. This information may only be viewed by the
entity with which the individual will be associated.
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Table 3.1 (continued)

Alaska: Key Background Check Pilot Program Features

Program Feature

Description

Fitness determination
process
Missing dispositions

Information
disseminated to
employer and
applicant

Disqualifying offenses

Consideration of
pending and original
charges

Provisional
employment policies

Background check
costs and who pays

The AK-DHSS staff makes the fithess determination. Criminal Justice Technicians
review criminal records to determine if there is a record for a barrier condition.

For the most part, missing dispositions are not needed to make a fithess
determination, since arrests are included as a disqualifying offense. If the applicant
believes the disposition of the case either exonerates the barrier or otherwise
affects the fithess for the position, the applicant can provide the disposition
information for evaluation.

If the applicant is disqualified, the employer, the applicant, and the division with
oversight over the employer receive a letter stating that the individual is not cleared
to work and the reason why they were not cleared. The letter describes the
applicable appeal procedures.

In addition to the Federal disqualifying offenses, the State has a lengthy list of
disqualifying offenses, which the State refers to as “barrier crimes.” Some offenses
result in permanent disqualification while others are 10-, 5-, or 1-year barrier crimes.
See Appendix G for the complete listing of the State’s barrier crimes.

Pending and original charges are considered. The legislation that created the
State’s background check requirement specifies that individuals who have been
“charged with, convicted of, found not guilty by reason of insanity for, or adjudicated
as a delinquent for, a crime that is inconsistent with the standards for licensure or
certification established by the department by regulation” may not be hired or work
as an unsupervised volunteer.

When an individual is convicted of a lesser charge, the barrier and associated time
frame is based on the conviction, not the original charge. Original charges are
considered if an individual requests a variance for a barrier crime.

In cases where the applicant seeks a variance request (see below), the State
considers whether the original charge (before any plea bargain) was a permanent
barrier crime.

The State allows for provisional employment, which can begin after the employee
passes the initial registry checks. The employee has up to 30 days to submit their
fingerprints. The State does not regulate the level of supervision for provisional
hires.

The cost of a background check is at least $84 ($35 for the State check, $24 for the
FBI check, and a $25 Background Check Unit fee that became effective in July
2007). This does not include any charges associated with the rolling of prints,
which average about $25, but can be as low as $5 or as high as $40. Either the
applicant or the employer pays these costs, depending on the employer’s policies.
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Table 3.1 (continued)

Alaska: Key Background Check Pilot Program Features

Program Feature
Appeal and
rehabilitation review
policies and
processes

Enforcement of
background check
requirements

Time period of
background check
Liability limitations

Description
When an individual receives notification that a barrier to employment has been
found, the notice explains they may request the AK-DHSS reconsider the
determination if the individual can provide additional information to dispute a barrier
exists. If the barrier information is not being disputed, the individual is directed to
contact the entity they wish to be associated with to discuss employment options,
such as proceeding with a variance request.

Either the applicant or their potential employer can make a variance request. Their
rationale must include copies of all known information relevant to determining
whether the health or safety of residents in long term care is adequately protected,
including information on the applicant’s criminal and incarceration history and
evidence of the individual's fitness and rehabilitation. Variances are not granted for
offenses that are permanent barrier conditions or for those who have neglected,
abused, or exploited a child or vulnerable adult. The State’s Variance Review
Committee reviews all variance requests. When barrier information is obtained on a
current employee, some individuals may continue to work during a reconsideration
or variance process. It is the decision of the oversight agency to require removal of
the employee from contact with individuals receiving services or to permit
provisional employment.

Pilot program monitoring is a function of the AK-DHSS. Enforcement and sanctions
for noncompliant facilities/employers are enforced by AK-DHSS program managers
under the appropriate program noncompliance statutes and regulations. Sanctions
range from a letter of censure, to fines, closure of a facility/employer, and/or
criminal charges.

A background check is required every time an individual changes jobs.

If an entity or individual service employer reasonably relies on the information
provided under the regulations adopted by the department to deny employment to
an individual who was selected for hire as an employee, including during a period of
provisional employment, the entity or individual service employer is not liable in an
action brought by the individual based on the employment determination resulting
from the information.

Source: Abt Associates/UCDHSC, 2008
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3.2. Idaho

Pre-Pilot Program

Program Authority: The Criminal History Unit (CHU) of the Idaho Department of Health and
Welfare (IDHW) has been performing background checks since the 1990s. Legislative authority for
the background check program was established in 2002. Rules and regulations governing mandatory
criminal history checks were adopted and made effective March 15, 2002 (IDAPA 16.05.06). These
rules outline the process for collecting applicant information, making fitness determinations, and
applicant appeals rights. The IDHW/CHU makes a fitness determination resulting in a clearance to
work, unconditional denial for severe crimes, or a conditional denial for less severe crimes.

Program Description: IDHW regulates the State’s background check system. Within IDHW, the
Bureau of Facility Standards (BFS) maintains responsibility for licensing, certificating, and surveying
long-term care facilities. Within the Bureau of Audits and Investigations, the CHU is responsible for
processing and approving or denying fingerprint-based criminal history applications. State statute
deems the entity the sole source of fingerprint submissions to the FBI and requires the Idaho State
Police (ISP) to receive and examine fingerprint submissions and applicant information.

The goal of the pre-pilot program was to ensure that individuals shall not be permitted to provide
direct care/services when their criminal history check reveals that they have pled guilty, been found
guilty, or have been adjudicated of a designated crime or their equivalent in any jurisdiction regardless
of whether the individual received a withheld judgment, a dismissal which resulted from a plea
agreement where probation or restitution was required, or a sealed record.

Since inception of this effort, fingerprint-based background checks have been required for employees,
contractors, volunteers, and other individuals providing certain services funded by the State of Idaho to
vulnerable adults and children. The specific employer types for which employment required a
background check included adult day care, adult day treatment facilities, alcohol/drug abuse
prevention & treatment facilities serving children, certified family homes, children's residential care
facilities, children's therapeutic outdoor programs, developmental disabilities agencies, emergency
medical services certification applicants, emergency medical services communication specialists and
managers, State institutions with IDHW employees, licensed child care employers, licensed residential
or assisted living facilities, mental health clinics, personal care employers, psychosocial rehabilitation
agencies, residential habilitation employers.

While nursing home employers were required to conduct background checks before hiring new
applicants, the definition of background check was left to each employer and outside the purview of
the IDHW/CHU. Among the types of background check performed by nursing homes were:

e Name-based checks

e Calls to local law enforcement for a check
o Internet search of private registries

e Simple checking of references
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When the background check program was first implemented, IDHW required applicants to complete a
hard copy criminal history “self-declaration” form (applicants could pick this up at an IDHW office or
request a copy via mail). After applicants completed the form, it was typically shared with the
prospective employer. The employer would then determine if the applicant was to be considered as a
job candidate. If so, the applicant was sent to be fingerprinted. The IDHW/CHU obtained hard copy
(rolled prints on a fingerprint card) fingerprints from the job candidate, or local law enforcement could
collect the fingerprints and mail them to the IDHW/CHU for a $10 fee.

IDHW/CHU staff would scan the self-declaration forms and fingerprints using optical character
recognition software, and subsequently review the following databases for criminal history
information to determine the presence of designated crimes (automatic lifetime exclusions from
employment), or seven-year designated crimes (exclusion from employment for seven years following
conviction):

e Driving records

e Child and adult protection registries

e State sex offender registry

o Medicaid Surveillance and Utilization Review Exclusion List

Concurrently, the hard copy fingerprints were mailed to the ISP for a background check that consisted
of the following: 1) manual name check; 2) fingerprint check; 3) comparison of fingerprint results
with the name-based check file (if no match, fingerprints were scanned into IAFIS to check for a
match); and 4) mailing hard copy prints to the FBI for a background check.

Once completed, all background check information was compiled by the IDHW/CHU, a fitness
determination was made, and the results communicated to the prospective employer via U.S. Mail.
Background check results fell into three categories as follows: 1) denial (not cleared to work), 2)
conditional denial (not cleared to work — pending an exemption review), and 3) cleared to work.
This process proved to be very labor intensive for the IDHW/CHU and took a relatively long time to
complete. The annual volume of letters was between 30,000 and 40,000, and the completion of
background check required approximately 8 to 10 weeks.

Background Check Fees: Prior to implementing the pilot program, the State invoiced employers
monthly and employers had the flexibility to require employees to pay if they so desired. The
IDHW/CHU had an automatic billing system — and employers could elect to create an account that
background check fees could be charged against.

The fee was $45 per applicant for non-volunteers and $28 for volunteers. This fee was comprised of
the following components: $24 for the FBI check, $10 for the State check, and $11 for State
administrative costs. The actual cost was $55 per applicant, thus requiring a State subsidization of
$10, from the IDHW/CHU general operating budget.

Pilot Program

Program goals and components: The State’s pilot program was similar to the pre-pilot program
described above. Under the pilot, the requirement for fingerprint-based background checks was
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extended to nursing homes, home health agencies, hospices, hospitals with swing beds, or residential
care and assisted living facilities. Prior to the pilot, nursing home employers were required to conduct
some type of background check on prospective employees, but this sometimes included only checking
the nurse aide registry or doing pre-employment reference checks. Rather than creating a new or
dramatically revised program, CMS funds covered the costs of background checks for these providers.

At approximately the same time as the implementation of the pilot program, the State was also
implementing an electronic web-based system to manage the existing background check programs
(described under the Idaho pre-pilot program). This new electronic system was implemented — thus
allowing the pilot program to begin on October 1, 2005 — using the new web-based system.
Applicants could then register and complete a self-disclosure form using the web application.
Applicants were required to schedule appointments for fingerprinting at one of 14 locations in
seven regional areas and also could do this using the on-line web system. The new web system had
several key features:

e Applicants could apply for a background check on-line or by using one of the kiosks located at
many State IDHW offices. They could also make a fingerprint appointment online.

o Applicants and employers could check on the status of their criminal history background
checks online. If the applicant was cleared the applicant or employer was able to print a copy
of the clearance letter.

e The web-based application allowed employers to verify that the applicant has completed the
background check process and also if new hires required a background check.

o Other systems changes incorporated automated checks of the various registries to include the
nurse aide registry, the child protection registry, the adult protection registry, and the OIG
exclusion list. These are now checked automatically, with hits identified at the time of
fingerprinting rather than after the applicant is provisionally cleared to work. The previous
system also involved more manual checking of databases and registries.

These were significant changes relative to the pre-pilot program, which involved extensive manual
processing for IDHW staff. In the pre-pilot system, applicants were mailed a criminal history
application and self-declaration form or had to come to an IDHW office to complete the form. There
was also a much more manual mailing of applicant approval or denial letters, as well as letters
acknowledging when applications were received.

As part of the pilot, IDHW reorganized the CHU into eleven full time positions. This included one
supervisor, eight staff to collect electronic fingerprints, and two staff in a central location responsible
for researching disposition information and handling the criminal history help desk. Personnel
assigned to collect fingerprints were responsible for a regional area and often had several different
fingerprint locations in each regional area. Field personnel also were responsible for provider and
applicant training in their area.

The IDHW/CHU used the “Identicator” 10-digit inkless fingerprinting system. PCs, printers, and
scanners are usual equipment provided for State agency locations charged with fingerprinting and
background screening. The Idaho criminal history database was developed in conjunction with IDHW
Information Systems team and is an application approved for staff use via security request and
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approval. The criminal history web-based system was developed in conjunction with the IDHW
Information Systems team. The central IDHW/CHU office was equipped with T-1 lines, an identified
server, and an identified server at the Boise central office. The web-based system operates under real
time and was available to applicants with their self-assigned log-on and password and available to
providers. The images filing system was a purchased product by IDHW Information Systems.

Legislative authority: The State’s participation in the pilot program was authorized under Section 56-
1004A of the Idaho Code. The provisions of this rule were effective from October 2005 through
September 2007 or until Federal funding was no longer available and mandated background checks for
new employees and contractors hired after October 2005. The legislation however, did not adhere to
MMA requirements as it permitted prior background check results to be transferable to a new
employer, at the employer’s discretion for up to one year from the date of completion. Furthermore, in
January 2007, Idaho regulations expanded the timeframe to allow the criminal history and background
check to be transferable to another employer for a period of three years. The new regulation also
included a requirement that if an employer elected to use a previous (within three years) background
check, the employer must complete a name-based State only check as an update.

Cost: Fees for a background check were $48, including the cost of the State and FBI checks and the
operating costs of the IDHW/CHU. The CMS pilot program allowed the IDHW/CHU to add long-
term care providers to its existing and well-established background check program. Rather than
creating a new or dramatically revised program, CMS funds allowed the Idaho pilot program to fund
background checks for long-term care employees not previously required to have such checks.

Who is screened and what happens: Background checks were required for employers and contractors
with direct patient access. Each employer made the determination of who they would request
background checks for other than direct care employer staff. Prospective employees were required to
complete a self-declaration form and undergo fingerprinting prior to providing unsupervised direct
care to patients. Background checks were based upon a review of State and Federal information for
the presence of convictions for designated crimes for which an unconditional denial is issued —
preventing employment in long term care setting with direct patient access. Applicants had the option
to withdraw their application at any time.

IDHW designed and implemented a web-based system which allowed online processing of
applications. With this system, an applicant could find the requirements for a background check on
the Internet, submit a background check application, schedule a fingerprint appointment at a location
nearest to them, and track the status of their application. The system also sent notices to applicants
and their employers informing them of the status of each application as it went through the process and
allowed them to print a clearance letter if necessary. IDHW also implemented Live Scan technology
to collect and transmit fingerprints electronically to the State Police. Both the web-based system and
the Live Scan technology reduced much of the paper and manual processes and reduced the time
frame for applicant clearances to as little as two days for those without criminal records. With the
number of required registry checks, IDHW included workflow screens identifying which registry
checks needed to be completed on applications and where possible, integrated certain registries into
the system to allow automatic comparisons of an applicant against the registry.

After submitting the online fingerprint applications, the system provided the option to schedule a
fingerprint appointment at one of the 14 fingerprint locations in the State. At the fingerprint
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appointment, the CHU staff retrieved the application from the online system and reviewed the
information disclosed by the applicant. The application was then printed and the applicant’s signature
was notarized. Fingerprints were collected electronically utilizing Live Scan technology and the
fingerprint images were transmitted to the State Police for processing. A few remote locations utilized
part-time staff who capture applicant fingerprints on fingerprint cards and mail them to the nearest
fingerprinting location. Applicants who did not schedule a fingerprinting appointment could have
their ten rolled fingerprints collected by law enforcement or their employer, and mailed to the Criminal
History Unit with the notarized application.

The criminal history and background check included a 10-rolled fingerprint comparison against State
and Federal crime records. The fingerprints were transmitted to the ISP who conducted a comparison
of the fingerprints against Idaho crime records. The ISP then forwarded the fingerprints electronically
to the FBI for comparison against national crime records. The FBI returned the results of the match to
the ISP who in turn sent a “hit” or “no hit” electronic notice to the Criminal History Unit for each
applicant. This information was put into the criminal history database and automatically updated each
applicant record with the results of the State Police and FBI criminal record search indicating whether
information was or was not found. If no criminal record was found, the criminal history database
looked at the applicant’s records in the database and if no registry information was found then the
system automatically changes an individual’s background check status to “cleared.” If a “hit” was
indicated, the ISP forwarded a hard copy of the crime record for those applications and the criminal
history system records that information was found during the State Police and FBI crime record
search. The CHU waited for the hard copy crime results in order to review the crime(s) found and
complete the processing of the application. For records that had missing disposition information, the
CHU contacted the entity that reported the incident or the local courts to determine the disposition.

Table 3.2 includes a description of the background check procedures used in Idaho and Figure 3.2
contains a map of the pilot program processes used in Idaho.

Disqualifying Offenses: Background checks were based upon a review of State and Federal
information for the presence of convictions for designated crimes for which an unconditional denial
was issued—ypreventing employment in long-term care setting with direct patient access.

e Designated crimes (lifetime exclusion): Abuse, neglect or exploitation of a vulnerable adult;
aggravated, first-degree and second-degree arson; crimes against nature; forcible sexual
penetration by use of a foreign object; incest; injury to a child, felony or misdemeanor;
kidnapping; lewd conduct with a minor; mayhem murder in any degree, voluntary
manslaughter, assault or battery with intent to commit a serious felony; poisoning; possession
of sexually exploitative material; rape; robbery; felony stalking; sale or barter of a child,;
sexual abuse or exploitation of a child; any felony punishable by death or life imprisonment;
or attempt, conspiracy, or accessory after the fact.

e Designated 7-year crimes (7-year exclusion from date of conviction): Burglary; grand theft;
theft; forgery or fraudulent use of a financial transaction card; insurance fraud; public
assistance fraud; a felony involving a controlled substance.

Consistent with the pre-pilot program, background checks included a query of the IAFIS system and if
a match was found, the record was retrieved. If the record had an FBI record associated with it, that
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record also was retrieved. If the record did not have an FBI record associated with it or there was no
match in the database, the record was electronically searched against the FBI database. The BCI sent
records retrieved to the IDHW/CHU. The IDHW/CHU checked other databases and registries,
including driving records, the State Sex Offender Registry, the Child Protection Registry, the Adult
Protection Registry, and the Office of Inspector General List of Excluded Individuals/Entities.

IDHW could issue a conditional denial within 14 days of the completion of a criminal history check
when the criminal history check revealed a plea, finding, or adjudication of guilt to any felony or
misdemeanor, any crime other than a traffic violation which does not result in a suspension of the
individual's driver's license, or a valid child protection complaint or a substantiated adult protection
complaint. IDHW could issue a conditional denial when the results of the criminal history check
revealed that the individual falsified or omitted information on the self-declaration form.

A conditional denial was effective immediately. An individual could request an exemption review
within 14 days of the date of issuance of a conditional denial, unless good cause is shown for a delay.

Appeal Procedures: Applicants issued an unconditional denial had 15 days to correct the information
found. The applicant could then submit additional information for further review. If the applicant
received a denial after the further review, a 28-day period existed to appeal the decision to a formal
administrative review. Appeals were scheduled and heard by independent hearing officers. The next
level of appeal is to District Court. An applicant could also request an exemption review within

14 days after receipt of a conditional denial. After the applicant presented additional information
regarding their circumstances, the exemption review hearing officer could issue either a denial of the
application or a clearance. Evidence of rehabilitation could be considered in an exemption review.

Applicants who have a pending criminal action for a crime that would be disqualifying were issued a
notice of inability to proceed. The applicant could not be cleared for employment until the matter was
resolved. The CHU made a fitness determination decision after receiving documentation that the
pending criminal action had been resolved.

At any stage of the background check, applicants can withdraw their applications. Some applicants
chose to withdraw after disclosing a disqualifying offense during the fingerprint appointment. If a
denial was issued at any time during the application process or an applicant withdraws from the
process, the employer was notified by e-mail and telephone to ensure that they are aware of the denial
or withdrawal; the applicant also received written notification.

Stakeholder Feedback: In addition to the interviews conducted by the evaluation team, the lIdaho
program also conducted a survey of providers and included feedback from that survey in their final
report to CMS. A brief summary of this information is provided here, as it addresses key questions
also asked by the evaluation team. Most providers who responded to the State survey reported that the
background check requirement did not impact the number of people who picked up a job application
(74 percent), but that the requirement did successfully screen potential workers (86 percent). Most

(63 percent) reported that the background check requirement did increase the quality of the workforce
and that it should continue even if funding were not available (61 percent). In addition, 73 percent of
respondents indicated that they would continue to conduct a background check if it was optional with a
fee.

Abt Associates Inc. Evaluation of the Background Check Pilot Program 33



Though the State has designed a system with improved technology and received generally positive
feedback from providers interviewed by the evaluation team, some respondents reported that the web-
based system is difficult for some users to access and use. Language barriers, lack of computer
literacy, and access to technology were three of the related issues that respondents cited as
impediments to using the web-based system for background check processing. Most reported that
human resources personnel were designated to assist applicants who were required to undergo
screening.

Use of pilot funds: IDPH was awarded $2,072,026 in Federal grant dollars. As of September 2007,
the State had spent a total of $2,004,071. Expenditures included:

e Costs of the eight fingerprinting staff who were added to the existing CHU to support the
added efforts associated with the pilot ($649,967).

e System requirements and the development of the new web-based criminal history system
($330,171). (Note that $145,515 was paid by the State for eight portable Live Scan devices
and a store and forward server, but this was not charged to the pilot.)

o A total of $545,844 to cover the costs of background checks.

e Indirect costs of $450,593. These included costs related to motor pool, attorneys, accounting
support, management, human resources, office space and other indirect costs.

e Other operating costs of $27,496. These costs included travel expenses to the annual grantee
conferences.

Number of background checks and outcomes: Idaho was the first State to begin their pilot program
operations. During the 24-month pilot period pilot (October 2005 - September 2007), based on the
State’s quarterly data reports, there were 21,111 background checks started, an average of about 850
background checks per month. The volume was relatively constant each month, except for a
substantial drop in December 2006. The State processed background checks fairly quickly, and the
final outcome was known for all but 406 checks. Of the background checks for which the fitness
determination decision was known, 97.7 percent were cleared, 1 percent were disqualified, and 1.2
percent voluntarily withdrew their application.

Many of the voluntary withdrawals occurred because applicants learned that they have disqualifying
information that will cause them not to pass the background check. Analysts at the State’s BCU do a
name-based background check while the applicant is at their fingerprinting appointment, and they
encourage those with disqualifying information to withdraw from the process prior to the submission
of fingerprints—these applicants are counted as voluntary withdrawals. This is likely one reason why
the disqualification rate is lower in Idaho than in other pilot States.

The State’s data do not allow us to distinguish conditional and unconditional denials, nor do they
report whether the applicant was disqualified due to the registry checks, the State background check,
or the Federal background check.

Processing times: Analysts at the State’s Background Check Unit completed the initial registry
checks at the time of fingerprinting and submitted the fingerprints electronically to the State and to the
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FBI. On average, the background check process in Idaho took about 30 days to complete, and the
median completion time was just under 19 days. This included an average of 11.5 days from the
initiation of the background check until applicant fingerprinting (the median time for this was seven
days), and an average of about two weeks for the State response (median 9.5 days). Background check
processing times decreased during the course of the pilot—the median completion time was 35 days in
the first six months of the program compared to 21 days in the second six months.

In Idaho, the Federal background check request was not typically made until the results of the State
check were reviewed. Typically, this occurred about 16 days after the initiation of the background
check, although there were some records that took longer, pushing the average time for the FBI request
to 26 days after the initiation of the background check. The FBI response typically occurred within
two to three days of the request for electronic fingerprints and six days for fingerprint cards.

Post-pilot plans: The Idaho Bureau of Facility Standards, the State licensing and certification unit,
implemented regulations to continue background checks for employees at skilled nursing facilities,
intermediate care facilities for the mentally retarded, residential care and assisted living facilities,
and home health agencies. This decision was based on the need to protect clients in long-term care
settings, and results from a provider survey that the State administered that showed that 86 percent
of employers believed that the background check requirement was successful in screening potential
workers and that 61 percent believed that the background check requirement should continue, even
if funding was not available.

The new regulations went into effect on October 1, 2007, just after the sunset of the Federal pilot
project regulations. During negotiations with providers some stakeholders such as the skilled
nursing facility industry, wanted to be able to continue utilizing private background check
companies to conduct the pre-employment background checks instead of the current system. As a
result, the regulations implemented in Idaho allow a provider to have the background check
conducted by an entity other than the CHU as long as the background check included a fingerprint-
based search of State and Federal criminal records. It is important to note that most of the private
background check companies conduct only name-based searches, and these would not be sufficient
to meet the State’s requirements. This issue was still under negotiation as of January 2008.

There are three major changes in the State’s post-pilot program:

e Payment for background checks: The State used grant funds to cover the costs of background
checks. With the pilot over, the responsibility for paying the $48 background check cost
shifted to the employee, although many employers cover this cost. The new regulations have
no fiscal impact on the State since the fees cover the State’s costs.

o Duration of background checks: Fingerprint-based background checks in Idaho are good for
three years. Although the MMA requires employers to conduct a new State and national
background check for each new hire, this change was implemented in January 2007 to reduce
costs and eliminate unnecessary background checks. It is up to the employer to decide
whether to require the employee to go through a new background check or decide to accept the
current background check. A new Idaho name-based check is required for all new hires.
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o Fitness determination process: The State has made changes to the fitness determination
process. The State reviews the criminal record to determine whether there are any
disqualifying crimes based on the State’s designated crime list. During the pilot, the State
only shared the fitness determination decision with the employer, but now the complete State
criminal record is shared. This gives employers the flexibility to consider crimes other than
those on the State’s designated crime list.

Table 3.2

Idaho: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area
Covered employers

Types of employees
for whom background
checks are required

Background check
requirements for

staffing agency staff

Technology for
capturing fingerprints

Fingerprint locations

Applicant self-
disclosure

Statewide

Home health agencies, hospices, nursing homes/skilled nursing facilities, hospitals
with swing beds, intermediate care facilities for the mentally retarded, residential
care and assisted living facilities. Background checks for personal care agencies
were required before the pilot started.

Employers and contractors who have direct patient access. Each employer makes
the determination of who they will request background checks for other than direct
care employer staff. Other employee types (dietary, administrative, housekeeping,
maintenance) may or may not have direct patient access at individual employers.
Background checks are required for staffing agency staff. The process is the same
as for other direct patient access employees. It is the responsibility of the provider
to ensure all direct employees or contracted staffing agency staff who have access
to patients undergo a background check

Most fingerprints are captured at the IDHW's offices using Live Scan equipment. A
few remote locations utilize part time staff who capture applicant fingerprints on
fingerprint cards and mail them to the nearest fingerprinting location. Also, a few
applicants had their fingerprints collected by law enforcement or their employer via
fingerprint card.

Idaho has 14 fingerprint locations throughout seven regional areas where criminal
history unit personnel roll fingerprints electronically utilizing Live Scan technology
and transmit the fingerprint images to the State Police for processing.

Applicants complete a self-declaration form on-line or at an IDHW office.
Disclosure questions are:

e Have you ever been arrested or received a citation for any misdemeanor or
felony offense?

e Have you ever pled guilty or been convicted of a crime as an adult or juvenile?

e Do you have criminal charges pending or any warrants against you currently?

e Have you ever been on probation in this or any other State?

e Have you or anyone in your home ever been involved in a child protection action
with the Department of Health & Welfare?

e Have you or anyone in your home ever been involved in an Adult Protection
Action?

e Have you ever had a Medicaid/Medicare employer exclusion from Health &
Human Services Office of Inspector General?

e Has your driver’s license ever been suspended or revoked?

Once an individual completes the application on-line and it is submitted, the system
provides them the option to schedule a fingerprint appointment at one of the
locations.
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Table 3.2 (continued)
Idaho: Key Background Check Pilot Program Features

Program Feature

Description

Process for registry
checks

Fitness determination
process

Missing dispositions

Information
disseminated to
employer and
applicant

The State processes the registry check. The registries that are checked include the

e OIG Exclusion List

o Idaho Nurse Aide Registry

¢ Idaho Adult Protection Registry

¢ Idaho Child Protection Registry

¢ Idaho Sex Offenders Registry

¢ Idaho Department of Transportation Driving Records

The criminal history system includes a work flow engine which lists all applications
where registry checks still need completion. The applicants are displayed from the
oldest received to the most recent by each registry. This allows a registry check to
be completed by any of the Criminal History Unit staff around the State, not just for
applicants at their fingerprint locations.

The State makes the fitness determination, but the employer may also have a role.
IDHW staff review the criminal history results and make the fitness determination.
An application goes through several reviews for fithess.

¢ Initial review of disclosures and interview with applicant at fingerprinting. Based
upon the nature of the disclosures, IDHW staff performing the fingerprinting can
choose provisional clearance, conditional denial, pending criminal action denial.

o Disclosures are reviewed again when received at the IDHW Central Criminal
History Unit (CHU). If IDHW staff are unclear about disclosures or have
concerns about the disclosures, they can choose to call and talk further with the
field staff, or talk with the applicant, issue a conditional denial or prepare an
unconditional denial if something was overlooked by the fingerprint staff. This
occurs more regularly with those applicants who were not fingerprinted by IDHW
directly but by their employer agency, or law enforcement.

e Review occurs again for every application at the point a rap sheet or disposition
information is received. Options available to staff include clearance, interviewing
the applicant for additional information, issuing a conditional denial, issuing a
pending criminal action notice (background check results have confirmed an
outstanding arrest warrant), or preparing unconditional denial notice based upon
a designated crime.

Sometimes employers will review the self-declaration form and disqualify individuals

who disclose a disqualifying offense.

IDHW staff review the rap sheets for disposition information. If not available on the

rap sheet, a request for the information is made to the court jurisdiction listed on the

rap sheet or on the applicant’s supplemental form. This includes out-of-State court

jurisdictions. They also conduct web searches for those jurisdictions that have a

web-based records system.

Written notice is not issued to applicants or employers for those applicants who

clear. Applicants and employers can check the status of their background check on

the IDHW web site. Written notice is always sent to both the applicant and
employer for any denial action. Applicant notices are always sent certified mail
return/receipt.
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Table 3.2 (continued)
Idaho: Key Background Check Pilot Program Features

Program Feature Description

Disqualifying offenses  In addition to the Federal disqualifying offenses, an unconditional denial is issued
for the following crimes:
¢ Abuse, neglect or exploitation of a vulnerable adult
e Aggravated, first degree and second-degree arson
e Crimes against nature
e Forcible sexual penetration by use of a foreign object
e Incest
¢ Injury to a child, felony or misdemeanor
¢ Kidnapping
¢ Lewd conduct with a minor
¢ Mayhem

e Murder in any degree, voluntary manslaughter, assault or battery with intent to
commit a serious felony

¢ Poisoning

¢ Possession of sexually exploitative material

e Rape

e Robbery

¢ Felony stalking

e Sale or barter of a child

e Sexual abuse or exploitation of a child

¢ Any felony punishable by death or life imprisonment

e Attempt, conspiracy, or accessory after the fact to commit any of the designated
crimes

An Unconditional Denial will be issued if any of the following crimes are found within
seven (7) years of the application:

e Burglary

e Grand theft

o Theft

e Forgery of and fraudulent use of a financial transaction card

e Forgery and counterfeiting

¢ Insurance fraud

e Public assistance fraud

e A felony involving a controlled substance

The IDHW may issue a conditional denial when the criminal history records check
reveals a plea, finding or adjudication of guilt to any felony or misdemeanor, any
crime other than a traffic violation which does not result in a suspension of the
individual's driver’s license, or a valid child protection complaint or a substantiated
adult protection complaint. IDHW may issue a conditional denial when the results
of the criminal history check reveal that the individual has falsified or omitted
information on the self-declaration form.

Consideration of At the discretion of the staff conducting the background check, pending and original
pending and original charges may be considered in the fitness determination, depending upon the
charges seriousness of the pending charges. If the State can confirm a plea bargain

occurred for a lesser charge, then the initial charge may be considered in making
the fitness determination. For pending charges that are considered serious, a letter
is sent to the applicant and the employer advising that the applicant is not available.
The applicant can request reconsideration when the case disposition is known.
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Table 3.2 (continued)
Idaho: Key Background Check Pilot Program Features

Program Feature

Description

Provisional

employment policies

Background check

costs and who pays

Appeal and

rehabilitation review

policies and
processes

Enforcement of
background check
requirements

Time period of
background check

Liability limitations

Applicants are allowed to begin provisional employment once the self-declaration is
signhed and notarized. Fingerprints must be submitted to the department within 20
days. The individual may provide unsupervised services once the fingerprints have
been submitted.

The pilot program grant funds were used to cover the $34 background check fees
(%10 for the State background check and $24 for the FBI check). In addition, IDHW
used grant funds to cover the program administrative costs. The background check
fee for non-pilot entities was $48 ($10 for State background check, $24 for the FBI
check, and $14 administrative fees). There may be an additional fingerprinting fee
for applicants who do not have their fingerprints collected at an IDHW office.

If a conditional denial is issued, an applicant may request an exemption review,
which provides the applicant and IDHW the opportunity to discuss the
circumstances around the applicant’s criminal history. A self-addressed stamped
post card is included with each conditional denial notice to the applicant that can be
used to request an exemption review. A majority of the exemption reviews have to
do with repeated alcohol related offenses, drug offenses or theft offenses that do
not fall under the designated crime disqualifying list.

At an exemption review hearing, the applicant also is able to present additional
information to the IDHW staff person regarding the items found during the
background check. An exemption review is not an option if there is an
unconditional denial because of a designated crime.

IDHW Facility Standards and Criminal History Unit conduct audits to ensure
compliance. Penalties are determined on a case-by-case basis and may include
acceptance of a plan of correction, recoupment of Medicaid money for service
provided by an employee not in compliance, revocation of provider agreement,
license, or certification, or prosecution for failing to disclose crimes (for applicants).
Although the MMA required a new State and national background check for each
new hire, at the beginning of the pilot, Idaho regulations allowed a background
check to be transferable between employers for up to one year if the individual
changed employment. In January 2007, Idaho regulations expanded this time
frame to allow a criminal history and background check to be transferable to
another employer for a period of three years. The regulations also required that if
an employer elected to utilize a previous fingerprint-based background check
completed within three years, the employer must complete a name-based State
only check on the individual as an update to the fingerprint-based check.
According to Idaho Code 56-1004, IDHW, employers and applicants who act in
reasonable reliance on the results of the criminal history and background check in
making an employment decision are immune from liability for that decision when it
is based on such results.

Sources: Abt Associates/UCDHSC, 2008
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Figure 3.2: Idaho Background Check Process
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3.3. lllinois

Pre-Pilot Program

Program Authority: The legislative authority for the State’s pre-pilot program was derived from the
Health Care Worker Background Check Act, which is administrated by the Illinois Department of
Public Health (IDPH), applies to “all individuals employed or retained by a health care employer as
home health care aides, nurse aides, personal care assistants, private duty nurse aides, or day training
personnel, or an individual working in any similar health-related occupation where he or she provides
direct care.” This program specified name-based background checks for direct care workers but did
not cover licensed staff because they were not regulated by the IDPH. The Health Care Worker
Background Check Act does not prohibit the employer from asking for a fingerprint-based check, but
law only requires name-based check. If an applicant opposed paying for fingerprint check, health
facilities could not force the applicant to undergo the fingerprint-based check.

Background Check Fees: The costs for conducting background checks under the IDPH Health Care
Worker Background Check Program varied depending on whether the request was submitted
electronically or by paper and if it was a name-based or fingerprint-based check:

e Name-based inquiries - electronic submission $10

e Name-based inquiries - paper submission $16

e Fingerprint-based inquiries - electronic submission $15
e Fingerprint-based inquiries - paper submission $20

Program Description: The State’s Health Care Worker Background Check required that employers
conduct a State name-based criminal history record check for non-licensed, direct care staff within 10
days of the first day of employment. The legislation applied to health care employers who are
regulated by IDPH.

IDPH defined “direct care” as the provision of nursing care or assistance with feeding, dressing,
movement, bathing, toileting, or other personal needs. Employers were to establish policies defining
employees who provide direct care based on the employee’s job responsibilities, whether the employee
is required to or has the opportunity to be alone with patients/residents “to provide nursing care or to
assist with feeding, dressing, movement, bathing, toileting or other personal needs,” and whether the
employee’s responsibilities include physical contact with patients/residents. In practice, the
background check requirement applied to nursing assistants and rehabilitation aides employed in
hospitals, assisted living facilities and other long-term care employers regulated by IDPH. The Act did
not apply to licensed staff (e.g., registered nurses, licensed practical nurses, social workers, etc.).
Licensed staff were not regulated by IDPH, but by the Department of Financial and Professional
Regulations.

IDPH posted the results of the fitness determination for nurse aides and other non-credentialed
workers on the Illinois Nurse Aide Registry. When someone applied for a direct care position, the
employer would check the Illinois Nurse Aide Registry to determine whether the applicant had
undergone a background check in the past year. If not, the employer would submit a request for a
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name-based background check by providing the applicant's name, sex, race, and date of birth to the
Illinois State Police (ISP).

Once received, ISP processed the hame-based background check through their database, as required by
Uniform Conviction Information Act (UCIA). UCIA was enacted in 1981 to allow the general public
and private entities access to Illinois criminal conviction information. If the name-based check pointed
to multiple individuals, then the process required the requestor to submit a set of applicant's
fingerprints. Applicants typically went to a private Live Scan fingerprinting vendor, which are located
throughout the State, to get fingerprints. If the name-based check did not point to multiple individuals,
then the ISP would either disseminate a criminal history record or rap sheet response if the person was
convicted or a no record response. The law only permitted dissemination of conviction information as
opposed to arrest information that resulted in non-conviction. When there was a hit, the ISP furnished
the details to the employer, which determined whether the information included a disqualifying
offense. For non-disqualifying criminal records, the employer could not deny employment according
to State law but could ask the applicant about the offense. The employer sent copies of all criminal
history records to the IDPH so that the employment eligibility decisions could be posted on the Illinois
Nurse Aide Registry.

Pilot Program

Program goals and components: In August 2005, the State amended the Health Care Worker Act so
that direct access workers in licensed and certified long-term care facilities are required to undergo a
background check as of January 2006. A new section was added to accommodate the terms of the
pilot program. The legislation expanded the definition of direct access workers to include licensed
professionals except for physicians. Due to concerns from the health care industry regarding the
potential cost of the background check pilot requirements, CMS and IDPH negotiated a reduced scope
to the pilot program, and applied the change only to the 10 counties that participated in the pilot
(Boone, Carroll, Jo Daviess, Lake, Lee, McHenry, Ogle, Stephenson, Whiteside, and Winnebago).
These counties were selected based on their representative population, number of facilities, and border
State traffic patterns. The amended Health Care Worker Act requirements expired when the pilot
program ended. The legislation did not change the disqualifying conditions or the employer types for
whom background checks are required.

In designing its grant program, IDPH and ISP worked with several health care industry associations,
including the Illinois Association for Rehabilitation Facilities, the Illinois Community Living
Facilities, the Illinois Council on Long-term Care, the Illinois Health Care Association, the Illinois
Hospital Association, Life Services Network, and the County Nursing Home Association of Illinois.
The departments worked with these groups to get provider opinions on issues related to background
checks and kept them updated on the State’s progress in implementing the program. Some of these
associations were supportive of IDPH’s participation in the pilot initially, but later believed that the
costs of conducting background checks on all new hires would be prohibitive.

The pilot program built on the State’s existing system in three key ways:

e Only fingerprint-based criminal background checks (both State and national) were conducted.
This was to increase the accuracy of results, avoiding both “false positives” and missing
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convictions committed under an alias. By using a fingerprint-based system, the State used a
system based on a unique identifier that never points to multiple individuals and based on

positive identification regardless of aliases used by the applicant. Under the pilot, the fitness
determination decision was made by the State, not by employers as in the pre-pilot program.

e The fingerprint-based application was submitted to the ISP and any future criminal
convictions by the applicant were reported to IDPH via ISP’s Automated Fingerprint
Information System (AFIS) rap-back system. IDPH posted any disqualifying convictions on
the 1llinois Nurse Aide Registry, which was renamed the Illinois Health Care Worker Registry,
and was expanded to include information on all direct access employees. This saved health
care employers from re-fingerprinting applicants once a criminal history records check was
completed.

o All health care workers who had “direct access” to residents, patients, or clients were subject
to a full background check (registry search, State and FBI criminal history check). “Direct
access” was defined as individuals who were able to have access to residents, patients, or
clients, which included both direct care and non-direct care employees, licensed and non-
licensed employees, and contractual employees. Before the pilot program, background checks
were not required for licensed staff, such as nurses, pharmacists, social workers, and
physicians or for non-direct care staff (e.g., housekeeping, food service, laundry,
maintenance).

After the amendments to the Health Care Worker Background Check Act had been drafted, a series of
hearings were held around the State. Some industry groups favored the State’s participation in the
pilot while others were opposed. The biggest concern was the cost of the program, particularly since a
new background check was required every time an individual changed jobs. Some employers were
unwilling to pay these costs given the high turnover in the industry -- especially direct care workers
with low wage rates, and there was concern about making the employees pay the cost.

Legislative authority: In the Fall of 2005, the Act was amended to add the provisions for Illinois to
participate in the CMS Background Check Pilot Program. Under the pilot provisions the amendment
required a fingerprint background check submitted as a fee applicant request for all workers with
duties that involve or may involve contact with residents or access to the living quarters or the
financial, medical, or personal records of residents. This included licensed and unlicensed personnel.
Physicians (who are generally not an employee of the long-term care facility) and volunteers were
omitted from the background check requirements for the pilot.

Cost: Background checks cost $46.95 ($15 for the ISP check, $24 for the FBI check, and $7.95 for
fingerprint collection). These costs were paid for by the pilot, except for nurse aides, who were
required to pay the $15 ISP fee, which had been required before the pilot program and was also
required in non-pilot program counties.

Who is screened and what happens: Background checks were required for direct access workers,
defined as any individual in a position with duties that involve or may involve contact with residents or
access to the living quarters or the financial, medical, or personal records of residents. Direct access
workers included direct care workers, individuals licensed by the State’s Department of Financial and
Professional Regulation (nurses, social workers, physical therapists, occupational therapists, and

Abt Associates Inc. Evaluation of the Background Check Pilot Program 43



pharmacists), non-direct care workers such as those who work in environmental services, food service,
and administration, and agency staff. It did not include physicians or volunteers.

After the applicant signed an authorization and disclosure form, the background check process began
with the employer logging into the State's Health Care Worker Registry to conduct the initial registry
searches. The employer was required to initiate the search within ten days of hire. Note that, to
support the State's rap-back system, IDPH was indicated as the requestor of the background check.”
For applicants that passed the initial registry checks, the facility printed a Live Scan Request Form,
which the applicant took to the State's fingerprint vendor.

Fingerprints were collected and transmitted electronically within one business day to the Illinois State
Police (ISP). IDPH was also notified of the fingerprint submissions. The State used a single statewide
fingerprint vendor. Applicants were not required to travel more than 35 miles to have their
fingerprints collected. In areas that were more than 35 miles from a permanent office, mobile units
were available to collect fingerprints at least once every two weeks.

ISP sent the results to IDPH electronically. If there was no hit (no convictions), an email was
automatically sent that informed the employer that the applicant was cleared to work. During the pilot,
the fitness determination decision was made by the trained State employees rather than by the health
care employers, which was the practice in non-pilot counties. Employers in the State were in a good
position to compare the two models of fitness determination, and most of them seemed satisfied to
have the fitness determination decision made by the State. This reduced the burden on facility staff
and made for more consistent fitness determination decisions.

Employers entered the employment information for the new hire (date of hire and position) and were
supposed to annually enter a date into the employment verification field of the employment record to
verify that the employee was still employed at that facility, for receiving future rap-back
notifications.

Table 3.3 includes a summary of the key features of Illinois’ Pilot Program and Figure 3.3 contains
a map of the pilot program processes used in the State.

Disqualifying Offenses: In addition to the Federal disqualifying offenses, there was a lengthy list of
disqualifying offenses that included murder-related offenses, kidnapping, child sexual offenses,
battery, home invasion, sexual assault, abuse, neglect, kidnapping, ritual mutilation, theft/burglary,
financial exploitation, forgery, arson, unlawful use of weapons, receiving stolen credit cards,
pretending to be a nurse, and controlled substance/drug-related offenses. A conviction for any of these
resulted in the applicant being disqualified for employment, regardless of how long ago it occurred,
although applicants could apply for a waiver. There are no offenses that would automatically
disqualify an applicant for life.

Appeals: An applicant could request a waiver of the prohibition against employment by submitting a
completed Waiver Application and the results of a fingerprint background check. Illinois used a

® With the rap-back system, the Illinois State Police notifies IDPH of any future convictions associated with the
fingerprints. IDPH uses information that employers entered on the work history portion of the web application to
notify current employers via email of future convictions.
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committee of individuals comprised of representatives of the legal department, the Health Care
Worker Registry (HCWR), and the complaints investigation. This committee reviewed the completed
application giving consideration to whether fines, restitutions, rehabilitation and parole had been
successfully completed. Additionally the committee evaluated the mitigating circumstances involved.

Challenges: The State experienced a number of problems in getting their program operational. The
State worked with technical assistance contractor CNAC to develop a web application for employers
to use to initiate the background checks and conduct the initial registry searches. The first version of
this application was delivered in August 2006, but it took several months after that before the system
was working the way that the State anticipated. The State experienced considerable technical
difficulties in getting its system operational. It took the State’s IT department about a month to
transfer data files from the mainframe to the new database. Many applicants were entered into the
State’s database multiple times, primarily due to data entry errors or incorrect information on
background checks that were submitted for manual entry. Upgrades to State police systems caused
additional delays. The State’s fingerprint vendor lost their technical support person, and, as a result,
they were not able to transmit fingerprints for about three weeks.

The program’s official starting date was September 1, 2006, but the first background checks were not
conducted until October and the web site was not fully functional until January 2007. Throughout the
pilot, IDPH was hampered by staff turnover combined with a State hiring freeze that made it difficult
to process background checks.

Use of pilot funds: In November 2006, following negotiations with CMS on the scope of its pilot
program, the State was awarded total grant funding of $3 million. As of September 2007, the State
had spent only $1,290,414, less than half of the funded amount. Grant funds were used to cover State
personnel salaries and fringe benefits ($665,670), temporary employees ($140,045), general expenses
($144,828), equipment ($123,488), background check costs ($124,574), fingerprint collection costs
($39,954), and software ($32,437). Similar to other States, not all cost invoices had been processed as
of September 2007.

Number of background checks and outcomes: The Illinois pilot started later than other States, with
the first background checks started in October 2006. During the 12 months that the pilot was active,
based on the State’s quarterly data reports, there were 6,315 background checks initiated, an average of
around 525 background checks per month. The volume increased during the course of the pilot before
dropping off in the last month of the pilot. Overall, 74 percent of applicants were cleared, 3.6 percent
were disqualified, and 19 percent were voluntary withdrawals. There were 933 background checks left
pending, including 70 that had ended or were pending with rejected fingerprints. The Illinois data do
not identify those who were disqualified based on the initial registry checks conducted by employers;
this is because the State’s web application that is used to track background checks is designed in such
a way that if the user reports that the applicant is not qualified due to results from the registry check
then the record does not save. As a result, the disqualification rates reported for the State are an
underestimate of the actual number who disqualified.

Processing times: On average, it took 32 days from the initiation of background checks to the final
fitness determination decision, and the median processing time was 16.7 days. This included an
average of 22 days for fingerprinting, a figure that was skewed by some outliers (the median time for
fingerprinting was only seven days). The State used a fingerprint vendor to collect fingerprints
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electronically, and typically received the results of the State and Federal background checks within
two days of the request. Note that the State’s data do not include those who were disqualified based
on the initial registry checks that employers conduct using the State’s web application.

Stakeholder Feedback: The providers that were interviewed in the State were supportive of the State’s
program and generally believed that it was effective at protecting residents. Given the limitations of
the name-based checks in the State (e.g., due to common names which prevent a unique match on the
name-based search), most believed that the fingerprint check was appropriate. There were concerns,
however, about the costs of background checks. Pilot funds covered these costs during the pilot, but
this burden shifted to employers or applicants after the pilot. Some providers indicated that these costs
would be difficult for them to cover and most were reluctant to pass on the costs to their employees.
Cost issues were a major concern.

Several providers indicated that there were difficulties getting registered to use the State’s web
application. There were reports that some providers delayed registering until several months after the
pilot started because it was difficult for the State to track who had registered.

Providers were uncertain whether fingerprint-based checks would be required after the pilot ended or
whether the State would use the name-based background check processes that were used in the non-
pilot counties. They also were concerned about whether the background check processing time would
increase if the program went statewide.

Post-pilot plans: Illinois intends to institute a fingerprint-based background check requirement
statewide, as the results from the pilot suggest that name-based checks do not provide the desired
degree of protection for long-term care clients. The State amended its Health Care Worker
Background Check Act (Act) in the fall of 2007 to require fingerprint-based background checks (HB
1728). The Act would require a fingerprint-based check conducted by the ISP but not an FBI
background check. The FBI check was not included due to concerns about costs and because of the
lack of an FBI rap-back system. With the State’s rap-back system, the State hopes that employees
should only have to be fingerprinted one time, as the background check will remain continually up-to-
date as long as the employee stays active on the Health Care Worker Registry (HCWR) in order to
receive notifications about changes in the employees’ criminal history record resultiing from the rap
back system. This will require employers to update their employment information with the State.
Amendments to the Act allow the State police to store fingerprints in their registry, allowing the rap-
back system to be operational.

The background check requirements will extend to additional provider types that were not included
in the pilot, including assisted living and shared housing establishments, children’s respite homes,
freestanding emergency centers, hospices, hospitals, life care facilities, post-surgical recovery care
facilities, and sub-acute care facilities. There are additional health care providers that are affected
by this Act that are regulated by the Illinois Department of Labor, lllinois Department on Aging,
Illinois Department of Healthcare and Family Services and the Illinois Department of Human
Services.

As of January 2008, the new background check requirements were not yet operational, and
implementation of the new law was on hold. As a result, only the name-based check that was used in
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non-pilot counties (and in pilot counties prior to the pilot) was required. The delays are due to
technology issues and the need to select a statewide fingerprinting vendor.

Table 3.3

lllinois: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area

Covered employers

Types of employees
for whom background
checks are required

Background check
requirements for
staffing agency staff

Technology for
capturing fingerprints

Fingerprint locations

Applicant self-
disclosure

Process for registry
checks

Ten counties in the State (Boone, Carroll, Jo Daviess, Lake, Lee, McHenry, Ogle,
Stephenson, Whiteside, and Winnebago).

Home health agencies, nursing homes/skilled nursing facilities, long-term care
hospitals/hospitals with swing beds, ICFs/MR.

Note: There are no home and community-based services facilities with more than
eight beds or personal care agencies under the Medicaid State Plan in the pilot
counties.

Background checks are required for direct access workers, defined as any
individual in a position with duties that involve or may involve contact with residents
or access to the living quarters or the financial, medical, or personal records of
residents. Direct access workers includes direct care workers, individuals licensed
by the State’s Department of Financial and Professional Regulation (nurses, social
workers, physical therapists, occupational therapists, and pharmacists), non-direct
care workers such as those who work in environmental services, food service, and
administration, and agency staff. It does not include physicians or volunteers.
Staffing agency workers in the 10-county pilot are required to have a fingerprint-
based State and national background check, the same as is required for direct
patient access employees hired by the facility. The facility is ultimately responsible
for ensuring that a full background check has been conducted on the staffing
agency direct access worker.

Fingerprints are captured using Live Scan. A sole State Live Scan vendor, is
contracted through the lllinois Department of Central Management Services’ master
contract, and collects the fingerprints.

The State’s fingerprint vendor has permanent offices in the more metropolitan areas
within the 10-county scope of the pilot. For the more rural counties the vendor uses
mobile units that allow collection of fingerprint images at various locations. The
vendor will schedule periodic visits at public locations, making their services
available at least once per week in all of the 10 counties. Applicants do not have to
travel more than 35 miles for the fingerprint services.

The applicant completes a disclosure and authorization form. Disclosure questions
are:

e Have you ever had an administrative finding of abuse, neglect, or theft? If yes,
provide full details and State.

e Have you ever been convicted of a criminal offense other than a minor traffic
violation (do not include convictions that have been expunged or a juvenile
conviction)? If yes, provide full details and State.

Initiating a background check required that the facility check these registries:

¢ lllinois Health Care Worker Registry

e Health and Human Services Office of Inspector General Exclusions List

¢ lllinois Sex Offenders Registration

o lllinois Department of Corrections Sex Registrant, Inmate Search and Wanted
Fugitives

o National Sex Offender Public Registry
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Table 3.3 (continued)

lllinois: Key Background Check Pilot Program Features

Program Feature

Description

Fitness determination
process

Missing dispositions

Information
disseminated to
employer and
applicant

Disqualifying offenses

Consideration of
pending and original
charges

Provisional
employment policies

Background check
costs and who pays

Employers conducted the initial registry checks; criminal records were reviewed and
fithess decisions made by trained State employees. If there are no disqualifying
conditions on the registry checks, a fingerprint-based background check is initiated.
IDPH makes the fithess determination based on the results of this background
check, reviewing criminal records to determine if any are disqualifying based on
State law. Note that this is different than the State’s program in non-pilot counties,
for which the employer review the criminal history records and make the fitness
determination decision.

If a disposition is missing or incomplete, the ISP will work with circuit clerks and
other entities to complete the record. The complete conviction will then be
forwarded to IDPH to make the fitness determination.

If there are disqualifying convictions the applicant is sent a letter stating that he or
she has disqualifying convictions and is not eligible to work as a direct access
worker. Under the pilot, IDPH sends a copy of the rap sheet and a waiver
application to the applicant.

The Health Care Worker Registry issues an automated message to the employer,
indicating whether the applicant is eligible based on the criminal history record or
other disqualifying offenses.

In addition to the Federal disqualifying offenses, there is a lengthy list of
disqualifying offenses that include murder-related offenses, kidnapping, child sexual
offenses, battery, home invasion, sexual assault, abuse, neglect, kidnapping, ritual
mutilation, theft/burglary, financial exploitation, forgery, arson, unlawful use of
weapons, receiving stolen credit cards, pretending to be a nurse, and controlled
substance/drug-related offenses. A conviction for any of these will result in the
applicant being disqualified for employment, regardless of how long ago it occurred,
although applicants can apply for a waiver (see below). There are no offenses that
would automatically disqualify an applicant for life. See Appendix H for the
complete list of disqualifying conditions.

lllinois bases their determination only on convictions.

Employers can employ an individual provisionally after checking if the applicant
does not have any disqualifying information based on the initial registry checks.

If there are no disqualifying findings, the health care employer may allow provisional
employment for up to three months if a fingerprint-based criminal history record
check is conducted within 10 days of the first day of employment.

In the pilot counties, the direct access workers’ background check fees are paid
through the pilot funds, except for nurse aides, for whom State background checks
were previously required. For nurse aides in the pilot counties, grant funds are
used to pay only the increased background costs, including the Live Scan fee
($7.95) and the FBI check ($24), but not the State check conducted by the ISP
($15), as this fee was required before the pilot program and is currently required in
non-pilot program counties.
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Table 3.3 (continued)

lllinois: Key Background Check Pilot Program Features

Program Feature

Description

Appeal and
rehabilitation review
policies and
processes

Enforcement of
background check
requirements
Time period of
background check

Liability limitations

The Health Care Worker Background Check Act allows a waiver for individuals with
disqualifying criminal convictions. There is no provision for issuing waivers for
individuals with findings of abuse, neglect, or misappropriation of property. A
waiver may be granted based on mitigating circumstances such as 1) the age of the
individual when the crime was committed; 2) the circumstances surrounding the
crime; 3) the length of time since the conviction; 4) the applicant’s criminal history
since the conviction; 5) current employment references; 6) character references; 7)
nurse aide registry results; and 8) other information that shows that the applicant
does not pose a threat to the health or safety of residents.

Applicants are not allowed to work during the appeal’s process. State statutes
require that the applicant be dismissed if already working and cannot work until a
waiver has been granted; unless the individual can provide documented proof
(documents from prosecutors or arresting law officials, etc.) that satisfactorily
verifies that the background check (hname-based) is incorrect. The fingerprint-based
check and waiver is processed at the same time.

Surveyors select from the list of most recently employed individuals at the facilities
and examine whether the individual met background check requirements.

A new background check is required every time the applicant changes jobs. Note
that this was a contentious issue in the State, which has a rap-back system for
State background checks and was concerned about the costs of background
checks given the turnover among direct care staff.

Employers are not liable for the failure to hire or retain a worker who was
disqualified based on the background check. If an employee is suspended pending
results of the background check and the results that prompted the suspension are
found to be inaccurate, the employee is entitled to recover back pay.

Sources: Abt Associates/UCDHSC, 2008
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Figure 3.3: lllinois Background Check Process
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3.4. Michigan

Pre-Pilot Program

Program Authority: Michigan’s Public Health Code and the Adult Foster Care Licensing Act
required nursing homes, homes for the aged, county medical care facilities, and adult foster Care
facilities to conduct background checks for all direct care worker applicants as a condition of
employment. These laws also provided liability protection to employers and protected applicants
against misuse of the background information similar to the requirements of MMA section 307 (4) (a)
and (b) and allowed for provisional employment while the background check was being processed.
The Adult Foster Care Licensing Act did not require an FBI fingerprint background check unless the
applicant had not been a resident of the State for at least three years. Important to the implementation
of any expanded background check, Michigan Public Act 120 of 1935 required any sheriff or police
agency to provide fingerprinting service to any resident upon request.

There are several State acts that give Michigan the authority to conduct background checks:

e Act 203 of 2002 (which amended Act 368 of 1978 Public Health Code) provided for
background checks in nursing homes, county medical care facilities, and homes for the aged.

o Act59 of 2004 (amends Act 218 of 1979) — the Adult Foster Care Facility Licensing Act—
requires criminal background checks for adult foster care homes.

e Act 519 of 1982 Adult Protective Services Act (amends Act 280 of 1939 Social Welfare Act)
defines and provides for the reporting and investigation of allegations of abuse, neglect, or
financial exploitation, of vulnerable adults.

e Acts 203 and 59 of these acts give employer immunity.

Program Description: Prior to the pilot, Michigan Department of Community Health (MDCH) and
Michigan Department of Human Services (MDHS) operated a name-based background check system
except in cases where a job applicant reported not having lived in Michigan for at least three years.
This system had been in place since 2002. Background checks were required for those who applied
for employment or as an independent contractor with nursing homes, county medical care facilities,
homes for the aged, and adult foster care homes, if that person “provides direct services to patients or
residents” in the facility. Employees covered by these regulations included physicians, nurses, direct
care staff and others who provide direct services to facility residents.

In most cases, MDCH conducted a name-based search using a computerized information database, the
Michigan Law Enforcement Information Network (LEIN). For each entry, the subject's full name, sex,
race, and date of birth were required. The LEIN response provided all personal descriptors on file and
a list of cases for which the subject had been convicted and all recorded data related to that conviction.
This search included only convictions recorded in Michigan and did not include driving records or
convictions received in other States.

Fingerprint-based FBI criminal record checks were required only for new direct care employees,
persons with clinical privileges, or independent contractors who had not lived in Michigan for at least
three years prior to employment. For adult foster care facilities licensed for six or fewer residents, a
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newly hired employee who had not lived in Michigan for at least three years, the licensee (facility)
must obtain a criminal background check from each State where the individual had lived over the last
five years. These job applicants and contractors were required to provide 10-rolled fingerprints, which
were then processed through both the Michigan State Police (MSP) and the FBI. The fingerprints
were submitted to the MSP by the requesting facility or agency. If the employer chose to hire the
applicant, they made an offer of employment conditional on a satisfactory background check. The
applicant then went to a local law enforcement agency or other designated vendor of their choosing for
electronically scanned fingerprints. Applicants were able to begin provisional employment after they
provided the employer with proof that they had requested the background check.

As with pre-pilot programs in other States, the time required to complete background checks was a
limitation. MDCH reported in its grant application that it generally took up to four weeks for the
background check to be completed. Employers were faced with the choice of hiring someone on a
provisional basis who had not been cleared by the background check process or of causing hardship to
applicants by not allowing them to work until the background check was complete.

MSP disseminated the “no-hit” results of background checks to the requesting facilities so that they
could make determinations of eligibility for employment. In situations where a “hit” (a criminal
record) was found, MSP sent the response to the governing State agency that then summarized the
information given in the report and forwarded that summary to the requesting agency that made a
determination of eligibility.

Background Check Fees: The fee for name-based checks was $10 per request, but was waived for
non-profit charitable agencies who utilize volunteers or who work with vulnerable populations. For
those applicants who had not lived in Michigan for three years, the fee for a State fingerprint-based
criminal background check was $30. The FBI fee is $24. Michigan’s statute did not allow facilities to
charge job applicants for the costs of the criminal background checks.

Pilot Program Description

Program goals and components: Michigan Public Acts 26, 27, 28 and 29 of 2006 made changes to
the State’s background check program in order to be compliant with the pilot program provisions.
These changes became effective April 1, 2006.

The State’s pilot program had several main goals:

e Expand the categories of workers for whom background checks are required. With the
pilot, the types of employees for whom background checks were required was changed from
staff who provided “direct services” to staff who have “direct access,” a category that includes
housekeeping, dietary and other non-direct care staff, as well as student nurses and interns.
The State believed that the expanded screening resulted in better care for long-term care
residents, and a more professional workforce.

e Expand the employer types for which background checks are required. The legislation
added background check requirements for direct access workers of hospices, psychiatric
hospitals, long-term care hospitals, ICFs/MR, home heath agencies, and home help workers to
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the existing requirements for nursing homes, homes for the aged, medical care facilities, and
adult foster care facilities.

e Making changes to the criteria used for making the fitness determination decision.
Previously, the State mandated that applicants with any type of felony conviction within 15
years of the background check application be disqualified. This resulted in the exclusion of
some prospective workers who had non-violent convictions, including convictions for felonies
such as non-payment of child support, welfare fraud, or other felonies that were likely not
predictive of the type of care that the individual would provide. This may have resulted in
unintended impacts on the size of the available workforce. The State updated the
disqualifying offenses considered in the fitness determination decision.

e New web-based application. The Michigan State University (MSU) partnered with MDCH to
develop a web-based Long Term Care Workforce Background Check application
(https://miltcpartnership.org/), that employers could use to enter applicant information,
conduct registry searches, conduct a name-based criminal background check, make a
preliminary hiring decision, request fingerprints, view background check results, and make the
final hiring decision. Employers conducted name-based checks using the MSP Internet
Criminal History Access Tool (ICHAT) system, which allowed instantaneous access to
Michigan criminal history records. The web-based process allowed background checks to be
completed more quickly, more accurately, more economically, and tracked the results at each
step of the process. The web site also included forms, instructions, updates, an online tutorial,
frequently asked questions, and other information related to State’s background check policies.
By computerizing much of the process, the State greatly accelerated the timing for the
background check process, so that checks could be completed in approximately 48 hours.

e Electronic fingerprint capture and transmission. In the pre-pilot program, fingerprints were
manually processed, with fingerprints collected at local law enforcement agencies. The
applicant would then either take the fingerprint card back to their employer to mail to the MSP
or mail it directly to the MSP themselves. This left open the possibility that an applicant could
tamper with the card before it reached the MSP. In the pilot program, fingerprints were
captured by Identix, the State’s fingerprint vendor, using Live Scan equipment and were
electronically submitted to MSP at the time of capture. No applicant had to drive more than
50 miles (one way) to be fingerprinted, although most applicants did not have to travel this far.

e Stricter background check requirements. The pilot program required a fingerprint-based
background check for all direct access workers regardless of how long they had lived in the
State. In the pre-pilot program, fingerprints were required only for applicants who had not
been in the State for at least three years.

e New analyst division. Under the pilot, MDCH created an analyst division to handle
background checks, which streamlined and standardized the process. The analysts used the
web-based application described above to track the background checks that they conducted
and to notify employers with a summary of their findings.

In Michigan, background check programs were run by the two agencies (MDCH and MDHS) that
have regulatory oversight over the providers in the pilot. The bifurcated nature of the State’s system,
in which fitness determination decisions were made by two separate agencies, may have resulted in
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some inefficiencies. The processes used by the two agencies are almost identical, but the two agencies
were not able to enforce background check requirements except for the providers that they regulate.

Legislative authority: The pilot program requirements necessitated a change in existing Michigan
background check statutes. In order to be in compliance with the pilot program provisions the statute
needed to be changed to broaden the scope of the background checks to include hospices, hospitals
with swing beds, psychiatric hospitals and home health agencies and to enhance the background check
requirements to include a State and national fingerprint-based check on all prospective employees. In
addition, the new legislation needed to create an appeals process to dispute incomplete or inaccurate
criminal history records. The Michigan Legislature responded by enacting legislation which was
signed by Governor Granholm as Public Acts 27, 28 and 29 of 2006. These changes became effective
April 1, 2006.

Cost: The fee for a background check in Michigan was $70-80 ($10 for the State ICHAT name-based
check, $24 for the FBI check, $16 for fingerprint collection, and a $30 State fingerprint-based
background check fee). The $10 ICHAT fee was waived for non-profit employers. Costs to cover the
background checks were paid directly by MDCH to Identix, the fingerprint vendor, since State
legislation did not allow costs to be charged either to the applicant or the employer.

Who is screened and what happens: The Michigan Workforce Background Check Program consisted
of two major components: a web-based application that allowed employers to search available
registries for potentially disqualifying information and a State and Federal fingerprint-based criminal
history search. The web-based application, developed by MSU is a state-of-the-art system that was
designed to facilitate the background check process by providing a user-friendly interface with a
“dashboard” design. Job applicants first disclosed their criminal background history and consented to
a fingerprint-based background check. The employer determined if the applicant had any
disqualifying offenses based on disclosure and created an application on the background check web
site and ran a name-based registry checks through the web site. Employers conducted background
checks that involved registries using the State’s web-based Workforce Background Check system.
The user clicked on a link to each registry, which automatically launched a check of the registry.
Results of the registry check appeared in a secondary window. The registries were listed in the order
they were to be checked. If disqualifying information was found in a registry, the employer
discontinued the process.

If the applicant cleared the name-based registry checks, he/she continued through the process and had
fingerprints captured by ldentix, the State’s fingerprint vendor, using Live Scan equipment.
Fingerprints were electronically submitted to MSP at the time of capture. No applicant had to drive
more than 50 miles (one way) to be fingerprinted.

If “hits” were discovered during the background check process the information was sent directly to the
State licensing agency, which prepared a summary of the findings to send to the applicant and the
employer. There were background check analysts in both the Department of Community Health and
the Department of Human Services, who were trained to review records with “hits” and to summarize
the findings and notify long-term care employers. Employers made the final determination of whether
to hire an applicant and had discretion to not hire individuals even if they were cleared for hiring by
the background check process. They could not, however, hire someone who was disqualified by the
background check.
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The MSP utilized a rap-back system that retained fingerprints and provided notice to the appropriate
enforcing agency regarding any change to the employee’s criminal record. Fingerprinting as a result
of a subsequent arrest is compared against the long-term care database. Agency analysts review
the updated record and notify the provider when the new information changes employability or if
the new information constitutes a felony arrest or arraignment, or a conviction for a relevant
crime.

Staffing agencies were not regulated and were not able to access the State's system. The burden of
ensuring that staffing agency staff had a background check fell to the facility at which they were
working. As a result, staffing agency employees who worked in multiple facilities over time had to
have new background checks for each provider at which they worked, unless the provider was under
the same owner.

Disqualifying offenses: The State has lifetime, 15, 10, 5 and 3-year exclusions, with the times
measured as of the completion of the sentence for the crime. Lifetime exclusions included Federal
barring offenses described in the MMA, such as patient abuse, health care fraud, felony relating to the
unlawful manufacture, distribution, prescription, or dispensing of a controlled substance (felony or
misdemeanor), fraud, theft, embezzlement, financial misconduct, obstruction of investigation, license
revocation/suspension, or exclusion under Federal or State health care program. Examples of offenses
that resulted in a 15-year exclusion felony convictions for intent to cause death or serious impairment,
cruelty/torture, criminal sexual misconduct, use of a firearm, and diversion/adulteration of a
prescription drug. Misdemeanor convictions for these types of offenses typically resulted in a 10-year
exclusion.

Note that the State counted the time period beginning after the individual had completed all of the
terms and conditions of his or her sentencing, parole, and probation for that conviction. For example,
if an individual served 10 years in prison for an offense that resulted in a 15-year exclusion, the
individual would not be eligible to work until 15 years after the end of their prison sentence, not 15
years from the conviction date. In the event that a missing disposition for a charge involving
disqualifying conviction occurred, the MDCH and MDHS background check analysts resolved any
incomplete or incorrect information.

Appeals: Applicants could appeal exclusion of employment based on only two factors: 1) an incorrect
record or 2) a record that has been expunged or set aside. In order to file an appeal, the applicant had
to complete and sign an appeal request form for inaccuracies and send it to the appropriate State
agency within 15 business days after receiving the employment exclusion notice. Applicants could
continue to work during the informal appeal process, which could take up to 15 days. They could not
continue to work during the formal process, which could take up to three months to complete.

Stakeholder Feedback: Providers in the State generally found Michigan’s system to be easy-to-use,
quick, and effective. Feedback on the State’s web site was overwhelmingly positive. Because the
State covered the costs of background checks, there were no cost-related concerns. Some stakeholders
encouraged the State to adopt a rehabilitation review program, as they were concerned about the
impacts of the program on the size of the available workforce. There was some confusion over State
policies regarding background checks for staffing agency staff.
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Use of pilot funds: MDCH was awarded a $3,500,000 grant to implement a pilot program to require
background checks for direct access workers in long-term care facilities. The pilot program ran from
January 2005 through September 2007, with the background check pilot operations beginning on April
2006. The total cost of the pilot program was $9,665,633, which exceeded the grant amount.
Expenditures included:

e Administrative costs: $2,678,520 (includes agency staff, system development, project
management);

e Cost of background checks: $6,881,445 (Includes $306,345 for registry checks,
$2,817,900 for State background checks, $2,254,320 for FBI checks, and $1,502,880 for
fingerprinting.

Number of background checks and outcomes: In Michigan, background checks were conducted for
an 18-month period (April 2006 - September 2007). During this period, the State initiated a total of
145,722 background checks, a much higher volume than any of the other pilot States. During the pilot,
the State cleared 86,612 applicants. There were 4,715 disqualifications, 34,505 voluntary or system
withdrawals, and 19,890 applications that were pending at the end of the pilot. For most (15,178) of
the pending applications, fingerprints had not yet been collected. The rate of withdrawals was higher
in Michigan than in other States, and it includes applicant and provider withdrawals, as well as some
system withdrawals. Most of the applications that were withdrawn were done so by the employer prior
to fingerprinting—our discussions with the State indicated that many of these may have been
applications that the employer had to repeat due to data entry errors on the part of the employer. As a
result, the volume of fingerprints reported by the State overstates the number of applicants who
underwent background checks. Most of the disqualifications were due to information identified during
the initial registry checks conducted by employers, which, in Michigan, included a name-based
criminal history check using the State’s Internet Criminal History Access Tool (ICHAT) and the
Offender Tracking Information System (OTIS).

Processing times: Processing times: Michigan had the shortest completion times of the six States that
provided individual background check data. On average, the background check process in Michigan,
from the employer’s search of the Long-Term Care Workforce background Check Registry to the
fitness determination, took about 28 days to complete, and the median time was 15 days. These times
include an average of 17.5 days for fingerprinting (median 9 days). Processing times decreased during
the pilot—median completion time was 15 days for months 7-12 and 11 days for months 13-15 of the
program.

The use of digital Live Scan devices enabled information from State and Federal background checks to
be received quickly, and the State’s web application helped to eliminate unnecessary background
checks by ending the process at the point in which disqualifying information was discovered. The
time between the request for and receipt of the State background and Federal background check were
particularly quick.

Moving Forward: By law, the Michigan background check program for long-term care and hospice
workers is permanent. The background check costs are paid for by the State, with no cost to either
employers or prospective employees. There have been no major changes to the State’s program since

Abt Associates Inc. Evaluation of the Background Check Pilot Program 56



the pilot ended. Efforts to secure funding are ongoing, and the State is considering ways of sharing the
costs of background checks with employers as well as securing other general fund resources.
Currently, the amount that the State allocated to cover background check costs is not sufficient, and
other funding sources are being explored. Changes to the current legislation will be necessary in order
to share the costs with providers, but may be feasible if the cost of conducting background checks
remains as a reimbursable Medicaid expense through the Medicaid cost report settlement process.

Due to the costs associated with multiple fingerprinting, the State wants to make changes that allow for
background checks to be carried over to multiple employers for a specified time period to reduce the
time and expense of processing repeated checks on one individual. The State’s rap-back system is one
way of managing background check costs. With the rap-back system, it is not necessary to collect new
fingerprints each time an applicant changes jobs.

Table 3.4

Michigan: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area
Covered employers

Types of employees
for whom
background checks
are required
Background check
requirements for
staffing agency staff

Technology for
capturing
fingerprints
Fingerprint locations

Statewide

Nursing homes, home health agencies, hospices, hospitals with swing beds,
ICFs/MR, adult foster care facilities, homes for the aged, county medical care
facilities, psychiatric hospitals.

Note: Michigan has no HCBS group homes over eight beds or personal care
agencies approved under the Medicaid State Plan.

Background checks are required for “direct access” workers, defined to include
direct care workers, housekeeping, dietary and other non-direct care staff, as well
as student nurses and interns. Students whose clinical training exceeds 120 hours
are subject to the background check requirements.

Staffing agencies are not regulated and were not able to access the State's system.
The burden of ensuring that staffing agency staff had a background check fell to the
facility at which they were working. As a result, staffing agency staff who worked in
multiple facilities over time had to have new background checks for each provider at
which they worked, unless the provider was under the same owner.

Staffing agency employees do not need a background check if the services for
which they are contracted does not allow for direct patient access (e.g., independent
contractors who provide maintenance services).

Live Scan equipment is used to capture for fingerprints by the fingerprint collection
vendor. Hard card for fingerprints taken by local law enforcement agencies that lack
Live Scan equipment.

Identix Identification Services (IIS) is under contract with the State of Michigan to
provide fingerprinting capture services for the fingerprint-based criminal history
checks. IIS has 38 locations throughout Michigan serviced by mobile units. As part
of the agreement with the State, appointments will be available within 10 days of the
request for services, and IIS will provide locations within 50 miles of any individual
requiring fingerprinting services. Also, some sheriff departments and local law
enforcement agencies have elected to provide automated applicant fingerprint
submissions.
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Table 3.4 (continued)
Michigan: Key Background Check Pilot Program Features

Program Feature

Description

Applicant self-
disclosure

Process for registry
checks

Fitness
determination
process

Missing dispositions

Information
disseminated to
employer and
applicant

Applicants complete the Long Term Care Workforce Background Check Application
Form. Applicants are asked to certify that they have not been convicted of a crime
that would prohibit their employment, that they do not have any findings of “not
guilty by reason of insanity" for any crime, and that they have not been the subject
of a State or Federal agency substantiated finding of patient or resident neglect,
abuse, or misappropriation of property. They are asked to disclose all offenses for
which they have been convicted, including all terms and conditions of sentencing,
parole and probation therefore, and/or any substantiated finding of patient or
resident neglect, abuse, or misappropriation of property.

Employers search selected registries using the State’s web-based Long-Term Care
Workforce Background Check system. The user clicks on a link to each registry,
which automatically launches a search. Results of the registry search appear in a
secondary window. The registries are listed in the order they are to be checked. If
disqualifying information is found in a registry, the employer discontinues the
process.

Employers use Michigan’s Long-Term Care Workforce Background Check Web site
to check the OIG Exclusion List, the Michigan Nurse Aide Registry, the Michigan
Public Sex Offenders Registry, the Michigan Offender Tracking Information System
(OTIS) and the Michigan ICHAT.

If “hits” are discovered during the background check process the information is sent
directly to the State licensing agency, which prepares a summary of the findings to
send to the applicant and the employer. There are Background Check analysts in
both the MDCH and the MDHS. They are trained to review records with “hits” and
to summarize the findings and notify long-term care employers. Their fitness
determinations are based on established guidelines created from State and Federal
laws, and their summaries refer to the statutory requirements.

Employers make the final determination of whether to hire an applicant and have
discretion to not hire individuals even if they are cleared for hiring by the
background check process. They cannot, however, hire someone who is
disqualified by the background check.

Part of the duties of the background check analysts include checking for missing
disposition information. They have access to legal consultants and other regulatory
agency resources to assist in resolving any incomplete or incorrect information.
For applicants screened by MDCH, providers only receive notification of the
disqualification status. For applicant screened by DHS, the letter contains the
complete State criminal history rap sheet (but not any information from the FBI
check).

The information sent to applicants contains a summary of the results of the registry
checks and a statement of the severity of the disqualifying conviction (felony or
misdemeanor). A notice includes an attachment regarding the applicant’s right to
appeal, the process for requesting an appeal and the appeal forms. Instructions for
requesting a copy of the rap sheet are part of the boilerplate disqualification notice.
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Table 3.4 (continued)
Michigan: Key Background Check Pilot Program Features

Program Feature

Description

Disqualifying
offenses

Consideration of
pending and original
charges

Provisional
employment policies

Background check
costs and who pays

Appeal and
rehabilitation review
policies and
processes

In addition to the Federal disqualifying offenses, the State has lifetime, 15-, 10-, 5-
and 3-year exclusions, with the time frames measured as of the completion of the
sentence for the crime.

Lifetime exclusions include Federal barring offenses described in section 1128(A) of
the Social Security Act (4.2. U.S.C.) such as patient abuse, health care fraud,
felony relating to the unlawful manufacture, distribution, prescription, or dispensing
of a controlled substance,, fraud, theft, embezzlement, financial misconduct,
obstruction of investigation, license revocation/suspension, or exclusion under
Federal or State health care program.

Examples of offenses that result in a 15-year exclusion include felony convictions
for intent to cause death or serious impairment, cruelty/torture, criminal sexual
misconduct, fuse or a firearm, and diversion/adulteration of a prescription drug.
Misdemeanor convictions for these types of offenses typically results in a 10-year
exclusion.

Five-year offenses include cruelty (if under age 16), home invasion, embezzlement,
negligent homicide, larceny, retail fraud (2nd degree), and other misdemeanor
involving assault, fraud, theft, or the possession or delivery of a controlled
substance.

Three-year offenses include assault if there was no use of firearm or a dangerous
weapon and no intent to commit murder, retail fraud (3rd degree), and larceny or
retail fraud if the individual was under age 16 at the time of conviction.

See Appendix H for the complete list of disqualifying offenses.

The language of the supporting legislation allows for exclusion based on a
disqualifying conviction; however the determination is not based on pending cases.
The MDCH or the MDHS notifies the employer and the applicant that a
determination cannot be made due to pending charges, and requests that the
applicant provide documentation of the final disposition of the case. The applicant
is not disqualified, but the employer may choose to terminate employment.

An applicant can begin provisional employment after the employer completes the
check of all of the on-line registries pending results of the fingerprint-based
background check. The MDCH or MDHS does not regulate the supervision level of
provisional hires.

The cost is $70-80 ($10 for the State ICHAT name-based check, $24 for the FBI
fingerprint-based check, $16 for fingerprint collection, and a $30 State AFIS
fingerprint-based check fee). The $10 ICHAT fee is waived for non-profit
employers.

Costs to cover the background checks are paid directly by MDCH to Identix
Identification Services, since State legislation does not allow costs to be charged to
either the applicant or the employer.

Applicants may appeal exclusion of employment based on only two factors: 1) an
incorrect record or 2) a record that has been expunged or set aside. In order to file
an appeal, the applicant must complete and sign an appeal request form for
inaccuracies and send it to the appropriate State agency within 15 business days
after receiving the employment exclusion notice. Applicants may continue to work
during the informal appeal process, which can take up to 15 days. They may not
continue to work during the formal process, which can take up to three months to
complete.
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Table 3.4 (continued)
Michigan: Key Background Check Pilot Program Features

Program Feature

Description

Enforcement of
background check
requirements

Time period of
background check

Liability limitations

Monitoring of the program is conducted by the State agencies that oversee licensing
and also the State’s electronic background check data collection system, which can
track the number of registry checks and fingerprint requests generated by individual
employers.

Employers found to be non-compliant by failing to conduct background checks on
new hires will be guilty of a misdemeanor punishable by imprisonment for not more
than one year or a fine of not more than $5,000 or both.

The statute provided for provisional employment and provided immunity from liability
for facilities conducting background checks under the Act, but facilities were
permitted to share results of the State background check if the results were less
than 24 months old.

Except for a knowing or intentional release of false information, the employer has no
liability in connection with a criminal background check conducted or the release of
criminal history record information as long as the background check was done
consistent with the relevant State legislation.

Sources: Abt Associates/UCDHSC, 2008
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Figure 3.4 Michigan Background Check Process
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3.5. Nevada

Pre-Pilot Program

Program Authority: In 1997, State Assembly Bill 155 mandated that operators of intermediate care
facilities, skilled facilities, residential group homes, and all employees of agencies that provide in-
home nursing care must have a fingerprint-based criminal history check through the State central
repository. Since implementation in 1998, Nevada has required that all long-term care facilities
conduct a fingerprint-based criminal history background check on each employee and independent
contractor at time of employment and at least every five years thereafter. Nevada’s State law requires
that the Nevada Department of Health and Human Services (NV-DHHS), State Health Division,
Bureau of Licensure and Certification (BLC) be responsible for the licensure and certification of health
care agencies and facilities. Therefore, if a facility hires and continues to employ a disqualified
applicant, as revealed through the State survey process, the NV-DHHS can elect to suspend, revoke, or
not act against the license to enforce the requirement.

One respondent described the reason for the original program as follows,

“The Legislature was concerned for the safety of the community, meaning citizens
of the State, and they enacted certain background checks, and it has grown. We
have a transient population. Gaming is naturally very important to the State, so it
started first with the gaming requirements to require background checks, and it
has grown from there. People have said it would serve value in their industry to
also have that public safety factor added of criminal background checks being
performed.”

Thus, the program built on the requirements and, to some extent, infrastructure in place to conduct
background screenings of employees in other industries.

Program Description: The Nevada Department of Public Safety (NV-DPS) Records and Identification
Bureau (the Central Repository) and the NV-DHHS were the two State agencies that governed the
program. The employer submitted the individual's fingerprints to the NV-DPS Records and
Identification Bureau within 10 days of hiring the individual and at least every five years thereafter.
The NV-DHHS enforced statutory requirements through its licensing of the individual long-term care
facilities. All background checks were centrally processed at the DPS. The DPS ran the criminal
history check and made the fitness determination. It was *“cut and dry,” according to one respondent,
meaning that there was no judgment or room for appeals other than based on the accuracy of the
information in the determination process. The NV-DHHS was not authorized to access the criminal
histories. The only exception to this would be if they took action and the facility challenged that
action. Then the NV-DHHS could subpoena the criminal history.

Under the pre-pilot program, background checks were conducted using a manual system. No civilian
prints were processed electronically and it generally required 90-150 days to complete processing and
conduct the fitness determination. Employers would generally send applicants to local law
enforcement agencies for fingerprinting on fingerprint cards. For fingerprint-based checks, the Nevada
Highway Patrol, law enforcement agencies, and State-approved agencies were authorized to collect
fingerprints, which were then transmitted to and processed at the NV-DPS. Background checks were
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completed in the following order: 1) Nevada Criminal Justice Information System and National Crime
Information Center Check checks (State and Federal name-based checks); 2) the WIN Automated
Fingerprint Identification System; and the FBI IAFIS check (Federal fingerprint-based check). The
Nevada Nurse Aide Registry and other State credentialing board checks are conducted separately
(State registry search).

NV-DPS would print the criminal history record and check it against criteria for a disqualifying
conviction based on the crimes listed in governing statutes. For applicants with a history of
disqualifying offenses, the Applicant Fingerprint Response was also transmitted to the NV-DHHS,
which then sent a notice to the facility administrator requesting information about the action taken in
regard to the prospective employee, which was either to terminate the prospective employee or allow
for a challenge to the finding based on the accuracy of the information. No appeals were allowed
based on any other criteria (e.g., rehabilitation). A response from the facility administrator was
required within 10 days. Employees were allowed to work while the background check was being
processed, which could often be as long as six months.

Upon receiving information from the NV-DPS or evidence from any other source that the
employee/contractor was convicted of a disqualifying crime, the facility was required to terminate the
employment or contract of that person. The NV-DHHS had authority to deny or revoke a facility's
license to operate if the facility continued to employ a person who had been convicted of a crime.

Intensive information technology (IT) infrastructure was generally not needed, according to a key
respondent, because almost everything was done on paper. NV-DPS made the determination and sent
a letter to the applicant’s employer with one of three dispositions: clear, disqualify, or undecided. A
photocopy of the letter was sent to NV-DHHS for follow up only for cases that were disqualified —
they were required to verify that the applicant was not working there. The NV-DHHS tracked the
letters with an Excel spreadsheet, but that was the extent of the IT functionality.

Background Check Fees: The NV-DPS fee for processing the State criminal history check and
registry search was $21, and the FBI fingerprint-based background check fee was $24. The
fingerprinting fee ranged from $5 to $30, depending on the agency that performed the service. By law,
the employer was required to pay the background check fee, but could recover up to 50 percent of the
fee from the applicant. In discussions with employers and employer groups, it seemed that fee
recovery was not generally sought from the employees.

Pilot Program

Program goals and components: Nevada’s grant application identified four key objectives:
e Develop electronic fingerprint capture and transmission for prospective employees of long-
term care facilities through an internal network of agencies within the NV-DHHS.

e Expand electronic fingerprint capture and transmission for prospective employees of long-term
care facilities through an external network of health care providers.

o Develop a statewide database of disqualified prospective employees and develop a process to
address incomplete background checks to determine appropriate follow-up.
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e Promote stakeholder involvement to provide input on background check process improvement
and to address required legislative action for statutory changes, as needed.

The third objective was abandoned in favor of improving processing time for background checks.
State statutes only authorize issuing the results of background checks to the employer, so this database
would have required statutory change. Given the processing time for background checks, the State
determined that the database would not be effective.

The administrative structure of Nevada’s program for screening long-term care workers did not change
for the pilot program. As with the pre-pilot program, the NV-DHHS served as the primary
government entity overseeing the program. The pilot program began its implementation in January
2005, and included provisions to streamline the existing processes and improve the turn-around time
for processing applications and determining fitness for employment. Though the primary processes
and systems for background checks have not changed, the program elected to implement a grants
program for private entities to purchase and use Live Scan equipment to reduce processing time for
background checks.

The Nevada pilot program built upon its pre-pilot structure incrementally, but increased the technology
available for fingerprinting through Live Scan machine rebates and other IT innovations at the State
level. Grant funding supported a total of a total of 37 new Live Scan sites. Eleven of Nevada’s 17
counties participated in the rebate program. Of the six counties that did not participate, three already
had Live Scan equipment for civil applicants and the other three did not have any healthcare facilities
that were part of the background check program or a population that was too small to justify the
equipment.

Legislative authority: Legislative authority was provided by the Nevada Revised Statutes 449 (NRS
449). Since the State conducted fingerprint-based State and national criminal history background
checks on workers in long-term health care facilities since 1997, no new legislation was needed for the
pilot program.

Cost: The fee structure for background checks, $45, did not change when the pilot program was
implemented. NV-DPS billed $21 for the processing fee and $24 for the FBI check. By statute, the
employer was required to pay for the fees, but could recover up to 50 percent from the employee. This
fee did not include the fingerprinting fee, which was typically about $10 per card when applicants
went to local law enforcement agencies for printing. To save this cost, some providers rolled their
own employee prints. Implementation of Live Scan technology rebates did not lower the fees for
background checks, but was more cost-effective due to reduced data entry time and fewer instances of
re-printing, making it possible for the State to avoid fee increases. Nevada’s Live Scan grant program
required that participants not charge this service fee to health care workers through the end of the pilot.

Nevada’s statutes required that the provider pay the NV-DPS fee for the background check but did not
specify who should pay any costs associated with fingerprint collection and printing. Providers were
allowed to collect up to 50 percent of the NV-DPS fee from the employee and, if they did so, must
allow the employee to pay this over time. Some providers only collected the fee from employees if
they were terminated within 30 or 60 days of hiring.

Who is screened and what happens: All newly hired employees or contractors of long-term care
facilities were required to have a background check. As with the pre-pilot program, applicants
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provided a statement of criminal history that was confirmed verbally and in writing, submitted
fingerprints, allowed registry checks by the State and FBI, and repeated the process every five years.
Though the NV-DHHS served as the overseer of the background check program, the NV-DPS
performed the registry checks, reviewed the criminal history for any disqualifying events, and issued a
letter to the facility that indicated either no disqualifying criminal history, disqualification based on
NRS 449.188, or a missing disposition. The NV-DHHS, as with the pre-pilot program, received only
the status from NV-DPS and based its enforcement activities upon the reported results from DPS. Ifa
disqualifying letter was issued, the employer responded to NV-DHHS indicating their disposition of
the employee as either not hired, terminated, or the intent to challenge the accuracy of the information
upon which NV-DPS made the determination. Failure for the employer to comply with that
requirement was grounds for BLC to take action against the facility license.

The specific process for manual background checks (upon successful fingerprint submission) was that
NV-DPS simultaneously mailed a fingerprint card to the FBI and electronically checked the Nevada
registries. The time to complete this was approximately 120 days. To reduce processing time, the
pilot program used grant funds to increase the availability of Live Scan equipment. The initial plan
was for the State to purchase 21 Live Scan machines, one for each county and more for larger
counties. During pilot implementation, the State decided to allow a rebate on equipment if sites
bought a machine. These sites were required to submit electronic fingerprints as term of the rebate.
This modification of the planned program provided a faster implementation of machines and allowed
the machines to be placed where there was demonstrated demand for them. Thus, the same funding as
originally planned allowed the State to subsidize more fingerprinting locations. Most rebates went to
law enforcement agencies, to allow them to buy a second Live Scan machine for civil applicants. One
of the terms of the rebate was that prints for civil applicants must be submitted electronically. The
maximum rebate given was $15,800.

Table 3.5 contains a summary of the key features of Nevada’s pilot program and Figure 3.5 is a map of
the State’s pilot program processes.

Disqualifying Offenses: The statutes in Nevada specified lifetime and 7-year bans for specific
disqualifying conditions:

e Lifetime ban: murder, voluntary manslaughter or mayhem; assault with intent to kill or to
commit sexual assault or mayhem; sexual assault, statutory sexual seduction, incest, lewdness,
indecent exposure or any other sexually related crime; abuse and neglect of a child or
contributory delinquency; and violation of statutes addressing elder abuse and neglect.

e Seven-Year Ban: violation of any Federal or State law regulating the possession, distribution
or use of any controlled substance or any dangerous drug, within the past seven years; fraud,
theft, embezzlement, burglary, robbery, fraudulent conversion or misappropriation of property,
within the immediately preceding seven years; or any other felony involving the use of a
firearm or other deadly weapon.

Appeals: The State did not have a rehabilitation review program and allowed appeals only to
challenge the accuracy of criminal records. The use of time limits for some crimes was the State’s
alternative to a rehabilitation review program, as this ensured that individuals with convictions for
these crimes had not been convicted for a disqualifying crime in the past 7 years. As in all the pilot
States, if an employee believed that the background check information was incorrect, they could
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inform their employer, who was required to give them at least 30 days to correct the information
before employment was terminated.

Stakeholder Feedback: When asked about innovations, successes, and challenges, stakeholders had
many positive things to say about the Nevada program. The move to more direct electronic
submission of fingerprints is one innovation that was mentioned often. According to one respondent,
“There may be other avenues that are discovered by this process.” Another respondent mentioned an
early success in reducing the processing time for receiving dispositions as follows: “We're just thrilled
that the time frame is already so much shorter than it used to be.”

One problem mentioned by a respondent is that the NV-DPS may not be able to receive fingerprints
electronically so they still have to manually process them. “A person has to go through and sort the
cards, let them stack up, and send them out, mail them, and they have to get physically received. My
understanding is that's where the bottleneck is now....” According to the NV-DPS respondent, the
State averages about 8,000 criminal fingerprints and 12,000 civil fingerprints a month, with a couple
months at 16,000. Thus, the volume of applications was a concern for timely processing of
applications. However, employers that were interviewed suggested that the processing time has
decreased under the pilot program.

Another problem was the issue of uniformity across professions. A separate Nevada State law
governed background checks for businesses that are not regulated, such as personal care attendants that
are self-employed. Similarly, nursing pools weren't subject to the pilot program statute, so until a
nurse went to work for a facility, a background check was not required. The hiring facility was
responsible for running a background check if the nursing pool did not, as it was the employer that was
bound by the statute, not the individual. However, documentation could move with the individual to a
different facility. To obtain a nursing license, a background check was required, but the facilities
required a separate background check. The check for licensure was looking for different things, so
could not be combined with the criminal history check. Also, the statute did not specifically cover
volunteers, only employees and independent contractors that were paid by the entities. As with the
pre-pilot program, the flexibility in making fitness determinations resided with the information on the
criminal history and did not offer flexibility in overturning those decisions except for in cases of
inaccurate information. Thus, several stakeholders mentioned the problem of convictions for crimes
that disqualify an applicant for life but occurred many years ago and were unlikely to lead to further
crimes against long-term care clients.

Use of pilot funds: Nevada was awarded grant funds in the amount of $1,891,018 to cover the costs of
the pilot for the period of January 2005 through September 30, 2007, with the State’s background
check pilot operations beginning in January 2006. Through September 2007, the State had spent only
$1,202,618, less than what they originally anticipated. The lower expenditures resulted from the
change in program focus from having the State install, operate, and maintain Live Scan equipment to
using the grant program to contract with various agencies to perform this function. Personnel costs
also were lower because the State used a higher skilled contract employee rather than the four full-time
managerial and administrative employees originally planned. Similar to other States, not all cost
invoices had been processed as of September 2007.

Number of background checks and outcomes: The Nevada quarterly data reports covered a 21-month
period from January 2006 — September 2007. During this period, a total of 25,406 background checks
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were initiated, an average of 1,400 background checks per month. The volume increased after the first
three months of the pilot and was relatively constant in 2006 and 2007 up until the last month of the
pilot. Overall, 97.2 percent of completed background checks cleared, 2.8 percent were disqualified.
There is not a clear breakdown of disqualifications based on the State or FBI background check
results. There were 4,901 background checks pending at the end of the pilot including 937 that had
ended or were pending with rejected fingerprints. The State’s data do not identify applicants who
voluntarily withdrew their application.

The Nevada data did not capture any information on registry checks. In Nevada, the registry checks
were conducted by employers, and thus were not captured in the State’s background check data
system. The data did not include anyone who withdraws from the background check process prior to
being fingerprinted and do not identify those who voluntarily withdraw from the background check
process. Applicants who withdrew from the process prior to being fingerprinted did not show up in
the State’s database.

Processing times: Nevada had one of the higher completion times for background checks. On
average, the background check process in Nevada took about 89 days. This included an average of
more than 40 days between when fingerprints were collected until the background check request was
submitted to the State and to the FBI (the median time was much lower—10 days for the State and 11
days for the FBI). Processing times did decrease over the course of the pilot— the average completion
time was 120 days for months 1-6 (median 79 days), 75 days in months 7-12 (median 51 days), and 44
days in months 13-15 (median 28 days).

Most of the fingerprints in the State were collected via fingerprint card, and the lack of electronic
fingerprint capture is likely one reason for the fairly lengthy completion times in the State. By the end
of the pilot, the State was able to reduce average processing time to around 20 days.

Post-pilot plans: The Nevada pilot program structure was incrementally built upon its pre-pilot
program structure. Major changes included increasing the access to technology available for
fingerprinting through Live Scan machine rebates and other IT innovations at the State level. Current
challenges as the program goes forward include the ability for fingerprinting entities to submit the
captured prints electronically to the DPS for processing and some concerns raised about the limited
information released to the BLC and employer regarding the criminal history record for disqualified
applicants.
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Table 3.5

Nevada: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area
Covered employers

Types of employees for
whom background checks
are required

Background check
requirements for staffing
agency staff

Technology for capturing
fingerprints

Fingerprint locations

Applicant self-disclosure

Registry checks

Fitness determination
process
Missing dispositions

Information disseminated
to employer and applicant

Statewide

Nursing homes, home health agencies, hospices, LTC hospitals/hospitals with
swing beds, ICFs/MR, personal care agencies.

All newly hired employees or contractors of long-term care facilities are required to
have a background check. Volunteers and individuals hired by residents
independent of a facility are excluded.

Every employee and independent contractor is subject to the criminal history
background check. While staffing agencies can conduct background checks, the
burden is on the facility to ensure that background checks are completed for staffing
agency staff.

Most applicants obtain fingerprints from their potential employer or local law
enforcement agencies using either Live Scan or fingerprint cards.

Through the pilot program, the State sought to make electronic fingerprint
submission more accessible. Funding was available to assist health care facilities
and other fingerprinting sites to acquire Live Scan equipment and upgrade
hardware and software in existing Live Scan equipment. The maximum available
rebate was $15,800.

Employers, local law enforcement. It is the State’s intention to have a mobile Live
Scan service to travel to the rural areas to provide an additional site for
fingerprinting.

The employer obtains a written statement from employees and independent
contractors stating whether they have been convicted of any crime that would
disqualify them for employment.

Nursing homes check the Nevada Nurse Aide Registry directly.

NV-DPS reviews the criminal history for disqualifying information and makes the
fitness determination.

Facilities may hire applicants with an undecided criminal finding that would result if
there was missing disposition information. The State requires self-attestation by the
employee if they have an undecided finding in the record search. If the employee
reveals a disqualifying conviction, and then he or she must be terminated.

DPS issues a letter to the employer that indicates 1) no disqualifying criminal
history; 2) a conviction for a disqualifying condition; or 3) the results of the
background check are undecided due to a missing disposition. The employer does
not get the complete criminal history, only whether the applicant was approved or
not.
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Table 3.5 (continued)

Nevada: Key Background Check Pilot Program Features

Program Feature

Description

Disqualifying offenses

Consideration of pending
and original charges

Provisional employment
policies

Background check costs
and who pays

Appeal and rehabilitation
review policies and
processes

Enforcement of
background check
requirements
Time period of
background check

Liability limitations

There are lifetime and seven-year disqualifications. Lifetime disqualifications
include

¢ Unlimited convictions

e Murder, voluntary manslaughter or mayhem

e Assault with intent to kill or to commit sexual assault or mayhem

e Sexual assault, statutory sexual seduction, incest, lewdness, indecent exposure
or any other sexually related crime

e Abuse or neglect of a child or contributory delinquency

e Elder abuse and neglect

Seven-year crimes include:

¢ Any violation of any Federal or State law regulating the possession, distribution
or use of any controlled substance or any dangerous drug

¢ Any offense involving fraud, theft, embezzlement, burglary, robbery, fraudulent
conversion or misappropriation of property

¢ Any other felony involving the use of a firearm or other deadly weapon

Pending charges do not disqualify an individual, but the employer is notified that the
criminal history status is “undecided” (as distinct from “positive” or “negative”). The
employer may choose whether to hire the individual.

An employee is allowed to continue working while the background check is in
process and for at least 30 days if they challenge the results of the background
check. The level of supervision for provisional hires is not regulated.

Background checks cost up a minimum of $69 ($45 for the State criminal history,
$24 for the FBI check). There may be an additional charge of up to $30 for the
fingerprint capture. The $45 fee is charged to the employer, who may recover up to
50 percent of it from each applicant.

There is no appeal or rehabilitation process in the State except to challenge the
accuracy of criminal records. If an employee believes that the background check
information is incorrect, then the employee may inform his/her employer, who must
give the employee at least 30 days to correct the information before employment is
terminated.

BLC monitors compliance by conducting onsite surveys and reviewing a sample of
personnel files to ensure compliance with the statutes requiring fingerprint
background checks.

Any employee or independent contractor must undergo the check for each
employer, unless the individual can provide proof of a clean background that is less
than six months old. Although not required under the pilot program, current
employees are subject to a background check at least every five years.

An employer that complies with the State’s background check laws may not be held
civilly or criminally liable based solely upon the ground that the agency or facility
allowed an employee or independent contractor to work.

Sources: Abt Associates/UCDHSC, 2008
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Figure 3.5 Nevada Background Check Process
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3.6. New Mexico

Pre-Pilot Program

Program Authority: The New Mexico Department of Health (NM-DOH) was responsible for the
administration of the Caregiver Criminal History Screening Program (CCHSP), which included State
and national name- and fingerprint-based criminal investigations, since 1999. The purpose of the
Caregivers Criminal History Screening Act 29-17-2 to 29-17-5 NMSA 1978 and its requirement that
caregivers undergo a nationwide criminal history check was to ensure to the highest degree possible
the prevention of abuse, neglect or financial exploitation of care recipients. The legislation covered a
wide array of employer types and gave the NM-DOH authority to manage and operate the CCHSP.
The Caregivers Criminal History Screening Act authorized the NM-DOH to promulgate regulations to
implement the Act. The rules, entitled "Caregiver Criminal History Screening Requirements,"
effective August 15, 2002, clarified various aspects of the CCHSP.

Stakeholders reported that the main reason for the program was a push by State legislators to “come in
line” with rest of the country to protect a vulnerable population. No specific incident prompted the
passage of the authorizing legislation.

Program Description: The background check screening was required for care employers designated
under the legislation, which included skilled nursing facilities, intermediate care facilities, ICFs/MR
psychiatric facilities, rehabilitation facilities, home health agencies, homemaker agencies, homes for
the aged or disabled, group homes, adult foster care homes, guardian service employers, case
management entities that provide services for people with developmental disabilities, private
residences that provide personal care, adult residential care and nursing care for two or more persons,
adult day care centers, boarding homes, adult residential care homes, residential service or
rehabilitation service authorized to be reimbursed by Medicaid or any licensed Medicaid-certified
entity or any program funded by the State Agency on Aging that provides respite, companion, or
personal care services, or programs funded by the Children Youth and Families Department that
provides homemaker or adult day care services. General acute care hospitals, resident care facilities
performing services exclusively for a correctional facility, outpatient treatment facilities, diagnostic
and treatment facilities, ambulatory surgical centers and facilities, end-stage renal dialysis and
treatment facilities, rural health clinics, private physicians' offices or other clinics operating in the
same manner as private physician offices in group practice settings were not included as covered
employer types.

CCHSP required hard copy fingerprint cards. Each employer was responsible for fingerprinting their
own employees or contracting with third-party contractors for fingerprinting. The New Mexico
Department of Public Safety (NM-DPS) did not accept electronic fingerprint card submissions. A
complete application packet included four items: (1) three complete fingerprint cards, (2) copy of a
photo ID, (3) a signed authorization for Release of Information form, (4) $65 fee for each application
submitted. If all four items were not present, the application packet was considered incomplete and
returned to the care employer. Applications were run on a dual track: two fingerprint cards were kept
for scanning into the Interim Distribution Imaging System, one fingerprint card was sent to NM-DPS.
If rap sheets came back clear or with no disqualifying convictions, a clearance was processed and sent
out to the applicant and care employer. If a disqualifying conviction was on the individual's criminal
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history, a disqualification letter was processed and sent out to the applicant and employer. Prescribed
time frames were dependent on workloads; turnaround could take several weeks. There were no time
limits for processing.

The background check process required that one set of fingerprints was scanned and submitted
electronically to the FBI. The FBI would then respond directly to the contributor with either a no
record or a rap sheet if there was a criminal history record. At the State level, the NM-DOH had
Internet access to a company that has access to the name-based registry. They would conduct a name-
based search for the individual, and if there was no criminal history record, they would get a no record
response. If a hit was generated through the name index, then they were requested to forward the
appropriate documentation, which was either the fingerprint cards and/or the release form to NM-DPS,
at which point, a NM-DOH employee would review the record and update it if necessary. In addition
to the required State and FBI checks, nursing home employers were required to check the New Mexico
Nurse Aide Registry prior to hiring nurse aides. While the New Mexico Nurse Aide Registry was used
extensively, it was not tied into the criminal history screening process.

Provisional employment was allowed under the State’s regulations. An employer could not employ a
caregiver unless the caregiver first authorized a request for a nationwide criminal history screening
prior to beginning employment. The length of the conditional employment was contingent upon the
receipt of written notice issued by the NM-DOH regarding the fitness determination. In the case of an
administrative reconsideration, it was at the discretion of the employer whether an applicant, whose
nationwide criminal history reflected a disqualifying conviction and who has requested administrative
reconsideration, could continue to be employed during the period of the reconsideration.

The NM-DOH was responsible for making the fitness determination for all caregiver applicants. Only
screening status information was communicated to employers: either cleared or disqualified. For the
pre-pilot program, there was a 30-day window to submit rejected applicants for reconsideration based
on a decision letter and packet. This often took more than 30 days because disposition of the case was
often requested and allowed an additional 30 days to respond after disposition was known.

Criteria for disqualifying an applicant included: homicide; trafficking controlled substances;
kidnapping, false imprisonment, aggravated assault or aggravated battery; rape, criminal sexual
penetration, criminal sexual contact, incest, indecent exposure or other related sexual offenses; crimes
involving adult abuse, neglect or financial exploitation; crimes involving child abuse or neglect;
robbery, larceny, extortion, forgery, embezzlement, credit card fraud or receiving stolen property.

The most significant criticism of the pre-pilot program by stakeholders was that the process was labor-
intensive and a paper-intensive process that included too little automation. In addition, there were
general and non-specific concerns that employers did not follow the intentions of the statutes.
However, they pointed to the deterrent effects of having a background check program in place as the
successes of the program and saw the pilot program as a mechanism to repair or address some of the
glitches in their existing program.

Background Check Fees: Caregivers Criminal History Screening Requirements 7.1.9.8.D NMAC did
not allow the background check application fee to exceed $74. During the pre-pilot period, the NM-
DOH charged $65 for a caregiver’s criminal history screening. Of that $65, $24 covered the FBI

Abt Associates Inc. Evaluation of the Background Check Pilot Program 72



screening, $7 was the fee for the State criminal history records check, a $3 per transaction fee was
charged to allow NM-DOH transmit data to NM-DPS through a secure transmission, and NM-DOH
charged $31 to cover the costs of processing and administrating CCHSP. The $65 reflected the
“break-even” point for processing. The fee had to be paid at the time of the fingerprint application by
cashier’s check, funds transfer arrangements, or a business check. Cash and personal checks from
applicants were not allowed. Fees could be covered by the applicant, employer, or a combination of
the two. No funds were appropriated to the program from the State. As an example, part of the $31
fee was allotted to an employee hired by the NM-DOH and stationed at the NM-DPS to process
criminal history screenings for health care facility applicants.

Pilot Program

Program goals and components: The New Mexico Background Check Pilot Program was derived
from the Caregivers Criminal History Screening Program. It required that caregivers undergo a
nationwide criminal history screening to ensure to the highest degree possible the prevention of abuse,
neglect, or financial exploitation of care recipients. The New Mexico Department of Health (NM-
DOH) was the lead agency for the pilot program, as well as for the existing CCHS efforts that fell
outside the CMS pilot project. As with several of the pilot States, the governor’s office was a
proponent of participation and encouraged the NM-DOH to pursue the CMS pilot program grant for
use in improving the CCHS program. The CMS funds allowed for the integration of various entities
into one organizational structure that includes operations (data entry, training), legal (dispositions and
appeals), and card scan (actually running the background checks). New Mexico’s program
incorporated 453 group living providers and 426 community program providers into the pilot program.

The technology and processes for conducting the background check screenings did not change for the
pilot program; employees continued to be fingerprinted via ink and hard fingerprint cards. Applicants
were required to submit four items for background check processing, including three fingerprint cards,
a photocopy of a picture identification card, a self-disclosure and release form, disclosing any offenses
and authorizing release of the criminal history record information, and the $65 fee. The fee structure
for the background check did not change under the pilot program.

The pilot program in New Mexico, in contrast to some of the other pilot programs, was aimed to
improve employer compliance and education and improve the IT infrastructure to support the program.
One of the aims was to create a Consolidated Online Registry (COR) for the State registry check. The
COR system is a web-based registry that uses both internal and external data sources for a single
registry check. The databases include the Caregivers Criminal History Screening Registry, Employee
Abuse Registry, New Mexico Sex Offender Registry, the OIG List of Excluded Individuals/Entities
(LEIE), and the New Mexico Nurse Aide Registry. The goal of the COR is to provide access for care
providers and State agencies to a “one-stop repository for care providers to quickly ascertain
employment suitability for new caregivers.” New Mexico worked with the CMS technical assistance
contractor to develop the COR system.

Through the Providing Assistance, Communication and Training Program (PACT), NM-DOH planned
to reduce fingerprint card rejection rates by providing fingerprinting technical assistance to employers,
reducing background check processing time. They also planned to improve compliance with the
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State’s existing background check requirements. NM-DOH issued a Fingerprint Techniques Manual
intended to inform employers how to capture fingerprints.

The pilot program required that within the required settings, no caregiver would be employed by a care
provider unless they had first submitted to a request for a nationwide criminal history screening prior
to beginning employment or unless the caregiver had submitted to a nationwide criminal history. The
New Mexico CCHS required individuals to submit three (3) sets of 10-digit fingerprints. Fingerprint
scanners, upgraded software, laptop computers, and specialized equipment were purchased using the
CMS funds. CMS funds were also used to further the advancement of New Mexico’s centralized
criminal history database, which now includes 450,000 records for individuals. The database is used
by both direct care providers and NM- DOH personnel. Its creation has substantially decreased the
workload for CCHS personnel, although they are still working out some of the data collection issues.
Table 3.6 includes a summary of the key features of New Mexico’s pilot program.

Legislative authority: Under the amended New Mexico CCHSP legislation, covered employers
included all those provider types that were included in the pre-pilot program and added background
check requirements for general acute care hospitals. The legislative authority for applicant caregiver
background checks covered 23 types of providers. However, NM-DOH was not successful in
amending the State’s legislation regarding the twelve-month State and FBI background check
exemption for prospective direct access employees, to conform with the MMA statutory requirements
to conduct a new State and national background check upon each new hire. A substitute bill was
submitted, and passed into law, which closed the 12-month exemption for State background checks,
but continued the caregivers’ 12-month exemption for a nationwide criminal history screening. There
was public concern over the cost of conducting both State and national background checks due to the
high turnover rates for direct care staff. The substitute bill provided a compromise for the providers,
and supporters contended that, since direct care staff had a nationwide criminal screening within 12
months and likely had been living in the State, a statewide check would be sufficient. The NM-DOH
legal counsel determined that the Department had the authority to also conduct a nationwide criminal
history screening, based on the authorization form. CMS and NM-DOH negotiated a reduced scope,
whereby, for the purpose of the pilot, NM-DOH would conduct both State and national background
checks for all caregiver applicants for the mandatory provider types required under the pilot (i.e.,
nursing homes, home health agencies, hospices, personal care service providers and ICFS/MR). It was
agreed that pilot funds would be used to cover the $24 fee for the additional FBI background checks
plus an administrative fee, for the caregivers that were affected by the 12-month FBI background
check exemption.

Cost: Fees for a background check were $65, the same as for the pre-pilot program. This covered the
costs of State and Federal criminal history checks, the administrative process involved in fitness
determination, and the processing of a second set of fingerprint cards should the first be unreadable. In
New Mexico, there is a statutory requirement that fees must be under $74. Pilot funds were used to
cover the cost of the $24 FBI fee and a $21 administrative fee; other costs are paid for by the
employer, who can recover this cost from the employee at their discretion.

Who is screened and what happens: New Mexico defined a caregiver as a person whose employment
or service includes direct care or routine and unsupervised physical or financial access to any care
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recipient services by that employer. This could include compensated workers, paid contractors,
employees of contractors, or operators of facilities that are routinely on site.

The pilot program mirrored the existing CCHS by requiring all job applicants to submit a hard copy of
10-rolled fingerprint impressions that can be scanned for the identification processing. CCHS
processed all background check requests. Each care provider was responsible for fingerprinting its
own employees or contracting with third-party contractor to conduct fingerprinting. Electronic
fingerprint card submissions were currently not accepted at the time of the evaluation team visit (mid
2007).

If no findings of disqualifying convictions result for a background check, a clearance was processed
and sent to the applicant and care provider. If a disqualifying conviction was identified in an
individual's criminal history, a disqualification letter was processed and sent to the applicant and care
provider.

Disqualification convictions included: homicide, trafficking controlled substances, kidnapping, false
imprisonment, aggravated assault or sexual offenses, crimes involving adult abuse, neglect or financial
exploitation, crimes involving child abuse, neglect, robbery, larceny, extortion, forgery,
embezzlement, credit card fraud or receiving stolen property.

In the event that a missing disposition for a charge involving a disqualifying conviction occurred,
CCHS requested the applicant provide court documentation of the final outcome of the case. If there
was no response in 14 days, final disqualification letters were sent to the provider and applicant. If the
applicant provided appropriate court documentation that there was no conviction, the applicant was
cleared by disposition, and clearance letters were sent to both the provider and applicant.

Disqualifying Offenses: Disqualification convictions included: homicide, trafficking controlled
substances, kidnapping, false imprisonment, aggravated assault or sexual offenses, crimes involving
adult abuse, neglect or financial exploitation, crimes involving child abuse, neglect, robbery, larceny,
extortion, forgery, embezzlement, credit card fraud or receiving stolen property.

The State did not grant a clearance to individuals who had a pending charge for a potentially
disqualifying conviction for which no final disposition had been made. In these cases, the employer
was notified by certified mail that an employment clearance had not been granted. Clearance could be
granted if the individual submitted documentation showing that the final disposition of the crime
means that it was no longer a disqualifying offense.

Appeals: Any alleged inaccuracies found after a criminal history record was run were grounds for
appeal—as were findings that a conviction has no bearing upon fitness for employment. An applicant
with a disqualifying conviction could appeal by submitting a written request for an administrative
reconsideration within 30 days of the postmark of the initial disqualification letter or a final
disqualification letter would be mailed. The individual could continue to work only at the discretion of
the employer. If the reconsideration proceeding resulted in a determination by NM-DOH that the
applicant's or caregiver's nationwide criminal history record inaccurately reflected a disqualifying
conviction of a crime, that the employee presents no risk of harm to a care recipient, or that the
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conviction does not directly bear upon the applicant's or caregiver's fitness for employment, the
individual could resume work.

Stakeholder Feedback: Results of on-site interviews with New Mexico providers of care indicated
that most of them were pleased with the progress that the State made. Before the pilot program began,
the Information Technology (IT) office for CCHS was decentralized. CMS funds allowed the
centralization and streamlining of the IT functions. Others mentioned that they were able to improve
their compliance as a result of better training and understanding of the process, the ease of
communication with State officials, and the refinement of the appeals process.

There were still some areas of concern in New Mexico after the initiation of the pilot program
including the need for continued improvement in compliance, data collection/gaps in the database,
commence electronic submission of fingerprints to the FBI (efforts underway between NM-DOH and
NM-DPS), lack of an infrastructure and timeliness within the NM-DPS, protracted turnaround time for
some providers to receive background check results, lack of consistency within State statutes
governing background checks, and mechanisms for providing supervision to those in provisional
employment.

Use of pilot funds: The State was awarded a total of $1,070,459 in grant funds. Information on
expenditures was not available from the State, but the State did report that employee salaries and
fringe benefits comprised 78 percent of overall grant spending. This was for the additional employees
that the State’s pilot activities required. Travel accounted for 11 percent of expenditures, equipment
accounted for 6 percent, and other expenditures made up 5 percent of the State’s total grant spending.

Number of background checks and outcomes: New Mexico had difficulty in producing the quarterly
data reports and provided data for a 14-month period (July 2006 - September 2007). During this
period, based on the quarterly reports, there were 10,018 background checks started, an average of 775
checks per month. The volume was highest in April 2006, when 1,408 background checks were
started. During the pilot, 7,947 applicants were approved for employment, 615 were disqualified
(Table 7.28). There were 1,456 applications that were still pending at the end of the pilot. The New
Mexico data do not identify applicants who voluntarily withdrew their application.

Processing times: On average, the background check process in New Mexico took about 73 days to
complete, and the median completion time is 52 days (Table 4.7). Since employers collect fingerprints
in New Mexico, this processing time represents the length of time from fingerprint collection until the
fitness determination decision. The State had a considerable backlog in the submission of fingerprints
to the State police and the FBI, and this accounted for most of the processing time. The median
number of days from receipt of fingerprints to the FBI background check request was 41 days and the
median was 50 days for the State background check. The State and Federal responses tended to occur
quickly—the Federal fitness determination was made an average of four days after the Federal
background check request date. For cases that went to appeal, it took an average of 82 days from the
initiation of the background check until the appeal decision date.

Post-pilot plans: According to the State’s Final Report, the CCHSP program will continue to operate
as it did prior to the pilot program. NM-DOH has made a commitment to continue to support
provider training to ensure future operations. In addition, an Information Technology Support
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Division staff position has been identified to support the COR system and provide future
enhancements.

The State plans to move forward and implement the use of Live Scan technology. This will greatly
improve the way fingerprints are processed, as New Mexico hopes to have 90 percent of providers
submitting electronically in the future. New Mexico stakeholders believe that there is a need to initiate
an AFIS rap-back enhancement to protect vulnerable populations.

Table 3.6

New Mexico: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area
Covered employers

Types of employees
for whom
background checks
are required
Background check
requirements for
staffing agency staff

Technology for
capturing
fingerprints
Fingerprint locations

Applicant self-
disclosure

Process for
checking registries

Statewide

The pilot program covers nursing homes, long-term care hospitals/swing beds,
ICFs/MR, home health agencies, hospices, home and community-based group
homes over eight beds, and personal care agencies under the Medicaid State Plan.
Other provider types are covered by the State’s Caregivers Criminal History
Screening Act, but these were not considered part of the State’s pilot program,
Background checks are required for caregivers, defined to include “any person
whose employment or contractual services includes direct care or routine and
unsupervised physical or financial access to any care recipient served by that
employer.” This definition includes most employees.

The Caregivers Criminal History Screening Act requires that staffing agency staff be
screened, although regulations do not require a hew background check if the
applicant had undergone a background check and been cleared for employment
within the previous12 months.

Clearance is issued to the staffing agency and can be used at multiple facilities
while working for that staffing agency. Staffing agency staff must provide
documentation of their clearance to each facility where they are placed The care
provider is responsible to ensure and retain a record that a criminal history
screening was conducted on any individual who provides care to a care recipient
and that a clearance from the CCHSP has been obtained.

Fingerprint cards.

Employers, at their discretion, can either collect fingerprints on the fingerprint cards
issued by NM-DOH internally, using staff to collect the fingerprints or contract with a
fingerprint collection agency.

NM-DOH revised its Authorization for Release of Information form to collect
information on the date, nature, and place for all felony offenses (i.e., felony
convictions and substantiated findings).

Employers check the Consolidated Online Registry, which searched the Caregivers
Criminal History Screening Registry, Employee Abuse Registry, New Mexico Sex
Offender Registry, the OIG List of Excluded Individuals/Entities (LEIE), and the New
Mexico Nurse Aide Registry. These searches are run at the same time as the
applicant’s information is reviewed by the employer.

Fitness NM-DOH staff make the fithess determination. They review the criminal check
determination information against the disqualifying convictions set forth in the statute to determine
process if there are disqualifying charges, convictions or other offenses.
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Table 3.6 (continued)
New Mexico: Key Background Check Pilot Program Features

Program Feature

Description

Missing dispositions

Information
disseminated to
employer and
applicant

Disqualifying
offenses

Consideration of
pending and original
charges

Provisional
employment
policies

Background check
costs and who pays

Appeal and
rehabilitation review
policies and
processes

Enforcement of
background check
requirements

If there are records without a final disposition, NM-DOH staff send a disposition
request letter to the applicant, requesting court documentation of the final outcome
of the case. The applicant has 14 days to provide the appropriate documentation or
they are disqualified for employment.

If disqualifying information is found, then a disqualification letter is sent to the
applicant and the employer. The applicant is notified of the barring disqualification
information. The applicant also receives a form letter and instructions that detail the
administrative reconsideration process, including what items need to be submitted
and the procedures that they must follow. The employer is notified only that the
applicant has a disqualifying conviction but not specific details of the conviction. It
is the choice of the applicant to share the specific information with a care provider.
In such cases, the CCHSP will notify the applicant/caregiver of the specific
disqualifying conviction(s).

In addition to the Federal disqualifying offenses, the State list of disqualifying
offenses includes homicide, convictions related to controlled substances, rape and
related crimes, crimes involving adult abuse, neglect or financial exploitation, crimes
involving fraud, burglary, robbery, forgery, and related crimes. Changes enacted in
2005 expanded the list of disqualifiers to include an attempt, solicitation, or
conspiracy involving any of the felonies listed above.

The State does not grant a clearance to individuals who have a pending charge for
a potentially disqualifying conviction for which no final disposition has been made.
In these cases, the employer is notified by certified mail that an employment
clearance has not been granted. Upon administrative reconsideration, if the
individual submits documentation showing that the crime was pled down and is no
longer a disqualifying offense, NM-DOH will clear the individual without prejudice.
Caregivers can begin provisional employment after they submit to a request for a
nationwide criminal history check. They can continue working provisionally until the
employer is notified of the results of the background check. NM-DOH does not
regulate the supervision level for provisional hires.

Background checks cost $65 ($31 to support Caregivers Criminal History Screening
Program activities, $24 FBI check, $10 for the State background check). The fee
payment must accompany the fingerprint application and may be paid by either the
employer or the employee. Pilot funds are being used to cover the cost of the $24
FBI fee, along with a $21 administrative fee, for each caregiver that is affected by
the 12-month exemption period. Note: Home and community based services
providers bill Medicaid $75 to defray the cost of conducting background checks.
Applicants can request reconsideration of the results of their background check.
They must submit a signed declaration that describes their criminal felony
convictions and other offenses, along with any additional information to be
considered such as information on the final disposition of charges that showed up
as pending on the criminal records, any mitigating circumstances when the offense
was committed, rehabilitation and employment history since the offense. NM-
DOH'’s Reconsideration Committee meets weekly and will issue an employment
clearance determination based upon the completed request for reconsideration and
all supporting documents submitted.

Applicants are allowed to work provisionally while the appeal is pending.

Failure to comply with NM-DOH'’s requirements may result in the suspension or
revocation of the employer’s license and the imposition of fines. Sanctions are
imposed through the certification survey process for facilities and the review
process for community-based employers.
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Table 3.6 (continued)
New Mexico: Key Background Check Pilot Program Features

Program Feature

Description

Time period of
background check

Liability limitations

Applicants applying for employment within 12 months of their most recent national
background check that did not list any disqualifying convictions were required only
to have a statewide criminal history screening. At the discretion of the employer, a
nationwide screening could also be requested. However, based on negotiations
between CMS and NM-DOH, the State used their authority to complete FBI
background checks on the applicants affected by the 12-month exception.

Prior to the pilot, no new background check (State or Federal) was required for
those who had cleared a background check within the past 12 months.

A care employer, including its administrators and employees, is not civilly liable to
an applicant or a caregiver for a good faith decision to employ, not employ or
terminate employment pursuant to the Caregivers Criminal History Screening Act.

Sources: Abt Associates/UCDHSC, 2008
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Figure 3.6 New Mexico Background Check Process
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3.7. Wisconsin

Pre-Pilot Program

Program Authority: The Wisconsin Department of Health and Family Services (WI-DHFS)
implemented the Caregiver Law in October 1998 (amended on October 29, 1999). The Caregiver Law
required that covered entities conduct background checks on all potential employees and contractors
who met the definition of a caregiver. Entities must examine the background check results for barring
offenses and make employment decisions based on the results.

Program Description: According to the Wisconsin Caregiver Program Manual, the purpose for the
State’s program was to respond to “the potential for physical, emotional and financial abuse of
vulnerable citizens by persons who have been convicted of serious crimes or have a history of
improper behavior.” The Caregiver Law was intended to protect patients and residents from abuse,
neglect, and misappropriation of property by requiring that employers and licensing agencies conduct
background checks, examine the results of background checks for criminal records and findings of
misconduct, and make employment decisions in accordance with the requirements of the Caregiver
Law. Since the law went into effect, covered employers have been required to complete background
checks on all new hires. After the initial background check at the time of employment or contracting,
employers must conduct new caregiver background checks at least every four years, or more
frequently if the employer has reason to believe that a new background check is warranted.

There are five components to the Wisconsin Caregiver Program: 1) background checks for caregiver;
2) employment and licensing limitations; 3) the State’s Rehabilitation Review process; 4) investigating
and reporting caregiver misconduct; and 5) the State’s Caregiver Misconduct Registry. The Caregiver
Law requires a name-based background check, although employers are allowed to use fingerprint cards
at their discretion. It prohibits employment and licensing for individuals who have been convicted of
disqualifying crimes or that have governmental findings of misconduct. The State’s rehabilitation
review process is described in Chapter 4 below. The Caregiver Misconduct Registry contains
information on the names of nurse aides and other non-credentialed caregivers with a substantiated
finding of abuse, neglect, or misappropriation.

The Caregiver Program covers all health care employers regulated by WI-DHFS, including:

e Alcohol and other drug abuse services

o Community-based residential facilities and four bed adult family homes
e Community mental health programs

e  Community support programs

o Developmental disability programs

e Emergency mental health services programs

¢ Home health agencies (including personal care and supportive home care services provided by
the agency)

e Hospices

Abt Associates Inc. Evaluation of the Background Check Pilot Program 81



e Hospitals

e ICFs/MR

o Mental health day treatment services for children
e Nursing homes

¢ Residential care apartment complexes

e Rural medical centers

In addition, the Caregiver Law also covers day care and foster care providers. Entities must complete
caregiver background checks on all persons who meet the definition of a caregiver at the time of hire
and every four years thereafter. A caregiver is defined as a person who meets all of the following:

¢ Isemployed by or under contract with an entity;
e Has regular, direct contact with the entity’s clients or the personal property of the clients; and
e Is under the entity’s control.

This definition includes all employees providing direct care and may include housekeeping,
maintenance, dietary, administrative staff, and contractors, if those persons are under the entity’s
control and have regular, direct contact with clients or the client's property. The State specifies that
background checks are not required for individuals who perform solely clerical, administrative,
maintenance, or other support functions and who are not expected to have regular, direct contact with
clients or clients’ personal property. Also excluded are those who provide “infrequent or occasional
services” such as delivery, maintenance, grounds keeping, or other similar services that are not directly
related to the care of a client. Health care students (e.g., nursing or nurse aide students) are considered
contractors, as their training program contracts with the health care facility for a clinical site and the
students have regular, direct access to residents. Thus, health care students also are subject to the
background check requirements.

Under the Caregiver Law, employees of staffing agencies are considered contractors and are subject to
the background check requirements. However, as the staffing agency is considered to be the
employer, its employees do not have to undergo a new check when placed at a different provider.
Background checks are completed every four years and the staffing agency can share the results with
multiple entities during that period.

For applicants that indicate residency in another State or U.S. Jurisdiction, the employer must make a
good faith effort to obtain the out-of-State background check results, but these results can be difficult
to obtain, especially from closed record States. Some States will not share their background check
results with Wisconsin employers.

Individuals with convictions of serious crimes or a history of improper behavior are barred from
working as a caregiver in regulated facilities, unless they can provide clear and convincing evidence of
their rehabilitation through the WI-DHFS rehabilitation review process. The rehabilitation review
process does not provide a remedy for the Federal permanent ban for nursing homes to employ nurse
aides with a substantiated finding of abuse, neglect, or misappropriation of property.
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Entities that fail to comply with the program's requirements may be subject to sanctions, such as a
corrective action plan, mandatory training, or the denial, revocation or suspension of the entity's
license, certification or registration.

Background Check Fees: Most health care employers pay the background check fee for their
potential employee. The current fees for conducting an online name-based caregiver background
check are $2 for non-profit organizations, $5 for government agencies, and $13 for all others. In
addition, all entities must pay a $2.50 fee for the automated Integrated Background Check Information
System (IBIS) data query.

Pilot Program

Program goals and components: Wisconsin’s four-county pilot program built on the existing
Caregiver Program, which has operated statewide for nearly ten years. It addressed two limitations of
the existing program: 1) the challenge entities face in collecting out-of-State conviction information
and 2) the absence of feedback from employers (who make their own fitness determinations) on the
outcomes of background checks.

The WI-DHFS contracted with the University of Wisconsin-Oshkosh to assist in managing the pilot
program. The pilot was implemented in four counties: Dane, Kenosha, La Crosse, and Shawano. The
counties were selected for rural and metropolitan representation, rapid and slow growth populations,
border counties with high inter-State movement, and a variety of commuting patterns. The pilot
counties were also selected based on their proximity to fingerprint scanning processing centers, and
distribution among the State survey agency (the Division Office of Quality Assurance) regions.

Employers in pilot counties were required to conduct both name-based and fingerprint-based
background checks. The FBI-based fingerprint check that was conducted as part of the pilot program
permitted comparison of the results of a name-based and a fingerprint-based background check
system. Providers in pilot counties collected and reported data on background check results and entity
employment decisions, allowing the State to evaluate the effectiveness and impact of Wisconsin's
Caregiver Law.

Table 3.7 contains a summary of the key features of Wisconsin’s Pilot Program.

Wisconsin’s goal for the background check pilot was to test the added value of conducting a
fingerprint-based background check in addition to the existing screening process. The program was
implemented in four counties — Dane, Kenosha, La Crosse and Shawano - in the CMS-required
provider types (nursing homes, long term care hospitals, ICFs/MR, home health agencies, CBRFs with
nine beds or more, and personal care agencies under the State Medicaid Plan) as well as with hospice
providers.

Wisconsin’s personal care workers were not covered under the pre-pilot Caregiver Law and thus had
to be brought under the pilot. For the pilot, Wisconsin entered into agreement with all the Medicaid
funded personal care worker providers in the participating counties to obtain their voluntary
participation in exchange for State pilot funds covering the background check fees and providing free
abuse and neglect prevention training. Personal care agencies were expected to follow the background
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check requirement and report their results to DHFS on a quarterly basis. Agencies that failed to
comply with the background check requirements would be billed for the cost of the checks completed.

All fingerprints were collected using Live Scan technology. Two of the pilot counties contracted with
Promissor and two utilized the services of the Department of Administration’s Division of Gaming.
No fingerprint cards were accepted.

Legislative authority: Wisconsin requested a statutory change for the immunity provision as part of
the Governor’s Biennial Budget in February 2005. The statutory language change ensured that
employers in the pilot program using Federal background checks for employment determinations used
it only for the purpose of determining the suitability of the individual for employment. The language
ensured that employers were immune from civil liability suits resulting from employment, termination
or licensing determinations.

Cost: The fee for the existing Caregivers Program name-based search ranged from $4.50 to $15.50,
which was paid directly by employers to the Wisconsin Department of Justice (WI-DOJ). Pilot funds
covered the $24 FBI fingerprint search fee, the $18 Promissor fingerprint capturing fee, or the $5
Division of Gaming capture fee. Pilot funds were also used to cover the $4.50 to $15.50 background
check fee for personal care workers, who were not previously subject to caregiver background check
requirements. The WI-DOJ waived the $15 fingerprint-based State background check fee for
employers in the pilot counties.

Who is screened and what happens: Employers in the pilot counties were required to conduct both
name-based and fingerprint-based background checks on all newly hired staff who have “regular,
direct contact with clients/residents or their personal property.” Excluded were staff who perform
purely administrative, clerical, maintenance, or other support functions without regular, direct contact.
Also excluded were volunteers and students completing internships or clinical training (these
individuals were subject to the regulations in the non-pilot counties under the existing Caregiver Law).
Wisconsin employers were allowed to determine which applicants are considered to have “regular,
direct” contact.

The process began with the applicant self-disclosure. If no barring offenses were revealed, the
employer conducted a check of the web-based Wisconsin Nurse Aide Registry, OIG Exclusion List,
and nurse aide registries in any other States that the applicant lived in the previous three years). If no
exclusionary offenses were found, the employer submitted the applicant’s name to the Integrated
Background Check Information System (IBIS) to conduct an automated name-based search, which
produced a letter with results of any substantiated findings that were posted on the Wisconsin
Caregiver Misconduct Registry or another State (if known), denials or revocations of operating
licenses for WI-DHFS programs, including adult programs and child programs, rehabilitation review
findings, and the status of professional credentials, licenses or certifications maintained by the
Department of Regulation and Licensing, and results of any Wisconsin Department of Just criminal
history records, including the Wisconsin Sex Offender Registry. If there were no exclusionary
findings at this point, the applicant was sent for fingerprinting.

In Wisconsin, employers received the State and national criminal history records through access to a
secure web site. If there was no criminal history the employer received a “no record found” response.
Employers reviewed any criminal history information and made the fitness determination decision.
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Missing dispositions were the responsibility of the employer as well. Employers could consider
information beyond disqualifying convictions that were substantially related to the applicant’s job
duties. Wisconsin’s State criminal history records and caregiver records are open to the public, and
the employers could share the results of the State background check with other employers. Federal
regulations did not permit employers to share the results of the FBI background checks.

Applicants with a “clean” self-disclosure were allowed to work for up to 60 days, under supervision,
pending receipt of the criminal history results. The level of required supervision varied with each
program type and each covered entity had to follow its own program supervision requirements.

A new State and national fingerprint-based background check was required every time an employee
changed jobs. After the initial background check at the time of employment or contracting, entities
were required to conduct new name-based background checks on current employees at least every four
years, or at any time within that period that the employer had reason to believe that a new background
check is appropriate.

Figure 3.7 is a map of the pilot program processes used in Wisconsin.

Disqualifying Offenses: Disqualifying offenses included convictions for homicide (1st degree
intentional, 1st and 2nd degree reckless), felony murder, battery (felony), assisting suicide, sexual
exploitation by therapist, sexual assault, abuse of vulnerable adults (misdemeanor or felony), abuse of
residents of a penal facility, abuse or neglect of patients and residents (misdemeanor or felony), 1st
degree sexual assault of a child, repeated acts of sexual assault of a child, physical abuse of a child -
intentional. Also disqualified were individuals with a finding by a governmental agency of abuse or
neglect of a client or misappropriation of a client’s property, or child abuse or neglect.

An employer could consider pending charges that were substantially related to the duties of the job
when making a hiring decision. If a current employee was convicted of a crime that was a
disqualifying offense, the employer was required to immediately dismiss the employee. If the crime
was not a disqualifying offense, but substantially related to the duties of the job, the employer had the
discretion whether to dismiss the employee at that time.

Appeal: Caregivers with offenses on the Wisconsin or Federal exclusion list could apply for a
Rehabilitation Review to seek approval for employment. Applicants completed the rehabilitation
review application, which collected information on the applicant’s criminal history and/or history of a
substantiated finding of abuse/neglect. Applicants were required to submit a written explanation of
these offenses and why they believed that they have been rehabilitated, along with three character
references and letters from current and former employers.

The rehabilitation review panel considered all of the submitted information to determine whether there
was sufficient evidence of rehabilitation. The application could be approved, denied or the decision
deferred. Applicants were not allowed to work during the appeals process.

Enforcement: Compliance with the background check requirement was monitored by the State survey
agency, the Division of Quality Assurance. Entities that did not follow the provisions of the Caregiver
Law were subject to: 1) a forfeiture not to exceed $1,000; 2) a requirement that the entity submit a
written corrective action plan; 3) attendance at agency-designated personnel screening training; 4)
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denial, revocation, non-renewal or suspension on the entity’s license or certification; and/or 5) a
requirement that the entity use an agency for screening and hiring personnel.

Use of pilot funds: The State was awarded a total of $1,500,000 to implement their background check
pilot program. Information on total expenditures was not available, but Wisconsin did report spending
a total of $250,080 for fingerprint background check fees. $34,458 for fingerprint capture, and $12,965
in costs related to name-based searches for personal care workers. Similar to other States, total cost
reports are still pending.

Number of background checks and outcomes: Wisconsin was different from the other pilot States in
terms of its source of data on background checks and the types of data that were available. Because
employers conducted the background checks and made the fitness determination, the WI-DHFS does
not have information on the volume or outcome of individual checks, and it was not possible to have
individual level background check data like in the other pilot States. Instead, employers in the pilot
counties provided aggregated data to the WI-DHFS on the volume and outcome of the background
checks that they conducted. Because the data are collected from employers, in addition to the results
of the registry search, the Wisconsin data permit analysis of the hiring decisions for applicants who
undergo a background check, data that are not available for any of the other pilot States.

During the pilot period, there were a total of 14,758 background checks initiated. Overall, 95.7
percent of applicants were cleared, and 4.3 percent were disqualified based on the background check
(Table 7.34). An additional 28 percent of applicants were disqualified from employment for non-
background check reasons, and 67.8 percent of all individuals for whom a background check was
started were hired.

Processing times: During the pilot, employers reported that the background check process took about
four days to complete, including time for processing the FBI check. Because the process is employer-
driver, the State does not have data on the amount of time required to complete the individual
background checks, but must rely on employer reports. According the State, fingerprint results were
posted on the web-based system within 24-48 hours of collection of fingerprints, and employers
reported that the process took an average of about 4 business days to complete, or a total of 6-7 days
for the entire background check and fitness determination process.

Stakeholder Feedback: According to a survey administered by WI-DHFS, most providers found the
fingerprint-based process easy or somewhat easy to implement. Providers in the State were split
almost evenly on whether running the fingerprint-based background check was effective. Many
providers believed that the name-based check that is part of the Caregiver Law is adequate and that the
benefits of the fingerprint-based check are not worth the additional costs. Others appreciated the more
detailed information that is available through a fingerprint-based check and liked not having to do
multi-State background checks on applicants who had lived in another State, which was not necessary
given that the FBI check is a national check.

Some providers found that the locations and hours for fingerprinting were inconvenient. There was
also concern about the financial impact of fingerprint-based checks. Among respondents to a survey
conducted by the State, 56 percent wanted to see the fingerprint requirement continue and 44 percent
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did not. Only 11 percent of respondents, however, indicated that they would be willing to continue
conducting fingerprint-based checks if the cost were $20 or more.

Post-pilot plans: After the pilot, Wisconsin returned to the name-based checks required under the
Caregiver Law. The State notified employers that they should revert back to the hame-based
background check process after September 30, 2007. Because the fees and billing were the same
during the pilot as they were under the State’s Caregiver Law, no changes in billing procedures were
required at the end of the pilot.

Table 3.7

Wisconsin: Key Background Check Pilot Program Features

Program Feature

Description

Geographic area

Covered employers

Types of employees for
whom background checks
are required

Background check
requirements for staffing
agency staff

Technology for capturing
fingerprints
Fingerprint locations

The pilot program is operating in four counties—Dane, Kenosha, La Crosse, and
Shawano.

In the four pilot counties, covered employers include nursing homes, home health
agencies, long-term care hospitals, ICFs/MR, hospices, community-based
residential facilities with eight or more beds, personal care agencies-Medicaid State
Plan.

In the four pilot counties, the fingerprint-based State and FBI background checks
are required for newly hired caregivers who are employed or under contract with an
entity, have regular, direct contact with the entity’s clients or the personal property
of the clients, and who are under the entity’s control. This excludes staff who
perform purely administrative, clerical, maintenance, or other support functions who
are not expected to have regular, direct contact with clients.

Under the pilot program, background checks are not required for volunteers or
students who are completing internships or clinical training at covered entities.
These individuals are subject to the same name-based background checks as the
non-pilot counties that operate under the existing Caregiver Law.

Staffing agencies are permitted to initiate and conduct background checks under
Wisconsin’s existing Caregiver Law, and the pilot did not result in any changes to
background check requirements for staffing agency staff. The staffing agency
indicated in writing that the caregiver had no offenses on the Offenses List and was
eligible for employment. Staffing agency staff were not required to undergo
fingerprint-based background checks as part of the pilot.

Live Scan

In Dane and Kenosha counties, fingerprints are captured via live scan equipment by
the Wisconsin Department of Administration’s Division of Gaming. In La Crosse
and Shawano counties, WI-DHFS has contracted with a Live Scan vendor,
Promissor, Inc. to capture fingerprints.
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Table 3.7 (continued)

Wisconsin: Key Background Check Pilot Program Features

Program Feature

Description

Applicant self-disclosure

Process for registry
checks

Fitness determination
process

Missing dispositions

Information disseminated
to employer and applicant

Disqualifying offenses

e The applicant completes the Background Information Disclosure (BID) form.
Disclosure questions are:

¢ Do you have pending criminal charges against you or have you ever been
convicted of a crime? If yes, list the crime, dates, jurisdiction.

e Were you ever found to be delinquent by a court of law on or after your 10th
birthday for a crime or offense? If yes, list the crime, dates, jurisdiction.

e Has any government or regulatory agency ever found that you committed child
abuse or neglect? This only asked for certain employer types.

e Has any government or regulatory agency ever found that you abused or
neglected a client? Has any government or regulatory agency ever found that
you misappropriated property?

e Has any government or regulatory agency ever found that you abused an elderly
person?

e Do you have a government credential that is not current or that is limited so as to
restrict you from providing care to clients?

e Has any governmental or regulatory agency ever denied or revoked your license,
certification, or registration to provide care?

e Has any governmental or regulatory agency ever restricted your ability to live on
the premises of a care providing facility?

e Have you ever requested a rehabilitation review?

Explanations are required for all yes responses.

The employer conducts a search of the Wisconsin Nurse Aide Registry, other State

nurse aide registries, and the OIG Exclusion List. The employer also submits the

applicant’'s name to the Integrated Background Information System to conduct an
automated name-based search of the Wisconsin Caregiver Misconduct Registry,

WI-DHFS adult and child program licensure database, WI Department of Regulation

professional licensure database, and a name-based search of Wisconsin

Department of Justice criminal history records, including the Wisconsin Sex

Offender Registry.

The results of the State and FBI background check are posted on-line on the

employer’s account with the WI-DOJ. It is the employer’s responsibility to

thoroughly review the criminal history results, make the fitness determination and
hiring decision.

Employers must make a good-faith attempt to obtain the disposition information

from the appropriate jurisdiction in cases where the applicant discloses a crime that

does not appear on the criminal record or the disposition of a serious crime is not
clearly indicated.

The complete criminal record is disseminated to the employer, and they make the

fitness determination. If there is no criminal record, then the WI-DOJ sends a “no

record found” response. Wisconsin’s State criminal history records and caregiver
records are open to the public, and the employers can share the results of the State
background check with other employers. Employers are not permitted to share the
results of the FBI background checks.

Disqualifying offenses include convictions for homicide, murder, battery (felony),

sexual exploitation by therapist, sexual assault, and abuse/neglect. Also, any

finding by a governmental agency of abuse or neglect of a client, or
misappropriation of a client’s property, or child abuse or neglect.
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Table 3.7 (continued)

Wisconsin: Key Background Check Pilot Program Features

Program Feature

Description

Consideration of pending
and original charges

Provisional employment
policies

Background check costs
and who pays

Appeal and rehabilitation
review policies and
processes

Enforcement of
background check
requirements

An employer can consider pending charges that are substantially related to the
duties of the job when making a new hiring decision. If a current employee is
convicted of a crime that is a disqualifying offense, the employer must immediately
dismiss the employee. If the crime is not a disqualifying offense, but substantially
related to the duties of the job, the employer has the discretion whether to dismiss
the employee at that time.

With respect to the original crime with which an applicant was charged, in
determining whether a conviction is substantially related to the duties of the job, the
circumstances behind the conviction may be considered. For example, in the case
of an originally charged serious crime that was plea-bargained down, the nature of
the person’s behavior as well as the circumstances of the arrest and conviction may
be considered in making a decision.

Applicants who have a “clean” Background Information Disclosure may be allowed
to work for up to 60 days, under supervision, pending receipt of the WI-DOJ
criminal record search results, the WI-DHFS letter or other necessary
documentation. The level of required supervision varies with each program type
and each covered entity must follow its own program supervision requirements.
Covered employers in the four pilot counties continue to conduct a name-based
background check. WI-DOJ’s fee for a name-based search varies from $4.50 to
$15.50, which is paid directly by employers to the State.

Pilot funds are used to cover the increased costs under the pilot, including the $24
FBI fingerprint-based background check fee, the $18 fingerprint capturing fee. WI-
DOJ waived the current $15 State fingerprint-based fee for the pilot counties. Pilot
funds were also used to cover the $4.50 to $15.50 name-based background check
fee for personal care workers, who were not previously subject to the caregiver
background check requirements

Applicants who are disqualified for employment may apply to WI-DHFS for a
rehabilitation review to seek approval for employment. Applicants must complete
the rehabilitation review application, which collects information on the applicant’s
criminal history and/or history of abuse/neglect. Applicants must submit a written
explanation of these crimes and why they believe that they have been rehabilitated,
along with three character references and letters from current and former
employers.

The WI-DHFS rehabilitation review panel considers all of the submitted information
to determine whether there was sufficient evidence of rehabilitation. The WI-DHFS
may approve, deny, or defer the rehabilitation review application.

A rehabilitation review approval does not ensure that the applicant will be hired by
an entity or receive permission to reside at an entity. Caregivers who are denied
approval may not reapply for one calendar year after the denial date.

Applicants are not allowed to continue working during the appeals process.

The potential sanctions under the pilot were the same as those under the State’s
Caregiver Law and included:

¢ A forfeiture not to exceed $1,000

¢ A requirement that the entity submit a written corrective action plan

e Attendance at agency-designated personnel screening training

¢ Denial, revocation, non-renewal or suspension on the entity’s license or
certification

e A requirement that the entity use an agency for screening and hiring personnel
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Table 3.7 (continued)
Wisconsin: Key Background Check Pilot Program Features

Program Feature Description
Time period of A new State and national background check is required every time that an
background check employee changes jobs.

After the initial background check at the time of employment or contracting, entities
must conduct new caregiver background checks at least every four years, or at any
time within that period that the employer has reason to believe that a new
background check is appropriate.

Liability limitations On December 2005, as a means of conforming to the requirements of the MMA for
participation in the pilot, the Wisconsin Legislature added language to the Caregiver
Law stating that employers are immune from civil liability to a caregiver for using
arrest or conviction information provided by the FBI to make an employment
determination regarding the caregiver. This provision was no longer in effect once
the pilot ended.

Sources: Abt Associates/UCDHSC, 2008

Abt Associates Inc. Evaluation of the Background Check Pilot Program 90



Figure 3.7 Wisconsin Background Check Process
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4.

Background Check Procedures Used by States

Section 305 (e)(1) of the MMA specified that the evaluation include a review of the procedures used
by pilot States to conduct background checks and to identify the most efficient, effective, and
economical procedures. The MMA legislation that created the pilot program specified certain
required elements of State background check programs but also gave States considerable flexibility
with respect to many aspects of background check policies and procedures. There are important
differences in the background procedures used by the pilot States. This chapter presents a
comparison of the background check procedures used by pilot States.

4.1.

Employer Types That Must Do Background Checks

According to Section 307(g)(5)(A)(i-viii) of the MMA, the types of long-term care providers that are
included in the pilot refers to the following types of facilities or providers which receive payment for
services under title XVI1I or X1X of the Social Security Act:

Nursing homes/skilled nursing facilities
Home health agencies
Hospices

Long-term care hospital (as described in section 1886(d)(1)(B)(iv) of such Act) (42 U.S.C.
1395ww(d)(1)(B)(iv))

Personal care services providers
Residential care providers

Intermediate care facilities for the mentally retarded

Table 4.1 shows the covered providers reported by the pilot States as covered under the background
check program. The shaded areas indicate the provider groups required by CMS. With these
exceptions, pilot programs included these required provider types.

The background check programs in Illinois and Nevada did not include hospices.

In Nevada, hospices are not covered by the enabling statute for background checks (NRS
449.179). Personal care workers in the State are not licensed, but because of Medicaid
contracts were subject to the requirement of the background check or were voluntarily
submitting background checks.

Idaho, Michigan, and New Mexico did not have any HCBS group homes with more than 8
beds, and Illinois did not have any HCBS group homes with more than 8 beds in the
participating pilot counties.

Illinois and Michigan do not have any personal care agencies covered by their Medicaid State

plans.
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The legislation gave States the flexibility to expand the list to other types of long-term care providers,
and the pilot programs in Alaska, Michigan, and New Mexico included several additional providers.
The programs in Alaska and New Mexico included general acute hospitals, while Michigan’s
program included psychiatric hospitals and psychiatric units in general hospitals. As part of the pilot,
Alaska created the Background Check Unit, a single administrative unit to oversee all aspects of the
background check program across divisional and program boundaries within AK-DHSS, adopting
uniform background check procedures across all licensed and certified programs under the agency’s
authority. Reflecting this consolidation of licensing functions, Alaska’s amended legislation was very
broad and included hospitals, rural health clinics, and ambulatory surgical centers, and providers of
care to children such as foster homes and child care facilities. As the MMA covered only employers
that provided long-term care services, most of these additional provider types were not required under
the pilot program and, in the case of New Mexico, data were not submitted on the additional provider

types.

A limitation of across-State comparisons is that States differ with respect to their regulatory structure,
and it may be that, while a State may not appear to cover a particular provider, the provider is subject
to a background check requirement but is regulated by a different agency that was not participating in
the pilot.
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Table 4.1
Background Check Covered Providers by Pilot States

New Wis-
Covered Provider Alaska Idaho lllinois Michigan Nevada Mexico consin

Skilled nursing facilities/nursing X X X X X X X
facilities

Home health agencies

Hospices

Long-term care hospitals,
hospitals with swing beds
ICF/MR

HCBS group homes over 8 beds
Residential care facilities
Personal care agencies

Adult boarding homes

Adult day care/respite X

Adult halfway homes X
Ambulatory surgical centers
Care coordination/case
management

Child care facilities

Child placement agencies
Foster homes

Freestanding birth centers
Guardianship providers X
Hospitals X Xrrx X
Individual home health aides**** X

Maternity homes

Residential child care facilities
Residential psychiatric treatment
facilities

Rural health clinics X
Runaway shelters X
Supported living homes X

X X X* X X
X X X
X X

X X X
X X X

X

X X X
N/A N/A N/A
X X
X** N/A N/A

N/A

X X X X
X X X X
X X X X

XX X

X X

X X X X

X X X

Note: Shaded cells indicate provider types specified by the MMA legislation that created the pilot.

N/A: Not applicable because there were no providers of the specified type in the State (or pilot counties for lllinois and
Wisconsin)

*. Michigan’s program covers only Medicare certified home health or home help agencies.

**: ldaho has required background checks on personal care workers since 1995, and they were not considered a covered
provider under the pilot.

***: Psychiatric hospitals and psychiatric units in general hospitals.
**+x: Hired by older adults and persons with disabilities and paid under Medicaid.
Sources: Abt Associates, 2008

4.2. Employees Who Must Have Background Checks

Direct Access Employees

The MMA defines a direct patient access employee as “any individual (other than a volunteer) that
has access to a patient or resident of a long-term care facility or provider through employment or
through a contract with such facility or provider, as determined by a participating State for purposes
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of conducting the pilot program in such State.” All States required background checks for direct care
workers such as nurses, nurse aides, and home health aides, but there were differences with respect to
requirements for administrative, dietary, and maintenance staff. See Appendix E for State definitions
of direct access employees.

o Alaska required background checks for all employees and independent contractors.

¢ In Idaho, background checks were required for all employees who provide direct care
services. Given the variety of other employee types and roles, each provider was responsible
for making the determination of which staff would be required to have background checks.

¢ In lllinois, direct access workers were defined as those “with duties that involve or may
involve residents or access to the living quarters, financial, medical, or personal records of
residents.” This included contract workers and non-direct care workers, such as those who
work in environmental services, food service, and administration.

¢ Michigan defined direct access staff as those with “access to the individual or the property”
of the patient through employment or through a contract, a fairly broad definition that meant
that almost all staff were required to be checked.

¢ Nevada required background checks for all employees and independent contractors.

e New Mexico defined caregivers as someone “whose employment or contractual service with
a care employer includes direct care or routine and unsupervised physical or financial access
to any care recipient served by that employer.”

¢ In Wisconsin, background checks are required for employees who have “regular, direct
contact” with patients or their personal property and who are under the employer’s control.
This includes direct care workers and may include housekeeping, maintenance, dietary,
administrative staff, and contractors, if those persons are under the entity's control and have
regular, direct contact with clients or the client's property.

In States where background checks were not required for all employees, there was occasional
confusion about which employees should receive background checks. There were questions about
“how much access is access?” Some employers sought clear policies with respect to the definition of
direct access employees. One employer stated that “even when they call [the State Agency] — they
get three different answers. It leaves them still confused.”

However, in States that required background checks for all employees, there was a desire on the part
of some stakeholders for employers to have discretion as to which staff were required to be checked
so as to avoid what they believed were unnecessary checks. There was a belief among some that
background checks should not be required for employees without direct access to patients such as
business office staff.

There was considerable variation in how States handled volunteers and students.

e Volunteers: While the MMA explicitly excluded volunteers from the background check
requirement, the programs in Alaska and Wisconsin included background checks for some
volunteers. Alaska required background checks for volunteers with “regular unsupervised
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contact.” Note that Wisconsin’s background check requirements for volunteers were not
included in the pilot but rather are requirements of the State’s Caregiver Law.

e Stakeholders noted that most volunteers have limited access to patients and were concerned
about the potential impact of fingerprinting on the ability to recruit volunteers, but the general
consensus was that background checks are appropriate for volunteers with direct patient
access. In States that require background checks for some volunteers, there was confusion
regarding which volunteers needed to be put through the background check.

e Students: Two States included students in their pilot programs. Alaska required it for
students with “regular unsupervised contact.” Michigan required background checks for
student nurses and interns. Michigan students doing clinical training were given an
exemption if the clinical training did not exceed 120 hours. Three States (Idaho, Nevada, and
Wisconsin) did not require background checks for students under their pilot programs
(although Wisconsin covered students who were completing clinicals for longer than 60 days
under the statewide Caregiver Law requirements). Two States (lllinois and New Mexico) did
not explicitly address the issues in their operational protocols. Stakeholders in several States
expressed concerns about students not being informed about background check requirements
before beginning their programs, and a desire to avoid cases where students complete a
program only to subsequently learn that they cannot be cleared for employment.

4.3. Applicant Self-Disclosure and Authorization

The MMA mandated that State pilot programs require that prospective employees provide a written
statement disclosing any disqualifying information and authorize the State and national fingerprint-
based background check. All of the States had some type of applicant self-disclosure as an initial step
in the background check. Information from the self-disclosure could be used to terminate the
background check early in the process, eliminating unnecessary background checks. Most States
combined the requirement for self-disclosure and consent to conduct a background check into a single
form completed by the applicants. Some States had applicants fill out a paper-based disclosure form,
and other States used a web-based application. Table 4.2 outlines elements of the self-disclosure
forms used by the pilot States. The disclosure processes used by each State are summarized below.

Alaska: Alaska used a “Release of Information Authorization” form that required applicants to list
any criminal history. Applicants were asked to list their criminal history and to certify that they have
not been “charged with, convicted of, found not guilty by reason of insanity for, or adjudicated as a
delinquent” for crimes other than what they disclose and that they have never been found to have
neglected, abused, or exploited a child or vulnerable adult or to have committed medical assistance
fraud.

Idaho: In Idaho, the disclosure and consent was typically completed on the criminal history web site
and submitted electronically, although a few applicants used a paper form and mailed it to the
Criminal History Unit. The State reported that disclosure information was used both by employers
and the IDHW, to terminate some background check requests very early in the process. The form has
a series of yes/no questions about applicant’s criminal history, and, for those who answer yes to any
of these questions, a supplemental page where details of the incident are listed.
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Illinois: The disclosure process was part of the web-based application system in Illinois. An
applicant printed a standardized authorization form from the web. Applicants were required to make
a full disclosure of convictions and administrative findings on this form.

Michigan: Michigan used a single web-based system for all aspects of the background check process,
including the disclosure process. Disclosure of disqualifying convictions and consent to the
background check was the first step in the background check process in Michigan. If no disqualifying
crimes were listed, the employer created an application on the background check web site and
proceeded with the full background check.

Nevada: In Nevada, employers obtained a written statement from each applicant, stating whether
he/she had been convicted of a disqualifying crime, as well as oral confirmation of the information
that was disclosed.

New Mexico: The New Mexico disclosure process required the applicants to list the date, title and
location of any felony convictions, and all known substantiated findings of abuse, neglect or
exploitation.

Wisconsin: Wisconsin uses a Background Information Disclosure (BID) form that collects detailed
information on applicant’s criminal history and administrative findings. Applicants whose disclosure
form included any criminal conviction or findings related to abuse, neglect or misappropriation could
not begin working, even provisionally, until the full background check was completed.

Please see Appendix F for examples of the self-disclosure forms used by States.

Table 4.2

Background Check Program Features: Applicant Self-Disclosure

State Description

Alaska Disclosure of an applicant’s disqualifying information will be made on “Release of

Information Authorization” form and will be made at the time of request for a Criminal
Background Check request. The form includes asking individuals to list their criminal
history and to certify that they have not been “charged with, convicted of, found not guilty
by reason of insanity for, or adjudicated as a delinquent” for crimes other than what they
disclose and that they have never been found to have neglected, abused, or exploited a
child or vulnerable adult or to have committed medical assistance fraud.

Idaho Applicants complete a self-declaration form on-line or at an IDHW office. Disclosure
questions are:

e Have you ever been arrested or received a citation for any misdemeanor or felony

offense?

Have you ever plead guilty or been convicted of a crime as an adult or juvenile?

Do you have criminal charges pending or any warrants against you currently?

Have you ever been on probation in this or any other State?

Have you or anyone in your home ever been involved in a child protection action with

the Department of Health & Welfare?

Have you or anyone in your home ever been involved in an Adult Protection Action?

e Have you ever had a Medicaid/Medicare employer exclusion from Health & Human
Services office of Inspector General?

e Has your driver’s license ever been suspended or revoked?
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Table 4.2 (continued)
Background Check Program Features: Applicant Self-Disclosure

State

Description

Illinois

Michigan

Nevada

New Mexico

Wisconsin

The applicant completes a disclosure and authorization form. Disclosure questions are:

e Have you ever had an administrative finding of Abuse, Neglect, or Theft? If yes, provide
full details and State.

e Have you ever been convicted of a criminal offense other than a minor traffic violation
(do not include convictions that have been expunged or a juvenile conviction)? If yes,
provide full details and State.

Applicants complete the Long Term Care Workforce Background Check Application Form.

Applicants are asked to certify that they have not been convicted of a crime that would

prohibit their employment, that they do not have any findings of “not guilty by reason of

insanity” for any crime, and that they have not been the subject of a State or Federal
agency substantiated finding of patient or resident neglect, abuse, or misappropriation of
property. They are asked to disclose all offenses for which they have been convicted,
including all terms and conditions of sentencing, parole and probation therefore, and/or any
substantiated finding of patient or resident neglect, abuse, or misappropriation of property.

1. Obtain a written statement indicating whether the individual has been convicted of any
crime in NRS 449.188.

2. Obtain oral and written confirmation of that statement.

For the pilot, the State revised its Authorization for Release of Information to collect
information on the date, nature, and place for all felony convictions and gather information
regarding substantiated findings.

The applicant completes the Background Information Disclosure form. Disclosure
questions are:

¢ Do you have pending criminal charges against you or have you ever been convicted of a
crime? If yes, list the crime, dates, and jurisdiction.

e Do you have criminal charges pending against you, or were you ever convicted of any
crime anywhere, including Federal, State, local, military and tribal courts?

¢ Were you ever found to be (adjudicated) delinquent by a court of law on or after your
10th birthday for a crime or offense?

e Has any government or regulatory agency (other than the police) ever found that you
committed child abuse or neglect?

e Has any government or regulatory agency (other than the police) ever found that you
abused or neglected any person or client?

e Has any government or regulatory agency (other than the police) ever found that you
misappropriated (improperly took or used) the property of a person or a client?

e Has any government or regulatory agency (other than the police) ever found that you
abused an elderly person?

¢ Do you have a government credential that is not current or that is limited so as to restrict
you from providing care to clients?

e Has any governmental or regulatory agency ever denied or revoked your license,
certification, or registration to provide care, treatment or educational services?

e Has any governmental or regulatory agency ever restricted your ability to live on the
premises of a care providing facility?

e Have you ever been discharged from a branch of the US Armed Forces, including any
reserve component?

e Have you had a caregiver background check done within the last 4 years?

e Have you ever requested a rehabilitation review with the Wisconsin Department of
Health and Family Services, a county department; a private child placing agency, school
board, or DHFS designated tribe?

Explanations are required for all yes responses.

Source: Abt Associates/lUCDHSC, 2008
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4.4,

Fingerprinting

Fingerprinting Technology

Four of the seven pilot States used an electronic Live Scan system for collecting and transmitting
fingerprints. The other three States primarily used manual fingerprinting systems, although they
recognized the benefits of Live Scan and were moving towards greater use of electronic
fingerprinting systems. Table 4.3 summarizes the fingerprint collection methods used by the pilot

States.

In Alaska, Nevada, and New Mexico, fingerprints were collected primarily using fingerprint cards.

Towards the end of the pilot, Alaska had begun the process of purchasing some Live Scan
equipment and was working with the Office of Children Services (OCS) to provide Live Scan
fingerprint services in 23 rural communities. The Live Scan system uses a combination of
vendor Live Scan services and OCS offices. Given the large geographic area and limited
road system in the State, it will likely be impossible to ever have all fingerprints collected
using Live Scan.

During the pilot, New Mexico did not have the infrastructure to support Live Scan
equipment. The NM-DOH reported extended processing time, errors using fingerprint cards,
and a desire to evolve to an electronic system.

As of its third quarter data submission, all Nevada fingerprints had been captured using
fingerprint cards. Later in the pilot program, Nevada used pilot funds to make electronic
fingerprinting more accessible. The State made funding available to assist health care
employers and other fingerprint sites to acquire Live Scan equipment and upgrade hardware
and software in existing equipment.

The other four States use Live Scan equipment to capture fingerprints.

In Hlinois, Michigan and Wisconsin, all of the fingerprints were collected using Live Scan.
These States used contracted fingerprint vendors to collect fingerprints and did not accept
fingerprint cards.

Idaho initiated a Live Scan system around the time that the pilot started and reported that the
transition to an electronic fingerprint system had significantly reduced errors and processing
time. To minimize access issues, Idaho accepted fingerprints submitted using fingerprint
cards, but most fingerprints in the State were captured using Live Scan.

Use of Live Scan technology dramatically reduced background check processing times and increased
the accuracy of prints (see Chapter 5). Processing times in States with electronic fingerprint capture
were sometimes as short as one day from the receipt of fingerprints. In Alaska, the average
processing time was more than six months. Nevada reported that its processing time was
substantially quicker for background checks with electronic fingerprints, decreasing from around 60
days to around a week.
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An issue that several States noted was that there was no way to know when fingerprints that were
submitted electronically were rejected by the FBI. This was a primary cause of lengthy processing
times for electronically submitted fingerprints.

Table 4.3
Background Check Pilot Program: Method Used To Collect Fingerprints

State Description

Alaska Throughout the pilot, most fingerprints were captured using fingerprint cards, which had to
be mailed to the AK-DHSS. Later in the pilot, the State purchased some Live Scan
equipment, giving 23 rural communities access to Live Scan fingerprint services.

Idaho Most fingerprints are captured at the IDHW offices using Live Scan equipment. The IDHW
also accepts hard fingerprint cards that are taken at local law enforcement agencies or by
employers. The IDHW has portable Live Scan equipment and staff who cover remote
areas take the Live Scan equipment out to the remote location with them several days per
week.

lllinois Fingerprints are captured using Live Scan. A sole State Live Scan vendor contracted
through the lllinois Department of Central Management Services’ master contract collected
the fingerprints.

Michigan The State of Michigan contracts with Indentix Identification Services, which captures
fingerprints using Live Scan equipment.

Nevada Most applicants obtain fingerprints from their potential employer or local law enforcement
agencies using either Live Scan or fingerprint cards. The State made funding available to
assist health care facilities and other fingerprinting sites to acquire Live Scan equipment
and upgrade hardware and software in existing Live Scan equipment. Some facilities now
use Live Scan for fingerprinting.

New Mexico New Mexico used Ink and hard fingerprint cards to collect prints.

Wisconsin The State of Wisconsin contracted with Promissor Inc, to capture fingerprints for the pilot

program in two counties, using Live Scan equipment. The Wisconsin Department of
Administration, Division of Gaming also captured fingerprints via Live Scan equipment in
two of the pilot counties.

Source: Abt Associates/lUCDHSC, 2008.

Fingerprint Collection Agency and Locations and Access to Fingerprinting

The pilot States had different approaches with respect to the entity that was responsible for collecting
the fingerprints and fingerprinting locations (Tables 4.4).

o Alaska used a combination of employers, fingerprint collection vendors, local law
enforcement agencies, State police, and volunteer public safety officers to collect
fingerprints. Even with all of these options, there were still issues with access to
fingerprinting in some of the more remote areas of the State.

e Idaho collected most fingerprints using Live Scan at the Department of Health and Welfare.
Additional fingerprint collection sites were located across the State and the State also
accepted fingerprint cards from employers and law enforcement agencies.

o lllinois used a fingerprint vendor that has some permanent offices in the pilot counties and
also travels to public locations in the more rural areas. They made their services available at
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least once per week in all of the pilot counties. Applicants did not have to travel more than
35 miles one way for fingerprint services.

o |dentix Identification Services, Michigan’s fingerprint collection vendor, provided
fingerprinting locations such that no applicant had to drive more than 50 miles, with
fingerprinting appointments available within 10 days of the request.

¢ In Nevada, fingerprints were collected either by employers or local law enforcement
agencies.

¢ In New Mexico, employers collected fingerprints via ink and fingerprint card, either directly
or by contracting with a fingerprint collection agency.

e Wisconsin contracted with Promissor, Inc., a fingerprint collection vendor, for two pilot
counties and the Division of Gaming for the other two pilot counties.

State selecti