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2916.
INTERMEDIARY HEARING DECISION

As soon as practicable after the close of a hearing, the hearing officer is to make a decision in the case based exclusively upon the hearing record.  The decision is to be in writing and is to contain a statement of the issues, a statement of the evidence with reference to exhibits where appropriate, a statement of rationale, specific findings of fact on all the matters in issue at the hearing, and a conclusion.  The hearing officer's decision is to cite and be consonant with the provisions of title XVIII of the Act and related regulations and rulings, as well as with general instructions issued by HCFA pertaining to the issues in dispute.  Data or observations not germane to the issues in dispute should be excluded from the text of the hearing officer's (or panel's) decision.

A panel shall render a decision by majority vote, keeping a record of each hearing officer's vote and of the reasoning of any dissenting minority on the issues in controversy before the panel.

Hearing decisions rendered by intermediary hearing officers do not have the force of authoritative precedent.  Therefore, the intermediary hearing officer is not bound by decisions rendered in other cases or by decisions of other hearing officers.  It is not improper, however, for the hearing officer to refer to cases where similar facts and circumstances exist.  The hearing officer may consider other decisions as persuasive, notwithstanding the requirement that each decision be a "de novo" one.

The hearing officer's decision conforms as closely as possible with the format included in §29l8, Exhibit 3.  Since the decisions will be published, it is helpful to exclude proper names of the parties, witnesses, representatives, etc.  As the model format reveals, the front page of the decision contains all specific references to parties, representatives, etc., whereas the decision text is limited to general identities such as "the provider stated," or "the expert witness stated."  This will assist in preparing the decision for publication, since identifying information will be deleted before publication.   (See §295l.)

29l7.
HCFA REVIEW OF INTERMEDIARY HEARINGS

A.
Review of Intermediary Hearings.--The Health Care Financing Administration, on behalf of the Secretary of Health and Human Services, will review decisions of intermediary hearing officers issued in accordance with §2914.4C (denied jurisdiction) and §2916 (intermediary hearing decision). The review will be for the purpose of determining consistency with law, regulations, HCFA Rulings or general instructions.  The review may be either at the discretion of HCFA or at the request of the provider (entity) affected.  HCFA may affirm, modify, or reverse the hearing officer's decision or, in cases in which it believes the facts need additional development, remand the decision to the hearing officer for additional development.  When HCFA affirms, modifies, or reverses the hearing officer's decision, the HCFA decision is final and binding on the provider (entity) and the intermediary.  There is no further appeal.  It is subject, however to reopening at the direction of HCFA in accordance with Regulations section 405.l885.  The intermediary forwards to HCFA two copies of the hearing officer decision and, as appropriate, one set of the hearing transcript, and the documents introduced as exhibits or, in the case of a dismissal for denied jurisdiction, one set of the hearing file transferred
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by the intermediary and any additional evidence developed by the hearing officer.

The material is mailed to:

Health Care Financing Administration

Office of Eligibility Policy, BERC

Room S2-26-12

7500 Security Boulevard

Baltimore,  MD  21244

A copy of the decision without other materials is sent to the HCFA RO servicing the intermediary/provider (entity).

B.
Request for HCFA Review.--On receipt of an intermediary hearing officer's decision (see paragraph A above), a provider (entity) that disagrees with the hearing officer's interpretation of law, regulations, HCFA Rulings or general instructions may request HCFA to review the decision.

Such request for review must be in writing and must be filed within 60 calendar days after the date of receipt of the decision.  Date of receipt shall be presumed to be 5 days after the date of the decision unless there is a reasonable showing why a different date should be used.

The request must be signed by a person authorized to act on behalf of the provider (entity) and must specify the provider's (entity's) reason(s) for disagreeing with the interpretation of law, regulations, HCFA Rulings or general instructions in the decision.  HCFA may accept a request for review after the 60-day filing period has elapsed, but only for reasons that it considers to be good cause for failure to file within the prescribed period.

NOTE:  A provider (entity) should not request HCFA review of a hearing officer's decision when the disagreement is based on the factual situation rather than on the way law, regulations, HCFA Rulings or instructions were interpreted.  In such factual situations, the provider (entity) should request the hearing officer to cancel (§2914.4D) or to reopen (§2931) the decision.  For example, if a provider (entity) has new data or other evidence that could affect the hearing officer's decision, it should request a reopening of the decision by the hearing officer instead of a review by HCFA.

C.
Review Procedure.--The review shall be conducted by a review officer assigned by the Director, Hearings Staff, Office of Eligibility Policy, BERC.  The review will be conducted on the record as represented by the hearing file transferred by the intermediary or the transcript of the hearing, all exhibits and other case documents submitted or admitted as evidence, the hearing officer's decision, and the provider's (entity's) request for review.  The provider (entity) shall also be given the opportunity, should it so request, to submit additional briefs and oral argument.  The time, manner, and place of such submittal shall be at the discretion of the review officer, with reasonable consideration of the convenience of the affected parties.
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Should the HCFA review officer find that additional information is needed in order to reach a decision on the proper interpretation of law, regulations, HCFA Rulings or general instructions, the review officer may remand the case to the intermediary hearing officer for reopening of his decision to obtain additional documentation.  In case of remand, the hearing officer shall submit his revised decision to the review officer, who shall affirm, modify, or reverse it and furnish written notice thereof.  There is no appeal from the decision of an HCFA review officer.

D.
Notification to Providers of Opportunity for HCFA Review.--An intermediary hearing officer's decision (see paragraph A above) or any reopened and revised intermediary hearing decision shall inform the provider (entity) of its right to review. Suggested language to be included with the decision follows:

"If you disagree with the interpretation of the law, regulations, HCFA Rulings, or general instructions relied upon in this decision, you may request a review of this decision.  The Health Care Financing Administration will provide the review on behalf of the Secretary of Health and Human Services.

"A request for review must be written and be signed by a person authorized to act on behalf of the provider (entity).  It must contain the reasons for disagreement with the interpretation of the law, regulations, HCFA Rulings, or general instructions and should be accompanied by any supporting documentation you may wish to submit.  The request must be filed within 60 days of your receipt of this decision and should be sent to:

Health Care Financing Administration

Director, Hearings Staff

Room C1-09-13

7500 Security Boulevard

Baltimore, MD 21244

"The HCFA review decision will be based on the record and the material submitted with your request for review.  If you wish, you may also request the opportunity to submit additional briefs, oral argument, or both."

2918. MODEL FORMATS FOR INTERMEDIARY HEARINGS

The suggested formats in the following exhibits are for use by the intermediaries and providers or other qualifying entities in the intermediary hearing process.  Adherence to these guidelines will help ensure proper documentation of cases, and will add uniformity to the decision process.

29-40
Rev. 321


PROVIDER PAYMENT

02-85
DETERMINATIONS AND APPEALS PROCEDURES
  2918.(Cont.)

Exhibit I, Request for Hearings, outlines the information and documentation which should be contained in a provider's or other entity's request for an intermediary hearing.

Exhibit II, Notice of Hearing, covers the information which is given to a provider or other entity for which a hearing is being scheduled.

Hearing officers are encouraged to use the model format in Exhibit III, Intermediary Hearing Decision, since intermediary hearing decisions are made available to the public by HCFA under the provisions of the Freedom of Information Act (5U.S.C.552) and implementing Public Information Regulations at 45 CFR 5.13b.)
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MODEL FORMAT

REQUEST FOR INTERMEDIARY HEARING

Addressed to the intermediary,

  or if known, the intermediary's

  hearing officer

Re:
Name of Provider (Or Entity).--

Provider No.--

Cost Year Ending.--

This is a request for a hearing for the above-named provider.

This request is made within and pursuant to the regulations (42 C.F.R. Part 405, Subpart R) governing provider payment appeal.  The date of the Notice of Amount of Program Reimbursement for the above cost report period is

Where the Request for Hearing is filed more than l80 days after the date of the Notice of Amount of Program Reimbursement, the provider should give an explanation for the untimely filing which would justify "good cause" and thereby allow for a hearing on the disputed amount of title XVIII program payment.

At this point, the provider should identify the specific individual item(s) in the intermediary's determination with which it disagrees; give the reasons why it believes the determination is incorrect; and include any materials it believes will support its position.

The amount of title XVIII program payment in controversy for each item and a calculation of that amount for the above cost report period is as follows:
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The attached material is submitted in support of the request for hearing.

_______________________________________________

Signature of Representative

on behalf of:


_______________________________________________

(Name of Provider or Other Entity)

_______________________________________________

(Address of Provider or Other Entity)

_______________________________________________

(Signature of Responsible Official or

  Person of Provider or Other Entity)
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SUPPORTING EVIDENCE & DOCUMENTATION


SUBMITTED BY (PROVIDER OR OTHER


ENTITY) IN REQUEST FOR


HEARING ON C/Y/E:

INDEX
Section



Item
l



Issues in Dispute

2



Summary of Case

3



Arguments Supporting

  Provider's Contentions

4



Documentation Supporting Arguments

5



Rules and Regulations and Other

  References Applicable to the Dispute

2 Copies
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MODEL FORMAT

NOTICE OF HEARING

Johnson and Johnson

Certified Public Accountants

l2 Lotzadow Street

Boston, Mass.  02l65

Re:
Name of Provider or Other Entity

Provider No.

C/Y/E:

This refers to the Request for Hearing in the above-captioned matter dated __________________ [NOTE:  If the Request for Hearing was not filed timely, but a statement of good cause was attached, justifying the delay, the hearing officer should advise the requesting party that "although the request was not filed within the prescribed period (l80 days), good cause for the delay has been shown."]

[Where the writer is sole hearing officer]:

I have been appointed to act as the intermediary hearing officer for (name of intermediary) to resolve this payment dispute.

I have scheduled a hearing for ________________, at __________ o'clock, to be held at (location).

If you are unable to appear at this time, or do not wish to appear personally, but prefer to have a "hearing on record," please indicate by return mail.  If the time or location of the hearing as scheduled is inconvenient, I will be glad to reschedule it.

[Where a panel is employed]:

Rev. 321
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The following organizations are available to adjudicate the dispute, along with me [or other designated intermediary hearing officers].  Please select one [or two, where a 5 member panel is employed] organization(s) to assist us in the deliberation.

[Where the provider has not filed any supporting material with the hearing request, or additional material is needed]:

Please submit any or all documentation and corroborating evidence which may be used to support your contentions.  In addition, if you desire, you may submit any briefs or memorandums which you feel may assist me [or us] in the consideration of the dispute.

You may raise any new issues or submit new evidence at any time prior to the initiation of the hearing.  After the commencement of the hearing, new issues or evidence may not be raised or submitted without my permission [or the panel's permission].

Any further attempts to reconcile, settle or negotiate the dispute with the intermediary may be done only with my [or the panel's consent and approval].

You may inspect, examine, and copy at any time prior to the hearing, any and all information contained in the hearing officer's [or panel's] file which is material and relevant to the proceeding.  Please contact my office in advance.

This hearing is conducted under the authority granted me by the intermediary and under the auspices of the law (sections 1815, 1816, 42. U.S.C. 1395ff), Federal regulations (42 C.F.R. Part 405, Subpart R, sections 405.1801-405.1833) and Health Care Financing Administration instructions.  My decision must comply with the provisions of title XVIII of the Social Security Act as well as with the aforementioned regulations, HCFA Rulings and general instructions.

The hearing is informal and nonadversarial in nature.  Neither the intermediary nor the Health Care Financing Administration is a party to the proceeding, therefore, neither has a financial interest in the hearing decision.  In keeping with the informal nature of the hearing, I will allow into evidence any document or testimony which I feel is material and relevant to the outcome of the dispute.  You do, however, have a right to examine or cross-examine any witness or examine any document which is introduced and may bring with you any witness who you feel will assist the hearing officer in ascertaining the facts.

Shortly after the close of the hearing, I [the panel] will issue a decision.  The only appeal from my [the panel's] decision is to the Health Care Financing Administration.
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Should you have any further questions, please feel free to contact me.


______________________________________________

(Name)

Hearing Officer

[or Chairperson of Hearings Panel]


______________________________________________

Name of Intermediary

cc:

Intermediary

HCFA, OEP, Hearing Staff (2)
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EXHIBIT 3


INTERMEDIARY HEARING DECISION

[Since the intermediary hearing decisions are available to the public, certain identifying information in the decisions must be removed wherever possible.  In order to facilitate disclosure of these decisions, the intermediary hearing officer in composing the decision should limit the use of names of providers or other facilities, case numbers, names of individuals, representatives, witnesses, and any other such identifying references, to the front (first or face page) of the decision.  All reference in the decision to names should be in the form of other terminology, e.g., "the provider submitted," "the provider's representative," "the witness for the provider."

It is intended that the following format be employed, to the extent possible, by all intermediary hearing officers to add uniformity to the decision process.  These recommendations are outlined for the hearing decisions and hearing record.]
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[FACE SHEET]


INTERMEDIARY HEARING DECISION


(name of intermediary)

NAME OF PROVIDER OR OTHER ENTITY:

PROVIDER NO.:

C/Y/E (F/Y/E):

AMOUNT OF TITLE XVIII PROGRAM

PAYMENT IN CONTROVERSY:

INTERMEDIARY HEARING OFFICER(S):

(Chairperson of Hearing Panel):

DATE OF DECISION:

Rev. 321
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[TEXT]


I.
Authority of Hearing Officer:

(Statement that hearing officer's decision is issued under the authority of title XVIII of the Social Security Act, and the Federal Regulations which implement that title (42 C.F.R., Part 405, Chapter IV), and is in compliance with both, as well as rulings and general instructions issued by HCFA).


II.
Statement of Issues

III.
Statement of the Evidence
(including Listing of Evidence)


IV.
Party's Contentions

V.
Intermediary's Position

VI.
Findings
a.
Applicable legal, regulatory, HCFA Ruling and instructional citations

b.
Rationale


VII.
Conclusion
a.
Hearing Officer's decision as to each issue (Itemized)

b.
Statement as to finality of decision, subject, however, to appeal to HCFA and to reopening provisions.
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TRANSCRIPT OF HEARING
[For uniformity, the face sheet of the transcript of the hearing should appear as follows:]

Report of Intermediary Hearing pursuant to title XVIII of the Social Security Act

(42 CFR, Part 405, Chapter IV)


(name of intermediary hearing officer)

In the matter of (name of provider or other entity)


PAYMENT DISPUTE
C/Y/E:

Intermediary:

Rev. 416
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Provider Reimbursement Review Board
2920.
RIGHT TO BOARD HEARING

A.
Only a provider (see §2900 for definition) may request and obtain a Provider Reimbursement Review Board (Board) hearing for a cost reporting period ending on or after June 30, 1973, if the following conditions are met:

1.
You are dissatisfied with a final determination of the intermediary or the Secretary of Health and Human Services (who has delegated this responsibility to the Health Care Financing Administration (HCFA)) with respect to Medicare reimbursement (see Appendix A, Provider Reimbursement Review Board Jurisdiction, subsection B for a more detailed description of final determinations); and the amount in controversy with respect to matters for which you have a right to Board review under §1878 of the Act is at least $10,000 per cost reporting period; or the intermediary has failed to issue a Notice of Amount of Program Reimbursement (NPR) within 12 months of receiving your perfected (final) or amended cost report, and the cause of the delay was not occasioned by you, but was due to the intermediary's failure to act timely.  (See 42 CFR §405.1835.)

2.
Your request for a Board hearing (see §2921) is filed with the Board no later than the 180th calendar day following the date of receipt by you of the final determination rendered by HCFA or its intermediary (see Appendix A, subsection D for further information on how 180 days are counted) or, where the NPR has not been sent to you timely (see §2905.1), the request for hearing is filed with the Board no later than the 180th calendar day after the expiration of the 12-month period described in §2905.1.

Effective July 18, 1984, any appeal filed by providers that are under common ownership or control must be brought as a group appeal in accordance with subsection B for any matters at issue involving a question of fact or of interpretation of law, regulations, or HCFA Rulings common to the providers for which the amount in controversy is, in the aggregate, $50,000 or more.

B.
A group of providers may request a Board hearing if the following conditions are met:

o 
Each provider in the group would be individually entitled (except for the $10,000 requirement) to a Board hearing; 

o 
The matters in controversy involve a common question of fact or of interpretation of law, regulations, or HCFA Rulings; and

o 
The amount in controversy is, in the aggregate, at least $50,000.

A single provider involved in a group appeal that also wishes to appeal issues that are not common to the other providers in the group must file a separate hearing request and must separately meet the requirements for a Board hearing (See subsection A) on those issues. (See Appendix A, subsection B.)

Although the intermediary that rendered the determination being appealed is a party to the Board hearing (see §2922), it may not request or institute action for a Board hearing (e.g., in response to a Board decision or decision to remand).

Only providers may obtain Board hearings under §1878 of the Act.  Other entities, as defined in §2900, which file and are reimbursed on the basis of cost reports may obtain only intermediary hearings.
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Provider Reimbursement Review Board

2920.
RIGHT TO BOARD HEARING

You as an individual provider or as a member of a group of providers (see §2900.A. for the definition of a provider) may request and receive a hearing before the Provider Reimbursement Review Board (Board) under §1878 of the Act for a cost reporting period for which you have filed a cost report.  Intermediaries, although parties to Board hearings, may not request a Board hearing.

You may request a hearing involving the way the intermediary applies provisions of title XVIII of the Act, the implementing regulations, HCFA Rulings, program instructions, and other authorities in determining your payment.  You have a right to a Board hearing, provided your request complies with certain criteria.  You may also have a right to request the Board to grant you expedited judicial review.

2920.1
Individual Appeals.--You as a single provider may ask for and obtain a Board hearing if your request meets jurisdictional requirements involving both procedure and subject matter.

A.
Procedural Requirements.--Your appeal must meet the following procedural requirements found in §1878(a) of the Act and at 42 C.F.R. §§405.1801,  .1835, .1839, and .1841.

1.  You are dissatisfied with a final determination of the intermediary or the Secretary of the Department of Health and Human Services (who has delegated this responsibility to HCFA) with respect to Medicare reimbursement.  

2.   The amount in controversy (reimbursement effect) with respect to matters for which you have the right to a Board hearing must be at least $10,000 for the cost reporting period under appeal, and 

3.   You file your request for a hearing with the Board no later than the 180th calendar day following notice of the final determination rendered by HCFA or its intermediary or, where the intermediary has not issued the NPR timely, you file your request for a hearing with the Board no later than the 180th day after the expiration of the 12-month period described in §2905.1.

B.
Subject Matter Requirements.--Your appeal of subject matter is generally limited by §1878(g) of the Act.

1.
You may only appeal issues involving items and services furnished to a Medicare beneficiary that are covered by Medicare; and 

2.
You may not appeal issues involving the establishment of diagnosis-related groups (DRGs), DRG discharge classification methodologies, DRG resources, weighting factors, or budget neutrality.

There are no appeal rights for certain matters, which include, but are not limited to, your request to waive an overpayment and the intermediary’s authority to recover overpayments.

2920.2
Group Appeals--You, with at least one other provider, may request a Board hearing in the form of a group appeal.  

A.
Procedural Requirements.--Your group appeal must meet the following procedural requirements found in §1878(b) of the Act and at 42 C.F.R. §§405.1801, .1837, .1839, and .1841.
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1.    Each provider in the group satisfies the jurisdictional requirements (except the $10,000 requirement) for a hearing before the Board.

2.    The amount in controversy is, in the aggregate, at least $50,000.

3.    The issue in controversy involves a common question of fact or of interpretation of law, regulations, or HCFA rulings.  (A single provider involved in a group appeal that also wishes to appeal issues not common to the other providers in the group must file a separate hearing request and must separately meet the requirements for a Board hearing on these issues.)  

Providers under common ownership or control must appeal a common issue as a group if the amount in controversy is $50,000 or more.  

B.
Subject Matter Requirements.--Your group appeal has the same subject matter requirements as does an individual appeal.  (See §2920.1B.)

2920.3
Expedited Judicial Review.-- The Board cannot decide the validity of the governing law, regulations, or HCFA rulings.  If this is what you are disputing, you should ask the Board to grant you expedited judicial review. You as an individual provider, a member of a group, or a group may request that the Board grant expedited judicial review for an issue or the entire appeal, allowing you to bypass a Board hearing under §1878(f)(1) of the Act.  Your request must meet the procedural requirements for a hearing before the Board.  See §§2920.1.A. and 2920.2.A.  Once the Board has determined that it has jurisdiction, it will make a determination on your expedited judicial review request within 30 days. 
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2921.  REQUEST FOR BOARD HEARING OR FOR EXPEDITED JUDICIAL REVIEW

You must file, in writing, a request for a Board hearing or for expedited judicial review.  It must be signed by your responsible official or employee or your duly authorized representative.

You must send your request to:

Provider Reimbursement Review Board

2520 Lord Baltimore Drive, Suite L

Baltimore, Maryland 21244-2670

You must simultaneously submit a copy of the request for a Board hearing or for expedited judicial review to your intermediary.

For directions on what to include in your request, and for other information about the Board’s procedures, please consult the Board’s instructions.  These are available on the CMS Internet site at:

http://www.cms.hhs.gov/PRRBReview/Downloads/PRRB_Instructions_March_03.pdf
You may also obtain a copy by writing to the Board at the above address or by telephoning the Board at (410) 786-2671.  Your intermediary is also a source for the instructions.

                                                           (The next page is 29-68)
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2927.
ADMINISTRATOR REVIEW OF BOARD DECISIONS

A.
Own-Motion Review.--The Secretary's own-motion review of Board decisions described in §2924.4.C.2 (Denied Jurisdiction) and §2926 (Board Hearing Decision), provided for in §878(f) of the Act, has been delegated to the Administrator of HCFA.  The Administrator in turn redelegated this authority to the Deputy Administrator of HCFA.  Thus, any own-motion review action which may be taken by the Administrator may also be taken by the Deputy Administrator.  (See 42 CFR §405.1875.)

The Office of the Attorney Advisor (to the Administrator) recommends initiation of own-motion review of Board decisions under §1878(f)(1) of the Act, as amended; evaluates cases under own-motion review; and recommends as to disposition of such cases by the Administrator.

The Administrator may upon review of a Board decision and within 60 days after the requesting party (in the case of denied jurisdiction) or the provider (in the case of a Board hearing decision) received notice of the Board's decision, affirm, modify, reverse, or remand that decision to the Board for further consideration of the matter at issue.

NOTE:
The procedures set out in this section do not apply to expedited review determinations made by the Board.  As discussed in §2929.7, these determinations are not subject to the Secretary's own-motion review.

B.
Grounds for Review.--The decision to review a Board decision is made by the Administrator solely at his or her discretion.  The Administrator may exercise this discretion on his or her own motion or in response to a request from a party to a Board decision or in response to a request from HCFA.

The Office of the Attorney Advisor examines the Board's decisions, the requests made by a party or HCFA and any submission made in accordance with subsection D in order to assist the Administrator in deciding whether to exercise this review authority.
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Comments and requests for review should be addressed to:

Health Care Financing Administration

Office of the Attorney Advisor

Room C3-01-20

7500 Security Boulevard

Baltimore,  MD   21244
The Administrator, at his or her discretion, will attach jurisdiction to the review of a Board decision where it appears that:

1.
The Board made an erroneous interpretation of law, regulation or HCFA Ruling;

2.
The Board's decision is not supported by substantial evidence;

3.
The case presents a significant policy issue having a basis in law and regulations, and review is likely to lead to the issuance of a HCFA Ruling or other directive needed to clarify a statutory or regulatory  provision;

4.
The Board has incorrectly assumed or denied jurisdiction or extended its authority to a degree not provided for by statute, regulation, or HCFA Ruling;

5.
The decision of the Board requires clarification, amplification, or an alternative legal basis for the decision; or

6.
For other reasons, the Administrator deems it fitting and proper.

C.
Procedure.--

1.
Request for Review.--A party or HCFA requesting the Administrator to review a Board decision must file a written request with the Administrator within 15 days of the receipt of the Board decision.  Requests for review by HCFA may be made by the Bureau of Eligibility, Reimbursement and Coverage.  The Administrator may decline to review a case or any issue in a case even if a party has filed a written request for review.

2.
Notice.--Whether or not a party or HCFA has requested review, the Administrator will promptly notify the parties and HCFA whether he or she has decided to review a decision of the Board and, if so, will indicate the particular issues he or she will consider.
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3.
Written Submissions.--

a.
Within 15 days of receipt of a notice that the Administrator has decided to review a  Board decision, a party or HCFA may submit to the Administrator, in writing:

   (i)
Proposed findings and conclusions;

  (ii)
Supporting views or exceptions to the Board decision;

 (iii) 
Supporting reasons for exceptions and proposed findings; and

 (iv)
A rebuttal of the other party's request for review or other submissions already filed with the Administrator.

b.
These submissions will be limited to issues the Administrator has decided to review and confined to the record of the Board as forwarded by the Board.

c.
A party or HCFA, within 15 days of receipt of a notice that the Administrator has decided to review a decision, may also request that the decision be remanded to the Board and state reasons for doing so.  Reasons for a request to remand may include new, substantial evidence to be considered by the Board, the initial fact finding body in the appeals process, concerning:

  (i)
Issues presented to the Board; and

 (ii)
New issues that have arisen since the case was presented to the Board.

d. 
The following are not acceptable bases for remand:

  (i)
To present evidence that existed at the time the case was before the Board that was known or reasonably could have been known.

 (ii)
To introduce a favorable court decision that was either not available in print at the time the case was before the Board or was decided after the Board decision.

 (iii)
Change of a party's representation before the Board.

 (iv)
To present an alternative legal basis concerning an issue in dispute.

  (v)
To retract a waiver of a right approved by the Board.

e.
A copy of any written submission made under this paragraph will be sent simultaneously to each other party to the Board hearing and to HCFA, if HCFA has previously:
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  (i)
Requested that the Administrator review a Board decision or filed a written submission in response to a party's request for review;

 (ii)
Responded to a party's request for review; or

(iii)
Submitted material after the Administrator has announced that he or she will review a Board decision.

4.
Ex parte communication prohibited.--All communications from the parties or HCFA about a Board decision being reviewed by the Administrator must be in writing and must contain a certification that copies have been served on the parties and HCFA, as appropriate.  The Administrator will not consider any communication that does not meet these requirements or is not submitted within the required time limits.

5.
Content of Administrator Decisions.--Any Administrator decision other than to remand  will be confined to:

  

a.
The record of the Board as forwarded by the Board;

b.
Any materials submitted by the parties or HCFA under paragraphs C.1 or C.3(a) and (b) above;

c.
Generally known facts that are not subject to reasonable dispute; and

d.
Prior decisions of the Board, the Administrator and the Courts and other applicable law whether or not cited by the parties or HCFA.

6.
Results of Administrator Review.--Within 60 days of the date the parties received notification of the Board decision, the Administrator will render a decision and promptly thereafter advise the parties to the Board decision, in writing, of the results of his or her review.  Where the Administrator has:

a. 
Affirmed, reversed or modified the Board decision, the Administrator's decision becomes the final decision of the Secretary, and it may be appealed to the courts (§ 2928).

b. 
Remanded the case to the Board to take further action with respect to the development of additional facts or new issues or to consider the applicability of laws or regulations other than those considered by the Board, the Board will take the action requested in the remand action and issue a new decision.  The new Board decision will be final unless the Administrator reverses, affirms, or modifies, or again remands the decision.

c. 
Declined to review and render a decision regarding a Board decision within 60 days of the parties receiving notification of the Board decision, the Board decision will be final and binding upon all parties subject to the reopening provisions (§2931) or court review (§2928), if requested.
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d.

If the Administrator notifies the parties that he or she has decided to review a Board decision and then does not make a decision within the 60-day time frame allotted for review, this lack of action will constitute an affirmance of the Board's decision.  The provider will then have an additional 60 days in which to file for judicial review.  This 60-day time period starts 60 days after the party first received notice of the Board's decision.

e.
 Nonprecedential Nature of the Administrator's Review Decision.--Decisions by the Administrator are not precedents for application to other cases.  A decision by the Administrator may,  however, be examined and an administrative judgment made as to whether it should be given application beyond the individual case in which it was rendered.  If it has application beyond the particular provider, the substance of the decision will, as appropriate,  be published as a regulation, HCFA Ruling, manual instruction, or any combination thereof so that the policy (or clarification of policy having a basis in law and regulations may be generally known and applied by providers, intermediaries, and other interested parties.

2928.  JUDICIAL REVIEW.

A.
Where and When Action Brought.--Section l878 (f) of the Act, 42 U.S.C.

l395 oo(f),  permits judicial review of any final decision of the Board, or of any reversal, affirmance, or modifications of a Board decision by the Administrator of HCFA.

Within 60 days of the date of receipt of the Board's or Administrator's decision, the provider (see paragraph C below), if it wishes to appeal, must file an action in the District Court of the United States for the judicial district in which the provider is located, (or, effective April 20, 1983, in an action brought jointly by several providers, the judicial district in which the greatest number of such providers are located) or in the District Court for the District of Columbia.  Effective July 18, 1984, any action for judicial review by providers under common ownership or control or which have obtained a group hearing must be brought by such providers as a group with respect to any matter involving an issue common to the providers.  A copy of the action should be filed with the DHHS Regional Attorney representing the district in which the action was filed, the applicable HCFA RO servicing the region in which the action was filed, and the other parties to the decision.

The action filed with the district court appealing the Board's or the Administrator's decision should comply with the requirements of the court and satisfactorily explain the reasons and grounds for the appeal.

B.
Interest on Amount Subject to Court Review.--A provider of services dissatisfied with the hearing decision of the Board (§2926) or, if applicable with the subsequent affirmation, modification, or reversal of that hearing decision by the Administrator (§2927), may appeal the final administrative decision to the Federal courts. Where a provider seeks judicial review of such final administrative decision, the amount in
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controversy is subject to annual interest beginning on the first day of the first month beginning after the 180-day filing period and equal to the rate of return on equity capital established by regulation pursuant to §1861(v)(1)(B) and in effect at the time the civil action is commenced, to be awarded by the reviewing court in favor of the prevailing party.  The interest awarded may not be deemed income or cost for the purposes of determining payment due providers under the Medicare program.

C.
Who May Obtain Judicial Review.--Only providers have the right to judicial review an unfavorable Board decision described in §2924.4.C (Dismissal for Lack of Jurisdiction) and §2925.6 (Board Hearing Decision) and, if applicable, of an unfavorable affirmation, modification, or reversal of that decision by the Administrator (§2927).

D.
Court Review.--Since the law prescribes judicial review as an additional appeal step, the district courts will, as a matter of course, review the Board's or the Administrator's decision if:

o
the request is filed timely,

o
proper jurisdiction and venue exist, and

o
the request discloses a cause of action.

The courts will look to the decision in the same light as they would when called upon to examine other administrative agencies' findings under Chapter 7 of Title 5 of the United States Code.


Finality, Reopening, And Correction Of

Intermediary And Board Determinations And Decisions
2930.
FINALITY

It is in the interest of providers and the program that, at some point, intermediary determinations and the resulting amount of program payment due the provider or the program become no longer open to correction.  On the other hand, there must be a reasonable period of time within which to seek or make corrections wherever an error has been discovered.  This section and the next discuss finality and set out the time limits (reopening periods) for making correction of intermediary determinations, intermediary hearing officer decisions, Board hearing decisions, and Secretary decisions.

2930.1
 When Determinations and Decisions Become Final.--For the purpose of the reopening and correction provisions of §2931 which follow, an intermediary's initial determination, a decision of an intermediary hearing officer, a decision of the Board, or decision of the Secretary becomes final and binding when the specific time limit for appealing such determination or decision expires.

A.
Intermediary's Initial Determination.--An intermediary's initial determination (Notice of Amount of Program Reimbursement) becomes final and binding upon the expiration of 180 calendar days after the date of mailing of the notice, unless before that time the provider (entity) requests a hearing, or a late-filed request is accepted for good cause.  If a hearing is denied, the determination becomes final at the end of the 180-day period.  If the hearing is granted, the provisions with respect to finality of a hearing decision (see B and C below) become applicable.
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B.
Intermediary Hearing Officer Decision.--An intermediary hearing officer's decision (§2916) becomes final and binding as of the date of the notice of the intermediary hearing decision.

C.
Board Hearing Decision.--A decision of the Provider Reimbursement Review Board (§2925.6) becomes final and binding upon all parties to the hearing upon expiration of 60-calendar days after the date of receipt of the Board's decision unless, within that time, the provider requests judicial review or the Secretary reviews and modifies, reverses or remands or affirms the Board decision.

D.
Secretary Decision.--A decision of the Secretary resulting from his modification, reversal, remanding or affirmation of a Board decision becomes final and binding upon all parties to the Secretary's decision upon expiration of 60 calendar days after the date of receipt of the Secretary's decision unless, within that time, the provider files a request for judicial review (§2928) with the appropriate United States District Court or the District Court for the District of Columbia.

The above-listed determinations and decisions, otherwise final, may nevertheless be reopened and corrected when the specific requirements for reopening and correction set out in §2931 are met.

2931.
REOPENING AND CORRECTION

A.
Reopening.--For the purposes of this section, the term "reopening" means an affirmative action taken by an intermediary, an intermediary hearing officer, the PRRB, the Health Care Financing Administration, or the Secretary, to reexamine or question the correctness of a determination or decision otherwise final.  Such action may be taken:


(Next page 29-79.)
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1
On the initiative of the appropriate authority within the applicable time period (§2931.1); or

2.
In response to a written request of the provider or other entity filed with the intermediary, the intermediary hearing officer, the PRRB (provider only), or the Secretary within the applicable time period (§2931.1).

B.
Correction.--For the purposes of this section, the term "correction" includes a revision (adjustment) in an intermediary's determination or intermediary hearing officer decision, Board hearing decision, or Secretary decision, otherwise final, which is made after a proper reopening.

The mode used to correct a cost report pursuant to a reopening is discretionary with the intermediary.  An intermediary may itself correct the cost report, or it may require the provider or other entity to file an amended cost report.  When a correction is made following the reopening of a hearing officer decision, a Board decision, or a Secretary decision, the intermediary will correct the cost report.

2931.1
 Time Limits for Reopening.--

A.
Reopening an Intermediary Determination.--An intermediary's initial determination on the amount of program payment contained in a notice of amount of program reimbursement, which is otherwise final, may be reopened by the intermediary within 3 years of the date of such notice.

B.
Reopening a Hearing Officer Decision.--A decision of a hearing officer or panel, otherwise final, may be reopened by such hearing officer or panel within 3 years of the date of the notice of the hearing decision to correct any matter in issue at the hearing.  Issues which were not raised at the hearing may not be reopened by the hearing officer.  If the hearing officer (or a majority of a panel of hearing officers) is unavailable for reasons including death, termination of employment, illness, or a leave of absence, the intermediary may select another hearing officer or, where a panel is involved, such number of hearing officers as may be necessary to constitute a full panel.

C.
Reopening Upon Review and Notification by HCFA .--A determination and a decision will be reopened and corrected by an intermediary if within 3 years of the date of the intermediary's notice of amount of program reimbursement or the hearing officer decision (see paragraphs A or B above), as the case may be, HCFA notifies the intermediary in writing that such determination or such decision is inconsistent with the applicable law, regulations, or general instructions issued by HCFA.

D.
Reopening a PRRB Decision.--A decision of the PRRB otherwise final may be reopened by the Board within 3 years of the date of the notice of the PRRB decision to correct any matter in issue at the Board hearing.  Issues which were not raised at the Board hearing may not be reopened by the Board.
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E.
Reopening the Secretary's Decision.--A decision of the Secretary, which is otherwise final, modifying, reversing, remanding or affirming a decision of the PRRB may be reopened by the Secretary within 3 years of the date of the notice of the Secretary's review.  Issues which were not reviewed by the Secretary may not be reopened by the Secretary.

F.
Reopening at Any Time Because of Fraud.--Notwithstanding the provisions of paragraphs A, B, C, D, or E above, a determination or decision will be reopened and corrected at any time if it is found that such determination or decision was procured by fraud or similar fault by any party to the determination or decision.

G.
When Reopening Period Begins to Run.--The time period during which a determination or decision may be reopened under the above 3-year rules commences on the date of the notice of amount of program reimbursement containing the intermediary's determination, or the date of the notice of intermediary hearing decision, PRRB decision or Secretary's decision, as the case may be.  The 3-year period ends on the third anniversary of that date.  Where the period for reopening expires on a Saturday, Sunday, legal holiday or any other day all or part of which is a non-workday by Federal statute or Executive order, the period is extended to the next full workday.

2931.2
 Reopening Final Determination.--Whether or not the intermediary will reopen a determination, otherwise final, will depend upon whether new and material evidence has been submitted, or a clear and obvious error was made, or the determination is found to be inconsistent with the law, regulations and rulings, or general instructions.  Information submitted in support of an amended cost report or the audit findings on a previously unaudited cost report could provide new and material evidence on which to base a reopening.

A.
Filing Amended Cost Reports.--Ordinarily, a cost report filed in a manner consistent with regulations and policy governing its preparation is intended to be final when settlement has been made or following an audit when determined to be necessary by the intermediary.  However, a cost report may also be considered final when initially delivered to the intermediary although the intermediary may not have performed its desk review and, if necessary, its audit.

Under limited circumstances, the program will accept an amended cost report.  An amended cost report is one which is intended to revise information submitted on a cost report which has previously been filed by the provider.

29-80
Rev. 321


PROVIDER PAYMENT

02-85
DETERMINATIONS AND APPEALS PROCEDURES
  2931.2 (Cont.)

A provider may file or an intermediary may require an amended cost report to:

1.
correct material errors detected subsequent to the filing of the original cost report.

2.
comply with the health insurance policies or regulations, or

3.
reflect the settlement of a contested liability;

a.
Where the liability resulting in increased costs is recognized by the provider but the amount is in question at the time of filing a cost report, the minimum obligation, if it can be determined, may be included in cost when the provider files.  When the final amount of liability is determined, if the difference between the amount initially claimed and the actual amount is minor the difference may be reflected in the current period.  Where this difference exceeds these limits, an amended cost report must be filed.

b.
Where the contested liability is questionable, no amount may be included in cost for the period.  If a liability develops, it must be treated in accordance with a.  above.

Once a cost report is filed, the provider is bound by its elections.  Except in 2 above, a provider may not file an amended cost report to avail itself of an  option it did not originally elect.  For example, a provider which has filed a cost report using a more sophisticated method of cost finding cannot file an amended report using the step-down method of cost finding for that period.

B.
Adjustments in Depreciation.--Action by the intermediary to recover accelerated depreciation after a termination or decrease in the ratio of HI utilization does not constitute a reopening of prior determinations. Also, action to adjust depreciation for gains or losses on disposal of assets does not constitute a reopening. Thus, the limitation on reopening of a determination would not be a factor in recovery of accelerated depreciation, as no reopening results from the recovery action.  The basis for this policy is that at the time of the past determination, the known facts and circumstances were such that the amount of accelerated depreciation was correctly determined and a later termination from the program or a decrease in the ration of HI utilization would not change the facts and circumstances existing at that time.  Since the subsequent change does not affect that which had been previously considered, the determination is not reopened.  Instead, a current determination is made of the correct amount of depreciation that can be claimed.  Since this determination is based on current circumstances, and is made for the current period, i.e., the cost report period ending with the date of the provider's termination  or a decrease in the ratio of HI utilization, there is no barrier to the calculation of depreciation for the entire past life of the depreciated items.  A current determination would include a determination of the correct amount of depreciation for all years based on the current period.  This current depreciation determination does not change the correctness of earlier determinations, and therefore does not reopen them.
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Final determinations will not be reopened simply because a different view is taken with respect to the import of the evidence upon which the determination was made.  The same criteria apply, of course, to the reopening of a decision of a hearing officer, the PRRB or the Secretary.

2932.
NOTICES (INCLUDING NOTICES OF REFUSAL) RELATED TO REOPENING

AND CORRECTION.

A.
Requirements of the Notice.--When any determination or decision is reopened as provided in §2931 or it is decided not to reopen, notice of such reopening (or refusal to reopen--see §2931.1 below) will be mailed to the provider or other parties to the determination or decision at their last known address.  The notice of reopening will be issued by the intermediary, intermediary hearing officer, the PRRB, or the Secretary making the reopening as required by §2931.1.  The provider or other party will be advised in the notice as to the circumstances surrounding the reopening, i.e., why it was necessary to take such action, and the opportunity to comment, object, or submit evidence in rebuttal.  Where a decision is to be reopened by a hearing officer, PRRB or the Secretary, the hearing officer, PRRB or Secretary may in his discretion hold a hearing to receive additional evidence and any oral testimony thereon of the provider or other party.

When a correction is made in a determination or decision following the reopening, a notice of correction will be similarly mailed and addressed.  The notice will bear the legend "Notice of Correction-Program Reimbursement" if required to be issued by the intermediary on a determination, and "Notice of Correction-Hearing Decision" if required to be issued by the intermediary, intermediary hearing officer, PRRB or Secretary on a decision, and will refer to the previous program payment notice or hearing decision, respectively.  It should also advise that the provider has a right to a hearing where the amount of program payment is corrected.

The correction notice will explain the basis of the correction with as much of the detail as is required in the case of the notice of amount of program reimbursement (§§2906) or hearing officer decision.   (See §2916.)

If, after a notice of reopening had been issued, it is determined that no correction is warranted, the provider or other party will be notified accordingly. (See §2932.1.)

B.
Effect of a Correction.--Where a correction is made by an intermediary in a determination on the amount of program payment which it has reopened, such correction shall be considered a separate and distinct determination to which the hearing provisions of this chapter apply; i.e., if as a result of the correction there is a sufficient amount of title XVIII program payment in dispute, the provider or other entity has a right to a hearing on such correction if it files a request for one within l80-calendar days of the date of the notice of correction (but see the exception discussed below).
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C.
Finality of a Correction.--The correction of a determination or decision will be final and binding on the provider unless the provider files a written request for a hearing on the corrected determination as authorized by paragraph B above and in accordance with §29ll or §292l.

2932.1
 Notice of Refusal to Reopen or Correct.--A provider has no right to a hearing on a finding by an intermediary or hearing officer that a reopening or correction of a determination or decision is not warranted.  Accordingly, a hearing paragraph should not be included in any letter or notice setting forth such a finding.  The notice will, however, explain the basis for refusing to reopen or correct the determination or decision and will be issued by the intermediary, hearing officer, PRRB or the Secretary having responsibility for the reopening according to §2931.

Rev. 321
29-83


PROVIDER PAYMENT

02-85
DETERMINATIONS AND APPEALS PROCEDURES
 2950


Disclosure of Information
2950.
DISCLOSURE OF INFORMATION IN THE HEARING PROCESS

To provide background for instructions on disclosure of information which are particularly pertinent to the provider hearing process, this section includes only a brief statement of some of the basic provisions relating to disclosure of information under the Social Security Act and the Public Information Act (popularly known as the Freedom of Information Act).  Hearing officers should study the respective statutes (42 U.S.C. l306 and 5 U.S.C. 552) and regulations (42 C.F.R. 40l), (45 C.F.R. 5); and HCFA general instructions.   

A.
General.--In the administration of the health insurance law, HCFA intermediaries, providers of service, and State agencies acquire information about beneficiaries and about institutions and organizations which are participating or have been denied participation in the program.  This information, for the most part, is acquired under circumstances in which the individual, institution, organization, etc., furnishing the information expect it to be kept confidential.  Section ll06 of the Social Security Act and the rules and policies formulated by HCFA under 42 C.F.R. Part 401, Subpart B govern the disclosure of information obtained in the administration of title  XVIII of the Social Security Act and recognize the basic legislative pledge of confidentiality given the public at the inception of the social security program.  They must however be read against the provisions of the Freedom of Information Act and regulations.  These statutory and regulatory provisions, whether prohibiting the unauthorized disclosure of information or authorizing the disclosure of certain information under certain conditions, apply to the provider hearings process as well as to other title XVIII functions of the intermediary, and to any person participating in that process.  Therefore, any information obtained in the administration of title XVIII by (l) the hearing officer, the PRRB, the Secretary, or any person such as a court reporter, public stenographer, auditor, or witness participating in or assisting in the hearing process.

whether obtained from the provider or other party, the intermediary, or HCFA; or (2) a party or his representative or witness, is subject to such provisions; all parties listed in (l) and (2) above are subject to the penalties for unauthorized disclosure and should be so advised by the hearing officer, PRRB, or the Secretary.

Under the provisions of the Freedom of Information Act, as amended, a determination as to whether information will be disclosed in whole or in part must be made within l0 working days of the receipt of a written request for information.  Therefore, if a hearing officer, or any other agent involved in a hearing process receives a written request for information obtained in a hearing procedure which is not clearly disclosable in its entirety to the person or persons requesting it, the person receiving the request should, unless otherwise indicated below, immediately send the request to the HCFA RO.

It should be sent by telegram, teletype or special delivery mail (depending on the distance).  The envelope should clearly indicate that the contents are a Freedom of Information Request.
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Requests  for general program information or for other information which does not relate to the hearing process but which is clearly disclosable should be delivered equally expeditiously to the closest organization (the intermediary, the regional office, or HCFA in Baltimore) which has the information and/or which is authorized to disclose the information in accordance with regulations.  Requests  for information not related to the hearing process which is not clearly disclosable in its entirety should be referred to the HCFA RO.

Oral requests may be denied orally.  If the requestor is dissatisfied with an oral denial, he should be directed to submit his request in writing to the Public Information Officer in the region (see the DHHS Public Information Regulation for address), clearly identifying the envelope as a Freedom of Information request.

B.
Exception to the Rules Prohibiting Disclosure--Information Disclosable for Hearing Process.--Under generally accepted concepts of a fair hearing, a party to the hearing must be given reasonable access to all evidence of record and must be afforded a reasonable opportunity to offer evidence in rebuttal.  Therefore, whether or not a document, record, or any other evidentiary materials would otherwise be subject to a prohibition against disclosure, once such evidence becomes a part of the record in a hearing, the party or parties to the hearing or to the review of the Secretary are entitled to access to such evidentiary materials to the extent necessary to present their case in rebuttal fully, with the following limitation.  To prevent a clearly unwarranted invasion of personal privacy, the identity of (and details of information which would render identifiable) individuals, institutions, or organizations, that are the source of data or information used by the intermediary in determining a provider's reasonable costs will not be disclosed to the provider under the prehearing discovery or other hearing procedures.

C.
Notice to Party of Prohibitions and Penalties Applicable to Unauthorized Disclosure.--When information which is ordinarily prohibited from disclosure is made available to a party to the hearing, the intermediary, or intermediary hearing officer, PRRB or the Secretary, as appropriate, will inform the party of the prohibitions on disclosure imposed by section 1106 of the Act and regulations at 42 C.F.R. 401, Subpart B, as well as the Freedom of Information Act.

If any person, or a hearing officer(s), PRRB member, or other officer or employee of any organization, institution, etc., described in the preceding sections is served with a subpoena or other compulsory process requiring the production of records or information, the disclosure of which is prohibited, he will decline to produce the records or information.  If a subpoena is served on an officer or employee of any organization described above or any other person who is prohibited from disclosing the requested information, the HCFA RO is to be notified immediately.
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2951.
DISCLOSURE OF THE INTERMEDIARY HEARING DECISION.

Decisions rendered by the intermediary hearing officers are disclosed by HCFA upon written request to persons and organizations other than the parties involved in the hearing, but only after all identifying information in each decision, such as names of providers, case numbers, and the names of individuals, has been deleted.  (Requests for hearing decisions regarding specific providers will be denied.)

Hearing decisions are released by HCFA only.  Requests for intermediary hearing decisions received by the intermediary or the hearing officer are to be forwarded immediately to HCFA in accordance with instructions in § 2950A.

2952.
DISCLOSURE OF THE PRRB DECISION AND THE DECISION OF THE

SECRETARY.

All Board and Secretary decisions will be available to the general public.
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