
PORT GAMBLE S'KLALLAM TRIBE 
31912 Little Boston Road NE Kingston, WA 98346 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare & Medicaid Services 

Subject: (CMS-2258-P) Medicaid Program; Cost Limit for Providers Operated by Units 
of Government and Provisions to Ensure the Integrity of Federal-State Financial 
Partnership, (72 Federal Register 2236), January 18,2007 

Dear Ms. Norwalk: 

I am writing on behalf of the Port Gamble S'Klallarn Tribe. We appreciate this 
opportunity to comment on the Centers for Medicare & Medicaid Services' (CMS) 
proposed rule published on January 18,2007 at 72 Federal Register 2236. As currently 
written, we oppose the proposed rule and would like to offer suggested regulatory 
language that we believe will address tribal concerns consistent with existing CMS 
policy. 

Statements made by the Acting Administrator, Deputy Administrator and other CMS 
officials during the most recent meeting of the Tribal Technical Advisory Committee 
made it clear that the it was CMS's intent that this proposed rule have no effect on the 
opportunity of Indian Tribes and Tribal organizations to participate in financing the non- 
Federal portion of medical assistance expenditures for the purpose of supporting certain 
Medicaid administrative services, as set forth in State Medicaid Director letters of 
October 18,2005, as clarified by the letter of June 9,2006. Unfortunately, we are 
convinced that, as written, the proposed rule would, in fact, negatively affect such 
participation. We discuss our concerns and offer proposed solutions below. 

C d r i a  for Indian Tribes to Pa&-cipate 

The proposed rule attempts to make clear that Indian Tribes may participate by 
specifically referencing them in proposed section 433.50(a)(1). However, as currently 
proposed, an Indian Tribe would only be able to participate if it has "generally applicable 
taxing authority," a criteria applied to all units of government referenced here. Although 
in principle Indian Tribes do enjoy taxing authority, as with all other matters about Indian 
Tribes, the law is complex and fraught with exceptions. To impose this requirement will 
burden each State with trying to understand the specific status of each Indian Tribe and to 
make decisions about the taxing authority of the Tribe - a complex matter often the 
subject of litigation between Indian Tribes and States. A requirement to make such 
determinations will almost certainly negatively affect the willingness of States to enter 
into cost sharing agreements with Indian Tribes since an error in the determination 
regarding this undefined term could have potentially negative effects for the State. 
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Since other provisions of the proposed rule address the limitations on the type of funds 
that may be used, other funds of the Indian Tribe, including funds transferred to the Tribe 
under a contract or compact pursuant to the Indian Self-Determination and Education 
Assistance Act, Pub. L. %-638, as amended, should be acceptable without regard to 
whether they derive from "generally applicable taxing authority." Accordingly, we 
propose the following amendment to the proposed language for section 433.50(a)(l)(i): 

(i) A unit of government is a State, a city, a county, a special 
purpose district, or other governmental unit in the State &wMk-g 
kxkm&h& that has generally applicable taxing authority& 
includes an Indian tribe as defined in section 4 of the Indian Self- 
Determination and Education Assistance Act. as amended. r25 
U.S.C. 4-Sob1 . 

Criteria for Tribal Organizations to Participate 

We oppose tlus rule as currently written because we believe it will negatively affect the 
participation of tribal organizations to perform Medicaid State administrative activities. 
The CMS TTAG spent over two years working with CMS and Inhan Health Service 
(IHS) resulting in an October 18,2005, State Medicaid Director (SMD) letter clarifying 
that tribes and tribal organizations, under certain conditions, could certify expenditures as 
the non-Federal share of Medicaid expenditures for Medicaid administrative services 
provided by such entities. However, the proposed rule does not reflect that the criteria 
approved by CMS recognizing tribal organizations as a unit of government eligible to 
incur expenditures of State plan administration eligible for Federal matching funds. As 
part of these comments, we have enclosed a copy of the SMD's letter of October 18, 
2005, and clarifying SMD letter dated June 9,2006. ' 
Under the proposed rule, participation will be available only if two conditions are 
satisfied: 

( I )  the unit that proposes to contribute the funds is eligible under the proposed 
amendment to 42 C.F.R. 4 433.50(a)(l); and 

(2) the contribution is from an allowable source of funds under the newly proposed 
section 447.206.' 

1 The October letter contained the incorrect footnote that said ISl3EAA funds cannot be 
used for match. But the SMD letter dated June 9,2006, corrected this error. "[Tlhe 
Indian Health Service has determined that ISDEAA hnds may be used for certified 
public expenditures under such an arrangement MAM] to obtain federal Medicaid 
matching funding.") 
21 The language in proposed 447.206(b) that provides an exception for THS and 

tribal facilities from limits on the amounts of contributions uses language 
consistent with the October 18,2005, State Medicaid Director Letter ("The 
limitation in paragraph (c) of this section does not apply to Indian Health Service 



Most tribal organizations will not meet the proposed standard for criteria (1). The basic 
participation requirement in proposed 433.50(a)(1) sets a new standard for the eligibility 
of the unit that will exclude many tribal organizations by imposing a requirement that 
there be "taxing authority" or "access [to] funding as an integral part of a unit of 
government with taxing authority which is legally obligated to fund the health care 
provider's expenses, liabilities, and deficits . . .." The new proposed rule at 433,50(a)(1) 
provides: 

(i) A unit of government is a State, a city, a county, a special 
purpose district, or other governmental unit in the State (including 
Indian tribes) that has generally applicable taxing authority. 

(ii) A health care provider may be considered a unit of 
government only when it is operated by a unit of government as 
demonstrated by a showing of the following: 

(A) The health care provider has generally applicable 
taxing authority; or 

(B) The health care provider is able to access funding as 
an integral part of a unit of government with taxing authority 
which is legally obligated to fund the health care provider's 
expenses, liabilities, and deficits, so that a contractual arrangement 
with the State or local government is not the primary or sole basis 
for the health care provider to receive tax revenues. 

In the explanation of the proposed rule, the problem is exacerbated in the discussion of 
section 433.50. Many tribal organizations are not-for-profit entities. The explanation of 
the rule suggests that not-for-profit entities " c a ~ o t  participate in the financing of the 
non-Federal share of Medicaid payments, whether by IGT or CPE, because such 
arrangements would be considered provider-related donations." 

None of these criteria: taxing authority; governmental responsibility for expenses, 
liabilities and deficits; nor a prohibition on being a not-for-profit are limitations 
contained in the October 18,2005 SMD letter. None of these criteria are consistent with 
the governmental status of tribal organizations carrying out programs of the IHS under 
the Indian Self-Determination and Education Assistance Act (ISDEAA), which is the 
basis of the State Medicaid Director letters. 

The proposed rule imposes significant new restrictions on a state's ability to fund the 
non-federal share of Medicaid payments through intergovernmental transfers (IGTs) and 
certified public expenditures (CPEs). Furthermore, we believe there is no authority in the 
statute for CMS to restrict cost sharing to funds generated from tax revenue. CMS has 
inexplicably attempted to use a provision in current law that limits the Secretary's 
authority to regulate cost sharing as the source of authority that all cost sharing must be 

facilities and tribal facilities that are funded through the Indian Self- 
Determination and Education Assistance Act (Pub. L. 93-638"). 



made from state or local taxes. The proposed change is inconsistent with CMS policy as' 
outlined in the October 18,2005 and the June 9,2006 SMD letters. 

Based on the comments made by Leslie Norwalk during the TTAG meeting February 22, 
2007, it is clear that the proposed rule regarding conditions for inter-governmental 
transfers was not intended by the Department to overturn any part of the SMD letters of 
October 18,2005, and June 9,2006, regarding Tribal participation in MAM. This was 
further confirmed by Aaron Blight, Director Division of Financial Operations, CMSO, 
on a conference call held with the CMS TTAG policy subcommittee as well as the 
second day of the CMS ?TAG meeting held on February 23. 

We therefore suggest that the regulations be amended to include the criteria contained in 
the October 18,2005 SMD letter as a new (C) to 433.50(a)(l)(ii), as follows: 

(C) The health care provider is an Indian Tribe or a Tribal 
organization (as those terms are defined in section 4 of the Indian 
Self-Detemlination and Education Assistance Act (ISDEAA); 25 
U.S.C. 450b) and meets the following criteria: 

(1) If the entity is a Tribal organization, it is- 
(aa) carrying out health programs of the IHS, 

including health services which are eligible for reimbursement by 
Medicaid, under a.contract or compact entered into between the 
Tribal organization and the Indian Health Service pursuant to the 
lndian Self-Determination and Education Assistance Act, Pub. L. 
93-638, as amended, and 

(bb) either the recognized governing body of an 
Indian tribe, or an entity which is formed solely by, wholly owned 
or comprised of, and exclusively controlled by Indian tribes. 

(2) The cost sharing expenditures which are cer&ied 
by the Indian Tribe or Tribal organization are made with Tribal 
sources of revenue, including funds received under a contract or 
compact entered into under the Indian Self-Determination and 
Education Assistance Act, Pub. L. 93-638, as amended, provided 
such funds may not include reimbursements or payments from 
Medicaid, whether such reimbursements or payments are made on 
the basis of an all-inclusive rate, encounter rate, fee-for-service, or 
some other method. 

The caveat to paragraph (2) above regarding the source of payments was added to 
expressly address a new limitation that CMS proposed on February 23,2007, with regard 
to approving the Washington State Medicaid Administrative Match Implementation Plan 
to exclude any "638 clinics that are reimbursed at the all-inclusive rate from participation 
in the tribal administrative claiming program." No such exclusion was ever contemplated 
by CMS when it sent the SMD letters referred to earlier. Such an exclusion would 
swallow the rule that allows Indian Tribes and Tribal organizations to participating in 
cost sharing. 



This new requirement could be interpreted as undermining the commitment made in the 
SMD letters, which had no such limitation, notwithstanding hours of discussion among 
CMS, Tribal representatives, and IHS about how reimbursement for tribal health 
programs is calculated. There was an understanding that the all-inclusive rate does not 
include expenditures for the types of activity covered by Administrative Match 
Agreements and therefore avoids duplication of costs. CMS well knows that most Indian 
Health Service and tribal clinics are reimbursed under an all-inclusive rate. We have to 
hope that instead this is another instance in which the individuals responding to 
Washington State were simply "out-of-the-loop" regarding the extensive discussions with 
the TTAG prior to the issuance of the SMD letter. 

We appreciate the challenges that face a large bureaucracy like CMS in making sure that 
all of its employees are equally well informed. Given that this request to Washington 
State reflects yet another breakdown in internal communication, we believe that the 
caveat at the end of the (C)(2) is essential (or some other language that makes clear that 
the form of Medicaid reimbursement received by an Indian Tribe or Tribal organization 
will not disqualify it from participating in cost sharing). 

We appreciate the opportunity to comment and appreciate thoughtful consideration of 
these comments. 

Sincerely, 

d& P1 A" 
onald G. Charles, Tribal Chair 

Cc: National Indian Health Board 



m University Health Care 
Hospitals & Clinics 

March 16,2007 

Leslie V. Norwalk, Esq. 
Acting Administrator 
Centers for Medicare and Medicaid Services 
Department of Health and Human Services 
Room 445-G 
Hubert H. Humphrey Building 
200 Independence Ave, SW 
Washington, DC 2020 1 

Re: Comments for CMS-2258-P, Medicaid Program; Cost Limit for Providers 
Operated by Units of Government and Provisions to Ensure the Integrity of the 
Federal-State Financial Partnership 

Dear Ms. Norwalk: 

On behalf of the University of Utah Hospitals and Clinics ("UUHC"), we are 
writing to oppose the proposed Medicaid regulation published on January 18, CMS- 
2258-P ("the Proposed Rule"). The Proposed Rule jeopardizes nearly$40 million 
(Federal share) in critical Medicaid support payments for UUHC, funding that has 
been essential to our ability to serve as Utah's major safety net health care system. 

I Background: 

ACADEMIC MEDICAL CENTER 
UUHC is part of a complex academic health center that fills multiple unique and 
essential riles for the people of Utah. We offer highly specialized tertiary care 
services, some of which are unique to the state and region, and many of which are 
under-reimbursed. Our special services include a Level I trauma center, the only 
burn treatment facility in the region, newborn intensive care, organ transplants, an 
air transport service, the only National Cancer Institute-designated cancer center in 
the Intermountain West, Huntsman Cancer Institute and the largest eye-care and 
vision-research center, John A. Moran Eye Center, between the Mississippi River 
and the West Coast, with ten satellite clinics. 
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HEALTHCARE ACCESS 
UUHC offers accessible(especially to Medicaid, Medicare, and the Uninsured 
patients) primary and preventive care services through a network of community 
clinics throughout the region, providing our patients with a medical home that offers 
access to integrated comprehensive care for all of their medical needs. 

SPECIALTY CARE 
UCTHC specialty care clinics provide a full range of services, including orthopedics, 
ophthalmology, diabetes care, stroke services, dialysis, a spine center, women's 
health and breast care, and Alzheimers treatment. UUHC operates a Medicaid 
health plan called Healthy U, with enrollment of approximately 25,000 clients. In 
addition, the University of Utah is the state's only medical school, and UUHC has 
the largest teaching program in the state, training the next generation of our nation's 
physicians and other health professionals. 

UNCOMPENSATED CARE 
UUHC admits over 20,000 patients annually and provides over 900,000 outpatient 
visits (more than 32,000 of which are emergency visits). We serve all patients, 
regardless of ability to pay, and care for a disproportionate number of Medicaid 
patients. Twenty-three percent of our patients are Medicaid recipients, and another 
five percent are uninsured. We rely on government payers (Medicaid and 
Medicare) for 46 percent of our revenues (the highest % of government patients in 
the State). We also carry the highest rate (approx. 8% of net patient revenues) of 
uncompensated care in the State Clearly, UUHC is a vital healthcare resource to the 
state of Utah, but because of our reliance on funding from public healthcare 
programs, we are highly sensitive to even minute changes in reimbursement 
policies. 

LOW DSH STATE 
The reimbursement changes in the Proposed Rule are significant. They threaten to 
slash a variety of special Medicaid payments that we rely on to fulfill our safety net 
role. They also fail to provide some kind of leveling mechanism to offset the low 
level of Medicaid Disproportionate Share Hospital (DSH) monies we receive as a 
State. 

REOUEST TO WITHDRAW PROPOSED RULE 
For the reasons noted above, we strongly oppose the Proposed Rule, and 
respectfully request that you to withdraw it immediately. 

Below we provide more detailed comments on specific aspects of the rule, along 
with a description of how we believe these provisions would impact UUHC, our 
patients and our community. 
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I Cost Limit for Providers Operated by a Unit of Government (§ 447.206) 

NEW MEDICAID COST LIMIT 
Under current regulations, states are permitted to provide Medicaid reimbursement 
to hospitals and other providers up to the amount that would be payable using 
Medicare payment principles (Upper Payment Limits (UPL)). The Proposed Rule 
would reduce that limit to Medicaid costs for governmental providers only, resulting 
in significant cuts for UUHC and threatening our financial viability. 

We oppose the cost limit. 

EDUCATION SUPPORT NEEDED 
Currently UUHC receives approximately $40  million (Federal share) in 
supplemental Medicaid finding, through a variety of different payment streams, 
each recognizing the important role we play in Utah's healthcare system. We 
receive both direct and indirect medical education payments that enable us not only 
to train properly the 772 interns and residents who come through our doors each 
year, but to absorb the additional costs that are part and parcel of our teaching role. 
Our physicians also receive supplemental Medicaid reimbursement in 
acknowledgement of the substantial financial burden they bear as teaching 
professionals. And we have separate payment streams that support our dental 
programs. 

DSH "FAIR SHARE" 
These supplemental payments are particularly important for UUHC as compared to 
many of our counterparts across the country because of Utah's status as a low 
Disproportionate Share Hospital (DSH) state. Our state DSH allotment, at less than 
$16 million, is far below the average on a percentage basis, and does not come close 
to covering the costs of hospital uncompensated care in the state. Using a simple 
population calculation to identifl the ranking of the states that receive DSH, Utah is 
dead last. If Utah were to receive an average state DSH amount, Utah should 
receive an additional $70 million (Federal share) in DSH dollars as its "fair share". 
There are other calculations that could be made relative to the realigning or 
rationalizing the amount of DSH monies received by each state, but in every case, 
Utah would be on the receiving end. 

MEDICAID PCN DISPROPORTIONATE IMPACT ON Ur.JHC 
Moreover, through Utah's Primary Care Network (PCN) demonstration program we 
provide hospital care to PCN enrollees for which we are not reimbursed, and we 
have exceeded our "fair share" commitment to providing this care by more than $1 
million annually. In total we provide more than $40 million (cost basis) in 
uncompensated care to the uninsured and underinsured, for which we receive a DSH 
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payment of only $4 million (Federal share) and we receive no payments through the 
PCN demonstration. As the largest relative provider of uncompensated care to the 
uninsured, UUHC struggles daily with the fallout of the inadequate DSH allotment. 
Because of the lack of sufficient DSH funding, our non-DSH supplemental 
Medicaid payments play an even more important role in supporting our safety net 
activities. 

CRUCIAL FUNDING SOURCE 
Our other, non-DSH supplemental Medicaid payments, therefore, have become a 
crucial and irreplaceable funding source. Without these funds, we simply could not 
continue to operate many or our basic programs and provide all of the services that 
we now offer. We could not ensure the kind of "soup to nuts" access to services 
that our patients now enjoy; we could not support the broad scope of teaching 
programs that we currently run; and we would be a much less effective first 
responder in the event of a community or national emergency. We would have to 
scale back important investments we are making that include purchase of new 
medical technologies and implementation of a health information system. Utah's 
health and medical education system would be put at risk if the role of UUHC is 
diminished. 

GOVERNMENT vs. PRIVATE PROVIDER IMPACT 
It is particularly damaging for CMS to single out governmental providers - and only 
governmental providers - for this kind of major base funding cut. As compared to 
our private competitors in Utah, UUHC is the least able to absorb this kind of cut. 
Our relative reliance on governmental payers for support far outweighs that of the 
private systems in the state, and our ability to cost-shift to commercial payers is 
significantly less. Moreover, we do not have access to the kind of non-patient 
care revenues (e.g. investment income) that other systems do. In this 
environment, it is impossible to overstate the importance of the supplemental 
Medicaid payments to UUHC or the damage that the proposed funding cut would 
impose on our system, our patients and our community. 

I Fiscal Integrity 

SIGNIFICANT FINANCIAL IMPACT ON UUHC 
CMS asserts that the Proposed Rule is needed to ensure "fiscal integrity" in the 
Medicaid program and t i  ensure that the federal-state funding partnership is not 
distorted. It is not clear, however, how a fimding cut focused only on governmental 
providers will achieve this goal. We estimate that the new rule impact on UUHC is 
unreasonable. The CMS proposed national Medicaid budget for next year that has 
been submitted to Congress is approximately $180 Billion. If the intent of 
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new rule proposed by CMS is to save $ 4  Billion over the next five years, or just 
under an average of $1 Billion savings per year, the cut is equal to about one-half of 
one per-cent of the total Federal Medicaid budget each year. 

If we were to cut our (UUHC) Medicaid budget by a full 1% per year over the next 
five years, the cumulative impact would be less than $6 million. The magnitude of 
the rule change on UUHC over the next 5 years is estimated to be almost $200 
million (Federal share) which will far exceed our ability to absorb. Our fiscal 
integrity is at stake with this new rule and the estimated savings to Medicaid appears 
to be significantly understated. 

CMS GAVE UTAH A FAVORABLE RATING ON THE USE OF IGT's 
UUHC, as a governmental entity (and we believe we will remain governmental even 
under the narrow new definition of a "unit of government" under the rule), has long 
contributed to the non-federal share of Medicaid expenditures in our state. Our 
intergovernmental transfers are legitimate and appropriate. We have not engaged in 
the types of recycling and other practices to which CMS objects. Indeed, a recently 
released chart compiled by CMS itself, entitled "Summary of State Use of IGTs and 
Recycling," lists Utah as among the "States that Use IGTs Appropriately," referring 
to IGTs for inpatient hospitals, nursing facilities and physician payments. Yet the 
Proposed Rule would subject us to the governmental provider cost limit, which in 
our case is no more than a straightforward fimding cut, as there are no CMS 
identified "fiscal integrity" issues to be addressed in Utah. 

UTAH MEDICAID SUPPORTS ALL ASPECTS OF HEALTHCARE 
DELIVERY 
CMS claims that governmental providers use Medicaid payments in excess of costs 
to "subsidize health care operations that are unrelated to-~edicaid." (72 Fed. Reg 
2241) Nothing could be M h e r  from the truth in the case of UUHC. The types of 
activities we use our supplemental payments for --- teaching programs, cornrnunity- 
based access, specialty care clinics, tertiary services, emergency preparedness, 
investments in technology, quality initiatives, etc. --- are very much related to 
Medicaid. Medicaid recipients, like all of our other patients, have a right to expect 
excellence in each of these areas. Utah Medicaid (State of Utah Department of 
Health Division) has recognized the essential role that our medical education 
activities play for the Medicaid program. Utah, like other states, understands the 
importance of a strong safety net to the viability of their Medicaid programs and has 
chosen to support it through supplemental payments in excess of the direct costs of 
serving Medicaid patients. 
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CMS SHOULD WITHDRAW ITS PROPOSAL 
The current regulatory upper payment limits provide an appropriate balance of 
flexibility for states to target Medicaid payments to areas of need with a reasonable 
limit on reimbursement (Medicare payment principles). The proposed 
governmental provider cost limit, adopted in the name of fiscal integrity, does 
nothing to further that goal. Rather it is simply a funding cut, deep and severe, 
imposed on those providers already facing the greatest financial challenges. CMS 
should withdraw its proposal to limit payments to cost and retain the current limits. 

Applicability of the Proposed Rule to Professional Providers ($8 433.50, 
447.206) 

IMPACT ON PHYSICIANS? 
CMS has approved a state plan amendment that allows our physicians to receive 
enhanced Medicaid reimbursement. Given the disproportionate burden that our 
physicians willingly undertake in serving low income Medicaid and uninsured 
patients, this enhanced funding has been critical to their financial viability as well. 
The cost limit contained in the Proposed Rule does not specify whether it applies 
only to institutional providers or also to professional providers and we have 
estimated zero impact to our physicians payments. If it applies to professional 
providers, it is unclear how to determine whether such providers are an "integral 
part" of a unit of government or are "operated by" a unit of government. A cost 
limit would be particularly inappropriate for professional services. We request that 
CMS clarify that the provisions of the Proposed Rule do not apply to professionals. 

Effective Date ($$447.206(g); 447.272(d)(l); 447.321(d)(l)) 

IMPLEMENTATION TIMELINE IS UNREASONABLE 
CMS proposes to implement the Proposed Rule as of September 1,2007 - an 
astonishingly ambitious schedule given the sweeping nature of the changes 
proposed. Assuming that a final regulation is not issued until this summer, states 
will have very little time to adopt the changes necessary to come into compliance. 
In our state, for example, the 2007 legislative session ended on February 28 and the 
legislature is not scheduled to meet again in a general session until next year. It 
would not be able to properly consider the changes in our program that may be 
required under the regulation in time to meet the deadline. Nor would our State 
Department of Health have time to develop and obtain approval for any state plan 
amendments that may be required or to adopt changes to state rules and provider 
manuals. Establishing appropriate cost-reporting mechanisms as envisioned in the 
Proposed Rule will, in and of itself, require months of work. 
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Moreover, given the longstanding payment policies and financing arrangements that 
would be disrupted by the Proposed Rule, CMS should provide a generous 
transition period for states and providers to adjust to these enormous changes. 

- -- - - - -- - -  I Conclusion---Plea 
We appreciate the opportunity to comment on the Proposed Rule. Given the 
devastating impact that it would have on UUHC, on our patients and on our 
community as a whole, we request that you withdraw the regulation immediately. 

If you have any questions about this letter, please feel free to contact Gordon 
Crabtree, Chief Financial Officer at (801) 587-3572 or Barbara Viskochil, Director 
of Government Programs at (80 1) 297-4965. 

Sincerely, 

etz, M.D., Ph.D. 
President for Health Sciences 

Executive Dean, School of Medicine 
CEO University Health Care 

David Entwistle 
Chief Executive Officer 
University of Utah Hospitals and Clinics 

cc Michael 0. Leavitt, Secretary DHHS 

Enclosure 





March 19,2007 - r - 9 -  l\:,4i? - _, ~17 

The Honorable Michael 0. Leavitt 
- 4  Secretary ' ,  

U.S. Department of Health and Human Services - -* 
- - .  / I  

200 Independence Avenue, SW 
Washington, DC 20201 

Dear Secretary Leavitt: 

We are writing to request that you withdraw proposed rule CMS-2258-P, which was @blished '[a, 
on January 18,2007. We also request that this letter be included in the record of public LA- 

/ 
comments on this proposed rule. The proposal would, among other things, threaten the capacity 
of safety net hospitals to deliver critical but unprofitable services that benefit entire communities, 
such as trauma centers, bum units, and emergency departments. In our opinion, by proposing 
this rule, the Centers for Medicare & Medicaid Services (CMS) exceeded its statutory authority 
and ignored the direct opposition of a majority of Congress. 

Your proposal would fundamentally change current financing and payment arrangements in 
many state Medicaid programs. By your own estimates, this would result in the loss of at least 
$3.8 billion in the federal share of Medicaid payments to safety net providers over the next five 
years. As you know, Congress has in the past rejected, on a bipartisan basis, repeated efforts by 
the Administration to amend the Medicaid statute to make these changes, including proposals in 
the President's FY 2005 and FY 2006 budget requests. You now propose to make these 
fundamental changes by administrative action. You have neither the statutory authority nor the 
Congressional support to do so. 

In addition, we are highly concerned about the timing of this proposed rule. U.S. hospitals are 
already diverting more than 112 million ambulances per year due to facility crowding. Our 
Nation remains at risk of terrorist attacks, and we are currently expending considerable federal, 
state and local resources preparing for a possible onslaught of avian flu. 

Under these circumstances, we question the wisdom of a policy change that will withdraw large 
amounts of federal and state Medicaid funds from institutions that play an essential part of the 
health care systems of our nation's largest and most strategic cities. Doing so will inevitably 
compromise vital emergency and trauma care capacity. 

We urge you to withdraw the proposed rule. 

Sincerely, 

PRINTED ON RECYCLED PAPER 




































































































































