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ISSUE STATEMENT:

Whether inpatient days for Medicaid-eligible patients who were enrolled in a Medicare+Choice
(“M+C”) plan under Medicare Part C were properly excluded from the numerator of the
Medicaid fraction that is used to calculate the disproportionate share hospital (“DSH”) payment.

DECISION:

After considering the Medicare law and program instructions, the evidence presented and the
parties’ contentions, the Board finds that the Medicare Contractors improperly excluded from the
Medicaid fraction of the DSH adjustment, the inpatient days for individuals who were discharged
prior October 1, 2004 and were both eligible for medical assistance under an approved Medicaid
state plan and enrolled in a M+C plan under Part C of the Medicare program. Accordingly,
consistent with this finding, the Medicare Contractors shall adjust the numerator of Medicaid
fraction of the DSH adjustment calculation for each of the cost reports at issue to include the
appropriate number of M+C days based on its review and audit of the M+C days claimed for the
relevant fiscal years.

INTRODUCTION:

This case involves three (3) group appeals that are collectively known as the HCA DSH
Medicare+Choice Days Groups (“Providers’) and cover cost reports for fiscal years 2000, 2002,
2003, and 2004.> The Providers in these appeals are local hospitals and freestanding surgery
centers in 20 states and are affiliates of Hospital Corporation of America (HCA), which has a
home office in Nashville, Tennessee. The cost reports at issue were overseen by six different
Medicare contractors (collectively referred to as “Medicare Contractors™).?

This case involves a hospital-specific adjustment to payments made under the the inpatient
prospective payment system (“IPPS”). Specifically, this case involves the DSH adjustment
which is made for certain hospitals that serve a significantly disproportionate number of low-
income patients.®

A hospital’s DSH adjustment is calculated based on its disproportionate patient percentage
(“DPP™). The DPP serves as a proxy for a hospital’s utilization by low-income patients* and is
defined as the sum of two fractions expressed as percentages.” Those two fractions are referred
to as the “Medicare or SSI” fraction and the “Medicaid” fraction. The issue in these cases
involves whether certain M+C days should be included in the numerator of the “Medicaid”
fraction of the DSH adjustment.

! Appendix A includes a listing by group of the providers and fiscal years at issue in these appeals.

? Fiscal intermediaries (“FIs”) and Medicare administrative contractors (“MACs”) will be referred to as Medicare
contractors. Noridian Healthcare Solutions is the lead Medicare Contractor for Case No. 05-0543GC and Wisconsin
Physicians Service is the lead Medicare Contractor for Case Nos. 05-0862GC and 06-0910GC.

¥See 42 U.S.C. § 1395ww(d)(5)(F)(i)(1); 42 C.F.R. § 412.106.

* See 42 U.S.C. §8 1395ww(d)(5)(F)(i)(1), (F)(iv)-(v) and (F)(vii)-(xiii); 42 C.F.R. §§ 412.106(c)(l) and (d).

® See 42 U.S.C. § 1395ww(d)(5)(F)(vi).
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The statute defines the Medicaid fraction as:

... the numerator of which is the number of the hospital's patient
days for such period which consist of patients who (for such days)
were eligible for medical assistance under a State plan approved
under subchapter XIX [the Medicaid program], but who were not
entitled to benefits under [Medicare] part A of this subchapter, and
the denominator of which is the total number of the hospital's
patient days for such period.®

The Providers seek to include in the numerators of their respective Medicaid fractions, the
inpatient days attributable to patients who were both eligible for Medicaid and enrolled in a
M+C’ managed care plan during their inpatient hospital stays. The Medicare Contractors did not
include those days in the numerators of the Medicaid fractions. The Providers have appealed
those determinations and met the jurisdictional requirements of 42 U.S.C. 8 139500(a).

The parties submitted a joint stipulation of facts.® In particular, the parties stipulated that the
material facts and legal issues presented in these appeals are the same as those presented in a
May 19, 2010 concurrent hearing for 35 group appeals, for which the Board ultimately issued a
decision on September 30, 2010.° The parties also agreed that:

1. The ultimate legal issue presented in all these cases is whether the patients at issue were
“entitled to benefits under part A” of the Medicare program™® for inpatient hospital
patient days when they were receiving Medicare benefits through a M+C plan.

2. Itis appropriate for the Board to issue its decision on the record.

The Providers were represented by Christopher L. Keough, Esg. of Akin Gump Strauss Hauer &
Feld, L.L.P. The Medicare Contractors were represented by Arthur E. Peabody, Jr., Esq. of the
Blue Cross and Blue Shield Association.

DISCUSSION, FINDINGS OF FACTS, AND CONCLUSIONS OF LAW:

The Providers contend that patients who are enrolled in a M+C plan under Medicare Part C are
not “entitled to benefits under part A,” for purposes of the DSH adjustment. Therefore, the M+C

®42 U.S.C. § 1395ww(d)(5)(F)(vi)(I1) (emphasis added).

" The M+C program, also known as “Medicare Part C,” provides an alternative to the traditional Medicare “fee for
service” program and allows Medicare beneficiaries to enroll in a health maintenance organization (“HMO”),
preferred provider organization (“PPO”) or other private managed care plans. If an individual with Medicare enrolls
in a M+C plan, the Secretary makes payments to the plan instead of making payments to other providers under Parts
AorB. See42 U.S.C. 88 1395w-21-1395w-29. In 2003, Congress changed the name of this program from M+C to
“Medicare Advantage.” See Medicare Prescription Drug, Improvement and Modernization Act of 2003, Pub. L.
108-173, § 201, 117 Stat. 2066, 2176 (Dec. 8, 2003).

 The stipulations are dated July 22, 2011 and include supporting attachments.

® See Southwest Consulting DSH Medicare+Choice Days Group v. Blue Cross Blue Shield Ass’'n, PRRB Dec. No.
2010-D52 (Sep. 30, 2010) (copy included at Tab 3 of the stipulations), rev’d, Adm’r Dec. (Nov. 22, 2010).

1042 U.s.C. § 1395ww(d)(5)(F)(vi)(I)-(I1).
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days at issue should be included in the numerator of the Providers' Medicaid fractions. In
support of their position, the Providers cite to federal district court decisions in Northeast Hosp.
Corp. v. Sebelius (“Northeast™)"* and Metropolitan Hosp., Inc. v. U.S. Dept. of Health and
Human Services (“Metropolitan™).? They maintain that an individual eligible for Medicare
benefits could elect to receive these benefits either through the original fee-for-service program
under Medicare Parts A and B, or through enrollment in an M+C plan under Part C.**  The
Providers ague that, once an individual elects to enroll in a M+C plan, he or she is no longer
entitled to have payment made on his or her behalf under Medicare Part A. Instead, payment is
made solely under Part C and, therefore, the inpatient days for M+C enrollees who are
concurrelrltly eligible for Medicaid should be included in the numerator of the Medicaid
fraction.

The Medicare Contractors counter that policy of the Centers for Medicare and Medicaid Services
(“CMS”) has consistently dictated that Medicare managed care days are to be included in the
Medicare fraction, and not in the Medicaid fraction."® In the final rule published on August 11,
2004, CMS stated that even though Medicare beneficiaries may enroll in a M+C plan, they are
still, in some sense, entitled to benefits under Medicare Part A and should be included in the
Medicare fraction of the DSH calculation.® CMS reasons that the Medicare statute provides for
automatic entitlement to Medicare Part A benefits for “[e]very individual who ... has attained the
age of 65, and is entitled to monthly insurance benefits [i.e., monthly Social Security benefits]
under section 402 of this title.”” In order to enroll in a M+C plan, a beneficiary must first be
entitled to benefits under Medicare Part A. Thus, the Medicare Contractors assert they properly
determined the Providers’ DSH payments, by excluding the M+C days from the numerator of the
Medicaid fraction of the DSH adjustment.

The Board notes that, subsequent to the filings in these appeals, the D.C. Circuit held in
Northeast that, while the statute does not foreclose the Secretary’s interpretation that M+C days
should be included in the numerator of the Medicare fraction, and thereby excluded from the
numerator for the Medicaid fraction, the Secretary could not apply this interpretation to patient
discharges prior to October 1, 2004. The D.C. Circuit’s decision in Northeast mandated that
M+C days be included in the numerator of the Medicaid fraction of the DSH adjustment for
inpatient discharges prior to October 1, 2004.% As these cases involve cost reporting years that
all end prior to October 1, 2004, the Board finds that the Northeast decision requires that M+C

1699 F.Supp.2d 81, 93 (D.D.C. 2010); Subsequent to the PRRB hearing, the Court of Appeals for the D.C. Circuit
affirmed the district court’s decision “on the alternative ground that the Secretary must be held to the interpretation
that guided her approach to reimbursement calculations during fiscal years 1999-2002.” See Northeast Hosp. Corp.
v. Sebelius, 657 F.3d 1 (D.C. Cir. 2011).

12702 F.Supp.2d 808, 823 (W.D. Mich. 2010), rev’d 712 F.3d 248 (6th Cir. 2013).

13 See 42 U.S.C. § 1395w-21(a)(l); 42 C.F.R. § 422.50.

4 See 42 U.S.C. § 1395w-21(a)(l); 42 C.F.R. § 422.50; 68 Fed. Reg. 27154, 27208 (May 19, 2003).

15 See 55 Fed. Reg. 35990, 35994 (Sept. 4, 1990).

16 See 63 Fed Red. 48916, 49099 (Aug. 11, 2004).

742 U.S.C. § 426(a).

18See also Lifespan SWC 2003 DSH Medicare+Choice Days Group v. National Gov. Servs, CMS Adm’r Dec. (Feb.
29, 2012) (“Lifespan”), vacating, PRRB Dec. No. 2012-D06 (Jan. 18, 2012); Tr. at 97 (BCBSA employee stating
that “CMS issued instructions that said that for the period 1/1/1999 until 10/1/2004, the Medicare Administrative
Contractor was permitted to add M+C days to the Medicaid fraction for hospitals that had a valid appeal or were
subject to reopening, or were reopenable”).
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days be included in the of the Medicaid fraction of the DSH adjustment for the Providers’ cost
reporting years in this appeal.*® In making this finding, the Board notes that the Northeast
decision is controlling precedent because the Providers could bring suit in the D.C. Circuit.?

DECISION AND ORDER:

After considering the Medicare law and program instructions, the evidence presented and the
parties’ contentions, the Board finds that the Medicare Contractors improperly excluded from the
Medicaid fraction of the DSH adjustment, the inpatient days for individuals who were discharged
prior to October 1, 2004 and were both eligible for medical assistance under an approved
Medicaid state plan and enrolled in a M+C plan under Part C of the Medicare program.
Accordingly, consistent with this finding, the Medicare Contractors shall adjust the numerator of
the Medicaid fractions of the DSH adjustment for the cost reports at issue to include the
appropriate number of M+C days based on its review and audit of the M+C days claimed for the
relevant fiscal years.

BOARD MEMBERS PARTICIPATING:

Michael W. Harty
Clayton J. Nix, Esq.

L. Sue Andersen, Esqg.
Charlotte Benson, C.P.A.
Jack Ahern, MBA

19 The Board recognizes that the Providers cited to the district court decision in Metropolitan that was subsequently
overturned by the Sixth Circuit. However, Metropolitan is not relevant to the appeals before the Board as
Metropolitan addresses the DSH adjustment following a regulatory change effective on October 1, 2004. See 712
F.3d 248 (6th Cir. 2013).

% The CMS Administrator generally has applied as controlling precedent the law of the Circuit in which the
Provider is located. See, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'n, Adm’r
Dec. (Apr. 13, 2009), affirming, PRRB Dec. No. 2009-D11 (Feb. 27, 2009) (stating "as the Alahambra [ Hosp. v.
Thompson, 259 F.3d 1071 (9th Cir. 2001)] case is binding in the circuit in which the Providers are entitled to seek
judicial review, the Administrator hereby affirms the Board's decision ... with respect to the LDRP days. The
Board's decision is affirmed only on the limited ground that there is binding law in the Ninth Circuit .... The
decision does not affect the Secretary's ability to continue to defend this issue in other circuits ... ."); St. Vincent
Mercy Med. Ctr. v. BlueCross BlueShield Ass'n, Adm’r Dec. (Nov. 17, 2008), affirming in part and reversing in
part, PRRB Dec. No. 2008-D35 (Sept. 15, 2008) (stating that "[i]n the absence of a controlling decision by the
Supreme Court, the respective courts of appeals express the law of the circuit" with citation to Hyatt v. Heckler, 807
F.2d 376, 379 (4th Cir. 1986)). However, in recognizing that providers may file suit with the appropriate District
Court either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
precedent the law of the D.C. Circuit. See, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'n., Adm’r Dec. (Apr. 30,
2007), vacating, PRRB Dec. No. 2007-D23 (Feb. 28, 2007) (stating in connection with a provider located in
Plymouth, Massachusetts, that "under §1878(f)(1), the District of Columbia is the judicial district in which this
Provider may file suit and, thus, St. Elizabeth's [Med. Ctr. of Boston v. Thompson, 396 F.3d 1228 (D.C. Cir. 2005)]
is binding case law here").
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FOR THE BOARD:

/sl
Michael W. Harty
Chairman

DATE: October 6, 2015
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