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CERTIFIED MAIL UEL 16 2015

Michael K. McKay, President Danene Hartley, Appeals Lead
McKay Consulting, Inc. Palmetto GBA c/o National Government Services
8590 Business Park Drive MP: INA102 - AF42
Shreveport, LA 71105 P. 0. Box 6474

Indianapolis, IN 46206-6474

Re: Duane Morris/McKay Consulting DSH Dual Eligible/Part C Days Bifurcations
Duke University 2006 DSH Dual Eligible CIRP Group, Case No. 09-2120GC

Dear Mr. McKay and Ms. Hartley:

The Provider Reimbursement Review Board (“Board”) has reviewed the above-captioned
appeal regarding the bifurcation of Dual Eligible days into Dual Eligible days and Part C
days filed by McKay Consulting (McKay) for this group. The Board determined that, for
providers deemed eligible, it will grant the bifurcation requests of the Dual Eligible days
and Part C days issues. The Board’s decision rests on the framing of the group issue and
the regulations and Board Rules applicable at the time the group appeal was filed.

Further, because the Part C days issues for the participants bifurcated from this group
would not meet the $50,000 amount in controversy, the Part C day issue for Duke Health
Raleigh Hospital, Duke University Hospital & Durham Regional Hospital will be
consolidated with participants from another McKay group (case number 09-2102GC) that
is also pursuing a bifurcation. Each group bifurcation will be addressed in a separate letter.

The Part C providers which the Board agrees to bifurcate will ultimately reside in case
number 16-0347GC, the Duke Post 9/30/2004 -2006 Medicare Part C Days CIRP Group.!

Background

The Representative’s request for a group hearing, dated August 6, 2009, contained a
lengthy group issue statement that included the following language:

. .. CMS has failed to include all patient days attributable to
dual eligible patients in the DSH adjustment computations.
Thus, the Medicaid patient days included in the [Contractor’s]
DSH adjustment calculations were below the number of
Medicaid days that should have been included in the
calculations.?

LA copy of the Acknowledgement letter for this case was enclosed with the letter detailing the bifurcation of

case number 09-2102GC.
2 09-2120GC Group Request for Hearing at 2, August 7, 2009.
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In the August 7, 2009 request, the Representative also identified four categories of days
which were excluded from the Medicaid Percentages: Exhausted Benefit Days; Medicare
Secondary Payer days; Dual Eligible Part A days and Medicare Part C Days.

The Representative attached a preliminary Schedule of Providers to the August 7, 2009
Request for a Hearing, naming the following Provider:3 :
* Duke Health Raleigh Hospital (34-0073) (Direct Add)

The following participants were added on July 28, 2010 and September 7, 2010,
respectively: '

* Durham Regional Hospital (34-0155) (Direct Add)

® Duke University Health System (34-0030) (Direct Add)

Prior to the 2008 revisions of the Board’s Rules, the regulations required that, for a group

- appeal, “[t]he matters at issue involve a common question of fact or interpretation of law,

regulations, or CMS Rulings.”* Here, the group appeal was filed a year after the 2008
revisions and described the “matter at issue” as Dual Eligible days and clearly includes the
category of days where patients are “dually eligible” for Medicaid and Medicare with
exhausted benefits and “dually eligible” for Medicaid and Medicare Part C. Seemingly, the
group appealed multiple issues, since the group’s definition of Dual Eligible days is viewed
as two separate issues by the Board (i.e. Exhausted Benefits days and Part C days).

On June 3, 2013, the Representative submitted a Case Management Plan for the “McKay
Consulting Appeals,” including the instant case, which adopted new deadlines for the
Schedule of Providers.5 On August 30, 2013, the Board received the Schedule of Providers
from McKay Consulting (“McKay”) for both Part C days and “Dual Eligible,” or Exhausted
Benefits, days, along with a letter addressing the bifurcation of the Dual Eligible days issue.6
McKay wrote that it determined that “...each of the group appeals... challenges the
exclusion of both non-covered and Medicare part [sic] C dual eligible patients from the
numerator of the DSH Medicaid fraction.””

Board Determination on Bifurcation
.

‘The Board has granted the bifurcation of the Dual Eligible and Part C days for the three

participants in the group as requested. The Board’s decision rests on the framing of the
group issue and the regulations and Board Rules applicable at the time the group appeal
was filed.

3 See id. at Schedule A.

442 CF.R. § 405.1837(a)(2) (2003).

> See Case Management Plan Letter, Jun. 3, 2013.

6 See Bifurcation Letter, Aug. 30, 2013; see also Schedule of Providers, Aug. 30, 2013.
71d.at 1.
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Prior to the 2008 revisions, the regulations required that, for a group appeal, “[t]he matters
at issue involve a common question of fact or interpretation of law, regulations, or CMS
Rulings.”8 Here, the group “matter at issue” is described as Dual Eligible days. The group
clearly defines Dual Eligible days as “dually eligible” for Medicaid and Medicare with
exhausted benefits and “dually eligible” for Medicaid and Medicare Part C. Therefore, the
group appealed multiple issues, since the group’s definition of Dual Eligible days is viewed
as two separate issues by the Board (i.e. Exhausted Benefits days and Part C days). The
Board concludes that it will grant the bifurcation of Dual Eligible days, as long as all other
jurisdictional requirements are met.

Board Determination on Jurisdiction

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 - 405.1840 (2008), a provider
has a right to a hearing before the Board with respect to costs claimed on a timely filed cost
report if it is dissatisfied with the final determination of the intermediary, the amount in
controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is
filed within 180 days of the date of receipt of the final determination.

The Board acknowledges that the three participants in case number 09-2120GC, Duke
Health Raleigh Hospital, Durham Regional Medical Center and Duke University Health

. System, all filed directly into the group from receipt of their respective Notices of Program

Reimbursement. Therefore, the Board deems these participants to have appealed the
group issue which included the Part C days component. '

Accordingly, the Board finds that there are two legally distinct issues pending within PRRB
Case No. 09-2120GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13.° The Board is,
therefore, bifurcating the Part C days issue which is now within the newly formed PRRB
Case No. 16-0347GC. The dual eligible Part A non-covered issue will remain in case
number 09-2120GC, which will be scheduled for a hearing. The Notice of Hearing will be
sent under separate cover.

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and
42 C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the case on the merits.

Clayton L. Nix, Esq.
L. Sue Andersen, Esq.

Board Members Participating: For the Board: i y
Charlotte F. Benson, CPA K

ichael W. Harty
Chairman

cc: Wilson C. Leong, Esq., CPA, Federal Speéialized Services (w/enclosures)

842 C.F.R. § 405.1837(a)(2) (2003).
9 Both the regulation and Board Rule clearly state that a group appeal can only contain one issue.
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Toyon Associates, Inc. _ Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara
President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 P.O. Box 6782
Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Request for Case Bifurcation
UC 1994 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 08-2426GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to the University of California (“UC”) 1994 Disproportionate
Share Hospital (“DSH”) Dual Eligible Days Common Issue Related Party (“CIRP”) Group’s
request for case bifurcation. The Board hereby grants UC’s request for case bifurcation of the
dual eligible Part A non-covered and HMO days issues as set forth below.

Background

On July 24, 2008, the Board recelved UC’s request to form a CIRP group comprised of two
common-related party participants’® from the Toyon 1994 DSH Dual Eligible Days Group
Appeal, PRRB Case No. 04-1725G. On July 21, 2010, the Board received UC’s Schedule of
Providers and Jurisdictional Documentation for the two participants within the instant appeal.

On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’s”) request for,
among other things, case bifurcation in the instant appeal (“Request™). In its Request, Toyon asks
the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible patient
days at issue.” '

! Any individual who was enrolled on December 31, 1998, with an eligible organization under section 1876 of the
Social Security Act was considered to be enrolled under Part C as of January 1, 1999. 42 U.S.C. § 1395w-21.
Therefore, the Board will refer to the issue as HMO days for periods before January 1, 1999 and as Part C days for
periods after January 1, 1999. It should be noted, however, that the Providers have used the terms HMO days and
Part C Days interchangeably for both time periods.

2 The two participants are Mt. Zion Medical Center (Provider No. 05-0033) and UCSF Medical Center (Provider
No. 05-0454).
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Board’s Decision

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1841 (1998), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date the notice of the intermediary’s determination was mailed to the provider.

The Board acknowledges that at the time that UC’s individual appeals, transfer requests and
group appeals were filed, the issue of whether a Medicaid patient that was “dually eligible” for
Medicare was not necessarily subdivided by Medicare Part A or HMO/Part C days. Federal
courts later ruled differently on the “dual eligibility” related to Part A and Part C days therefore
necessitating the Board to bifurcate these issues. In this case, the Board finds that the
participants’ individual appeals and the original optional group appeal added the dual eligible
days issue using a broad issue statement that encompassed both Part A non-covered days and
HMO days.

Accordmgly, the Board finds that there are two issues pending within PRRB Case No. 08-
2426GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13> The Board is, therefore,
bifurcating the dual eligible Part A non-covered and HMO days issues into separate group
appeals. The providers’ HMO days issue is now within newly formed PRRB Case No. 16-
0367GC. The providers’ dual eligible Part A non-covered days issue remains in the instant
appeal and is subject to remand under the Centers for Medicare and Medicaid Services’ Ruling
1498-R. The Board’s Remand Letter for the instant appeal and the Board’s .Acknowledgment
Letter for PRRB Case No. 16-0367GC are included as enclosures along with this determination.

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal.

Board Members Participating: FOR THE BOARD
Michael W. Harty
Clayton J. Nix, Esq.

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA

ichael W. Harty
Chairman

Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated July 19, 2010
Group Acknowledgment Letter for PRRB Case No. 16-0367GC
Standard Remand Letter for PRRB Case No. 08-2426GC

cc: Wilson Leong, Federal Specialized Services

* Both the regulation and Board Rule clearly state that a group appeal can only contain one issue.
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CERTIFIED MAIL DEC 17 2015

Toyon Associates, Inc. Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara

President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 P.O. Box 6782

Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Request for Case Bifurcation and Jurisdictionél Determination
UC 1992 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 10-0691GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to the University of California (“UC”) 1992 Disproportionate
Share Hospital (“DSH™) Dual Eligible Days Common Issue Related Party (“CIRP”) Group’s
request for case bifurcation. Upon review, the Board finds that it does not have jurisdiction over
one of the two participants, UC Davis Medical Center (Provider No. 05-0599) (“UC Davis”), and
hereby dismisses that participant from this appeal, as explained below. With respect to the other
participant, Mt. Zion Medical Center (Provider No. 05-0033) (“Mt. Zion™), the Board is grantmg
bifurcation of this participant’s dual eligible days issue, transferring Mt. Zion’s HMO days' issue
into PRRB Case No. 16-0367GC and remanding Mt. Zion’s dual eligible no Part A payment
days issue in the instant appeal pursuant to the Centers for Medicare & Medicaid Services Ruling
1498-R (“CMS 1498-R”).

Background

On February 1, 2010, the Board recelved UC’s request to form a CIRP group with two of the
initial common-related party participants® transferring from the Toyon 1992 DSH Dual Eligible
Days Group, PRRB Case No. 04-1723G. On July 21, 2010, the Board received UC’s Schedule
of Providers and Jurisdictional Documentation for the two participants remaining within the
instant appeal.

~

! Any individual who was enrolled on December 31, 1998, with an eligible organization under section 1376 of the
Social Security Act was considered to be enrolled under Part C as of January 1, 1999. 42 U.S.C. § 1395w-21.
Therefore, the Board will refer to the issue as HMO days for periods before January 1, 1999 and as Part C days for
periods after January 1, 1999. It should be noted, however, that the Providers have used the terms HMO days and
Part C Days mterchangeably for both time periods.

2 The two participants are Mt. Zion Medical Center (Provider No. 05-0033) and UC Davis Medical Center (Provider
No. 05-0599).
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'On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’s”) request for,

among other things, case bifurcation in the instant appeal (“Request”). In its Request, Toyon asks
the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible patient
days at issue.”

Board’s Decision

Applicable Regulatory Provisions

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1840 (2009), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date of receipt of the final determination.

A revised notice of program reimbursement (“RNPR”) is considered a separate and distinct
determination from which the provider may appeal. Under 42 C.F.R. § 405.1889 (1996)

[wlhere a revision is made in a determination or decision on the amount of
program reimbursement after such a determination or decision has been reopened
. . . such revision shall be considered a separate and distinct determination or
decision to which the provisions of Secs. 405.1811, 405.1835, 405.1875, and
405.1877 are applicable. .

Jurisdiction for UC Davis Medical Center

According to the information contained within UC’s July 21, 2010 Schedule of Providers and
Jurisdictional Documentation, UC Davis filed its appeal included within the instant CIRP group
based on its December 19, 1996 RNPR. The December 19, 1996 RNPR states that the Medicare
contractor issued a December 2, 1996 Notice of Reopening for UC Davis’ fiscal year end June
30, 1992 cost report in order “[tJo amend the [DSH] Adjustment calculation, using the revised
audited ‘Administrative Days and MediCal Patient Days reflected in the MediCal Payment
Summary Report as bases.” Based on UC’s July 21, 2010 Jurisdictional Documentation, UC
Davis is able to show that the Medicare contractor adjusted DSH generally on its December 19,
1996 RNPR, but not that its dual eligible days were specifically adjusted.

In the United States District Court for the District of Columbia’s decision in HCA Health
Services v. Shalala, 27 F.3d 614 (D.C. Cir. 1994), the Court held that when a fiscal intermediary’
reopens it original determination regarding the amounts of reimbursement that a Medicare
provider is to receive and a provider appeals this decision, the Board’s jurisdiction is limited to
the specific issues revisited on reopening and does not extend further to all determinations
underlying the original NPR. In the instant appeal, UC Davis has shown that the Medicare
contractor adjusted UC Davis’ DSH calculation within its December 19, 1996 RNPR but has not

* Fiscal intermediary is now referred to as “Medicare contractor.”
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demonstrated that its dual eligible days were “revisited on reopening.” The Board finds,
therefore, that it lacks the jurisdiction to hear UC Davis’ appeal of this issue and hereby
dismisses UC Davis from the instant appeal.

Request for Case Bifurcation

The Board acknowledges that at the time that UC’s individual appeals, transfer requests and
group appeals were filed, the issue of whether a Medicaid patient that was “dually eligible” for
Medicare was not necessarily subdivided by Medicare Part A or HMO/Part C days. Federal
courts later ruled differently on the “dual eligibility” related to Part A and Part C days therefore
necessitating the Board to bifurcate these issues. In this case, the Board finds that Mt. Zion
Medical Center’s individual appeal and the original optional group appeal added the dual eligible
days issue using a broad issue statement that encompassed both Part A non-covered days and
HMO days.

Accordingly, the Board finds that there are two issues pending within PRRB Case No. 10-
0691GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13.* The Board is, therefore,
bifurcating Mt. Zion Medical Center’s dual eligible Part A non-covered and HMO days issues
into separate appeals. Mt. Zion Medical Center’s HMO issue is being transferred to the newly
formed PRRB Case No. 16-0367GC. Mt. Zion Medical Center’s dual eligible Part A non-
covered days issue remains in the instant appeal and is subject to remand under the Centers for
Medicare and Medicaid Services’ Ruling 1498-R. The Board’s Remand Letter for the instant
appeal and the Board’s Acknowledgment Letter for PRRB Case No. 16-0367GC are included as
enclosures along with this determination.

As the Board has determined that UC Davis Medical Center (Provider No. 05-0599) failed to file
a jurisdictionally valid appeal of the dual eligible days issue, UC Davis is excluded from the
newly formed HMO days appeal and not included in the dual eligible Part A non-covered days
issue remand for the instant appeal.

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal. °

Board Members Partieipating: FOR THE BOARD

Michael W. Harty % : ;

Clayton J. Nix, Esq.
L. Sue Andersen, Esq.

ichael W. Harty
Chairman

Charlotte F. Benson, CPA
Jack Ahern, MBA

* Both the regulation and Board Rule clearly state that a group appeal can only contain one issue.
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Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated July 19, 2010
Group Acknowledgment Letter for PRRB Case No. 16-0367GC
Standard Remand Letter for PRRB Case No. 10-0691GC

cct Wilson Leong, Federal Specialized Services
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Toyon Associates, Inc. Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara
President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 P.O.Box 6782 -
Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Request for Case Bifurcation and Jurisdictional Determination
UC 1995 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 08-2425GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to the University of California (“UC”) 1995 Disproportionate
Share Hospital (“DSH”) Dual Eligible Days Common Issue Related Party (“CIRP”) Group’s
request for case bifurcation. Upon review, the Board finds that it does not have jurisdiction over
one of the two participants, UC Davis Medical Center (Provider No. 05-0599) (“UC Davis™), and
hereby dismisses that participant from this appeal, as explained below. With respect to the other
participant, Mt. Zion Medical Center (Provider No. 05-0033) (“Mt. Zion™), the Board is grantmg
bifurcation of this participant’s dual eligible days issue, transferring Mt. Zion’s HMO days issue
into PRRB Case No. 16-0367GC and remanding Mt. Zion’s dual eligible no Part A payment
days issue in the instant appeal pursuant to the Centers for Medicare & Medicaid Services Ruling
1498-R (“CMS 1498-R”). :

Background

On July 24,-2008, the Board recelved UC’s request to form a CIRP group comprised of two
common-related party part1¢1pants from the Toyon 1995 DSH Dual Eligible Days Group
Appeal, PRRB Case No. 04-1726G. On July 21, 2010, the Board received UC’s Schedule of
Providers and Jurisdictional Documentation for the two participants within the instant appeal.

! Any individual who was enrolled on December 31, 1998, with an eligible organization under section 1876 of the
Social Security Act was considered to be enrolled under Part C as of January 1, 1999. 42 U.S.C. § 1395w-21.
Therefore, the Board will refer to the issue as HMO days for periods before January 1, 1999 and as Part C days for
periods after January 1, 1999. It should be noted, however, that the Providers have used the terms HMO days and
Part C Days interchangeably for both time periods.

2 The two participants are Mt. Zion Medical Center (Provider No. 05-0033) and UC Davis Medical Center (Provider
No. 05-0599).
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On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’s™) request for,
among other things, case bifurcation in the instant appeal (“Request”). In its Request, Toyon asks
the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible patient
days at issue.”

Board’s Decision

1

Applicable Regulatory Provisions

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1841 (2007), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date the notice of the intermediary’s determination was mailed to the provider.

A revised notice of program reimbursement (“RNPR”) is considefed a separate and distinct
determination from which the provider may appeal. Under 42 C.F.R. § 405.1889 (2007)

[wlhere a revision is made in a determination or decision on the amount of
program reimbursement after such a determination or decision has been reopened
. . . such revision shall be considered a separate and distinct determination or
decision to which the provisions of Secs. 405.1811, 405.1835, 405.1875, and
405.1877 are applicable.

Jurisdiction for UC Davis Medical Center

According to the information contained within UC’s July 21, 2010 Schedule of Providers and
Jurisdictional Documentation, UC Davis filed its appeal included within the instant CIRP group
based on its January 21, 2005 RNPR. The January 21, 2005 RNPR states that the Medicare
contractor issued a February 12, 2004 Notice of Reopening for UC Davis’ fiscal year end June
30, 1995 cost report in order “[t]Jo amend the DSH payments to apply the provision of HCFA
Ruling 97-2 per Mandamus Action.” HCFA Ruling 97-2 (“Ruling 97-2”") required that CMS
include, within the DSH adjustment calculation, all inpatient hospital days of service for patients
who were eligible on that day for medical assistance under a State Medicaid plan in the Medicaid
fraction, whether or not the hospital received payment for those inpatient hospital services.?
Based on UC’s July 21, 2010 Jurisdictional Documentation, UC Davis is able to show that its
Medicaid eligible days were adjusted, per Ruling 97-2, on its January 21, 2005 RNPR, but not
that its dual eligible days were specifically adjusted.

In the United States District Court for the District of Columbia’s decision in HCA Health
Services v. Shalala, 27 F.3d 614 (D.C. Cir. 1994), the Court held that when a fiscal intermediary”
reopens it original determination regarding the amounts of reimbursement that a -Medicare
provider is to receive and a provider appeals this decision, the Board’s jurisdiction is limited to
the specific issues revisited on reopening and does not extend further to all determinations

* HCFA Ruling 97-2 (Feb. 1997).
* Fiscal intermediary is now referred to as “Medicare contractor.”
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underlying the original NPR. In the instant appeal, UC Davis has shown that the Medicare
contractor adjusted UC Davis’ Medicaid eligible days within its January 21, 2005 RNPR but has
not demonstrated that its dual eligible days were “revisited on reopening.” The Board finds,
therefore, that it lacks the jurisdiction to hear UC Davis’ appeal of this issue and hereby
dismisses UC Davis from the instant appeal.

Request for Case Bifurcation

The Board acknowledges that at the time that UC’s individual appeals, transfer requests and
group appeals were filed, the issue of whether a Medicaid patient that was “dually eligible” for
Medicare was not necessarily subdivided by Medicare Part A or HMO/Part C days. Federal
courts later ruled differently on the “dual eligibility” related to Part'A and Part C days therefore
necessitating the Board to bifurcate these issues. In this case, the Board finds that Mt. Zion
Medical Center’s individual appeal and the original optional group appeal added the dual eligible
days issue using a broad issue statement that encompassed both Part A non-covered days and
HMO days. '

Accordingly, the Board finds that there are two issues pending within PRRB Case No. 08-
2425GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13.°> The Board is, therefore,
bifurcating Mt. Zion Medical Center’s dual eligible Part A non-covered and HMO days issues
into separate appeals. Mt. Zion Medical Center’s HMO issue is being transferred to the newly
formed PRRB- Case No. 16-0367GC. Mt. Zion Medical Center’s dual eligible Part A non-
covered days issue remains in the instant appeal and is subject to remand under the Centers for
Medicare and Medicaid Services’ Ruling 1498-R. The Board’s Remand Letter for the instant
appeal and the Board’s Acknowledgment Letter for PRRB Case No. 16-0367GC are included as
enclosures along with this determination. ‘

As the Board has determined that UC Davis Medical Center (Provider No. 05-0599) failed to file
a jurisdictionally valid appeal of the dual eligible days issue, UC Davis is excluded from the
newly formed HMO days appeal and not included in the dual eligible Part A non-covered days
issue remand for the instant appeal.

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal.

Board Members Participating: FOR THE BOARD

Michael W. Harty Z/ 7%

Clayton J. Nix, Esq.
L. Sue Andersen, Esq.

Michael W. Harty
Chairman

Charlotte F. Benson, CPA
Jack Ahern, MBA

> Both the regulation and Board Rule clearly state that a group appeal can only contain one issue.
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Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated July 19, 2010
Group Acknowledgment Letter for PRRB Case No. 16-0367GC
Standard Remand Letter for PRRB Case No. 08-2425GC

cc: - Wilson Leong, Federal Specialized Services

£

.: 08-2425GC
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(c PROVIDER REIMBURSEMENT REVIEW BOARD
2520 L.ord Baltimore Drive, Suite L
L Baltimore MD 21244-2670
Phone: 410-786-2671
internet: www.cms.gov/PRRBReview FAX: 410-786-5298
et CERTIFIED MAIL DEC 21 2015
Michael K. McKay, President Danene Hartley, Appeals Lead
McKay Consulting, Inc. Palmetto GBA c/o National Government Services
8590 Business Park Drive MP: INA102 - AF42
Shreveport, LA 71105 P.0.Box 6474

Indianapolis, IN 46206-6474

Re: Duane Morris/McKay Consulting DSH Dual Eligible/Part C Days Bifurcations
Duke University Dual Eligible DSH 02 CIRP Group, Case No. 08-2864GC

Dear Mr. McKay and Ms. Hartley:

The Provider Reimbursement Review Board (“Board”) has reviewed the above-captioned
appeal regarding the Representative’s request for the bifurcation of Dual Eligible days and Part
C days. The Board determined that, for providers deemed eligible (see below), it will grant the
bifurcation request. Because the Part C days issue for the participants bifurcated from this
group would not meet the $50,000 amount in controversy, the Part C days issue for Duke
University Hospital and Durham Regional Hospital will be consolidated with participants from
other McKay Consulting, Inc. (McKay) groups that are also pursuing bifurcations. Each
bifurcation has been addressed in a separate letter.

The Part C providers which the Board agrees to bifurcate will ultimately reside in Case No. 16-
0314G, the McKay Consulting 1999 - Pre 10/1/2004 National Part C Days Group.! For those
Providers appealing Part A Non-Covered and Exhausted Benefit days over which the Board
finds jurisdiction, the Board will issue a remand pursuant to CMS Ruling 1498-R.

Background

The Representative’s request for a group hearing, dated August 22, 2008, contained a lengthy
group issue statement that included the following language:

... CMS has failed to include all patient days attributable to dual
eligible patients in the DSH adjustment computations. Thus, the
Medicaid patient days included in the [Contractor’s] DSH
adjustment calculations were below the number of Medicaid days
that should have been included in the calculations.?

In the August 22, 2008 request, the Representative also identified four categories of days which
were excluded from the Medicaid Percentages: Exhausted Benefit Days; Medicare Secondary
Payer days; Dual Eligible Part A days and Medicare Part C Days.

1 An Acknowledgement Letter for the new consolidated Part C days group will be sent under separate cover once all
of the related bifurcations are complete.
2 08-2864GC Group Request for Hearing at 2, August 22, 2008.
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The Representative attached a preliminary Schedule of Providers to the Request for a Hearing,
naming the following Providers:3

e Duke University Hospital (34-0030) (Direct Add)
. Durham Regional Hospital (34-0155) (Transfer from 08-1898)

Both Duke University Hospital & Durham Regional Hospital are listed as participants on the
combined Part C Days Schedule.*

On June 3, 2013, the Representative submitted a Case Management Plan for the McKay appeals,
including the instant case, which adopted new deadlines for the Schedule of Providers.5 On
August 30, 2013, the Board received the Schedule of Providers from McKay for both Part C days
and “Dual Eligible,” or Exhausted Benefits, days, along with a letter addressing the bifurcation
of the Dual Eligible days issue.6 McKay wrote that it determined that “... each of the group

‘appeals ... challenges the exclusion of both non-covered and Medicare part [sic] C dual eligible

patients from the numerator of the DSH Medicaid fraction.”

Board Determination on Bifurcation

The Board has granted the bifurcation of the Dual Eligible days and Part C days issues for the
two Providers as requested. The Board’s decision rests on the framing of the group issue and
the regulations and Board Rules applicable at the time the group appeal was filed.

Prior to the 2008 revisions, the regulations required that, for a group appeal, “[t]he matters at
issue involve a common question of fact or interpretation of law, regulations, or CMS Rulings.”®
Here, the group “matter at issue” is described as Dual Eligible days. The group clearly defines
Dual Eligible days as “dually eligible” for Medicaid and Medicare with exhausted benefits and
“dually eligible” for Medicaid and Medicare Part C, Therefore, the group appealed multiple
issues, since the group’s definition of Dual Eligible days is viewed as two separate issues by the
Board (i.e. Exhausted Benefits days and Part C days). The Board concludes that it will grant the
bifurcation of Dual Eligible days, as long as all other jurisdictional requirements are met.

Board Determination on Jurisdiction

Pursuant to 42 US.C. § 139500(a) and 42 C.F.R. §§ 405.1835 - 405.1840 (2008), a provider has
a right to a hearing before the Board with respect to costs claimed on a timely filed cost report
if it is dissatisfied with the final determination of the intermediary, the amount in controversy
is $10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180
days of the date of receipt of the final determination.

3See id. at Schedule A.

4In the Representative’s August 30, 2013 Bifurcation Request, the Representative identifiés various Part C Days
groups that will have to be combined to meet the $50,000 group threshold amount in controversy. (See separate
routing sheets for each case.)

5 See Case Management Plan Letter, Jun. 3, 2013.

6 See Bifurcation Letter, Aug. 30, 2013; see also Schedule of Providers, Aug. 30, 2013.

7Id.at 1.

842 C.F.R. § 405.1837(a)(2) (2003).
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The Board acknowledges that at the time that Durham Regional Hospital’s individual appeal
and transfer requests were filed, the issue of whether a Medicaid patient that was “dually
eligible” for Medicare was not necessarily subdivided by Medicare Part A or Part C days.
Federal courts later ruled differently on the “dual eligibility” related to Part A and Part C days
therefore necessitating the Board to bifurcate these issues.- In this case, the Board finds that the
provider appealed the dual eligible days issue in its individual appeal using a broad issue
statement and subsequently transferred to a CIRP group that encompassed both Part A non-
covered days and Part C days.

With regard to the remaining participant, Duke University Hospital, this participant filed
directly into the group from receipt of its respective Notice of Program Reimbursement.
Therefore, the Board deems this participant to have appealed the group issue which included
the Part C days component. :

Accordingly, the Board finds that there are two legally distinct issues pending within PRRB
Case No. 08-2864GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13.° The Board is,
therefore, bifurcating the dual eligible Part A non-covered and Part C days issues into separate .
group appeals for Durham Regional Hospital and Duke University Hospital. The providers’ Part
C issue is now within newly formed PRRB Case No. 16-0314G. The providers’ dual eligible Part
A non-covered days issue remains in the instant appeal and is subject to remand under the
Centers for Medicare and Medicaid Services’ Ruling 1498-R. The Board’s Remand Letter for the
instant appeal is included as an enclosure along with this determination. :

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:
Clayton J. Nix, Esq. ; L '
L. Sue Andersen, Esq. - o : Q " /' MC M .

Charlotte F. Benson, CPA
: Charlotte F. Benson, CPA
Board Member

Enclosures: Standard Remand of Dual Eligible Days Pursuant to CMS Ruling 1498-R
Schedule of Providers ’

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services (w/enclosure)

9 Both the regulation and Board Rule clearly state that a group appeal can only contain one issue.
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‘/CC PROVIDER REIMBURSEMENT REVIEW BOARD
2520 Lord Baltimore Drive, Suite L
— Baltimore MD 21244-2670
Phone: 410-786-2671

Internet: www.cms.gov/PRRBReview FAX: 410-786-5298
Refer to:
CERTIFIED MAIL

Michael K. McKay, President Judith E. Cummings, Accounting Manager
McKay Consulting, Inc. CGS Administrators
8590 Business Park Drive CGS Audit & Reimbursement
Shreveport, LA 71105 P.0. Box 20020

Nashville, TN 37202

Re: Duane Morris/McKay Consulting DSH Dual Eligible/Part C Days Bifurcations
McKay 2003-2004 Dual Eligible Group, Case No. 12-0188G

Dear Mr. McKay and Ms. Cummings:

The Provider Reimbursement Review Board (“Board”) has reviewed the above-captioned
appeal regarding the Representative’s request for the bifurcation of Dual Eligible days and
Part C days. The Board determined that, for providers deemed eligible (see below), it will
grant the bifurcation request. Because the Part C days issue for the participants bifurcated
from this group would not meet the $50,000 amount in controversy, the Part C days issue
for participants for which the Board finds jurisdiction will ultimately reside in case number
16-0314G, the McKay Consulting 1999 - Pre 10/1/2004 National Part C Days Group.! For "
those Providers appealing Part A Non-Covered and Exhausted Benefit days over which the
Board finds jurisdiction, the Board will issue a remand pursuant to CMS Ruling 1498-R.. -

Background

The Representative’s request for a group hearing, dated January 30, 2012, contained a
lengthy group issue statement that included the following language: '

... CMS has failed to include all patient days attributable to
dual eligible patients in the DSH adjustment computations.
Thus, the Medicaid patient days included in the [Contractor’s]
DSH adjustment calculations were below the number of
Medicaid days that should have been included in the
calculations.?

In the January 30. 2012 request, the Representative also identified four categories of days
which were excluded from the Medicaid Percentages: Exhausted Benefit Days; Medicare
Secondary Payer days; Dual Eligible Part A days and Medicare Part C Days. ,

1 An Acknowledgement Letter for the new consolidated Part C days group will be sent under separate cover
once all of the related bifurcations are complete.
212-0188G Group Request for Hearing at 2, January 30, 2012.
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The Representative attached a preliminary Schedule of Providers3 to the Request for a
Hearing, naming two participants: '

e Hazelton Hospital (Provider no. 39-0185) FYE 12/31/2003 (Transfer from 05-
1974} and :
e Southern Ohio Medical Center (Provider no. 36-0008) FYE 6/30/2002 (Transfer
from 05-1678).4

The Representative subsequently added two more participants to the group:

e Southern Ohio Medical Center (Provider no. 36-0008) FYE 6/30/2004 (Direct Add
via Model Form E on November 12, 2012) and

e Trinity Health System (Provider no. 36-0211) FYE 12/ 31/2003 (Transfer from 06-
0959 on January 28, 2013).

Of the three remaining participants in the group, only Southern Ohio Medical Center (FY
2004) and Trinity Health System are on both the Part A Days Schedule of Providers and the
combined Part C Days Schedule.5 Hazelton Hospital was excluded from the Part C Days

-Schedule of Providers. . : _ '

On June 3, 2013, the Representatiile submitted a Case Management Plan for ’ihe"'McKay |
Consulting Appeals,” including the instant case, which adopted new deadlines for the

* Schedule of Providers.6 On August 30, 2013, the Board received the Schedule of Providers

from McKay Consulting (“McKay”) for both Part C days and “Dual Eligible,” or Exhausted

.- Benefits, days, along with a letter addressing the bifurcation of the Dual Eligible days issue.”

McKay wrote that it determined that “...each of the group appeals... challenges the
exclusion of both non-covered and Medicare part [sic] C dual eligible patients from the
numerator of the DSH Medicaid fraction.”® S ' |

Board Determination on Bifurcation

The Board has granted the bifurcation of the Dual Eligible days and Part C days issues in
the subject group. The Board’s decision rests on the framing of the group issue and the
regulations and Board Rules applicable at the time the group appeal was filed.

The regulations required that, for a group appeal, “[t]he matters at issue involve a common
question of fact or interpretation of law, regulations, or CMS Rulings.”® Here, the group
“matter at issue” is described as Dual Eligible days. The group clearly defines Dual Eligible

3 Group Request for Hearing, January 30, 2012, at Schedule A.

4 This participant was withdrawn from the group ina letter dated August 15, 2013.

5 In the Representative’s August 30, 2013 Bifurcation Request, the Representative identifies various Part C
Days groups that will have to be combined to meet the $50,000 group threshold amount in controversy.

6 See Case Management Plan Letter, Jun. 3, 2013.

7 See Bifurcation Letter, Aug. 30, 2013; see also Schedule of Providers, Aug, 30,2013.

8Jd.at 1.

942 C.F.R. § 405.1837(a)(2) (2003).
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days as “dually eligible” for Medicaid and Medicare with exhausted benefits and “dually
eligible” for Medicaid and Medicare Part C. Therefore, the group appealed multiple issues,
since the group’s definition of Dual Eligible days is viewed as two separate issues by the
Board (i.e. Exhausted Benefits days and Part C days). The Board concludes that it will grant-
the bifurcation of Dual Eligible days, as long as all other jurisdictional requirements are
met.

Board Determination on Jurisdiction

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 - 405.1840 (2008), a provider
has a right to a hearing before the Board with respect to costs claimed on a timely filed cost
report if it is dissatisfied with the final determination of the intermediary, the amount in
controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is
filed within 180 days of the date of receipt of the final determination.

Trinity Health System (12/31/2003):

The Board acknowledges that, at the time that Trinity Health System’s individual appeal
and the request to add the Dual Eligible days issue were filed, the issue of whether a
Medicaid patient that was “dually eligible” for Medicare was not necessarily subdivided by
Medicare Part A or Part C days. Federal courts later ruled differently on the “dual
eligibility” related to Part A and Part C days therefore necessitating the Board to bifurcate
these issues. In this case, the Board finds that the provider’s request to add the Dual
Eligible days issue used a broad issue statement that encompassed both Part A non-
covered daysand Part Cdays. . .~ ° S

Accordingly, the Board finds that there are two issues pending within PRRB Case No. 12- .
0188G in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13 for Trinity Health System.10
The Board is, therefore, bifurcating the Dual Eligible and Part C days issues for this
provider into separate group appeals. The provider’s Part C issue is now within newly
formed case number 16-0314G. The providers’ Dual Eligible issue remains in the instant

appeal.
Southern Ohio Medical Center (06/30/2004):

The Board notes that Southern Ohio Medical Center filed directly into the group from
receipt of its revised Notice of Program Reimbursement (NPR). Thus, this Provider
adopted the broad issue statement as it was raised in the group appeal and can also be
considered to have raised both issues. However, the Board notes a jurisdictional
impediment regarding the Part C days.

In accordance with 42 C.F.R. § 405.1889 (2008), a revised NPR is considered a separate and
distinct determination from which the provider may appeal.l! The regulation provides:

10 Both the regulation and Beard Rule clearly state that a group appeal can only contain one issue.
11 See also, HCA Health Services v. Shalala, 27 F.3d 614 (D.C. Cir. 1994) (holding that the Board’s jurisdiction is



McKay Dual Eligible/Part C Bifurcations
Page No. 4 _ Case No. 12-0188G

(a) If a revision is made in a Secretary or intermediary determination
or a decision by a reviewing entity after the determination or decision
is reopened as provided in § 405.1885 of this subpart, the revision
must be considered a separate and distinct determination or decision
to which the provisions of § 405.1811, § 405.1834, § 405.1835,

§ 405.1837, § 405.1875, § 405.1877 and § 405.1885 of this subpart
are applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or decision are within the scope of any appeal of the
revised determination or decision.

(b)(2) Any matter that is not specifically revised (including any matter
that was reopened but not revised) may not be considered in any
appeal of the revised determination or decision.

There is eviderice in the record to show 183 dual eligible Medicare Part A days were paid as
part of the original NPR and disallowed in the revised NPR. Therefore, the provider has
established the Board’s jurisdiction over the Dual Eligible Medicare Part A days and the
Provider can be remanded pursuant to CMS Ruling 1498-R. ' A

However, there is no support to show an adjustment specific to Part C days. Therefore, the
Board finds that there is no jurisdiction over the Part C days issue from Southern Ohio -
Medical Center’s revised NPR and, thus, denies this provider’s request to bifurcate the Part
C days issue. , - ‘

Hazelton General Hospital:

As noted earlier, this provider was excluded from the Part C days Schedule of Providers.
Therefore, the Board considers this. provider to have abandoned the Part C days issue.

Dual Eligible days Rentand:

All three participants are subject to remand under the Centers for Medicare and Medicaid
Services’ Ruling 1498-R. The Board’s Remand Letter for the instant appeal is included as
an enclosure along with this determination.

limited to the specific issues revisited on reopening); Emanuel Med. Ctr., Inc. v. Sebelius, No. CV 12-1962 (GK),
2014 WL 1557524 (D.D.C. Apr. 17, 2014) (holding that the “issue-specific” interpretation of the NPR
reopening regulation is reasonable and that any change to the DSH adjustment is not sufficient to establish
that all of the elements of th..: DSH adjustment have been reconsidered).
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Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and
42 C.F.R. §§ 405.1875 and 405.1877.

Board Members Participating: For the Board:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA ‘ M% M
Jack Ahern, MBA ‘
Charlotte F. Benson, CPA
Board Member

Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§405.1875 and .1877
Standard Remand of Dual Eligible Days Pursuant to CMS Ruling 1498-R
Schedule of Providers

cc: - Wilson C. Leong, Esq, CPA, Federal Specialized Services (w/enclosures)
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C 2520 Lord Baltimore Drive, Suite L
Baltimore MD 21244-2670

FAX: 410-786-5298
Internet: www.cms.gov/PRRBReview Phone: 410-786-2671
Refert:  (07-0482GC
CERTIFIED MAIL DEC 21 2015

Toyon Associates, Inc. Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara
President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 P.O. Box 6782
Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Request for Case Bifurcation and Jurisdictional Determination
St. Joseph Health System 2004 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 07-0482GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to St. Joseph Health System (“St. Joseph™) 2004 Disproportionate
Share Hospital (“DSH”) Dual Eligible Days Common Issue Related Party (“CIRP”) Group’s -
request for case bifurcation. The Board hereby grants St. Joseph’s request for case bifurcation of

- the dual eligible Part A non-covered and Part C days issues for all partlmpants within this group
except one, as explained below.

Brief Background , , , .
On December 14, 2006, the Board received St. Joseph’s request to form a CIRP group based on

. the participants’ DSH dual eligible days issue. On July 23, 2010, the Board received St. Joseph’s

“Updated ‘Schedule of Providers and Jurisdictional Documentation” for the seven participants
within the CIRP group. On May 31, 2011, the Board received St. Joseph’s request to add
Covenant Medical Center Lakeside (Provider No. 45-0040) (“Covenant™) to the instant appeal as
the eighth participant.

On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’s ! request for,
among other things, case bifurcation in the instant appeal (“Request”). In its Request, Toyon asks
the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible patient
days at issue.”

! Toyon is the representative for St. Joseph’s appeal.
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Board’s Decision

Applicable Regulatory Provisions

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1841 (2006), a provider has a
nght to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date the notice of the intermediary’s determination was mailed to the provider.

Jurisdiction for Covenant

Additional Facts

On October 20, 2008, the Board received Covenant’s request to add issues to its individual
appeal of its fiscal year end June 30, 2004 cost report, PRRB Case No. 07-0859. The following
three issues were included within the request:

Issué 4: Dis.proporti_onate‘ Share Hospital Payment—Medicare Managed -
Care Part C Days ' ‘ '

Descrmtlon of the Issue

Whether the Intermediary properly excluded Medlcare Managed Care Part C
* Days from the DSH calculation . . . The Provider contends that the Intermediary
failed to include patient days 'apphcable to Medicare Managed Care Part C
patients who were also eligible for Medicaid in the Medlcmd fraction for
Medlcare DSH payment adjustment calculation purposes . :

Issue 5: Dlsproportlonate Share Hospital Payment—Dual Eligible- Days

‘ Descrmtlon of the Issue

Whether the Intermediary properly excluded Medicaid Dual Eligible days from
the DSH calculation . . . The Provider contends that the Intermediary failed to
include all Medi-Medi patient days (patients who are eligible for Medicaid and
have days paid and/or covered by Medicare) in the Medicare DSH calculation.
These days should have been included in the Medicaid percentage of the DSH
calculation. . .

Issue 6: Disproportionate Share Hospital Payment—Exhausted Medicare
Benefits Medicaid Dual Eligible Days
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Description of the Issue

Whether the Intermediary properly excluded exhausted Medicare benefits

Medicaid Dual Eligible days from the DSH calculation. . . The Provider contends

~ that the Intermediary failed to include all Medi-Medi patient days for Medicare

" Part A patients, whose Medicare Part A benefits were exhausted, but who were

still eligible for Medicaid, in the Medicaid percentage of the Medicare DSH

calculation. These days should have been included in the Medicaid percentage of
the DSH calculation. . .

As noted prior, on May 31, 2011, the Board received Covenant’s request to transfer its
“Disproportionate Share Hospital Payment—Dual Eligible Days” issue from its individual
appeal to the instant CIRP group appeal.

On January 2, 2014, the Board received a copy of the signed Administrative Agreement
(“Agreement”) for Covenant’s individual appeal, PRRB Case No. 07-0859. Within this
Agreement, the parties report the resolution of the following issues:

Issue 9: DSH-Medicare Managed Care/Part C Days . . . The Provider transferred
-this issue to PRRB Case No. 07-2388G on June 26, 2012 ' T -

Issue 10: DSH-Dual Eligible Days . . . The Provider transferred this issue to
PRRB Case No. 07-0482GC on May 26, 2011.

Issue 10: DSH—Exhausted Medicare Benefits—Dual Eligible Days . . . The
Provider transferred this issue to PRRB Case No. 07-0482GC on May 26, 2011.

Covenant’s Dual Ehglble Days Issue

Accordmg to Covenant’s October 20 2008 request to add issues to its md1v1dual appeal '
. Covenant added three separate dual eligible days issues, one of which was dual eligible Medicare
Managed Care/Part C Days. Subsequently, Covenant reports, in its January 2, 2014 Agreement,
that on June 26, 2012, it transferred its Medicare Managed Care/Part C Days issue into PRRB
Case No. 07-2388G.

Based on these facts, the Board finds that Covenant separated out its dual eligible days issues
prior to filing its request to transfer into the instant CIRP group appeal. Therefore, Covenant’s
dual eligible days issue transferred into the instant appeal consists of only dual eligible Part A
non-covered days and does not include dual eligible Part C days. Accordingly, the Board
concludes that St. Joseph’s December 26, 2012 request for case bifurcation (as filed by its
representative, Toyon), as written, does not apply to Covenant.

Decision Regarding Case Bifurcation

The Board acknowledges that at the time that St. Joseph’s individual appeals, transfer requests
and group appeals were filed, the issue of whether a Medicaid patient that was “dually eligible”
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for Medicare was not necessarily subdivided by Medicare Part A or Part C days. Federal courts
later ruled differently on the “dual eligibility” related to Part A and Part C days therefore
necessitating the Board to bifurcate these issues. In this case, the Board finds that the
participants’ individual appeals and the group appeal added the dual eligible days issue using a
broad issue statement that encompassed both Part A non-covered days and Part C days.

Accordingly, the Board finds that for all participants except Covenant, there are two issues
pending w1th1n PRRB Case No. 07-0482GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB
Rule 13.2 The Board is, therefore, bifurcating the dual eligible Part A non-covered and Part C
days issues into separate group appeals. The participants’ Part C issue is now within newly
formed PRRB Case No. 16-0383GC. The participants’ dual eligible Part A non-covered days
issue remains in the instant appeal and is subject to remand under the Centers for Medicare and
Medicaid Services’ Ruling 1498-R. The Board’s Remand Letter for the instant appeal and the
Board’s Acknowledgment Letter for PRRB Case No. 16-0383GC are included as enclosures
along with this determination. '

As noted prior, the Board has determined that Covenant Medical Center Lakeside’s (Provider
No. 45-0040) dual eligible days issue contained within the instant appeal consists only of dual
eligible Part A non-covered days. Therefore, at this time, Covenant is only included as a

. participant in the dual eligible Part A non-covered days issue remand for the instant appeal and . -

not as a part1c1pant within the newly formed Part C days appeal because Covenant reports that its
Part C days issue is currently within an opt10na1 group appeal, PRRB Case No. 07-2388G. 3

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal. ‘

Board Members Participating: : g FOR THE BOARD
Michael W. Harty - ' ' R )
Clayton J. Nix, Esq. (dissenting as to Part101pant 7) /ﬁ] %

L. Sue Andersen, Esq. - .

"Michael W, Harty '
Chairman

_ Charlotte F. Benson, CPA
Jack Ahern, MBA

2 Both the regulation and Board Rule clearly state that a group appeal can only contain one issue. |

3 Under 42 C.F.R. § 405.1837(b)(1)(1) (2015), two or more providers under common ownership or control that wish
to appeal to the Board a specific matter at issue that involves a question of fact or interpretation of law, regulations
or CMS Rulings that is common to the providers, that arises in cost reporting periods ending in the same calendar
year, and for which the amount in controversy is $50,000 or more in the aggregate must bring the appeal as a group
appeal.
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Enclosures:

CC:

Case No.: 07-0482GC

42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated January 27, 2009

Group Acknowledgment Letter for PRRB Case No. 16-0383GC
Standard Remand Letter for PRRB Case No. 07-0482GC

Wilson Leong, Federal Specialized Services
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CERTIFIED MAIL DEC 21 2015

Toyon Associates, Inc. Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara

President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 ~ P.O.Box 6782

Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Request for Case Bifurcation and Jurisdictional Determination
St. Joseph Health System 2003 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 07-0406GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to St. Joseph Health System (“St. Joseph™) 2003 Disproportionate
Share Hospital (“DSH”) Dual Eligible Days Common Issue Related Party (“CIRP”) Group’s
request for case bifurcation. The Board hereby grants St. Joseph’s request for case bifurcation of
the dual eligible Part A non-covered and Part C days issues for all participants within this group
except one, as explained below.

Brief Background

On December 4, 2006, the Board received St. Joseph’s request to form a CIRP group based on
the participants’ DSH dual eligible days issue. On July 23, 2010, the Board received St. Joseph’s
“Updated Schedule of Providers and Jurisdictional Documentation” for the five participants
within the CIRP group. On May 31, 2011, the Board received St. Joseph’s request to add
Covenant Medical Center Lakeside (Provider No. 45-0040) (“Covenant™) to the instant appeal as
the sixth participant.

On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’s”)! request for,
among other things, case bifurcation in the instant appeal (“Request”). In its Request, Toyon
asks the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible
patient days at issue.”

! Toyon is the representative for St. Joseph’s appeal.
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Board’s Decision
Applicable Regulatory Provisions

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1841 (2006), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date the notice of the intermediary’s determination was mailed to the provider.

Jurisdiction for Covenant

Additional Facts

On October 20, 2008, the Board received Covenant’s request to add issues to its individual
appeal of its fiscal year end June 30, 2003 cost report, PRRB Case No. 07-0428. The following

three issues were included within the request:

Issue 4: Disproportionate Share Hospital Payment—Medicare Managed
Care Part C Days

Description of the Issue

Whether the Intermediary propetly excluded Medicare Managed Care Part C
Days from the DSH calculation . . . The Provider contends that the Intermediary
failed to include patient days applicable to Medicare Managed Care Part C
patients who were also eligible for Medicaid in the Medicaid fraction for
Medicare DSH payment adjustment calculation purposes . . .

Issue 5: Disproportionate Share Hospital Payment—Dual Eligible Days

Description of the Issue

Whether the Intermediary properly excluded Medicaid Dual Eligible days from
the DSH calculation . . . The Provider contends that the Intermediary failed to
include all Medi-Medi patient days (patients who are eligible for Medicaid and
have days paid and/or covered by Medicare) in the Medicare DSH calculation.
These days should have been included in the Medicaid percentage of the DSH
calculation. . . ,

Issue 6: Disproportionate Share Hospital Payment—Exhausted Medicare
Benefits Medicaid Dual Eligible Days
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Description of the Issue

Whether the Intermediary properly excluded exhausted Medicare benefits
Medicaid Dual Eligible days from the DSH calculation. . . The Provider contends
. that the Intermediary failed to include all Medi-Medi patient days for Medicare
" Part A patients, whose Medicare Part A benefits were exhausted, but who were
still eligible for Medicaid, in the Medicaid percentage of the Medicare DSH
calculation. These days should have been included in the Medicaid percentage of
the DSH calculation. . .

As noted prior, on May 31, 2011, the Board received Covenant’s request to transfer its
“Disproportionate Share Hospital Payment—Dual Eligible Days” issue from its individual
appeal to the instant CIRP group appeal.

On May 20, 2013, the Board received a copy of the signed Administrative Agreement
(“Agreement”) for Covenant’s individual appeal, PRRB Case No. 07-0428. Within this
Agreement, the parties report the resolution of the following issues:

Issue 8: DSH-Medicare Managed Care—Part C Days . . . This issue was
withdrawn by the Provider as indicated in its September 07, 2012 email.

Issue 9: DSH-Dual Eligible Days . . . The Provider transferred this issue to PRRB
Case No. 07-0406GC on May 25, 2011.

Issue 10: DSH—Exhausted Medicare Benefits—Dual Eligible Days . . . The
Provider transferred this issue to PRRB Case No. 07-0406GC on May 25, 2011.

Covenant’s Dual Eligible Days Issue

According to Covenant’s October 20, 2008 request to add issues to its individual appeal,
Covenant added three separate dual eligible days issues, one of which was dual eligible Medicare
Managed Care/Part C Days. Subsequently, as reported in its May 20, 2013 - Agreement,
Covenant states that it withdrew its Medicare Managed Care/Part C Days issue “as indicated in
its September 07, 2012 email.”

Based on these facts, the Board finds that Covenant separated out its dual eligible days issues
prior to filing its request to transfer the issue into the instant CIRP group appeal. Therefore,
Covenant’s dual eligible days issue transferred into the instant appeal consists of only dual
eligible Part A non-covered days and does not include dual eligible Part C days. Accordingly,
the Board concludes that St. Joseph’s December 26, 2012 request for case bifurcation (as filed by
its representative, Toyon), as written, does not apply to Covenant.

Decision Regarding Case Bifurcation

The Board acknowledges that at the time that St. Joseph’s individual appeals, transfer requests
and group appeals were filed, the issue of whether a Medicaid patient that was “dually eligible”
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for Medicare was not necessarily subdivided by Medicare Part A or Part C days. Federal courts
later ruled differently on the “dual eligibility” related to Part A and Part C days therefore
necessitating the Board to bifurcate these issues. In this case, the Board finds that the
participants® individual appeals and the group appeal added the dual eligible days issue using a
broad issue statement that encompassed both Part A non-covered days and Part C days.

Accordingly, the Board finds that for all participants, except Covenant, there are two issues
pending within PRRB Case No. 07-0406GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB
Rule 132 The Board is, therefore, bifurcating the dual eligible Part A non-covered and Part C
days issues into separate group appeals. The participants’ Part C issue is now within newly
formed PRRB Case No. 16-0389GC. The participants’ dual eligible Part A non-covered days
issue remains in the instant appeal and is subject to remand under the Centers for Medicare and
Medicaid Services’ Ruling 1498-R. The Board’s Remand Letter for the instant appeal and the
Board’s Acknowledgment Letter for PRRB Case No. 16-0389GC are included as enclosures
along with this determination.

As noted prior, the Board has determined that Covenant Medical Center Lakeside’s (Provider
No. 45-0040) dual eligible days issue contained within the instant appeal consists only of dual
eligible Part A non-covered days. Therefore, Covenant is included as a participant in the dual
eligible Part A non-covered days issue remand for the instant appeal but excluded as a
participant within the newly formed Part C days appeal.

Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal. .

Board Members Participating: FOR THE BOARD

Michael W. Harty 5 ; _j

Clayton J. Nix, Esq.
L. Sue Andersen, Esq.

ichael W. Harty
Chairman

Charlotte F. Benson, CPA
Jack Ahern, MBA

Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated January 27, 2009
Group Acknowledgment Letter for PRRB Case No. 16-0389GC
Standard Remand Letter for PRRB Case No. 07-0406GC

cc: Wilson Leong, Federal Specialized Services

2 Both the regulation and Board Rule clearly state that a group appeal can 6nly contain one issue.
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DEC 21 2015
CERTIFIED MAIL
Toyon Associates, Inc. National Government Services, Inc.
Thomas P. Knight, CPA Danene Hartley, Appeals Lead
President MP: INA 101-AF42
1800 Sutter Street, Suite 600 P.O. Box 6474
Concord, CA 94520-2546 Indianapolis, IN 46206 - 6474

RE: Essentia Health System 2005 DSH DE Days CIRP Group
Provider Nos: Various
FYE: 06/30/2005
PRRB Case No.: 09-1670GC

Dear Mr. Knight and Ms. Hartley:

The Provider Reimbursement Review Board (hereinafter “Board”) has reviewed the
jurisdictional documentation submitted in the above captioned case. The Board’s jurisdiction
decision is set forth below.

Background

In May of 2009, four Providers requested to establish a Common Issue-Related Party (“CIRP”)
group appeal for the following “Dual Eligible Days” issue:

Whether the Medicaid Ratio used to calculate Medicare Disproportionate Share
Payments (DSH) accurately reflects the number of patient days furnished to
patients eligible for Medicaid in situations where the patient is also enrolled in the
Medicare Part A Program but is not entitled to Medicare Part B benefits.>

This CIRP group appeal for DSH Dual Eligible Days was assigned Case No. 09-1670GC. On
February 25, 2015, the Providers notified the Board that the CIRP group was complete and that it
contained two providers: SMDC Medical Center (Provider No. 24-0019) and St. Mary ]
Medical Center (Provider No. 24-0002).

3 Providers “Establishment of CIRP Group Appeal” letter (May 8, 2009), Case No. 09-1670GC.
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Provider No. 1, SMDC Medical Center, was transferred from Case No. 07-2233. This case was
filed in June of 2007 with two issues: SSI Proxy and Medicaid Eligible Days. Issue No. 2 was
described by the Provider as:

. Issue 2: Disproportionate Share & LIP Payment
Medicaid Percentage (Eligible Days)

The provider contends that the Fiscal Intermediary did not determine Medicare
reimbursement for disproportionate share hospitals (DSH) in accordance with the
statutory instructions at 42 U.S.C. 1395ww(d)(5)(c)(). Specifically, the provider
disagrees with the calculation of the second computation of the disproportionate
share patient percentage, set forth at 42 C.F.R. 412.106(b)(4) of the Secretary’s
regulations. The Intermediary, contrary to the regulation, failed to include as
Medicaid-Eligible Days services to all patients eligible for Medicaid, specifically
patients eligible for Medicaid in Wisconsin and Michigan.

Audit Adjustment #7 & #8
Reimbursement Amount $30,572*

Provider No. 2, St. Mary’s Medical Center, was transferred from Case No. 07-2235. This case
was also filed in June of 2007, with two issues: SSI Proxy and Medicaid Eligible Days. Issue
No. 2 was described by the Provider as:

Issue 2: Disproportionate Share & LIP Payment
Medicaid Percentage (Eligible Days)

The provider contends that the Fiscal Intermediary did not determine Medicare
reimbursement for disproportionate share hospitals (DSH) in accordance with the
statutory instructions at 42 U.S.C. 1395ww(d)(5)(c)(i). Specifically, the provider
disagrees with the calculation of the second computation of the disproportionate
share patient percentage, set forth at 42 C.F.R. 412.106(b)(4) of the Secretary’s
regulations. The Intermediary, contrary to the regulation, failed to include as
Medicaid-Eligible Days services to all patients eligible for Medicaid, specifically
patients eligible for Medicaid in Wisconsin and Michigan.

Audit Adjustment #32
Reimbursement Amount $105,073°

For both participants, the Request to Transfer describes the issue that is being transferred as
“Disproportionate Share Hospital (DSH) Dual Eligible Days™ and references the adjustment
numbers as raised in the Medicaid Percentage (Eligible Days) issue referenced above.’

*Schedule of Providers (May 27, 2015), Tab 1B.
8 Schedule of Providers (May 27, 2015), Tab 2B.
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Medicare Contractor’s Contentions

The Medicare Contractor contends that the only two Providers in this group were transferred
from individual cases, and neither individual case contained a DSH Dual Eligible Days issue.
The Medicare Contractor states the individual cases appealed DSH Medicaid Eligible Days
which is different than DSH Dual Eligible Days. The Medicare Contractor asks the Board to
dismiss the appeal in accordance with 42 C.F.R. § 405.1835 and PRRB Rule 16.1. ‘

Providers’ Contentions

The Providers contend that they properly and timely filed their individual appeals, and that DSH
payments were adjusted for both Providers — specifically audit adjustments 7 and 8 for SMDC
Medical Center (formerly Miller-Dwan Medical Center), and audit adjustments 31 and 32 for St.
Mary’s Medical Center.

The Providers assert that their individual appeals were filed prior to August 21, 2008, and that
prior to this date, “it was a common and accepted practice by the Board for Providers to address
multiple components of an issue as a single issue within their appeal request letter.”® The further
assert “[t]here was no known Board rule prior to August 21, 2008, that prohibited this practice.”
The Providers proceed to explain that they find the issue of DSH Medicaid Eligible Days is a
single issue in the Provider’s appeals that contained the multiple components of DSH, Medicaid
Eligible Days and Dual Eligible Days, within the adjustment of DSH Medicaid Eligible Days.

Board Decision

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835 — 405.1841 (2006), a provider has
a right to a hearing before the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days
of the date the notice of the Medicare Contractor’s determination was mailed to the provider.

The Board finds that it does not have jurisdiction over DSH Dual Eligible Days for either SMDC
Medical Center or St. Mary’s Medical Center in Case No. 09-1670GC because the Providers did
not properly and timely appeal DSH Dual Eligible Days in their underlying individual appeals.
Case Nos. 07-2233 and 07-2235 were filed with the Board in June of 2007 and at that time, the
regulations required:

Such request for Board hearing must identify the aspects of the determination
with which the provider is dissatisfied, explain why the provider believes the
determination is incorrect in such particulars, and be accompanied by any
documenting evidence the provider considers necessary to support its position. -

7 Schedule of Providers (May 27, 2015), Tabs 1G and 2G
® Providers’ Response to MAC’s Jurisdictional Challenge (August 26, 2015) at 2.
’Id.
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Prior to the commencement of the hearing proceedings, the provider may identify
in writing additional aspects of the intermediary’s determination with which it is
dlssatlsﬁed and furnish any documentary evidence in support thereof. 10

The PRRB Rules in 2007 elaborated on this regulatory requirement as follows:

Your hearing request must contain an identification and statement of the issue(s)
you are disputing. You must identify the specific issues, findings of fact and
conclusions of law with which the affected parties disagree; and you must specify
the basis for contending that the findings and conclusions are incorrect... You
must clearly and specifically identify your position in regard to the issues in
dispute. For instance, if you are appealing an aspect of the disproportionate share
(DSH) adjustment factor or calculation, do not define the issue as “DSH.” You
must precisely identify the component of the DSH issue that is in dispute.'’

The regulation governing a provider’s ability to timely add issues to an appeal was amended in
2008. The amended regulation, contained in Federal Registet’s publication of the May 23, 2008
Final Rule and found at 42 C.F.R. § 405.1835(c)(3) (2008), became effective on August 21,
2008. The amended regulation states that a request to add an issue to an appeal is timely if the
Board receives the request no later than 60 days after the expiration of the applicable 180-day
period for filing the original hearing request. The following clarification also appeared in the
May 23, 2008 Final Rule:

[flor appeals pending before ... the Board prior to the effective date of this rule, a
provider that wishes to add one or more issues to its appeal must do so by the
expiration of ... 60 days after the effective date of this rule.?

Thus, all providers with properly pending appeals before the Board as of August 21, 2008, had
until October 20, 2008, to add issues, in writing, to their appeals.

The Providers did not raise DSH Dual Eligible Days issue in their initial appeal requests for Case
Nos. 07-2233 and 07-2235, nor did they add the issue to these appeals before the regulatory
deadline. The DSH Medicaid Eligible Days issue (Issue No. 2) challenged in both of the
individual appeals lacked the specificity required by the regulations and the Board rules and
cannot be construed to include the Dual Eligible Days issue the Provider now seeks. The first
mention of the Dual Eligible Days issue for SMDC Medical Center and St. Mary’s Medical
Center was made in the Request for CIRP Group Appeal filed in May 2009, 1 which is seven
months after the apphcable deadline to add or clarify issues.

1942 C.F.R. 405.1841(a)(1) (2006).

" Provider Reimbursement Review Board Instructions, Part I § B.ILa (2002), available at
https://www.cms.gov/Regulations-and-Guidance/Review-Boards/PRRBReview/Downloads/Copy-2-of-
Copy-2-of-PRRB_Instructions_March_03.pdf (last visited December 1, 2015).

1273 Fed. Reg 30190, 30240 (May 23, 2008).

1 See Providers “Establishment of CIRP Group Appeal” letter (May 8, 2009), Case No. 09-1670GC.



Essentia Health System 2005 DSH DE Days CIRP Group ‘ Case No. 09-1670GC
Page 5

For the reasons stated above, the Board finds that the Dual Eligible Days issue was not properly
or timely appealed by SMDC Medical Center or St. Mary’s Medical Center, and therefore it
lacks jurisdiction over these participants within the group appeal. The Board hereby dismisses
SMDC Medical Center and St. Mary’s Medical Center from Case No. 09-1670GC, and since
these were the only participants in the group, the Board also close the case.

Review of this determination may be available under the provisions of 42 U.S.C. §139500(f) and
42 C.F.R. §§405.1875 and 405.1877.

Board Members

Michael W. Harty
Clayton J. Nix, Esq.

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA

FOR THE BOARD

Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877

cc: Wilson C. Leong, Esq., CPA, Federal Specialized Services
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DEC 22 2015

CERTIFIED MAIL

McKay Consulting, Inc.
Michael K. McKay
President

8590 Business Park Drive
Shreveport, LA 71105

RE: Northshore LIJ HS 2006 SSI CIRP Group; PRRB Case No. 10-0661GC
Northshore LIJ HS 2006 Post 1498R SSI CIRP Group; PRRB Case No. 15-2025GC

The Provider Reimbursement Review Board (Board) established the Northshore LIJ HS
2006 SSI CIRP Group, PRRB Case No. 10-0661GC, on February 25, 2010. The initial
group participant appealed from a Notice of Program Reimbursement (NPR) dated
prior to the issuance of CMS Ruling 1498-R (effective April 28, 2010). Additional
providers were later added to this group; however, their NPRs were issued subsequent
to CMS Ruling 1498-R. The Ruling affected the published Supplemental Security
Income (SSI) percentages, so the issue in dispute for Providers that appealed NPRs
dated prior to the Ruling are subject to remand to the Medicare Contractor for a
recalculated SSI ratio. Participants that filed appeals with NPRs dated post-Ruling
received the updated SSI ratios and are not subject to a remand. Therefore, the pre-
Ruling SSI issue is different than the SSI issue being raised in the post-Ruling cases.

On April 9, 2015, the Board issued a determination and bifurcated Case No. 10-0661GC
to separate the NPRs issued pre-Ruling and post-Ruling. The new group was assigned
case number 15-2025GC. Four Providers (Provider Nos. 33-0195, 33-0372, 33-0043
and 33-0331) had filed appeals from post-Ruling NPRs and were transferred to the
newly bifurcated group appeal. On April 14, 2015, the Board issued a Standard Remand
of the SSI fraction under CMS Ruling 1498-R for the single remaining provider in Case
No. 10-0661GC.

In response to the April 9, 2015 Board determination, the Board received
correspondence and supporting documentation dated May 15, 2015 from the Providers’
Representative contending that Forest Hills Hospital (Provider No. 33-0353) should
have also been transferred to the newly bifurcated group appeal, Case No. 15-2025GC.
The supporting documents attached to the Representative’s request contained-a copy of
the April 9, 2013 filing adding Forest Hills Hospital to Case No. 10-0661GC. The NPR
for Forest Hill Hospital is dated October 11, 2012, which is post-CMS Ruling 1498-R.
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The Board finds that Forest Hills Hospital, Provider No. 33-0353, was inadvertently
omitted from the bifurcation determination. The Board therefore confirms the transfer
of Forest Hills Hospital into the bifurcated group appeal, Case No. 15-2025GC. As the
remand of the pre-Ruling participant (Northshore Glen Cove, Provider No. 33-0180)
was proper, Case Number 10-0661GC remains closed.

Board Members: FOR THE BOARD:

Michael W. Harty
Clayton J. Nix, Esquire M %/
L. Sue Anderson, Esquire ‘

Charlotte F. Benson, CPA - AJdck Ahern, MBA
Jack Ahern, MBA oard Member
cc: Kyle Browning, Appeals Lead, National Government Services

Wilson C. Leong, Esq., CPA, Federal Specialized Services
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‘ C 2520 Lord Baltimore Drive, Suite L
L Baltimore MD 21244-2670

FAX: 410-786-5298
Internet: www.cms.gov/iPRRBReview Phone: 410-786-2671

CERTIFIED MAIL
DEC 2312015
Toyon Associates, Inc. Noridian Healthcare Solutions, LLC
Thomas P. Knight Evaline Alcantara
President Appeals Coordinator Jurisdiction E
1800 Sutter Street, Suite 600 P.O. Box 6782
Concord, CA 94520-2546 Fargo, ND 58108-6782

RE: Reconsideration Request and Jurisdictional Determination
Catholic Healthcare West (“CHW”) 2002 DSH Dual Eligible Days CIRP Group
PRRB Case No.: 06-1625GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (“PRRB” or “Board”) has reviewed the above
referenced appeal in response to CHW 2002 Disproportionate Share Hospital (“DSH”) Dual
Eligible Days Common Issue Related Party (“CIRP”) Group’s (“CHW’s”) request that the Board
reconsider its May 14, 2015 decision (“May 14, 2015 Decision” or “Decision”) Within that
Decision, the Board denied CHW’s request to bifurcate the participants’ dual eligible days issue
within this CIRP group appeal. Upon reconsideration, the Board hereby grants CHW?’s request
for case bifurcation of the dual eligible Part A non-covered and Part C! days issues within the
instant appeal for all current group participants but one and reinstates two participants that were
previously denied transfer into the appeal, as set forth below.

| Background

On April 21, 2006, the Board received CHW’s request to form a CIRP group appeal based on
two participants’ appeals of dual eligible days from their respective individual requests for
hearing. On July 14, 2010, the Board received CHW’s Schedule of Providers and Jurisdictional
Documentation for 24 participants within the group. On February 24, 2012, the Board received
Saint Mary’s Regional Medical Center’s (Provider No. 29-0009) (“Saint Mary’s”) Model Form
D “Request to Transfer and Issue to a Group Appeal” (“Request”). Within its-Request, Saint
Mary’s transferred its “DSH Dual Eligible Days” issue into the instant appeal. On June 20,
2012, the Board received CHW’s updated Schedule of Providers and Jurisdictional
Documentation in which CHW added Saint Mary’s as Participant 25.

! Any individual who was enrolled on December 31, 1998, with an eligible organization under section 1876 of the
Social Security Act was considered to be enrolled under Part C as of January 1, 1999. 42 U.S.C. § 1395w-21.
Therefore, the Board will refer to the issue as HMO days for periods before January 1, 1999 and as Part C days for
periods after January 1, 1999. It should be noted, however, that the Providers have used the terms HMO days and
Part C Days interchangeably for both time periods.
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On December 26, 2012, the Board received Toyon Associates, Inc.’s (“Toyon’ s”) request for,
among other things, case bifurcation in the instant appeal (“Request™). In its Request, Toyon asks
the Board to “segregate the Part C days at issue . . . from the other Part A dual eligible patient
days at issue.”

Within its May 14, 2015 Decision that denied CHW’s request to bifurcate its dual eligible days
issue, the Board determined that both the group -appeal documentation and most of the
participants’ individual documentation did not establish that the participants “intended the Part C
days to be an issue in the group appeal .” The Board also denied the transfer requests for two
participants (Participants 7 and 17)? because the Board determined that, although Participants 7
and 17 “appealed the HMO days issue[,]” the dual eligible HMO days i issue was not pending
within the instant group appeal. Lastly, the Board dismissed Participant 22* from the instant
appeal when it determined that it lacked jurisdiction over Participant 22’s appeal. The Board
concluded that as Participant 22 filed its appeal from a revised notice of program reimbursement
“that did not specifically adjust dual eligible days[,]” under the terms of “42 C.F.R. § 405.1889,
dual eligible days are beyond the scope of the appeal of [Participant 22]’s revised
determination.”

On July 13, 2015, the Board received CHW’s “Request for Reconsideration of Denial of
Bifurcation Request.”

- Board’s Decision

Applicable Regulatory Provisions

Pursuant to 42 U.S.C. § 139500(a) and 42 C.F.R. §§ 405.1835-405.1841 (2005), a provider has a
right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date the notice of the intermediary’s determination was mailed to the provider.

On May 23, 2008, the Secretary published updated regulatory provisions concerning PRRB
appeals.” The May 23, 2008 Final Rule states that the new regulations were effective beginning
August 21, 2008, and applicable to all appeals filed on or after this date.® Under these new
regulations, a provider’s request for hearing must contain an issue statement that describes each
contested item with a certain degree of specificity. Specifically, a provider’s hearing request
must include “[a]n explanation (for each specific item at issue . . .) of the provider’s

? Toyon is the representatlve for CHW’s appeal.

? Participant 7 is Mercy Hospital Bakersfield (Provider No. 05-0295) and Participant 17 is St. Bernardme Medical
Center (Provider No. 05-0129).

* Participant 22 is St. Rose Dominican Hospital—De Lima (Provider No. 29-0012).

5 Provider Reimbursement Determinations and Appeals, 73 Fed. Reg. 30190 (May 23, 2008) (“May 23, 2008 Final
Rule” or “Final Rule™).

SId.
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dissatisfaction with the contractor’s or Secretary’s determination under appeal . . Al

The Board also updated its rules to coincide with the publication of the May 23, 2008 Final Rule.
With respect to the new regulatory provision that requires a provider to state its appeal issues
with a certain level of specificity, the Board provided some further instruction for providers.
Board Rule 8 concerns provider issues involving multiple components. Rule 8 states that in
order “[t]o comply with the regulatory requirement to specifically identify the items in dispute,
each contest%d component must be appealed as a separate issue and described as narrowly as
possible . . .”

Request for Bifurcation

Upon reconsideration, the Board acknowledges that at the time that CHW’s individual appeals,
- transfer requests and group appeals were filed, the issue of whether a Medicaid patient that was
“dually eligible” for Medicare was not necessarily subdivided by Medicare Part A or HMO/Part
C days. Federal courts later ruled differently on the “dual eligibility” related to Part A and Part
C days therefore necessitating the Board to bifurcate these issues. In this case, the Board finds
that most of the participants’ individual appeals added the dual eligible days issue prior to the
May 23, 2008 Final Rule effective date by using a broad issue statement that encompassed both
Part A non-covered days and HMO/Part C days. Accordingly, the Board finds that there are two
issues pending within the instant appeal in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule
13.° The Board is, therefore, granting bifurcation for all of the participants’ dual eligible days
issues except Participant 22, who was dismissed previously within the May 14, 2015 Decision,
and Participant 25, as explained below. :

Jurisdiction for Participant 25

In a letter dated October 7, 2008, Saint Mary’s added three issues to its individual appeal, PRRB
Case No. 06-0890. Saint Mary’s described the first issue, “Medicare/Medicaid Dual Eligible
Patient Days,” by stating that “the Provider contends that the Medicare/Medicaid dual eligible
patient days have not been properly included in the DSH calculation.”’® On February 24, 2012,
the Board received Saint Mary’s request to transfer its dual eligible days issue into the instant
appeal

The Board notes that Saint Mary’s added its dual eligible days issue to its individual appeal after
the August 21, 2008 effective date of the Final Rule that updated the PRRB regulations. These
new regulations require a provider’s request for hearing to provide, for each specific item at
issue, an explanation for its dissatisfaction with contractor’s or Secretary’s determination under
appeal. Board Rule 8 further requires a provider to appeal each contested component of a
multiple-component issue as a separate issue and to describe each issue as narrowly as possible.

742 C.F.R. § 405.1835(b)(2).

8 PRRB Rules at 6-7 (Aug. 21, 2008).

® Both the regulation and Board Rule clearly state that a group appeal must contain only one issue.

19 See CHW’s June 20, 2012 Revised Schedule of Providers and Jurisdictional Documents at unnumbered page 13.
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In the instant appeal, the Board finds that Saint Mary’s described its challenge to dual eligible
days generally and, in fact, does not mention HMO/Part C days at all. The Board concludes that
this issue statement does not identify dual eligible Part C days with the requisite specificity, as
required by the regulations for appeals pending as of, or filed on or after August 21, 2008, to
allow the Board to assume jurisdiction over this issue. Accordingly, the Board hereby denies
Saint Mary’s request to bifurcate its dual eligible days issue.

Transfer Requests for Participants 7 and 17

Within its May 14, 2015 Decision, the Board denied Participants 7 and 17’s requests to transfer
into the instant appeal. As stated in the Decision, the Board determined that although
Participants 7 and 17 “appealed the HMO days issuel[,]” the dual eligible HMO days issue was
not pending within the instant group appeal. However, as explained above, the Board has
reconsidered its Decision and determined that two issues are pending within the instant appeal,
one of which is dual eligible HMO/Part C days. As Participants 7 and 17 both included the dual
eligible HMO days issue within their respective individual appeals, either within the original
request or by transfer, they both belong within the instant group appeal.!! The Board, therefore,
has reconsidered its decision to deny the transfer requests for Participants 7 and 17 and hereby
grants both of those requests.

Summary

As noted prior, the Board hereby finds that there are two issues pending within PRRB Case No.
06-1625GC in violation of 42 C.F.R. § 1837(a)(2) and PRRB Rule 13."*> The Board is, therefore,
bifurcating the dual eligible Part A non-covered and HMO days issues into separate group
appeals. The providers’” HMO/Part C days issue is now within newly formed PRRB Case No.
16-0410GC. The providers’ dual eligible Part A non-covered days issue remains in the instant
appeal and is subject to remand under the Centers for Medicare and Medicaid Services’ Ruling
1498-R. The Board’s Remand Letter for the instant appeal and the Board’s Acknowledgment
Letter for PRRB Case No. 16-0410GC are included as enclosures along with this determination.

Within this reconsideration, the Board has determined that Saint Mary’s Regional Medical
Center’s (Provider No. 29-0009)(Participant 25) dual eligible days issue contained within the
instant appeal consists only of dual eligible Part A non-covered days. Therefore, Saint Mary’s is
included as a participant in the dual eligible Part A non-covered days issue remand for the instant
appeal but excluded as a participant within the newly formed Part C days appeal. In addition,
Mercy Hospital Bakersfield’s (Provider No. 05-0295)(Participant 7) and St. Bernardine Medical
Center’s (Provider No. 05-0129)(Participant 17) transfer requests are hereby granted.
Accordingly, these two participants are included within both the dual eligible Part A non-covered
days issue remand for the instant appeal and the newly formed Part C days appeal, PRRB Case
No. 16-0410. .

" See 42 C.F.R. § 405.1837(b)(1)(i).
12 Both the regulation and Board Rule clearly state that a group appeal must contain only one issue.
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Review of this determination is available under the provisions of 42 U.S.C. § 139500(f) and 42
C.F.R. §§ 405.1875 and 405.1877 upon final disposition of the appeal.

Board Members Participating: FOR THE BOARD

Michael W. Harty M /

Clayton J. Nix, Esq.

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA ichael W. Harty
Jack Ahern, MBA

Enclosures: 42 U.S.C. § 139500(f) and 42 C.F.R. §§ 405.1875 and 405.1877
Schedule of Providers dated June 19, 2012
Group Acknowledgment Letter for PRRB Case No. 16-0410GC
Standard Remand Letter for PRRB Case No. 06-1625GC

cc: Wilson Leong, Federal Specialized Services



