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Dea¡ Mr. Jaeger and Ms. Alcantara,

The Provider Reimbursement Review Board (hereinafter "Board") has reviewed the jurisdictional

documentation submitted in the above captioned case. The Board's jurisdiction decision is set forth below.

Background

The Provider filed this individual appeal with the Provider Reimbursement Review Board ("Board") on

August 30, 2013. The Provider is appealing an originaì Notice ofProgram Reimbursement ("NPR') dated

March 5, 2013, which was issued for the cost reporting period ending December 31, 2008. The Provider

stated twelve issues in their request for appeal. The Medica¡e Contractor, Noridian Healthcare Solutions,

has challenged the Board's jurisdiction over Issue Nos. 1,2,3,4,5,6,and7 in the appeal. The Provider

references the same five adjustments for all challenged issues: adjustment nos.2I,22,23,38 and 39.

Issue No. l
Issue No. I is described by the Provider as "Medicare DSH - SSI Ratio' Realignment. ' '".1

DSH refers to the Disproportionate Share Hospital payment adjustment, and the SSI Ratio is the

Supplemental Security Income proxy of the DSH payment calculation. The Provider'further describes

this issue as "the SSI percentage as generated by the Social Security Administration (SSA) and put forth

by CMS is understated."2 The Provider also claims it may choose to use its cost reporting period instead

I Provider's Request for Appeal (Aug. 29,2013),'1ab 3 ar2-
2ld.
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' of the federal fiscal year pusuant to 42 C.F.R. $ 412.106(b), and "this part of the Medicare DSH SSI issue

may be easily resolvable with the Intermediary's agreement to realign the SSI percentage from the federal

fiscal year, to using the Provider's fiscal period."3

The Provider filed a request to transfer Issue No. 1, Medicare DSH - SSI Ratio, Realignment issue, to
Case No. 15-0420GC (Sutter Health 2008 DSH - SSI Ratio Realignment CIRP Group) on April 15, 2015.

Issue No. 2

The Provider describes Issue No. 2 as "Medicare DSH - SSI Ratio, Accurate Dat4" and similar to Issue

No. 1, the Provider argues that the SSI þercentage (or Medicare percentage) of the DSH calculation is

understated because "CMS did not use the best data available at the time of settlement to calculate the SSI

fraction because of various reasons.,."4

The Provider filed a request to transfer Issue No. 2, Medicare DSH - SSI Ratio, Accurate Data issue, to
Case No. 15-0327 GC (Sutter Health 2008 DSH - SSI Ratio Inaccu¡ate Data CIRP Group) on April 15,

20t5.

Issue No. 3

The Provider describes Issue No. 3 as "Medicare DSH - Inclusion of Medicare Part C Managed Care

Days in the SSI Ratio Issued March 2072..."5 The Provider claims that all Medicare Dual Eligible Part

.C Days should be included in the Medicaid patient day ratio of the Medica¡e ÐSH and low income patient

(LIP) (for Inpatient Rehabilitation Facilities) payment calculations. The Provider claims its position is
supported by the tèderal district court decision in Allina Health Services v. Sebelius, 756 F. Supp. 2d 6I
(D.c. 20t0).

The P¡ovider filed a requests to transfer regarding Issues No. 3, Medicare DSH - Inclusion of Medicare

Part C Managed Care Days in the SSI Ratio Issued March 2012 issue, to Case No. 15-0576GC (Sutter

Health 2008 DSH - SSI Part C Days CIRP Group) on April 15,2015.

Issue No. 4

The Provide¡ describes Issue 4 as "Medicare DSH- Inclusion of Medicare Dual Eligible Part A Days in
the SSI Ratio Issued March 16, 2012..."6 The P¡ovider states it "disputes the SSI percentage...in their

updated calculation of the Medicare DSH payment and low income patient (LIP) payment for Inpatient

Rehabilitation Facilities... ".? The Provider maintains that all Medicare Part A non-covered days (such as

exlausted benefit days and Medicare secondary payor days) should be included in the Medicaid patient

3Id.
aProvider's Request for Appeal (Aug. 29,2013),Tab3 at3.
5 Provider's Request for Appeal (Aug.29,2013),1ab 3 at 4-5.
6Provider's Request for Appeal (Aug. 29, 2013), Tab 3 at 5-6.
1 Id.



Provider Reimbursement Review Boa¡d
Califomia Pacific MC - St. Luke's Campus
Page 3

Case No. l3-3209

day ratio of the DSH and I¡w Income Patient ("LIP") payment calculations. The Provider claims its

position is supported by the federal district court decision in Allina Health Services v. Sebelius, 756 F.

Supp. 2d 6t (D.C. 2010).

The P¡ovider filed a request to trairsfer for Issue No. 4, the Medicare DSH- Inclusion of Medica¡e Dual

Eligible Part A Days in the SSI Ratio Issued l:|ldarch 16,2012 issue, to Case No. 15-0578GC (Sutter Health

2008 DSH - SSI Part A Days CIRP Group) on April 15,2015.

Issue No. 5

The Provider refers to Issue No. 5 as the "Medicare DSH - SSI MMA Section 951 Applicable to SSI

Ratio..." issue.s The Provider describes this issue as "CMS has failed to release the supporting data to

hospitals upon request" and that "the data that CMS will expectantly release is non-compliant with section

951 of the MMA because CMS has not ananged to fumish Social Security Administration's (SSA) data

applicable to all Medicare beneficiaries entitled to SSA benefits. .."e

The Provider filed a request to transfer of Issue No. 5, Medicare DSH - SSI MMA Section 951 Applicable

to SSI Ratio, to Case No. 15-0417GC (Sutter Health 2008 DSH - SSI MMA Section 951 CIRP Group)

on April 15,2015.

lssue No. 6

Issue No. 6 is entitled "Medica¡e DSH - Medicaid FFP with EDS - Emergency Restricted Aid Code

(RAC) 2 ancl 3. . .".10 The Provicler states the DSH payment adjustment was not calculated properly, and

that "Medicaid eligible days were self disallowed, and that valid eligible emergency restricted aid code

(RAC) days were improperly excluded from the DSH calculatiorr."rr

Issue No..7

Issue No. 7 is entitled "Medica¡e DSH - Medicaid Days without State Code 2 & 3 - Emergency Restricted

Aid Code (RAC) 2 and 3. .."12 The Provider contends the DSH payment adjustment was not ca.lculated

properly, and that "Medicaid eligible days were self disallowed and that valid eligible emergency

restricted aid oode (RAC) days were improperly excluded from the DSH calculation."l3

E Provider's Request for Appeal (Aug. 29,2013),'1"b 3 at 6-7
e Provider's Request for Appeal (Aug . 29,2013) at 6.
¡0 Provider's Request for Appeal (Aug.29,2013) atl.

12 Provider's Rcquest for Appeal (Aug.29,2013) Bt7-8.
13 Id.
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Medicare Contractor's Position

The Medicare Contractor is challenging the Board's jurisdiction over Issue No. 1 or the "Medicare DSH

- SSI Ratio, Realignment..." issue.l4 The Medica¡e Contractor contends that the decision to realign a
hospital's SSI ratio with its fiscal year end is a hospital election, not a Medicare contractor determination.

The Medicare Contractor cites to 42 C.F.R. $ 405.1801 and 401.1835, stating that a Provider's right to a
hearing before the Board derives from a Medicare contractor or Secretary determination, and it has not
made any determination with regards to this election. The Medicare Contmctor also argues that the

Provider's appeal is premature and the Provider has not exhausted all available remedies prior to
requesting a hearing.

The Medicare Cont¡actor has challenged the Board's jurisdiction to hear Issue Nos. 2, 3, and 4, stating

that it has not made a final determination ¡egarding these DSH issues. The Medicare Contractor contends

that it utilized the DSH SSI ¡atio determined and published by CMS. While the Medicare Contractor

acknowledges that it updated the SSI ratio with adjustments 21 and 22, it explains the adjustment was

simply to implement the SSI ratio which was determined by CMS. The Medicare Contractor claims that
adjustments 21,22,23,38, and 39 did not adjust or alter the CMS determined DSH SSI ratio.

Additionally, the Medicare Contractor points to the fact that this cost report covers fiscal year end

December 31, 2008, noting that the Provider failed to preserve its right to claim dissatisfaction with the

amount of Medicare payment for these three issues because it failed to self-disallow the specific cost items

by following the applicable procedures for filing a cost report under protest (as required by 42 C.F.R.

$aOs. l83s(a).

Similar to its arguments regarding Issue Nos. 2,3, and 4, the Medioare Contraotor's position regarding

Issue No. 5 is that it has not made a flnal determination regarding this issue. The Medicare Contmctor
claims that adjustments 21,22,23,38, a¡d 39 did not adjust or alter the CMS determined DSH SSI ratio.

Additionally, the Medicare Contracto¡ states the Provider has not preserved its right to claim

dissatisfaction with the amount of Medicare payment fo¡ Issue No. 5 as a self-disallowed item by
protestìng the cost report. Thc Medica¡e Contractor concludes that the Board lacks jurìsdiction over this

issue.

The Medicare Contractor states tlat tlie Provider seeks to include 37 additional Code 2 and 3 days with
restricted aid codes in the numerator of the DSH Medìcaid ratio '¡/ith Issue No. 6. The Medicare

Contractor also states that the Provider seeks to include 256 Code 2 and 3 days without restricted aid codes

in the numerator of the DSH Medicaid ¡atio with Issue No. 7.r5 The Medicare Conhactor contends that a

final determination was not made regarding these additional days in dispute in both Issue Nos. 6 (37 days)
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and7 (256 days), and that the Provider must idpntiff the aspects of the Medicare contractor determination

with which it is dissatisfied pursu arl- to 42. C.F.R. $ 405.1841.16

The Medicare Contractor claims that adjustment nos.2I,.22,38 and 39 didnot impact the DSH Medicaid

ratio, and explains these adjustments as follows:

l) Adjustment no. 21 updated the DSH SSI ratio by increasing the percentage of SSI

Recipient Patient Days to Medicare Part A Patient Days from 33.15 io 34.32. Itisaflow-
through adjustment incorporating adjustments 7 and 8, as well as the updated Medicaid

ratio, into the Disproportionate Share Percentage (DPP);

2) A justrnent no.22rrpdatedthe DSH SSI ratio, determined and published by CMS, by

decreasing the percentâge ofSSI Recipient Patient Days to Medicare Part A Patient Days

from 34.32 to 3.51;

3) Adjustment no. 23 decreased the DSH Disproportionate Share Percentage ("DPP') by

incorporating adjustment no. 9 as well as the updated Medicaid ratio from adjustment no.

')').

4) Adjustment no. 38 has two components - it updated Capital DRG and Other Than

Outlier Payments based on the Provider Statistical Summary Report (PS&R), and it also

updated the SSI ratiô for capital PPS by increasing the percentage of SSI Recipient Patient

Days to Medicare Part A Patient Days from 33.75 to 34'32; utd

5) Adjustment no. 39 updated the SSI ratio by tluuleasing thc Pclocrrtage of SSI Recipiurt

Patiert Days to Medìcare Part A Patient Days from 34.32 to 30.51.r7

Provider's Position

The Provider filed an opposition to the Medicare Contractor's jurisdictional challenge on September 16,

2014. The Provider cítes fo Bethesda Hospital Association v. Bowents and the Board's NorwallCe

decision, and states "the Board has jurisdiction over the eligible days issue because at the time of its cost

report submission, final Medicaid elisible data was not available to the Provider through no faùlt of its

own."20 The P¡ovider explains that "the State of Ca.lifomia does not allow providers to access the final

re-verification eligibility process until 14 months after the fiscal year end,"2r and as a result "the P¡ovide¡

16 Id. at 10,13.
rT Medicare Contractor's Ju¡isdictional Challenge (Au g. 2l, 2O1 4) at 8-9.
t8 Bethesda,485 U.S. 399 (1988).
te Norwalk Hosp. v. Blue Cross & Blue Shield Ass'n, PRRB Hearirg Dec No. 2012-D14, (Mar
Adm'r Dec. (May 21,2012).
20Provider's Opposition to Jurisdictional Chollenge (Sept. 15,2014) at 5.
2t Id.

19,2012), vacated, CMS
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has established futility and has established that there is a practical impediment to obtaining Califomia's
verifred final DSH Medi-Cal eligible days...".22

Board Decision

APPLICABLE STÂTUTES, REGI'LÀTIONS AND BOARD RULES

Pursuantto 42U.5.C.$ 1395oo(a) and42 C.F.R. $$ 405.1835 -405.1840 (2013), aproviderhas aright
to a hearing before the Board with respect to specific items claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare confactor, the amount in controversy is $10,000
or more (or $50,000 for a group), and the request for a hearing is fiied within 180 days of the date of
receipt of the final detemination.

A provider has preserved its right to claim dissatisfaction with the amount of Medicare payrnent for the

specific items at issue, by either -
(i) Including a claim for the specific item(s) on its cost report for the period where the

provider seeks payment that it believes to be in accordance with Medicare policy; or

(ii) Effective with cost reporting periods that end on or after December 31,2008, self-

disallowing the specifrc item(s) by following the applicable procedures for filing a cost

report under protest, where the provider seeks pa¡nnent that it believes may not be

allowable or may not be in accordance with Medicare policy...23

The applicable procedures for filing a cost report under protest in CMS Publication 15-2, Section 115.1

state:

When you file a cost report under protest, the disputed item and amount for each issue must

be specifically identified in footnotes to the settlement worksheet and the fact that the cost

report is filed under protest must be disclosed.

Boa¡d Rulc 4.5 statcs that a Provider may not appeal an issue from a final determination in morc than onc

appeal.

ANALYSIS AND JURISDICTIONAL DETERMINATION

Issue Nos. I and 2

In Issue No. 1, the Provider states it is appealing the SSI percentage of the DSH payment calculation as

understated, and also that the Provider may request to use its cost reporting period instead of the Federal

fiscal year in the computation of its DSH payment.. After review of the referenced adjustment nos. 21,

22Id. ar 16.
2r 42 c.F.R. 405.1 83s(a)(1)(2013).
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22,23,38 and 39,24 the Board finds that it has jurisdiction over Issue Nos. 1 and 2 as the DSH SSI
percentage was adjusted. However, the Board also finds that Issue No. 1 is duplicative oflssue No. 2, as

the basis of both Issues it that the DSH SSI percentage is understated and must be supplied by CMS.
Therefore, Issue No. I is dismissed as the Provider is prohibited from appealing the same issue from the

same cost repofi in more than one appeal pusua¡t to Boa¡d Rule 4.5.

With regards to the claim that the Provider "may choose to use its cost reporting period instead of the

Fedeial fiscal year" in Issue No. 1, there is no evidence in the record that the Medicare Contractor has

made a final determination regarding the use ofthe Provider's cost reporting period instead of the Federal

fiscal year, and the¡efore this sub-issue does not meet the Board's jurisdictional requirements and is
dismissed.

In conclusion, Issue No. I is dismissed from this appeal as it is duplicative of Issue No. 2. The Boa¡d
grants the tra¡sfer. of Issue No. 2 to PRRB Case No. l5-0327GC and the DSH SSI percentage issue now
resides in that case.

Issue Nos. 3 and 4

The Board finds that it has jurisdiction over Issue Nos. 3 (Medicare Part C Days in the DSH SSI Ratio
issued March 16,20\2) and Issue No. 4 (Medicare Dual Eligible Part A Days in the DSH SSI Ratio issued

March 16, 2012). The Board notes that on 1une22,2012, CMS notified providers that it had 'þosted the
SSI ratios for [fiscal years] 2006,2007,2008 and 2009 to the CMS website."2s CMS goes on to state that
"[t]hese SSI ratios include Medicare Advantage (MA) lPart C] patient days and are calculated in the

manner prosoribod by CMS-1498-R,"26 which revised Medicare Part A non-ooverod days. Within this

June 22,2012 notice, CMS states that it '1vill be working to final settle the backlog of cost reports that
have been held, awaiting revised SSI ratios."2?

The final determination (NPR) from which the Provider has appealed ís dated March 5,2013. Based on
CMS' June 22,2012 notice and adjustment no. 39 which updated the "CMS published SSI% on March
2012 for Operating DSH and Capital DSH...",28 the Board finds that the Medicare Contractor utilized the

Provider's revised SSI ratio2e to settle its cost report. As such, the Board concludes that Medicare Part C
days and Medicare Part A non-covered days were revised within the DSH SSI ratio in the March 5, 2013

NPR, and that the Board has jurisdiction to hear the appeal ofthese issues.

2a Provider's Individual Appeal Request (Aug.29,2013), Tab 1.
25 Departraent of Health and Human Sewices, CMS, MLN Matters Number: 581225 at l, https://ww\v.cms.gov/Outreach-
and-EducationMedicare-Leaming-Network-MLN/\4LNMattersArticles/Dow¡loads/SEl225.pdf.
26 On April 28, 2010, CMS issued CMS-1498-R that addresses th¡ee Medicare DSH issues, includhg CMS' processes for
both matching Medicare and SSI eligibility data and calculating providers' SSI fractions.
2? Department of Health and Human Services, CMS, MLN Matters Number: SEl225 at3, https://www.cms.gov/Outreach-
and-Education{r4edicare-Leaming-Network- MLN,MLNMattersAficleVDownloads/SE1225.pdf.
28 Provid er's Request for Appeal (Aug - 29, 2013),'1ab 1 .

2e The te¡ms "SSI fiaction," "SSl mtio," "Medica¡e ratio" and "Medicare f¡actiorì" are synonyrnous in this appeal and used
interchangeably.
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The Board grants the transfer ofthese issues. IssueNo.3 now resides in Case No. 15-0576GC, a¡d Issue

No 4 resides in 15-0578GC.

Issue No. 5

Section 951 of the Medicare Modernization Act ("MMA") provides:

Beginning not later than 1 year after the date ofthe enactment of this Act, the Secretary

shall arrange to fumish to subsection (d) hospitals (as defined in section 1886(d)(1XB) of
the Social Security Act, 42 U.S.C. 1395ww(d)(1)(B)) the data necessary for such hospitals

to compute the number of patient days used in computing the disproportionate patient

percentage under such section for that hospital for the current cost reporting year. Such

data shali also be furnished to other hospitals which would qualify for additional payments

under Part A oftitle XVII of the Social Security Act on the basis ofsuch data.

CMS has provided instruction to DSH hospitals on how they can request the data used to calculate their

DSH SSI ratios for fiscal year ends 2006 through 2009.30 Here the Provider argues that CMS has failed to

comply with Section 951 of the MMA because it has not fumished all of the data necessary, including

"supporting" data.3l

The Board dismisses Issue No. 5, the "Medicare DSH - SSI MMA Section 951 Applicable to SSI Ratio

Issued March 2012" issue because it is duplicative of Issue No. 2, the "Medica¡e DSH - SSI Ratio,

Accurate Data" issue, which is violation of PRRB Rule 4.5. This rule Provides, "A Provider may not

appoal an issue from a final determination in more than one appeal."

Issue Nos. 2 and 5 both challenge the DSH SSI ratio utilized to calculate the Provider's DSH payment

adjustment, alleging the Provider cannot get the data used to calculate the DSH SSI ratio. Both Issues

also claim an identical reimbursement impact of $91,657. Additionally, the Boa¡d cannot grant the

Provider the ielief it seeks with Issue No. 5 - CMS' compliance with Section 951 of the MMA. The

Board's jurisdiction does not include mâtters that are injunctive in nahre, as injunctive relief is based in

equity, and the Board does nothave general equitable authority.32 The scope ofthe Board's legal authority

is as follows:

In exercising its authority to conduct proceedings under this subpart, the Board must

comply with all the provisions of Title XVIII of the Act and regulations issued thereunder,

as well as CMS Rulings issued unde¡ the authority of the Administrator as described in

$401.103 of this subchapter. The Board shall afford great weight to interpretive rules,

3oDepartment of Health and Human Services, CMS, MLN Matters Numbe¡: 581225 at 1, https://www.cms.gov/Outreach-

and-Education4r4edicare-Leaming-Network-MLN/MLNMattersArticles/Downloads/SEl225 pdf.
3¡ Provider's Request for Appeal (Au g . 29 , 2013), T ab 3 .

t2 Hospital Corporation oJ America, PRRB Dec. No. 2005-D16, rev'd,2005 Vr'L 344??34 (CMS Mar. 3, 2005) (final admin.

review).
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general statements of polic¡ and rules of agency organization, procedure, or practice
established by CMS.33

The Board dismisses Issue No. 5 because the Provide¡ has already appealed the DSH SSI ratio, including
the underlying data used to calculate the ratio, in Issue No. 2.

Issue Nos. 6 and 7

The Provider is appealing from a 12/31/2008 cost report, which means that it either had to claim the cost

at issue or it is subject to the protest requirement in order for the Board to have jurisdiction. The Board
finds that it does not have jurisdiction over Issue Nos. 6 and 7 which seek additional Medicaid eligible
Code 2 and 3 Days in this appeal. The Provider did not protest the Medicaid eligible days in Issue Nos. 6

and 7 on its cost report notwithstanding the fact that it knew Califomia would have additional days at a
later point in time. Nor did the Provider included a claim for those specific days on its cost report, as

required by 42 C.F.R. $ 405.1835(a).

The Board acknowledges that the Provider filed Medicaid days on various lines on its as-filed cost report,
to which the Medicare Contractor made an adjustment.3a However, the Provider has presented no
evidence that the additional Code 2 and 3 days with restricted aid codes (Issue No. 6) and without restricted
aid codes (Issue No. 7) at issue were part of the days adjusted off. Therefore, the Board concludes that
the Provider has not met the dissatisfaction requirement of including a specific claim on the cost report,
or protesting the specific Medicaid eligible clays at issue. Because the Board does not have jurisdictioi
over Issue Nos. 6 and 7, these issues are dismissed from this appeal.

This appeal is now closed as all issues have been adjudicated tkough the Partial Administrative
Resolution (April 2l ,201'1), dismissed by the Board, or transferred to other appeals.

rr 42 C.F.R. $ 405.1867.
3a There was an adjustme to reported Title XIX and Total Dáys on Worksheet S-3, Part I. Provider's Request for Appeal
(Aug. 29, 2013), Tab 1, Ädjustunent Nos. 7, 8, and 9.
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Review of this determination may be available under the provisions of 42 U.S.C. g 1395oo(f) and 42

C.F.R. $$ 405.1875 and 405.18'1'7.

FORTHEBOARD

cc:

L. Sue Andersen, Esq.
Chairperson

42 U.S.C. $ 1395oo(f) and42 C.F.R. $$ 40s.187s and405.t877

Wilson C. Leong, Esq., CPA, Federal Specialized Services
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RE: Expedited Judicial Review Request

Sharp Health Care 2008-2009 Observation Days CIRP Group

PRRB Case No.16-l944GC

Dear Mr. Peabody and Mr. Bauers,

The Provider Reimbursement Review Board ("Board") has reviewed the record and the comments

received regarding the suitability of the issue under appeal for Expedited Judicial Review ("EJR").

The Board has determined that it lacks the authority to decide the legal question and therefore

grants EJR ofthe group issue pursuant to 42 C.F.R $ 405.1842(Ð.

Issue under ADpeal

'Whether the applicablc rcgulation,42 C.F.R. $ a 12.106(a)(1)(B), requiring the inclusion of
observation days of outpatients who are ultimately admitted to the hospital as inpatients in the

DSH calcr¡lalion is arbitrary, capricious. or contrarv to law.

Factual Backqround and Providers' Requept for EJR

The Centers for Medicare a¡d Medicaid Services (j'CMS') has a long history of excluding

obse¡vation bed days from the DSH calculation. Observation services are those services fumished

by a hospital on the hospital's premises that include use of a bed and periodic monitoring by a

hospital's nursing or other staff in order to evaluate an outpatient's condition or to determine the

neeà for a possibie admission to the hospital as an inpatient.l Observation services are specifically

defined as, "a well-defined set of specific, clinically appropriate services, which include ongoing

shorl-term treatment, assessment, and reassessment befo¡e a decision can be made regarding

whether patient will require further t¡eatment."2 During this time that a patient is under observation

but has not been formally admitted, the patient is treated as an outpatient. Therefore, the

observation bed days are not recognized under the IPPS as part of the inpatient operating costs of
a hospital. This policy ofexcluding observation bed days from the DSH calculation was confirmed

in a memorandum dated February 27, 1997 that was sent to all CMS Regional offices.

In a Proposed Rule published on May 19,2003, CMS proposed amending the observation bed

19,2003).
Publication No. 100-02, Chapter 6, section 20.64.



days policy with respect to those patients who are ultimately admitted to the hospital. The

proposed rule provided:

specifically, we are proposing that, if a patient is admitted as an acute inpatient

.ub."qu"ttt io receiving outpatíent observation services, because the charges of
the observation ancillary services the patient receives are currently treated as

inpatient charges on the cost feport, in order to be_consistent with our policy to

trËat the costs-and patient days consisteintly, we will begin to include the patient

bed days associateà with the ãbservation services in the inpatient bed day count.3

This proposed change to how observation days for patients that are ultimately admitted was

uAopi"a in the final irle for cost reporting periods beginning on or after October 1,2004.4

Subsequently, in 2009, cMS proposed to amend its. policy once again and 
-proposed 

that

ot."ruilo' b"¿ days s-hould bó eicluded from the calculation of DSH, even if the patient is

ultiÀately admitte¿.s CVíS offered explanation that observation services are services fumished to

outpatients oftne hospital, therefore the days should not be included in the IPPS DSH calculation.

This rule was finalizeà in August of2009 effective for cost reporting periods beginning on or after

October 1, 2009.6

The providets argue that the regulation that was effective for cost reporting periods 10/1/2004 -
gl30l200g is arbiãary, capricioui, and contrary to law and statute. According to the Providers, the

contested regulation violates the Medicare statute' When Congress enacted the IPPS, the

reimbursement scheme was clearly meant to apply to inpatient services' The Providers argue that

observation services ate outpatient services, thereftrre the.ir illclusiolì ilr the DSH calculation "is

inconsislent with the entire statutory scheme lor IPPS'"'

The p¡oviclers also argue that the regulation violates the "spell of illness" and 
91h9r 

provisions of

the Medicare statute. They give the example that pursuant to 42 U.S.C. $ 1395€ for a patient day

to be considered part ofa beneficiary's spell ofillness, the patient must have had "inpatient hospital

services furnisheã to him drr.ing suCh a spell." The Provider goes on to give several other examples

of provisions th at tlle 2004 regulation violates 8

The next ar gu¡re¡t put forth by the Providers is that CMS failed to pro-vicle a- strfficient reason for

abandoniniits longstanding policy of excluding observation days from the DSH calculation.

Further, the ProvidJr argues that the agency policy with respect to counting and paying for "days"

has been inconsistent. According to the Providers, in retuming to its pre-2004 position irt 2009,

CMS effectively admitted that its 2004 method of determining reimbursements was inconsistent

with applicableiaw because observation bed days are outpatient days e

Sharp HealthCare 2008-2009 Observation Days DSH CIRP Group
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3 68 Fed. Reg. 27154,27206 (May 19,2003)
a 69 Fed. Reg. 48916,4909'1 (Aug. 11,2004)
5 74 Fed. Reg. 24080,24190 (l|;4'av 22,2009).
674 Fed. Reg. 43754,43908 (Aug.2'7 

'2009).
? Provider Final Position Paper at 15.
I ld. at t7 -18.
e ld. at28.
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Analysis and Decision

42 U.S.C. $ 1395oo(f)(1) and the regulati on at 42 C.F.R. $ 405.1842(Ð(1) require the Board to

grant EJR iiit determines that: (i) the Board has jurisdiction to conduct a hearing on the specific

matter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant to

the specific matter at issue because the legal question is a challenge either to the constitutionality

of a þrovision of a statute, or to the substantive or procedural validþ of a reguiation or CMS

Ruling.

Jurisdiclion

Pursuantto42U.S.C. $ 1395oo(a)and42C.F-R. $$405.1835-405.l840,aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the intermediary, the amount in controversy is $10,000

or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the date

of receipt ofthe final determination'

.The Board finds that it has jurisdiction over the 4 Providers pending in this group appeal Each
provider timely appealed f'rom a Notice of Progtam Reimbursement C'NPR) and the amount in

contoversy is satisfied for the group. Participants 1-3 have appealed f¡om FYEs 9/3012008 and

from cost ieports in which the Medicare Contractor made an adjustment to include observation

days. Particþant 4 is appealing from a FYE 9130/2009 cost repofi and properly protested the

observation bed days issue pu(suant to 42 C.F.R. $ a05.183S(a)(1XiÐ.

Board Findinq Regardins Authoritv

Pursuant to 42 C.F.R. $ 405,1867, the Board must comply with Title XVIII of the Act and its

supporting regulations. The Providers allege that the version of42 C.F.R. $ a12.106(aX1XiÐ(B)

in'éffect for cost reporting periods 10/1/2004 - 9/3012009 is contrary to law and arbitrary and

capricious. The Board finds that it lacks the authority to examine this legal question.

Conclusion

with regards to the Proviclers' request for EJR for the observation bed days issue, the Board

finds that:
1) it has jurisdiction over the matter for the subject years and the

Providers are entitled to a hearing before the Board;

2) based upon the Provide¡s' assertions, there are no findings of fact for
resolution by the Board;

3) it is bound by 42 C.F.R. $ a12 106(a)(1)(ii)(B); and

4) it is without the authority to invalidate the regulation.

Accordingly, the Board finds that the challenge to the observation bed days regulation in effect for
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cost reporring periods 10/1/2004 - 9/30/2009 properly falls within the provisions of 42 u.s.c.

$ 1395oo(f)(1) and hereby grants expedited judicial ¡eview for the issue and the subject years. The

Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. PRRB Case No. l6-l944GC is hereby closed and removed from the Board's

docket.

Board Membe¡s
L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP
Gregory H. Ziegler

FOR THE BOARD

Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f.¡ and 42 C'F.R. $$ 405'1875 and405.187'7

Schedule of Providers

cc: Evaline Alcantara, Appeals Coordinator - Jurisdiction E

Noridian Healthcare Solutions
P.O. Box 6782
Fargo,ND 58108-6782
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DEPARTMENT OF HEALTH AND HUMAN SERVICES

PROVIDER REIMBURSEMENT REVIEW BOARD
2520 Lo¡d Baltimore Dr¡ve, Su¡te L

. Baltim ore MD 21244-2670

lnternet: www,cms.gov/PRRBRev¡ew
Phone: 410-786-2671

FAX: 4't 0-786-5298

JUN,0 6 ¿01/

Toyon Associates, Inc.
Christine Ponce
Director - Client Services
1800 Sutter Street, Suite 600
Concord, CA94520-2546

Noridian Healthcare Solutions, LLC
James R. Ward
Appeals Resolution Manager
JF Provider Audit Appeals
P.O. Box 6722
Fargo, ND 58108-6722

RE St. Luke's Rehabilitation Center
Provider No.: 50-3025
FYEs:12131/10
PRRB Case No.: 14-3549

Dear Ms. Ponce and Mr. Ward,

The Provider Reimbursement Review Boa¡d (the Board) has reviewed the jurisdictional b¡iefs ofthe
parties in the above-referenced appeal. The Board's jurisdictional decision is set forth below.

Backqround

The Provider submitted a request for hearing on May 30,2014, based on a Notice of
Program Reimbursement C'NPR) dated January 6,2014. The hearing request included four
issues as follows:

1) Tssue No. 1 - Medicare Low Income Patient (LIP) Payments - Additional Medicaid
Eligible Days;

2) Issue No. 2 - Medicare Low Income Patient (LIP) Payments - Inclusion of
Medicare Dual Eligible Part A Days in the SSI Ratio Issued August 23,2012;

3) Issue No. 3 - Medicare Low Income Patient (LIP) Payments - Inclusion of
Medicare Dual Eligible Part C Days in the SSI Ratio Issued August 23,2012; and

4) Issue No. 4 - Mcdicarc Low Income Patient (LIP) Payments - Accuracy of CMS Developed
SSI Ratio Issued August 23,2012.

With respect Issue No. 1, the Provider contends that there are231 additional Medicaid paid ouf-
of-state days and these days are includable in the LIP entitlement calculation.r

The Medicare Contractor submitted a j urisdictional challenge on all ofthe issues on January 19,

2016.The P¡ovider submitted â responsive briefon February 8,2016. Subsequently, the Provider
submitted requests dated May I 5, 2Ol7 and ìlay 26,2017 to transfer all of the issues to group appeals.

I Se¿ Provider's Request for Hearing al p. 2.

(

ii
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Medicare Contractor's Position

hh. M"di"*" Conhactor contends that the language of 42 U.S.C. $ 1395wwO(S)(B)2 prohibits and

precludes administrative and judicial review of the IRF-PPS rates established under 42 U.S.C.

$ 1395ww0X3XA). The Medicare Contractor maintains that, because the IRF-PPS rate is comprised of
both the general federal rate based on historical costs and adjustments to that federal rate (including but

not limited to the LIP adjustment at issue), the statute prohibits adminishative and judicial review of the

LIP adjustment. Accordingly, the Medicme Contractor argues that the Board is divested ofjurisdiction
to hear the Provider's appeal because it must comply with all of the provisions of the Medicare Act and

the regulations issued thereunder.3

Provider's Position

The Provider contends that the NPR issued on January 6, 2014 constitutes a final detemination by the

Medicare Cont¡actor with respect to the provider's cost report. In 42 C.F.R. $ a05.1 801(a)(2), it defines

a final determination as follows: "An intermediary deterrnination is defined as a "determination of the

total amount of payment due to the hospital, pursuant to I 405.1803 followinq the close ofthe hospital's

çes¡cplrtinq pqlad... "4

The Provider contends that the Medicare ConÍactor made an adjustment that revised the IRF LIP SSI

Ratio from .0307 to .0380 per audit adjustment 1 3. In addition, the Medicare Contractor made an

adjustment to remove the as-filed IRF protested amount totaling $ 145,1 16 per audit adjustment number

12, which includes protested amounts for the foliowing LIP payment issues: (a) Unde¡stated LIP
payments due to an understatement of the SSI ratio as published by CMS; (b) Understated LIP payments

flue to CMS excluding Medicare/Medicaid dual eligible days; (c) Understated LIP þayments pending
ieceipt of Califomia Medicaid eligibility verification. The Provider argues that the Medicare Contractor
did indeed post audit adjustments that resulted in a change to the Providcr's reportetl LIP ertitlclrlext .irl

thc Mcdicarc cost tcport lvhich thereby allows tho Provider an avenue to pwsue a correction to their LIP
entitlement via the PRRB appeal process.)

The Provider contends that the LIP adjustment is not a component ofthe IRI'-PPS rate described in

$ 1395ww0X3XA) (t.e., the unadjusted federal rates) because LIP is calculated as a current cost

reporting period add-on payment to the IRF-PPS federal payment and it is reported on a separate line
within the Medicare cost report.6 The Provider argues that it is only disputing the accuracy of the

provider-specific data elements used by the Medicare Contractor, not the establishment or methodology
ior development of the federal IRF prospective payments.T The Provider contends that $ 1395ww(iX8)
does not prohibit its challenge as to whether CMS and its agents utilized the proper data elements in
executing that formula. The Provider maintains that, while $ 1395ww(iX8) prohibits administrative or

2 Formerly designated at paragraph (7). Section 3004(b) ofthe Affordable Care Act addressed the IRF PPS program and

reassigne<J the prevìously-designated section 188óCX7) of th€ Act [42 U.S.C. $ l395ww$(7)] to section 1886(JX8) [42
U.S.C. g l395ww(X8)l and inserred a new section I 8860(7), which contains new requirements for the Secretary lo establish

a qualiry reporting program for IRFs.
3 42 C.F.R. $ 405.1867.
a Provider's jurisdictional response at 2 (Emphasis included).
5 Provider's jurisdictional response at 4.
6 Provider's jurisdictional response at 4-5.
7 Provider's jurisdictional response at 5.
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judicial review for certain aspects ofthe establishment ofthe IRF payments, there is no specific

7- -\anguage within $ 1395wwfi)(8) prohibiting administrative or judicial review as it pertains to theI bstablishment of LIP.8

Board's Decision

Pursuant to 42U.5.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a provider has a right to a
hearing before the Board with respect to costs claimed on a timely filed cost report if it is dissatisfied

with the final determination of the intermediary, the amount in controversy is $10,000 or more (or

$50,000 for a group), and the request for a hearing is filed within 180 days of the date of receipt of the

final determination.

The Board concludes that it does not have jurisdiction over the LIP issues in this appeal as the NPR was

issued January 6,2014, after the October 1, 2013 effective date of the regulatory revision to 42 C.F.R. $
412.630 fhat precludes Board review of the LIP adjustment.

In reviewing the LIP issue in the appeal, the Board first looked to the statutory provision prohibiting
cerlainjudicial and administrative review. 42 U.S.C. $ 1395wwÚX8) specifies:

There shall be no administrative orjudicial review. . . ofthe establishment
oc-

(A) case mix groups, of the methodology for the classification of patients
within such groups, and the appropriate weighting factors thereofunder
paragraph (2),

(B) the prospective paymcnt'ratcs undcr paragraph (3),

(C) outlier and special payments under paragraph (4), and

(D) area wage adjustments under paragraph (6).e

'Ihe Secretary adopted a regulation limiting administrative and judicial review which mirrors the
statutoly limitations, specifically limiting review only to the "unadjusted" Federal paymcnt rate. For the
years prior to this appeal, 42 C.F .R. $ 412.630 stated:

Administrative orjudicial review under 1869 or 1878 of the Act, or otherwise, is
prohibited with regard to the establishment of the methodology to classify a

patient into the case-mix groups and the associated weighting factor, the
unadjustedFederal per discharge payments rates, additional payments for outliers
and special payments, and the area wage index.lo

I Provider's jurisdictíonal response at 5-
e (Emphasis added).
ro (emphasis added)
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Significantly, the term "the unadjusted Federal rate" is defìned in 42 C.F.R. $ 412.624(c)and it does not

z- --,jnclude any of the adjustrnents discussed in $ a12.624(e), including the LIP adjustment.

1

The Board finds that in the August 2013 Inpatient Rehabilitation Facility Prospective Payment System

C'IRF PPS') Final Rule, the Secretary expanded the list of adjustments in $ 412.630 to include the LIP

adjustment. CMS stated in the Final Rule:

Our intent was to honor the fulI breadth ofthe preclusion of administrative orjudicial review

provided by section 1886O(8) ofthe Act. However, the regulatory text reflecting the preclusion

õfreview has been at times improperly interpreted to allow review of adjustments authorized

under section 1886(iX3Xv) of the Act. Because we interpret the preclusion ofreview at

$ 1886ûX8) ofthe Act to apply to all payments authorized under section 1886fi)(3) of the Act,

we do not believe that there should be administrative orjudicial review ofany part of the

prospective rate. Accordingìy, we are clarifying our regulation at $ 412.630 by deleting the word

"unadjusted" so that the regulation will clearly preclude review of the "Federal per discharge

payment rates."l I

During the period at issue, the Board finds that the revised regulation precluded review ofthe LIP
adjustment. In this regard, the Board concludes that the regulatory changes made in the August 2013

Final Rule are applicable to this case because they were effective on October 1,2013. As such, the

Board concludes that it does not have jurisdiction over the LIP issues in this appeal. The Provider's

requests to transfer the issues to groirp appeals are denied and the Board dismisses the issues from the

appeal.

I As no issues remain, the Board closes the case, and removes it from the Board's docket. Review ofthis
determination is available under the provisions of 42 U.S.C. $ l395oo(f) and 42 C.F.R. $$ 405.1875 and

405.t87'7.

Board Members Participatins:
L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP
Gregory H. Ziegler

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð and 42 C.F.R. $$ 405.1875 and405.187'7

Federal Specìalizecl Services
Wilson C, Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058

FOR THE BOARD

cc:

Ir 78 Fed. Reg. at 47900.
J



DEPARTMENT OF HEALTH AND HUMAN SERVICES
PROVIDER REIMBURSEMENT REVIEW BOARD

2520 Lord Baltimore Dr¡vo, Su¡te L
Baltimore ltiD 21244-267 O

lnternet: vt/rrtw,cms.qov/PRRBReview
Phone: 410-786-2671

FAX: 410-786-5298

Rel€rlo: l3_3296G
Certifred Mail JUn 08 loft
Stephen P. Nash, Esq.

Squire Patton Boggs, LLP
1801 Califomia Street
Suite 4900
Denver, CO 80202

RE: Patton Boggs 2008 Medicare Outliers Optional Group II
Provider Nos. Various
FY 2008
PRRB Case No. 13-3296G

Dear Mr. Nash:

Enclosed is the Provider Reìmbursement Review Board's (Board's) Notice of Reopening and

Board order issued incident to the Administrator of the centors for Medicare & Medicaid

Services remand. The Board's order contains a new expedited judicial review determination for
the outlier issue.

Sincerely

,/Å,*
L. Sue Andersen, Esq.

Chairperson

Enclosure: Notice of Reopening/Board Order

cc: Bill Tisdale, Novitas (Cetified Mail wÀ{otice of Reopening)

Wilson Leong, FSS (wÀJotice of Reopening)



United States Department of Health and Human Services
Provider Reimbursement Review Board

Patton Boggs 2008 Medicare Outliers Optional Group II PRRB CaseNo. l3-3296GC

FY 2008

'Wisconsin Physicians Service

Notice of Reopening Pursuant to the Administrator's
Order of Remand

and

Provider Reimbursement Review Board Order

I
ReoPening

By ORDER dated April 6, 2017, the Administrator of the Centers for Medicare & Medicaid

Services (CMS) remanded to the Provider Reimbursement Review'Board (Board) case number

13-3296C.

On January 13,2015, the Board denied in part and granted in paú rhe Providers' request for
expedited judicial review (EJR) in the above-referenced appeal. The issue under appeal in the

case was stated as:

Whether the specific regulations governing Outlier Case Payments

as set forth in the two regulatory sources-tlte Outlier Payment

Regulationsr and the fixed loss threshold C'FLT') regulations2

(collectively, the "Medicare Outlier Regulations")-as
promulgated by the Secretary of Health and Human Services

('HHS" or the "Secretary") and the Centers for Medicare [&]
Medicaid Services ('CMS), and as in effect fo¡ the appeal years,

are contrary to the Outlier Statute3 and/or are otherwise

procedurally invalid?

The Board found that it lacked jurisdiction over the maj ority ofthe Providers in the case because

I Board's January I3,2015 EJR determination at 1, n l.(42C.F.R.$$412.E0and41286)
2 Id. at n.2.
3ld.atn3.
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the Providers had received Notices of Program Reimbursement, but had failed to protest the

fixedJoss threshold issue as required by 42 C.F.R. $ 405.1835(a)(1)(ii). The Board granted in

part EJR for portions of appeals for four Providers which had appealed fiscal years ending before

becember 3 1, 2008, the effective date of 42 C.F.R. $ a05. 1 83 s(aXlXiÐ.

The providers appealed the Board's decision denying jurisdiction to the United States District

Court for the District of Columbia. The Court issued a decision in Banner Heart Hospital v.

Burw ell ( " B anner " ),4 concluding that:

lUlnder Bethesdas-and at Chevron' Slep One-the Secretary's

self-disallowance regulation, as applied to Plaintiffs' specific

regulatory challenge, conflicts with the plain text of [42 U'S'C' $]

1395oo. The Èìoard therefore erred in ruling that it lacked

jurisdiction to hear Plaintiffs' challenge to the outlier regulations'

See lBethesda Hospital Associationv. Bowen 485 U'S' 399' 4081,

108 S.Ct. 1255 [1988] (concluding that the "Board had jurisdiction

to entertain this action").7

As a result of this finding, the Court remanded the case8 to the Secletary on November 4, 2016,

for proceedings consistent with this order.

On Âpril 4,2017, the Administrator ORDFRF,D:

¡ That the [Board] decision in Squire Patton Boggs Medicare

Outliers Optional Group II, PRRB Case No. 13-3296G is

herebY vacated; and

. That pursua¡t to the Court's order, the [Board] will reconsider
' the above cited case[] for further procccdings consistent with

the August 19,2016 Memorandum Opinion in Banner Hearl

Hospital v. Burwell,[citation omitted]; and

. That the decision ofthe Board is subject to the provisions of42
c.F.R. $ 40s.1875.

The Board hereby reopens case number 13-3296G.

a20l F. Supp.3d l3l (D.D.C.2016).
5485 U.S. 399 (1988).
6 Chevron U.S.A. v. Nat. Res. DeJ Council, Inc-,467 U S' 837 (1984)'
7201 F. Supp. at 142.
I Id. at 143.
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il
Board Order

Consistent with the Administrator's Order, the Board has reviewed the Providers' submissions

pertaining to the requests for hearing and expedited judicial review. Based on the Court's legal

conclusion in Banner, the regulation,42 C.F.R. $ a05.1835(a\ l)(ii), conflicts with 42 U'S.C'

$ 1395oo and the Board's previous denial ofjurisdiction over the Providers for failure to protest

the FLT was in error. As a result ofthe B anner decisìon, the Board has reviewed the Providers'

submission under the tenants set forth in Bethesda which held that submission of a cost report in
fuIl compliance with unambiguous dictates of the Secretary's rules and regulations does not bar a

provider fiom claiming dissatisfaction with the amount of reimbursement allowed by the

regulations.e The Board concludes that the FLT issue, which is published in the Fcdcral

Register,fo is the type of issue to which the decision in Bethesda appìies and that it has

jurisdiction over the Providers in this appeal,ll The Board is confined to the application of
statutes, regulations and Federal Register notices and is without power to grant the reliefthe
Providers are seeking.l2

Accordingly, the Board concludes that EJR is appropriate for the disputed issue for the Providers

listed on the attached Schedule of Providers for the reasons set forth below. Pursuant to 42

IJ.S.C. g 1395oo(Ð(1) and 42 C.F.R. $ 405.1842 expedited.iudicial review is permitted where the

Board determines that it does not have the authority to decide a question of law, regulation or

CMS ruling. In these cases, the Providers are challenging the validity of the outlier regulations,

42 C.F.R. $$ 412.80 through 412.86. The Medicare Contractors did not oppose the request for

EJR. The documentation shows that in the group case the estimated amount in controvefsy

exceeds $50,000 and the Providers' appeals were timely filed.

The Board finds that:

e Bethesdø at 1258-1259.
t0 See e.g.73 Fed. Reg. 48,434, 48,'163-66 (Aug. 19, 2008)
rt The Board recognizes that Court discussed but declined to rule on another potential rationale for denying

jurisdiction, namely that the Board's jurisdiction is not mandatory but rather discretionary. However, tbe Board

finds that this potential altemative rationale is not applicable to this case. Specifically, the Board finds that jts

jurisdiction over the Provider(s) js mandatory under 42 U'S.C. $ l395oo(a) because: (1) 42 C.F.R.

$ ¿OS. t ggS(uxtxii) does not apply to the Provider(s) based on Court-order application ofthe Banner decision; and

(2) prior to the adoprion of42 c.F.R. $ a05.1835(axl)(ii) in 2008, the Board consistently found iurisdiction to be

mandatory under 42 U.S.C. $ l395oo(a) pursuantto Bethesdd whenever a provider specifically appeals the validity

of a regulation or rule that a Medicare conbactor is otlerwise bound to follow and apply regardless ofwhether the

provider protested (or otherwise claimed on its cost report) tbe cost associated with the challenged regulation/mle.
i2 See 42'C.F.R. $ 405.1867 (the Board must comply with all of the provisions of Title XVII of the Act and the regulations issued

thereunder, aS well as CMS Ruling issued under the authority ofthe Administrator. The outlier payments made under the regulationr

are updated armually through the Secretary's Federal Register notices (see 42 C.F.R. $ 401.106 (malerials required to be published

under ihe provisions of 5 U.S.C. $ 552(aX I ) and (2) are published in the Federal Register)).
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l) it has jurisdiction over the matter for the subject years and the Providers are entitled to

a hearing before the Board;

2) based upon the Providers' assertions regarding the outlier regulations, 42 c.F.R.

$$ 412.S0-412.86, there are no findings of fact for resolution by the Board;

3) it is bound by the regulations; and

4) it is without the authority to decide the legal question of whether the outlier

regulations, are valid.

Accordingly, the Board finds that the outlier issue properly fälls within the provisions of42

U.S.C. S i¡SSoo(Ð(f) and hereby grants the Providers' request for expedited judicial review for

the issuå and the subject years. The Providers have 60 days from the receipt ofthis decision to

institute the upprop.iut. áction for judicial review. Since this is the only issue under dispute, the

Board hereby closes the case.

SO ORDERED bythe
Provider Reimbursement Review Board

Sue Esq
Chairperson

l)ate: JUNr o a 2017

Attachment: Schedule of Providers

(¿ ít^
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lnternet: www.cms,gov/PRRBReview FAX: 410-786-5298

Rererto: l3_0649GC
Certified Mail
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Stephen P. Nash, Esq.
Squire Patton Boggs, LLP
1801 California Street
Suire 4900
Denver, CO 80202

RE: Patton Boggs/Banner 2008 Medicare Outlier Group
Provider Nos. Various
Fy 2012
PRRB CaseNo. l3-0649GC

Dear Mr. Nash:

Enclosed is the Provider Reimbursement Review Board's (Board's) Notice ofReopening and

Board Order issued incident to the Administrator of the Centers for Medicare & Medicaid
Services remand. The Boa¡d's order contains a new expedited judicial review determination for
the outlier issue.

Sincerely,

J,¿".
L. Sue Andersen, Esq
Chairperson

Enclosure: Notice of Reopening/Boarl Order

cc: Byron Lamprecht, WPS (Certified Mail wÀJotice of Reopening)

Wilson Leong, FSS (ilNotice of Reopening)
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Squire Patton Boggs/Banner 2008 Medicare Outlier Group' PRRB CaseNo. l3-0649GC

FY 2008

Wisconsin Physicians Service

***i.*r.****{.***{.+****+jt:tìßr¡i.t ********+t!**+****+fi':t****{'*********++*{'*l'l'******{'***

Notice of Reopening Pursuant to the Administrator's
Order of Remand

and

Provider Reimbursement Review Board Order

I
ReoPening

I Providers' Marcb 21, 2014 Request for EJR at 2, n. I (42 C F R S$ 412 80 and 412 86)
2 Id. at n.2

By ORDER dated April 6,2017,the Administrator of the Centers for Medicare & Medicaid

Sårvices (CMS) remanded to the Provider Reimbursement Review Board (Board) case number

13-0ó49GÇ.

On May 14,2014,the Board granted denied in part and granted in part the Providers' request for

expediied judicial review (EJR) in the above-referenced appeal. The issue under appeal in the

case was stated as:

Whether the specific regulations governing Outlier Case Payments

as set forth in the two regulatory sources-the Outlier Payment

Regulationsr and the fixed loss threshold (.'FLT) regulations2

' (collectively, the "Medicare Outlier Regulations")-as
promulgated by the Secretary of Llealth and Human Services

C'HHS" or the "Secretary") and the Centers for Medicare l&]
Medicaid Services ('CMS')' and 

-as 
in effect for the appeal years,

are contrary to the Outlier Statute3 and/or a¡e othelwise

procedurallY invalid?

The Board found that it lacked jurisdiction over the majority ofthe Providers in the case because

1rd. aÍî3. (42 U.S.C. $ l395ww(dX5xAXi)).
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the Providers had received Notices ofProgram Reimbursement, but had failed to protest the

fixed-loss tbreshold issue as required by 42 C.F.R. $ 405.1835(a)(1Xii). The Board granted in
part EJR for portions ofappeals for two Providers which had appealed fiscal years ending before

December 31,2008, the effective dale of 42 C.F.R. $ a05.1835(aXlXiÐ.

The Providers appealed the Board's decision denying jurisdiction to the United States District

court for the District of columbia. The court issued a decision in Banner Heart Hospítøl v.

Burwetl ( " B anner " ),4 concluding that:

frJlnder Bethesdas-and at Chevron6 Step One-the Secretary's

self-disallowance regulation, as applied to Plaintiffs' specific

regulatory challenge, conflicts with the plain text of [42 U.S.C. $]
1395oo. The Board therefore erred in ruling that it lacked
jurisdiction 1o hear Plaintiffs' challenge to úre outlier regulations.

See lBethesda Hospital Assocídtion v. Bowen 485 U'5. 399' 4081,

108 S.Ct. 1255 [1988] (concluding that the "Board had jurisdiction

to entertain this action").7

As a result of this finding, the Court remanded the caseE to the Secletary on November 4, 2016,

for proceedings consistent with this order.

On April 4, 2077,the Administrator ORDERED:

That the [Board] tleuision in Squire Patton Boggs/Banner 2008

Medicare Outlier Group, PRRB Case No' 13-0649GC is hereby

vacated; and

That pursuant to the Cot¡r1's order, the [Board] will reconsider
the above cited case[l for further proceedings consistent with
the August 19, 2016 Memorandum Opinion in Banner Heart
Hospital v. Burwell, [citation omittedJ ; and

That the decision of the Board is subject to the provisions of42
c.F.R. $ 405.187s.

Tlre Board hereby reopens case number 13-0649GC.

a20l F. Supp.3d l3l (D.D.C.2016).
5 485 U.S. 399 (1988).
6 Chevron II.S.A. v. Nat. Res. Def. Council, lnc-,467 U S. 837 (1984)
720t F. supp. ar 142.
E Id. at 143.
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II
Board Order

Consistent with the Administrator's Order, the Board has reviewed the Providers' submissions

pertaining to the requests for hearing and expedited judicial review. Based on the Court's legal

conclusion in _Ba nner, the regtúa:ton, 42 C.F.R. $ 405.1 83 5(a)(1)(ii), conflicts with 42 u.s.c.

$ 1395oo and the Board's previous denial ofjurisdiction over the Providers for failure to protest

the FLT was in enor. As a result of the Banner decision, the Board has reviewed the Providers'

submission under the tenants set forth in Bethesda which held that submission of a cost report in

fulI compliance with unambiguous dictates of the Secretarj"s rules and regulations does not bar a

provider from claiming dissatisfaction with the amount of reimbursement allowed by the

regulations.e The Board concludes that the FLT issue, which is published in the Federal

Register,ro is the type ofissue 1o which the decision in -B¿rfr esda applies and that it has

jurisdiction over tire Providers in this appeal.rr The Board is confined to the application of
statutes, regulations and Federal Register notices and is without power to grant the relief the

Providers are seeking.l2

Accordingly, the Board concludes that EJR is appropriate for the disputed issue for the Providers

listed on the attached Schedule of Providers for the reasons set forth below. Pursua¡t to 42

u.s.c. g 1395oo(f)(1) a¡d 42 c.F.R. ç 405j842 expedited judicial review is permitted where the

Board dete,rmines that it does not have thç authority to decide a question of law, regulation or

CMS ruling. In these cases, the Providers are challenging the validity of the outlier regulations,

42 C.F.R. gi +t z,so through 412.86. The Medicare Contractors did not oppose the request for

EJR. The documentation shows that in the group case the estimated amount in conüoversy

exceeds $50,000 and the Providers' appeals were timely filed.

The Board finds.that:

e Bethesda at 1258-1259.
to See e.g. 13 Fed. Reg. 48,434,48,763-66 (Aug. 19, 2008)
rr The Bãard recognizis that the Court discussed but declined to rule on another potential rationale for denying

jurisdiction, nameiy that the Boaxd's jurisdiction is not mandatory but rather discretionary. However, the Board

finds that this potential altemative rationale is not applicable to this case. Specifically, the Board f,mds that its

jurisdiction ovir the Provider(s) is mandatory under 42 lJ.S.C $ l 395oo(a) because: (1) 42 C'F'R'

i aOS. t nfSlu¡f ¡ii) does not apply to the Provider(s) based on Coul-order application ofthe Bazrrer decision; and

(z; prior to ile aøption of42 c.F.R. $ 405.1835(a)(l)(ìi) in 2008, the Board consistently foundjurisdiction to be

àándatory under +Z U.S.C. $ l395oo(a) pursuant to Bethesda whenever a provider specifically appeals the validity

ofa regulãtion or rule that a Medicare contractor is otherwise bound to lbilow and apply regardless ofwhether the

providãr protested (or olherwise claimed on its cost report) the cost associated with the challenged regulation-/rule.
12 See 42'C.F.R. ç ìOS. t aOZ (the Board must comply with all of the provisions of Title XVII of the Act and the regulations issued

thereunder, u. \¡,/"il u. CMS Ruling issued under the authority ofthe Administrator. The outlier payments made under the regulationr

are updateá annually though the Secretary's Federal Register notic€s ( see 42 C.F.R. $ 401 .106 (materials required to be published

undei the provisions of 5 U.S.C. $ 552(a)(l ) and (2) are publisbed in the Federal Register))
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1) it has jurisdiction over the matter for the subject years and the Providers are entitled to
a hearing before the Board;

2) based upon the Providers' assertions regarding the outlier regulations, 42 C.F.R.
g$ 412.S0-412.86, there are no findings of fact for resolution by the Board;

3) it is bound by the regulations; and

4) it is without the authority to decide the legal question of whether the outlier
regulations, are valid.

Accordingly, the Board finds that the outlier issue properly falls within the provisions of42
U.S.C. $ 1395oo(f)(1) and hereby grants the Providers' request for expedited judicial review for
the issue and the subject years. The Providers have 60 days from the receipt of this decision to
institute the appropriate action for judicial review. Since this is the only issue under dispute, the

Board hereby closes the case.

SO ORDERED by the
Provider Reimbursement Review Board

FãR

L. Sue

Date:

Attachment: Schedule of Providers

JUil* o.s,Zlfl



DEPARTMENT OF HEALTH AND HUMAN SERVICES
PROVIDER REIMBURSEMENT REVIEW BOARD

2520 Lord Balt¡more Dr¡ve' Su¡te L
Baltimore MD 21244-267 O

lnternet: www.cms.gov/PRRBRevieì,v
Phone: 410-786-2671

FAX: 410-786-5298

Referto: l3_3610G
Certified Mail JlJNroS roff

Stephen P. Nash, Esq.
Squire Patton Boggs, LLP
1801 Califomia St¡eet
suite 4900
Denver, CO 80202

RE: Patton Boggs 2009 Medicare Outliers-NPR Optional Group

Provider Nos. Various
FY 2009
PRRB CaseNo. 13-3610G

Dear Mr. Nash:

Enclosed is the Provider Reimbursement Review Board's (Board's) Notice of Reopening and

Board Order issued incident to the Administrator'of the Centers fór Medicare & Medicaid

Services remand. The Board's order contains a new expedited judicial review determination fo¡

the outlier issue.

SincerelY,

J.A"* ful^*'þ
L. Sue Andersen, Esq.

Chairyerson

Enclosure: Notice of Reopening/Board O¡der

cc: James Ward, Noridian Heaithcare Solutions (Certified Mail w^lotice of Reopening)

Wilson Leong, FSS (dNotice of Reopening)



United States Department of Health and Human Services
Provider Reimbursement Review Board

Squire Patton Boggs 2009 Medicare Outliers-NPR Optional Grp. PRRB CaseNo. 13-3610G

FY 2009
Noridian Healthcare Solutions, Inc.

Notice of Reopening Pursuant to the Administrator's
Order of Remand

ând

Provider Reimbursement Review Board Order

I
Reopening

By ORDER dated April 6,2017, the Administrator of the Centers fo¡ Medicare & Medicaid
Services (CMS) remanded to the Provide¡ Reimbursement Review Boa¡d (Board) case nuniber
13-3610G.

On January 13,2015, the Board granted denied the Providers' request for expedited judicial
review (EJR) in the above-referenced appeal. The issue under appeal in the case was stated as:

Whether the specific regulations goveming Outlier Case Payments
as set forth in the two regulatory sources-the Outlier Payment
Regulationsr and the fixed loss th¡eshold C'FLT) regulations2
(collectively, the "Medicare Outlier Regulations")-as
promulgated by the Secretary of Health and Human Services
("HHS" or the "Secretary") and the Centers for Medicare [&]
Medicaìd Services C'CMS), and as in effect for the appeal years,

are contlary to the Outlier Statute3 and/or are otherwise
procedurally invalid?

The Boa¡d found that it lacked jurisdiction over all of the Providers in the case because the
Providers had received Notices of Program Reimbursement, but had failed to protest the fixed-

I Providers' December 12,2014 Request for EJR at 2, n. l. (42 C.F.R. $$ a12.80 and a12.86)
2 ld. at n.2.
3 td. atn3. (42 U.S.c. $ l39sww(d)(s)(e)(i)).



Notice of ReopeningÆoard Order
Squire Patton Boggs 009 Medicare Outliers-NPR Optional Grp.
PRRB CaseNo. l3-3610G
Page 2

loss threshold issue as required by 42 C.F.R. $ a05.1835(aXlXiÐ.

The Providers appealed the Board's decision denying jurisdiction to the United States District
Court for the District of Columbia. The Court issued a decision in Banner Heart Hospital v.

Bur-well (" Banner"),4 concluding that:

flJlnder Bethesdas-and aT Chevron6 Step One-the Secretary's

self-disallowance regulation, as applied to Plaintiffs' specific

regulatory challenge, conflicts with the plain text of [42 U.S.C. S]

1395oo. The Board therefore ened in ruling that it lacked
jurisdiction to hear Plaintiffs' challenge to the outlier regulations.

See fBeThesda Hospital Association v Bowen 485 U.5 399, 4081,

108 S.Ct. 1255 [1988] (concluding that the "Board had jurisdiction

to entertain this action").7

As a result ofthis finding, the Court remanded the cases to the Secretary on November 4, 2016,

for proceedings consistent with this order.

On April 4,2017,the Administrator ORDERED:

That the [Board] decision in Squire Patton Boggs 2009

Medicare Outliers-NPR Optional Group, PRRB Case No' 13-

3610G is hereby vacated; and

That pursuant to the Court's order, the [Board] will reconsider

the above cited case[] for further proceedings consistent with
the August 19,2016 Memorandum Opinion in Banner Heart
Hospital v. Burwell, [citation omittedJ; and

That the decision ofthe Board is subject to the provisions of42
c.F.R. $ 40s.187s.

The Board hereby reopens case number 13-3610G

a20l F. Supp.3d l3l (D.D.C.2016).
5 485 U.S. 399 (1988).
6 Chevron Ll.S.À. v. Nat. Res. Def. Council, Inc.,46'l U 5 837 (1984).
7201 F. Supp. at 142.
I td. at t43.

a
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II
Board Order

The Board finds that:

Consistent with the Administrator's Order, the Board has reviewed the Providers' submissions

pertaining to the requests for hearing and expedited judicial teview. Based on the Court's legal

conclusion in Bannàr, the regulation,42 C.F.R. g a05.183 5(a)(l )(ii), corflicts with 42 U.S.C.

$ 1395oo and the Board's previous denial ofjurisdiction over the Providers for failure to protest

the FLT was in enor, As a result ofthe -B anner decision, the Board has reviewed the Providers'

submission under the tenants set forth in Bethesda which held that submission of a cost report in

full compliance with unambiguous dictates of the Secretary's rules and regulations does not bar a

provideifrom claiming dissatisfaction with the amount of reimbursernent allowed by the

iegulations.e The Board concludes that the FLT issue, which is published in the Federal

Re'gister,'o is the type of issue to which the decision in Bethesda applies and that it has

juri'sdiction orr"t tiã Providers in this appeal.tr The Board is confined tÒ the application of

,tutut"r, regulations and Federal Register notices and is without po\¡r'el to glant the reliefthe

Providers are seeking.l2

Accordingly, the Board concludes that EJR is appropriate for the disputed issue for the Providers

listed on ãtá attached Schedule of Providers for the reasons set forth below' Pußuant to 42

u.s.c. $ I 3g5oo(f)(1) ¿ncl 42 C.F.R. $ 405.1 842 expedited judicial review is permitted where thc

Boæd <ieterurines that it does not havc thc authority to docide a question of law, regulation or

CMS ruling. In these cases, the Providers are challenging the validiw of the outlier regulations,

42 C.F.R. gìg + tz.so tt¡ou gh 412.86. The Medicare Contractors did not oppose the request for

EJR. The áàcumentation shows that in the gtoup case the estimated amount in controversy

exceeds 550,000 and the Providers' appeals were timely filed'

e Bethesda at 1258-1259-
to See e.g.73 Fed. Reg. 48,434, 48,763-66 (Aug 19, 2008)

" ih" nî.d ,""ogniies tnãt the Court discussed but declined to rule on another potential rationals for denying

.jurisdiction, namJy that the Board's jurisdiction is not mandatory but rather discretionary. Hovr'ever' the Board

irnds that this potential altemative raiionale is not applicable to this case specifically, the Board finds that its

jurisdiction over the Provider(s) is mandatory under 42 U S'C $ l395oo(a) because: (l) 42 C F R'

$ ¿os. r gss(ux I xií) does not apply to fh€ Provider(s) based on court-order application of the Banner decision; and

iz) prio. to ìí" uÀition or+z õ.r.R. g 405.1 835(aX I Xii) in,2008, the Board consistently found jurisdiction to be

àánoatory unde. +ä U.S.c. $ t 395oo(a) pursuan tlo Bethesdq 
_whenever 

a provider speciñcally appeals the validity

of a regul'ution o, ,ule that a Medicare contractor is otherwise bound to follow and apply regardless of whether the

pi;ãã. pro,"rr"¿ <or otherwise claimed on its cost report) the cost assocìated \¡/ith the challenged regulation/rule

12 See 42'C.F.R- g ìOS. t aeZ ltne noard must comply with all of the provisions of Title XVII of the Act and the regulations issued

thereunder, as weìl as CMS Ruling íssued unde¡ the ãuthority ofthe Administrator. The outlier Payments made under the regulationl

ui" upaut"á annually through th" S""r"t4ry'. F"d"ral Register notices ( see 42 C.F .R. $ 401.l06 (materials required to be published

under the provisioni of5 U-S.C. $ 552(a)(l) and (2) are pubìished in thê Federal RegisteÌ))'
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l) it has jurisdiction over the matter for the subject years and the Providers are entitled to
a hearing before the Board;

2) based upon the Providers' assertions regarding the outlier regulations, 42 C.F.R.

$$ 412.80-412.86, there a¡e no findings of fact for resolution by the Board;

3) it is bound by the regulations; and

4) it is without the authority to decide the legal question of whether the outlier
regulations, are va.1id.

Accordingly, the Board finds that the outlier issue properly falls within the provisions of42
U.S.C. $ 1395oo(f(1) and hereby grants the Providers' request for expeditedjudicial review for
the issue and the subject years. The Providers have 60 days from the receipt of this decision to
institute the appropriate action forjudicial review. Since this is the only issue under dispute, the
Board hereby closes the case.

SO ORDERED by the
Provider Reimbursement Review Board

M",M:;.
Chairperson

Date: JUN 08 20t7

Attachment: Schedule of Providers



DEPARTMENT OF HEALTH AND HUMAN SERVICES
PROVIDER REIMBURSEMENT REVIEW BOARD

2520 Lord Balt¡more Drive' Su¡te L
Baltimore MO 21244-26T O

lnternet: www.cms'gov/PRRBReview
Phone:4f0-786-267'l

FAX: 410-786-5298

Referto: l4_0312G
Certified Mail JUN N R ¿ÛN

Stephen P. Nash, Esq.

Squire Patton Boggs, LLP
1801 Califomia Street
Suite 4900
Denver, CO 80202

RE: Patton Boggs 2010 Medicare Outliers-NPR Optional Group

Provider Nos. Various
FY 2010
PRRB CaseNo. I4-0312G t

Dear Mr. Nash:

Enclosed is the Provider Reimbursement Review Board's (Board's) Notice of Reopening and

Board O¡der issued incident to the Administrator of the Centers for Medicare & Medicaid

Services remand. The Board's order contains â new expedited judicial review determination for

the outlier issue.

Sincerely,

d- >4-"
L. Sue Andersen, Esq.
Chairperson

Enclosu¡e: Notice of Reopening/tsoard Order

cc: James Ward, Noridian Healthcare solutions (certified Mail \v/l\lotice of Reopening)

Wilson Leong, FSS (wÀ{otice of Reopening)
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FY 2010
Noridian Healthcare Solutions, LLC

Notice of Reopening Pursuant to the Administrator's
Order of Remand

and

Provider Reimbursement Review Board Order

I
ReoPening

By ORDER dated April 6, 2017, the Administrator of the Centers for Medicare & Medicaid

Services (CMS) remanded to the Provider Reimbursement Review Board (Board) case number

14-0312G.

On January 13,2015,the Board denietl the Providers' request f'or expedited judicial review (ËJR)

in the above-referenced appeal. The issue under appeal in the case was stated as:

Whether the specific regulations governing Outlier Case Payments

as set forth in the two regulatory sources-the Outlier Payment

Regulationsr and the fixeci loss tlreshold ('FLT') regulations2
(collectively, the "Medicare Outlier Regulalions")-as
promulgated by the Secretary of Health a¡d Human Services
('HFIS" or the "secretary"),and the Centers for Medicare [&]
Medicaid Services ("CMS"); and as in effect for the appeal years,

are contrary to the Outlier Statute3 and/or are otherwise
procedurally invalid?

The Board found that it lacked jurisdiction the Providers because the Providers had received

Notices ofProgram Reimbursement, but had failed to protest the fixedloss threshold issue as

I Provide¡s' December 12, 2014 Request for EJR at 2, n l.(42C.FR. $$412.80 and 412.86)
2 Id. at n.2.
3 Id. atn3. (42 u.s.c. $ 1395\yw(dX5XAXi)).
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required by 42 C.F.R. $ 405.1835(a)(1)(ii).

The providers appealed the Board's decision denying jurisdiction to the United States District

Court for the District of Columbia. The Court issued a decision in Banner Heart Hospitdl v.

Burwell (" Banner"),4 concluding that:

[U]n der Bethesilas-and' at' Chevron5 Step One-the Secretary's

self-disallowance regulation, as applied to Plaintiffs' specific

regulatory challenge, conflicts with the plain text of [a2 U'S'C' $]
1395oo. The Board therefore erred in ruling that it lacked

jurisdiction to hear Plaintiffs' challenge to the outlier regulations'

See fBethesda Hospital Associarion v Bowen 485 U 5 399' 4081,

108 S.Ct. 1255 U98Sl (concluding that the "Board had jurisdiction

to entertain this action").7

As a result of this finding, the court remanded the case8 to the Secretary on November 4,2016,

for proceedings consistent with this order.

On April 4,2017, the Ädministrator ORDERED:

That the [Board] decision in Squire Patton Boggs 2010

Medicare Outliers-NPR Optional Group, PRRB Case No. 14-

0312G is hereby vacated; and

That pursuant to the Court's order, the [Board] will reconsider

the above cited case[] for ftirther proceedings consistent with
the August 19,2016 Memorandum Opinion in Banner Heart
Hospital v. Bwwell, [citation omitted] ; and

That the decision ofthe Board is subject to the provisions of42
c.F.R. $ 40s.187s.

The Board hereby reopens case number 14-0312G.

a201 F. Supp.3d l3l (D.D.C.2016).
5 485 U.S. 399 (1988).
6 Chevron ll.S.A. v. Nat. Res. Def. Council, |nc.,461 tJ'S' 837 (1984)'
i20l F. Supp. at 142.
I Id. at 143.

a
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II
Board Order

The Board finds that:

Consistent with the Administrator's Order, the Board has reviewed thê Providers' submissions

pertaining to the fequests for hearing and expedited judicial review. Based on the Court's legal

conclusion in B annàr, the rcgiaIion, 42 C.F.R. $ 405.1835(a)(1)(ii), conflicts with 42 U.S'C.

$ l395oo and the Board's previous denial ofjurisdiction over the Providers for failure to protest

the FLT was in error. As a result of the Banner decision, the Board has reviewed the Providers'

submission under the tenants se1 forth iî Beth¿sda which held that submission of a cost report in

full compliance with unambiguous dictâtes of the Secretary's rules and regulations does not bar a

provideifrom claiming dissatisfaction with the amount of reimbursement allowed by the
-regulations.e 

The Board concludes that the FLT issue, which is published in the Federal

Register,r0 is the type ofissue to which the decision in Bethesda applies and that it has

jurisdiction over tLã providers in this appeal.rr The Board is confined to the application of

.tut rt"., regulations and Federal Register notices and is without power to grant the relief the

Providers are seeking.12

Accordingly, the Board concludes that EJR is appropriate for the disputed issue for the Providers

listed on the attached Schedule ofProviders for the reasons set forth below' Pursuant to 42

u.s.c. s 1395oo(f)(1) and 42 C.F.R. 5 405.1542 expedited judicial review is permitted where the

Board ditermines that i1 <1oes not have the authoritv to decide a question of law, regulation or

CMS ruiing. In these r:ases, the Providers ale challenging the validity of the outlier regulations,

42 C.F.R. $ç +f Z.SO tIüough 412.86. The Medica¡e Contractors did not oppose the request lbr

EJR. The àòcumentation shows that in the group case the estimated amount in controversy

exceeds $50,000 and the Providers' appeals were timely filed'

e Bethesda ãt 1258-1259.
to See e.g. 73 Fed. Reg. 48,434,48,763-66 (Aug. 19, 2008)

The B"oard recogniz;s that the Court discussed but decÌined to rule on another potential rationale for denying

jurisdiction, namJy that the Board's jwisdiction is not mandatory but rathel discletionary. However, the Board

finds tbat this potential altemative raiionale is not applicable to this case. Specifically, the Board finds that its

jurisdiction over the Provider(s) is mandatory Ùnder 42 U.S.C. $ l395oo(a) because: (l) 42 c.F.R.

t ¿OS.l g:.s(uXlX¡i) does not apply to the Provider(s) based on Court-order application ofthe Bønrer decisìon; and

iz) priol- to ìn" á¿i ption of +z ô.f.n. g +os. t a:s1a)(l)(ii) in 2008, the Board consistently found jurisdiction to be

àánoutory *a", +ä u.s.C. $ l395oo(a) pursuant ro Bethesda whenever a provider specifically appeals the validity

oiu,"gulution or rule that a Medi"ur" 
"ont 

u"to. i. otherwise bound to follow and apply regardless ofwhether the

providãr protested (or otherwise claim€d on its cost repoú) the cost associated with the challenged regulation/rule.
i2 See 42'C.F.R. $ ¿05.l 86Z (the Board musr comply with all of the provisions of Title XVll of the Act and the reguìations issued

thereunder, as weil as CMS Ruling issued under the authority ofthe Administrator. The oùtlier payments made under the regulationr

are updateá annually throügh the Secretary's Federal Register notices (s ee 42 C.F.R. $ 401 .106 (materials reqùired to be published

undertheprovisionsof5U-.S'c.$552(a)(l)a¡d(2)arepublishedintheFederalRegister)).
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1) it has judsdiction over tle matter fo¡ the subject years and the Providers are entitled to
a hearing before the Board;

2) based upon the Providers' assertions regarding the outlier regulations, 42 C.F.R.

$$ 412.80-412.86, there are no findings of fact for resolution by the Board;

3) it is bound by the regulations; and

4) it is without the authorify to decide the legal question of whether the outlier
regulations, are valid.

Accordingly, the Board finds that the outlier issue properly falls within the provisions of42
U.S.C. g l395oo(f)(1) and hereby grants the Providers' request for expedited judicial review for
the issue and the subject years. The Providers have 60 days from the receipt ofthis decision to
institute the appropriate action for judicial review. Since this is the only, issue under dispute, the

Board hereby closes the case.

SO ORDERED by the
Provider Reimbursement Review Board

)"/ #.
Esq.L.

Date: ,ltN, p 8,2m7

Attachment: Schedule of Providers



DEPARTMENT OF HEALTH AND HUMAN SERVICES
PROVIDER REIMBURSEMENT REVIEW BOARD

2520 Lord Balt¡more Drive, Suite L
Baltimore MD 21244'267 O

Internet: ì,yww,cme'govrPRRBRgv¡ew
Phone: 410-786-2671

FAX:410-786-5298

Refer to: 15_0355GC
Certified Mail JUN o I 201I

Stephen P. Nash, Esq.

Squire Patton Boggs, LLP
1801 Califomia Street
suite 4900
Denver, CO 80202

RE: Squire Patton Boggs 2012 Medicare Outliers-Banner Health

Provide: Nos. Various
FY 2012
PRRB CaseNo. l5'0355GC

Dear Mr. Nash:

Enclosed is the Provide¡ Reimbursement Review Board's (Board's) Notice of Reopening and

Board Order issued incident to the Administrator of the Centers for Medicare & Medicaid

Services remand. The Boa¡d's order contains a new expedited judicial review determination for

the outlier issue.

Sincerely

.)l
d_. N"/l-

L. Sue Andersen, Esq.

Chairperson

Enclosure: Notice of Reopening/Board Order

cc: Bill Tisdale, Novitas Solutions (Certified Mail w/l"lotice of Reopening)

Wilson Leong, FSS (wÀ{otice of Reopening)
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FY 2012

Novitas Solutions, Inc.

**********:F*i.***+*:¡*******t***+****:f+****r.+r!***tijß+*t'tl¿i(t'ì{t'r!:t:l'i<t'******+*********

Notice of Reopening Pursuant to the Administrator's
Order of Remand

and

Provider Reimbursement Review Board Order

I
ReoPening

Ry ORDER dated April 6, 2017 , the Administrator of the centers for Medicare & Medicaid

Services (CMS) remanded to the P¡ovider Reimbursement Review Board (Board) case number

15-0355GC.

on November 2 5,2016, the Board granted in part and denied in part the Providers' request for
expedited judicial review (EJR) in the above-referenced appeal. The issue under appeal in the

case was stated as:

Whether the specific regulations goveming Outlier Case Payments

as set forth in the two regulatory sources-the Outlier Payment

Regulationsr and the fixed loss threshold ('FLT) regulations2

(collectively, the "Medica¡e Outlier Regulations")-as
promulgated by the Secretary of Health and Human Se¡vices

C'HHS" or the "Secretary") and the Centers for Medicare [&]
Medicaid Servìces C'CMS'), and as in effect for the appeal years,

are contrary to the Outlier Statute3 and/or are otherwise

I Providers' October 15,20I5 Request for EJR at 2, n. I (42 C.F.R $$ 412.80 and41286)
2Id. at n.3.
3 td. atn't. (42 U.S.C. $ l395ww(dX5XA)(i))
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procedurally invalid?a

The request for EJR was granted for 12 providers which filed their requests for héaring based on

the provision of 42 C.F.R. $ 405.183 5(a)(3)(ii), which pemits providers to file appeals with the

Board, if the Medicare Contractor (Contractor) has not issued its determination (through no

fault of the provider within 12 months of the date ofreceipt by the Contractor ofthe provider's

perfected cost report.) A providers' appeal must be filed no later than 180 days after the

expiration ofthe l2-month period for issuing a final determination. The Board found that it
lacked jurisdiction over Banner Casa Grarìde Community Hospital, because the Provider, which

had received a Notice of Program Reimbursement, but had failed to protest the fixedloss
threshold issue as required by 42 C.F.R.

$ a05.183s(aXlXiÐ.

The Providers appealed the Board's decision denying jurisdiction over Banner Casa Community
Hospital to the United States District Court for the District of Columbia. The Court issued a

decision in Banner Heart Hospital v. Burwell,s concluding that

wder Bethesda6-and at Chevron1 Step One-the Secretary's self-
disallowance regulation, as applied to Plaintiffs' specific regulatory
challenge, conflicts with the plain text of 142 U.S.C. $l 1395oo.

The Board therefore erred in ruling that it lacked jurisdiction to

hear Plaìntiffs' challenge to the outlier regulations. See fBethesda
Hospítal Association v. Bowen 485 U.S. 399, 4081,108 S.Ct. 1255

[1988] (concluding that the "Board had jurisdiction to entertain this
actron,,J."

As a result of this finding, the Court remanded the casee to the Secretary on November 4, 2016,fot
proceedings consistent with this ordcr.

On April 4,2017, the Administrator ORDERED:

That the [Board] decision in Squire Patton Boggs 2012 Medicare
Outliers-Banner Health, PRRB Case No. 15-0355GC is hereby
vacated; and

4ld. at2.
5201 F. Supp.3d l3l (D.D.C.2016).
6 485 U.S. 399 (r 98E).
7 Chevron IJ.S.A. v. Nat. Res. Def. Council, Inc.,46i U.5.837 (1984).
8 201 F. Supp. at 142.
e ld. at 143.
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a That pursuant to the Court's order, the [Board] will reconsider the
above cited case[] for fui1her proceedings consistent with the
August 19, 2016 Memorandum Opimon in Banner Heart Hospital
v. Burwell, [citarion omitted] ; and

o That the decision ofthe Board is subject to the provisions of42
c.F.R. $ 405.1875. .i-

The Board hereby reopens case number 15-0355GC.

II
Board Order

Consistent with the Administrator's Order, the Board has reviewed the Providers' submissions
perlaining to the requests for hearing and expedited judicial review. Based on the Court's legal
conclusion in -Banner, the regulation,42 C.F.R. $ 405.183 5(a)(1)(ii), conflicts with 42 U.S.C.

$ 1395oo and the Board's previous denial ofjurisdiction over the Providers for failure to protest the
FLT was in error. As a result ofthe -B anner decision, the Board has reviewed the Providers'
submission under the tenants set forth in Bethesda which held that submission ofa cost report in full
compliance with unambiguous dictates ofthe Secretary's rules and regulations does not bar a
provider from claiming dissatisfaction with the amount of reimbursement allowed by the
regulations.r0 The Board concludes that the FLT issue, which is published in the Federal Register,rr
is the type ofissue to which the decision rn Bethesda applies and that it has jurisdiction over the
Providers in this appeal.12 The Board is confined to the application of statutes, regulations and
Federal Register notices and is without power to grant the reliefthe Providers are seekin- 13

to Bethesda at 1258-1259.
tt See e.g. 73 Fed. Reg. 48,43 4, 48,763-66 (Aug. 19, 2008)
r2 The Board recognizes that the Court discussed but declined to rule on anotåer potential rationale
for denying jurisdiction, namely that the Board's j urisdiction is not mandatory but iather
discretionary. However, the Board finds that this potentiaì alternative rationale is not applicable to
this case. Specifically, the Board finds that its jurisdiction over the Provider(s) is mandatory under
42 U.S.C. g 1395oo(a) because: (1) 42 C.F.R. $ 405.1835(a)(l )(ii) does not apply to the
Provider(s) based on Court-order application of the Banner decision; and (2) p or to the adoption
Òf42 C.F.R. g 405.1835(âXl )(¡j) in 2008, the Board consistently fÕund jurisdiction to be
mandatory ünder 42 U.S.C. 5 l395oo(a) pursuant to Bethesda whenever a provider specifically
appeals the validiry ofa regulation or rule that a Medicare contractor is otherwise bound to follow
and apply regardÌess ofwhether the provider protested (or otherwise claimed on its cost rePort) the
cost associated with the challenged regulation/rule.
t3 See 42 C.F.R. g 405.1 867 (the Board must comply }l,ith all of the provisions of Title XVII of the Act and the
regulations issued thereunder, as well as CMS Ruling issued under the authority of tÌìe Administrator. The outlier
payments made under the regulations are updated annually through the Secretary's Federal Register notices (see 42

C.F.R. g 401 .106 (materials required to be published under the provisions of 5 U.S.C. $ 552(a)(l ) and (2) are
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Accordingly, the Board concludes that EJR is appropriate for the disputed issue for the Providers

listed on the attached Schedule ofProviders for the reasons set forth below. Pursuant to 42

U.S.C. $ l395oo(f)(l) and 42 C.F.R. $ 405.1842 expedited judicial review is permitted where the

Board determines that it does not have the authority to decide a question of law, regulation or

CMS ruling. In these cases, the Providers are challenging the validity of the outlier regulations,

42 C.F.R. $$ 412.S0 through 412.86. The Medicare Contractors did not oppose the request for
EJR. The documentation shows that in the group case the estimated amount in conhoversy

exceeds $50,000 and the Providers' appeals were timely filed.

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and

the Providers are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding the
outlier reguiations, 42 C.F.R. $$ 412.80-412.86, there

are no findings of fact for ¡esolution by the Board;

3) it is bound by the regulations; and

4) it is without the authoritv to decide the legal question

of whethe¡ the outlier regulations, are valid.

Accordingly, the Board finds that the outlier issue properly faìls within the provisions of42
U.S.C. $ 1395oo(f)(1) and hereby grants the Providers' request for expedited judicial review for
the issue and the subject years. The Providers have 60 days from the receipt ofthis decision to

institute the appropliate action for judicial review. Sincc this is the only issue under dispute, the

Board hereby closes the case.

SO ORDERED bythe
Provider Reimbursement Review Board

f-"A
Esq.

JuN, a.8,zo7

published in the Federal Register)).
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lnternet: www.cms.gov/PRRBReview
Phone: 410-786-2671

FAX: 410-786-5298

CERTIFIED MAIL
JUN 0I 2017

Stephanie A. Webster
Akin Gump Strauss Hauer & Feld, LLP
13 33 New Hampshire Avenue, NW
Washington, D.C. 2003 6-1 564

Bruce Snyder
Novitas Solutions, Inc.
JL Provider Audit Manager
Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, PA15219

RE Conemaugh Health System 2010 DSH SSI Group

Provider No.: Various
FYE: 06/30/2010
PRRB Case No.: 12-0314GC

Dear Ms. Webster and Mr. Snyder,

The Provider Reimbursement Review Board ("Board" or "PRRB") has reviewed the
jurisdictional documents in the above-referenced appeal. The Board's jurisdictional decision is

set fofh below.

Background

On December 15,2011,the Medicare Contractor, Novitas Solutions, Inc. issued the Provider,

Miners Medical center, a Notice of Program Reimbursement ('NPR'). The Board received the

group appeäl request on June 8, 2012 for the Disproportionatc Sharc Hospital C'DSH)
Supplemental Security Income ("SSI") Fraction issue (i.e., Baystate Errors issue). On July 10,

2072, fhe Board received a letter from the Medicare Contractor which stated that the Provider's

appeal met all jurisdictional requirements with the exception ofthe amount in controversy

requirement.

Board's Decision

The Board finds that it does not have jurisdiction over the only provider in the group appeal.

pursuant ro 42 U.S.C. $ i395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2008), a provider has a

right to a hearing before the Board with respect to costs claimed on a timely filed cost report if it
is dissatisfied with the final determination of the intermediary, the amount in controversy is

sl0,000 or more (of at least $50,000 for a group), and the request for a hearing is filed within
180 days ofthe date of receipt ofthe final determination. Effective with cost reporting periods

that end on or after December 31, 2008, the Centers for Medicare and Medicaid Services

('CMS') amended the regulations governing cost report appeals to incorporate the Provider

Reimbursement Manual ("PRM') 15-2 $ 115 et seq. by specifying that:
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(a) Criteria. A piovider (but no other individual, entity, or parly) has a right to a

Board heariing, as a single provider appeal, for specific items claimed for a cost

reporling period covered by an intermediary or Secretary determination, only
if-
( 1) The provider has preserved its right to claim dissatisfaction with the amount

of Medicare payment for the specific item(s) at issue, by either-
(i) Including a claim for specific item(s) on its cost report for the period

where the provider seeks payment that it believes to be in accordance

with Medicare policy; or
(ii) Effective with cost reporting periods that end on or after December 3i,

2008, self-disallowing the specific item(s) by following the applicable
procedures for filing a cost report under protest, where the provider seeks
payment that it believes may not be allowable or may not be in
accordance with Medicare policy.r

Fufhermore, a provider must claim reimbursement for item(s) and services in order for a
Medica¡e Contractor to make a final determination from the cost report. To satisfz the
dissatisfaction requirement, a provider must state some reimbursement impact for a protested

isbue (even though there is no reimbursement impact threshold for individual proviclers in a

group appeal).2 To protest an issue on a provider's cost report for self-disallowance purposes, the
providei must include an explanatìon of the protest.3 In fact, if the provider is unable to
determine whether the payment is colrect, the provider must still include an explanation
discussing the reason(s).4

In this case, the Provider, Miners Medical Center, timely filed its appeal and met the amount in
controversy requirement,5 bi¡t the Provider failed to meet the dissatisfaction requirement. The
Providcr did lot rneet the dissatisfactiou requiremcnt bccausc thc Providcr listcd $0 as thc
reimbursement impact for the protested Baystate Errors isst¡e.6 Even thotrgh there is no
reimbursement impact threshold for a provider's protested issue in a group appeal, the Provider
was required to list some reimbursement impact for the Baystate Errors protested issue. By
failing to do so, the Provider has not met the dissatisfaction requirement, and the Board does not
have jurisdiction over the Provide¡. As the Board finds that it does not have jurisdiction over the
only participant in the group appeal, case number 12-tJ37 4GC is hereby closed and removed
from the Board's tlocket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

I 42 c.F.R. $ aOs.l83s(a)(l)(ii) (2009).
2 See 42 C.F.R. $ 405.I 835(bX2Xiii) (2009) (explaining that if a prov¡der self-disâÌlÒws ¿r spcciiìc iteÍr, the provider
must include "a description of the nature and amount ofeach self-disallowed item and the reimbußement or
payment sought lor the ¡tem").
t See id.
4 /d $ 40s.r 835(bx2xi).
5 The Provid€r filed the Group Appeal Reqùest 176 days from the date ofreceiving the NPR, and the Provider's
amount in controversy for the Baystate Errors issue was $195,745.
ó Conemaugh Health System 2010 DSH SSI Group Appeal at Tab l, Protest Calculation Workpaper - SSI lssue.
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Board Members Participating:
L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahem, M.B.A.

FOR THE BOÁRD

/L¿^t--- L. Sue Andersen, Esq.

cc:

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F.R. $$ 405'1875 and 405.1877

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058
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CERTIFIED MAIL

Quality Reimbursement Services, lnc.
J.C. Ravindran, President
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

MultiCare Health System
Tiffany Taylor, Reimbursement Mgr
737 South Fawcett
P.O. Box 5299
Tacoma, WA 98415-0299

RE: QRS MultiCare Health 2014 Two Midnight Census IPPS Payment Reduction CIRP

PRRB Case No. 16-2201GC

Specifically: MultiOare Auburn Medical Center (50-0015)' FYE 1213112014

Dear Mr. Ravindran and Ms. TaYlor:

The Provider Reimbursement Review Board (the Board) is in receipt of a Model Form E -
Request To Join An Existing Group Appeal: Direct Appeal From Final Determination
(Model Form E) for Multicare Auburn Medical Center. The pertinent facts and the Board's

determination are set forth below.

Pert¡nent Facts:

The QRS MultiCare Health 2014 Two Midnight census IPPS Payment Reduction CIRP

Group was filed on August 16, 2016 by Quality Reimbursement Services, lnc (QRS), The
group was basec.l.on the Medicare Contractois failurc to timely issue final determinations
and was fully formed at the time of fiting.

The Board acknowledged the group and assigned it case number 16-2201GC in an email

dated August 16,2016.

On August 19, 2016, QRS requested expedited judicial review (EJR) of the group. The

EJR request did not include all required information so a request for documentation was

issued on september 2,2016. QRS complied with the request for documentaf¡on on

September 12,2016.

The Board granted EJR of the issue and closed the group, by letter dated october 4, 2016.

on May 25, 2017 , Mult¡care Auburn Meclical center filed a Model Form E to join the QRS

Multicãre Health 2014 Two Midnight census IPPS Payment Reduction CIRP. The Model

Form E was filed from a Notice of Program Reimbursement (NPR).
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Board Determination:

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. SS 405.1835 - 405J840, a provider has
a right to a hearing before lhe Board with respect to costs claimed oR a timely filed cost
report if it is dissatisfied with the final determination of the intermediary, the amount in
conlroversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is
filed within 180 days of the date of receipt of the final determination.

The Board hereby denies your request to add MultiCare Auburn Medical Center to the.
group appeal as it is no longer pending and therefore providers cannot be added to the
appeal. As previously stated, the appeal was closed due to the Provider indicating the
CIRP group was complete, requesting EJR, and the Board grant¡rig EJR. The Board notes,
that MultiCare Auburn Medical Center, 50-0015, tor 1213112O14 was one of the three
providers that the Board granted EJR on previously. As the issue; the two midnight rule
payment reduction issue, has already been raised for this Provider and for this FYE, and
the Board has previously issued a decision granting EJR over the payment issue, the
Provider cannot raise the issue again in a separate appeal.l

Review of this determination is available under the provisions of 42 U.S.C. g 1395oo(f) and
42 C.F.R. SS 405.1875 and 405.1877.

Board Members:
L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. SS 405.1875 and .1877

cc: James Ward, Noridian Healthcare Solutions (J-F)
Wilson C. Leong, Esq., CPA, Federal Specialized Services

For the Board:

øtu-- L. Sue Andersen, Esq.
Board Member

1 Baptist Memorial Hospital - Golden Trìansle. Et Al v. Sebelius, 566 F.3d 226 (D.C. Cir. 2009)


