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Dear Mr. Jaeger and Ms. Alcantara:

Background:

Eden Medical Center, or the Provider, is appea.ling the amount of Medicare Reimbursement as

ì determined by the Medicare contractor. The following issues are stated in the Model Form A-

Individual Appeal Request (Feb. 13, 2013) in the statement of Appeal Issues. section:

1) Issue No. 1 is entitled "Medicare DSH - SSI Ratio Issued March 16,2012, Realignment,

Adjustment Numbers 5, 6 and 9";

2) Issue No. 2 is entitled "Medicare DSH - SSI Ratio Issued March 16,2012, Accurate Data,

Adjustment Numbers 5, 6 and 9".

The Medicare Contractor has filed ajurisdictional challenge regarding Issue No. 1 pertaining to the

Medicare DSH - SSI Ratio Realignment.

Medicare Contractor's Position

The Medicare Contractor alleges that the decision to change the DSH Medicare computation from the

federal fiscal year end to the Provider's fiscal year is the Provider's decision and is not a Medica¡e

Contractor final determination. The Medicare Contractor asseús that the right to a Board hearing

derives from a Medicare Contractor final determination pursuant to 42 C'F.R. $ 405.1801(a). The

Medicare Contractor states it "did not make a determination in terms of Medicare SSI Realignment."
lr\'.- 

,.) Jurisdictíonal Challenge (Dec. 20, 2013) at 2. Therefore, the Medicare Contractor's position is that the

RE
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Board does not have jurisdiction over Issue No. 1, the Medicare DSH - SSI Ratio Issued March 16,

20 1 2, Realignment issue.

The Proïider's Position

The provider did not file a response to the Medicare Contractor's December 20, 2013 Jurisdictional

Challenge. The provider describes Issue No. 1 "the SSI percentage as generated by the Social Security

Administration (SSA) and put foth by CMS is understated." Provider's Model Form A - Individual

Appeal Request (Feb. I 3, 20 t 3), Statement of Appeal Issues at 3. The Provider also states regarding

Issue No. I "Ihat 42 C.F.R. $ 412.106(b) provides that the Provider may choose to use its cost reporting

period instead of the Federal fiscal year." Id.

The provider describes Issue No. 2 also as "the SSI percentage as generated by the Social Security

Administration (SSA) and put forth by CMS is understated." Provider's Model Form A - Individual

Appeal Request (Feb. 13,2013), Statement of Appeal Issues at 4. Addilionally, regarding Issue No. 2,

the provider contends that CMS did not use the best available data at the time of settlement to calculate

the SSI fraction because of va¡ious reasons including but not limited to: not using updated current data,

ì using data that excluded inactive claims, retroactive claims and forced or manual pay claims. 1d

Boárd Decision

Pursuantto42U,S,C.$1395oo(a)and42C.F.R.$$405.1835-405.l840,ahospitalhasarighttoa

hearing before the Board with tespect to costs claimed on a timely filed cost report if it is dissatisfied

with the final determination of the Medicare contractor, the amount in controversy is $10,000 or more

(or $50,000 for a group), and the request for a hearing is filed within 180 days of the date ofreceipt of

the final determination. Additionally, PRRB Rule 4.5 states that a Provider may not appeal an issue

from a final determination in more than one appeal.

pursuant to 42 C.F.R. 412.106(b)(3), a Provider may request that CMS use its cost reporting period

instead ofthe Federal fiscal year in calculating the SSI percentage of the DSH payment calculation. It

must make such a request in writing to its Medicare Contractor'

The Board finds regarding Issue No. I (Medicare DSII - SSI Ratio Issued March 16,2012,

Realignment), that it has jurisdiction over the portion of this issue challenging the data used to calculate

the SSI percentage as there were adjustments to the SSI percentage (Adj. 5, 6 and 9), and the appeal

meets the amount in controversy and timeiy filing requirements. However, the Board also finds that the
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inaccurate data portion oflssue No. 1 is duplicative oflssue No. 2, the Medicare DSH - SSI Ratio Issued

March 16, 2012, Accurate Data issue. The basis ofboth Issues is that the SSI percentage is improperly

calculated, and the Provider does not have the underlying data to determine if the SSI percentage is

accurate. This part of Issue No. 1 is dismissed from the appeal because is duplicative which is

prohibited.

Regarding the portion of Issue No. 1 addressing realignment of the DSH calculation to the Provider's

fiscal year end, the Board finds that realignment using the Provider's fiscal year end is a Provider

election, and there is no evidence in the record that the Medicare Contractor has made a final

determination regarding this issue. Therefore, the Board does not have jurisdiction over Issue No. 1, the

the Medicare DSH - SSI Ratio Issued March 16, 2012, Realignment issue, and it is hereby dismissed

from the appeal.

This appeal remains open. Review of this decision may be available vnder 42 U.S.C. $ 1395oo(f) and

42 C.F.R. $ $ 405. I 875 and 405.187 7 upon fi nal disposition of this appeal'

Board Members

L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory Ziegler

cc: Vy'ilson Leong, Esq., FSS

FORTHE BOARD

Andersen, Esq.
Chairperson
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RE: HRS 2011 DSH SSI Percentage GrouP

Torrance Memorial Medical Center

Jurisdictional Challenge
PN: 45-0379
FYE: 12/31/2011
PRRB Case Numbers: 15-0281 md I4-3237G

Dear Ms. Goron and Ms. Alcantara,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal

in response to the Medicare contractor's jurisdictional challenge conceming the subject provider.

Background:

Torrance Memorial Medical Center, or the Provider, is appealing the amÔunt of Medir:arc

Reimbursement as detcrmincd by the Medicare contractor. When the Provider filed its individual

appeal in case No. 15-0281, the issue was staled as "Disproportionate Share Hospital
pïyment/Supplemental Security Income Percentage (Provider Specific) ... Whether the Medicare

Administrative Contractor C'MAC') used the conect SSI percentage in the DSH calculation' .. '

the MAC did not determine Medicare DSH reimbursement in accordance Úith the Statutory

instrucrions at 42 USC 1395ww(d)(5)(F)(i). specifically, the Provider disagrees with the MAC',s

calculation of the computation of the DSH percentage set forth at 42 CFP. 412'106(b)(2)(i) of the

Secretary's Regulations. ..."r

when Healthca¡e Reimbursement servicos, Inc. ("HRS") filed the appeal request for case No.

I4-3237c,the appeal issuc was stated as "whether the secretary properly calculated the

Provider's Disproportionate share Hospital ("DSH")/Supplemental security Income (SSI)

percentage. ... Thè Providers contend that the Lead MAC's detemination of Medicare

ileimburiement for their DSH Payments are not in accorda¡ce with the Medicare statue 42 USC

rTorrance Memorial Medical Center appeal request under tab 3' (November 5, 2014)
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l395ww(d)(5)(F)(i). . . . does not address all the deflciencies as described i n Baystdte Medical

Center v. íeaniti,545 F. Supp. 2d20,asamended, 587 F. Supp. 2d37,44 (D.D.C. 2008) '.."2

On November 5,2014, the Provider filed a Model Form E - Request to Join An Existing Group

Appeal regarding the DSH/SSI Systemic Errors issue. The issue in Case No. 15-0281 and Case

Nã. t¿-:z¡zc allege that the SSI percentage calculated by cMS and used by the Medicare

Contractor does not address all of the deficiencies identified iîlhe Baystate case.

On August 18, 2015, the Medicare Contractor filed a jurisdictional challenge regarding this issue

in the lndividual appeal, Case No. 15-0281. On September 15,2015, the Provider filed its
Jurisdictional Response.

On June 15,2017, the Medicare Contractor frled a juri5diction challenge in Case No. l4'3237G.

The Medicare Contractor challenges the Board jurisdiction over Torrance Memorial Medical

Center stating that the Provider has the issue pending in two cases, Case No. 15-0281 and Case

No. 14-3237G. On July 13,2017, HRS filed its Jurisdictional Response in Case No. l4-3237G.

Medicare Contractor's Position

The Medicare Contractor asserts that the Provider has the SSI (Provider Specific) issue pending in

Case No. 15-0281 and the SSl-(Systemic Errors) issue pending in Case No. 14-3231G. The

Medicare Contractor asserts that t}re issues in these two cases are duplicative. The Medicare

Contractor states that Torrance Memorial Medical Center is in violation of Board Rule 4.5' The

Medicare Contractor requests that the Board dismiss the SSI (Provider Specific) issue from Case

No. 15-0281 and dismiss the case.3

2 Case No. 14-3237G appeal request under tab 2. (April 14,2014)
3 Medicare Conhactor's Jurisdictional Challenge (June 15,2017).
4HRS Jurisdictional Response at 2. (July 13,201'l)

The Provider's Position

The Provider oontends that each of the appealed SSI issue is se¡arafe and <listinct, and that the

Board should find jurisdiction over PRRB Group Case No. 14-3237G' The SSI Systemic Issue

addresses various errors discussed in Baystate Medical center v. Leavitt,545.F. Supp. 2d 20' as

amended, 587 F. Supp. 2d37, 44 (D.D.C. 2008), where the MedPAR did not reflect all individuals

who a¡e eligible for SSI. These systemic errors are the result of CMS improper policies and data

matching process. The SSI Provider Specific issue is not addressing the enors from improper data

matching þrocess, but is addressing the various errors of omission a¡d commission that do not fit
into the ;'systemic er¡ors" category'a

Board Decision

Pursuant to 42 U.S.C, $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a hospital has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination ofthe Medicare contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days of
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the date of receipt of the final determination. Additionally, PRRB Rule 4.5 states that a Provider

may not appeal an issue from a final determination in more than one appeal'

The Board finds, regarding the DSFI SSI Provider Specific issues, that it has jurisdiction over this

issue as there was an adjustment to the SSI percentage (Adi.22)' and the appeal meets the amount

in controversy and timely filing requirements. However, the Board also finds that the DSH SSI

provider Specific issue is duplicative of the DSH SSI Systemic Enors issue that is included in

Case No. l'3-:.Z37G. The basìs of both issues is that the SSI percentage is improperly calculated.

The Board hereby dismisses the DSH SSI Provider Specific issue from Torrance Memorial

Medical center's individual appeal, case No. 15-0281. The Board, therefore, closes case No. 15-

0281 as there are no issue remaining. Torrance Memorial Medical Center should remain in Case

No. l4-3237G.

Review of this determination is available under the provisions of42 U.S.C. $1395oo(f) and

42 C.F.R. $$ 405.1875 and 405.1877.

Board Members Participating
Clayton J. Nix, Esq.

Jack Ahern, MBA
Gregory H. Ziegler

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C'F'R' $$ 405'1875 and405'1877

i ""' James Lowe, Cahaba Safeguard Adtninistrators, LLC

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058

/ 5 lssue included in Case No. l5-0281
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Stephanie A. Webster, Esq.

Akin Gump Straus Hauer & Feld LLP
133 3 New Hampshirê Avenue, NW
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Expedited Judicial Review Determination

RE: Universiiy of Rochester Medical Center 2013 Post Allina Medicare Part C

Days CIRP Grotry 12/3112013, PRRB Case No' 16-0327GC
Akin Gump 2013 Post -Allina Medicare Part C Days CIRP Group 6/30/2013,

913012013, 12131/2013, PRRB Case No. l6-0328G
NYU Lutheran Medical Center, P¡ovider No' 33-0306, FYE 12/31/2013

PRRB CaseNo. 16-0295
North Carolina Baptist Hospital, Provider No. 34-0047 ,FyE 6130/2014

PRRB CaseNo. 16-1680

f)ear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Provides' Jwe27,2017
request for expedited judicial review (F,JR) (received June 28,2011) and the Providers' August

l0,20l7 response to the Board's J\\y 24,2017 request for additional information regarding

bifurcation in the above-referenced appeals. The Board's determination is set foÍh below.

The issue in these aþpeais is:

Whether "enrollees in [Medicare] Part C patients are 'entitled to
benefits' under Part A, such that they should be counted in the

Medicare [Part A/SSII] fraction, or whether, ifnot regarded as

'entitled to benefits under Part A,'they should instead be included

in the Medicaid fraction" of the DSH2 adjustment.3

Statutory and Resulatory Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

| "SSl" is the acronym for "supplementaÌ Security Income."

'"DSH- is the acronym for "disproportionate share hospital."
r Providers' lvne27,2017 EJR Request at 4.
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prospective payment system ("PPS).4 under PPS, Medicare pays predetermined, standardized
'u-ornt. p", dit"tlutg", subjeòt to certain payment adjustments's

The PPS statute contains à number ofprovisions that adjust reimbursement based on hospital-

.p"cifr" fu"tors.6 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serue a significantly

disproportionate number of low-income patients'7

A hospital may qualify for a DSH adjustment based on its dispropoftionate patient pelcentage

1;orr'1.8 As'a proxy for utilization by low-income patients, the DPP determines a hospital's

iualificátion ur å ¡Sif, and it also determines the amount of the DSH payment to a qualifying

t"rpììãLt irr" opp is âefined as the sum of two fractions expressed as percentages'ro Those two

fraåions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(rxvÐ0, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

suþplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patìents who (for such

days) wcrc etxtitled to beneJìts under part A of fhis subchapter ' ' ' '
(emphasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medica¡e contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.l I

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXll), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

a 
S ee 42 u.S.C. $ l 395ww(dXl)-(5) ; 42 c F R P art 4l2'

5ld.
6 See 42U.5.C. $ l395ww(d)(5).'
1See42U.S.C. $ 1395\'/w(d)(5XF)(iXI); a2CFR $ 412 106'
8 see 42 u.s.c. $$ r ¡qs**(ãXsxn)(i)(l) and (d)(s)(F)(v); a2 c F R $ 412 106(c)(l)'
e see 42 tJ.s.c. öõ I ¡ss**i¿i(sxp)(iv) and (vii)-(xiii);42 c F R $ 412'106(d)
to See 42 U .S,Q. $ I395ww(d)(5)(F)(vi).
ì, 42 C.F.R. $ 4 t2. 106(b)(2)-(3).
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Medicaid program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total
number of the hospital's. patient days for such period' (emphasis

added)

The Medicare contractor determines the nurnber of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period'12

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U S C. $ 1395mm. The

statùte at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medica¡e beneficiaries enrolled in HMOs and CMPs prior to 1999 are

lefered to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe AcI 142
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to bcncfits undcr Part 4," we believe
it is appropriate to include the days associatetl with Mediuarc
patients who receive care at a qualified HMO. Prior to December

1,1981,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO daiys in the SSI/Medicare percentage [of the DSH
adjustment].la

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l5

t2 42 c.F.R. $ 4r2.ro6(bx4).
rr of Health and Human Services

'a 55 Fed. Reg.35,990,39,994 (Sept.4, 1990)
t5 Id.
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With the creation of Medicare Part C in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have þayment made for their

care undêr Èart A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.11

No further guidance regarding the heatment of Part C days in the DSH calculation was provided

until the 20õ4 InpatieniProspictive Payment System (IPPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those paîient days

artributable to ihe beneficiary should not be included in the

Medicare fractíon of the DSH patient percentage' These patient

days should be íncluded in the count oÍtotal patient days in the

Màdicare fraction (the denominator), and the patienl's days for the

M+C beneJìciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . ' (emphasis

added)r8

The secretary purportedly changed her position in the Federal fiscal year ('FFY) 2005 IPPS

final rule, uyn-oting she was ..revising our regulations at [42 C.F.R.] $ a 12. 1 06(b)(2)(i) to

include the ãays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."ld In tesponse to a comment regarding this change, the Secretary explained that:

. .. We do agree thal once Medicare beneJìciaries elect

Medicare Part C coverage, they are still, ín some sense,

entillecl to benefits under Medicare Part A' We agree with

the commenter that these days shouÌd be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopling as final our proposal stated in the May l9' 2003

proposed rule to include the days associatedwith M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a policy 1o include the patient days for M+C
beieficiaries in the Medicare fraction ' ' ' ' if the beneficiary

ló The Medicare Pan C program did not begin operating until January 1' 1999. See P L. 105-33, 1997 HR 2015,

codrJied as 42 U.S.c. g I 397w-21 Note (c) "Enrollment Transition. Rule.- An individual who is enrolled [in

Meãicarel on Decembår 3l 1 998, with an eligible organization under . . . [42 U.S c l 395mm] shalì be considered

to be enrolled with that organization on Januãry l, 1999, under part c ofTitle xvlll . . if that organization as a

contract under that part foi providing services on January 1,1999 ' ' " This was also known as

Medicare+Choice. îhe Medicare Prãscription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+choice program with the new Medicare Advantage

program under Part C of Title XVIìI.
r?69 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
I 868 F"d. R.g, 27,1 54, 27,208 (Mav 1 9, 2003).
ìe 69 Fed. Reg. at 49,099.
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficia¡ies in the Medicare fraction
of the DSH calculation.20 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation

Although the change in policy rcgarding42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.2r In that publication the Secretary

noted that no regulatory change had in fact occuned, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,22

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Futher, the Secretary has not acquiesced to that decision.23

Providers' Request for EJR

Comments on Bifurcation

In the cover letter to the EJR retluest, the Providers pointed out that the issue in these appeals is

the inclusion ofPart C days in the Medicare Part A/SSI fractions ancl the exclnsion from the

Medicaid fraction of Part C days for Medicaid eligible pationts. The Providers asked that the

EJR decision involve only the portions ofthe Provide¡s' cost years prior to October 1, 2013.

The Board send the Provider a development letter on July 24, 2017 (which extended the Board's
30 day deadline to respond to the original EJR request) asking them to brief why they believe
EJR is only appropriate for the portions ofthe cost reporting periods prior to Octobe¡ 1, 2013.

The Providers responded on August 10th,2017 by noting that in Allina Health Services v.

Sebelius,2a (Atlina I) the Court ofAppeals vacated the 2005 DSH regulation governing the

treatment ofPart C days in both fractions of the DSH calculation that applied to the periods

October 1,2004 until September 30,2013. However, the regulation is still on the books and

govems the calculation of the Medicare Part A/SSI fractions, in addition to the counting of
Medicaid eligible Part C days in the numerator of the Medicaid fraction for the periods October

20 ld.
2t 72 Fed. Reg. 47 ,130,47 ,384 (AugDSr22,2007).
22 746 F.3d I 102 (D.C. Cir.2014).
23 J\rne 2'1 ,2017 EJR Requestat l-
24 746 F.3d (D.C. Cìr.2014)
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1,2004 until September 30,2013. The Secretary has adopted a new rule effective October 1,

20ß.2s

The providers explain that a.]l ofthe cost years in these appeals begân in Federal fiscal year 2013,

and, thus, the Meãicare Part A/SSI fractions for that Federal year apply to them. But the cost

."párt y"ár, also cross the October 1, 2013 effective date of the new rule, which raises different

leial questions. As a result, the Providers request that the appeals be bifurcated in to periods

ptt. to -a subsequent to October 7,2073, and that the periods subsequent to October 1, 2013

remain pending before the Board.

EJR

The providers note that they are the same plaintiffs that prevailed in Altina I. They expected to

have their Part C days appropriately treateã for periods prior to October 1, 2013 since they had

prevailed in Atlina and ihì iourt issued a vacatur of the 2004 rule on Part C days. However, the

Secretary has not acquiesced to the decision and the Providers have. Since the Secretary has not

acquiesced, the Boarà remains bound by the 2004 rule 42 C.F.R. $ 412.106(bX2), and lacks the

autiiority tá decide the validity of the Secretary's continued application of the 2005 rule found at

42 c'F.R. $ 412.106(bX2)-(3). Consequently, the Providers assert, EJR is appropriate.

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new policy to begin counting Parl c days in the,Medicare Part A/SSI fraction, the

i""i"tury t..ät"d Éart C fatients as iot entitled to benefits under Part A, rather they should be

included in the Medicaid fraction of the DSH adjustment.26 In the May 2004 proposed rule for

Federal fiscal year 2005. the Secretary proposed "to clarify" her long held position that "once a

beneficiary elects Medicare Part C, those patient days attributable to the beneficiary should not

be included in the Medicare fraction of thè.DSH patient per cenÍage."11 Further, the Secretary

went on, ..[t]hese days should be included in the count of total patient days in the Medicaid

fraction ithe denominator), and the patients' days for a [Part C] beneficiary who is also eligible

for Mediàaid would be included in ihe numerator of the Medicaid fraction."28 The Secretary

explained that ..once a beneficiary has elected to join_ a Medicare 
-Advantage 

plan, that

beneficiary's benehts are no longer administered under Part A'"2e

However, in the hnal rule for the Federal fiscal yeat 2005 
' 
the secretary reversed course and

adopted á policy to include Parl C days in the Medicare Part A,/SSI fraction and exclude the Part

C dàys frorn thé Medicaid fraction effective October 1,2004.30 The Secretary's actions were

litigáed in Allina I in which the Court concluded that the Secretary's final rule was not a logical

oufiroWh of the proposed rule and a vacatur was warranted. The Secretary has continued to

issu"e the DSH fraitións as he has for prior years as if the vacatur had never happened, or issuing

25 See'18Fed. Reg. 50,496,50,620 (Aug. 19'2013)
26 Providers' EJR Request at 4 citing to Allina 746 F 3d at I 105

27 68 Fed Reg. aLz'l,208.
28 Id.
2e ld.
r0 69 Fed Reg,49,099 (Aue.'11,2004).
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a new rule without notice-and-comment rulemaking.3l The Providers have separate multiple
court actions challenging the calculation of the Providers' DSH adjustment in later years.32

The Providers are seeking EJR over the appeal because the Board does not have the authority to
decide the current substantive or procedural validity ofthe 2004 rule vacated in Allína I or The

continued application of that rule or its policy applied to period prior to October I,2013.

Decision of the Board

Request to Bifurcate

The Board hereby denies the Providers' request to bifurcate the appeals into Federal fiscal year

2013 and 2014 appeals. The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vii) and (viii) states that the

formula used to detemine the disproportionate adjustment is made for a cost reporting period.

Pursuant to 42 C.F.R. $ 412.106(bX2) (2013), CMS calculated the EJR participants' SSI

percentages using the first month of each participants' fiscal year. The regulation states that for
each month of the federal fiscal year in which the ftospildl's cost reporting period begins, CMS
(i) determines the number ofpatient days that (A) are associated with discharges occurring
during each month; and (B) are fumished to patients who during that month were entitled to

Medicare Part A (including Medicare Advantage (Part C)) and SSI, excluding those patients who

received only state supplementation; (ii) adds the results for the whole period; and (iii) divides
the number determined under paragraph (b)(2)(ii) ofthis section by the total number ofdays that
(A) are associated with discharges that occur during that period; and are fumished to palients

entitled to Medicare Part A (including Medicare Advantage (Part C)). (Emphasis added)

Tþe statute a.nd tþe regulation arc clcar, thc DSH adjustment is made for a cost repofing period.

There are not two different DSI-I adjustmcnts for cost rcpofts that ovcrlap two Fcdcral fiscal
years. Consequently, bifurcation is not appropriate.

EJR

Pursuant to 42 U.S.C. $ l395oo(f)(1) and the regulations at 42 C.F'R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2013 and 2014.

rr Provides' F,.lR reqt¡€st at 7
32 Id.



The Providers in these cases have not received {inal determinations for the fiscal years under

appeal and filed rheir appeals under the provisions of42 c.F.R. s405.1835(c)(l)(201a). This

regulation permits providers to file appeals where a final contractor determination for the

provider's cost reporting period is not issued (through no fault ofthe provider) within 12 months

ãfter the date ofreceipt by the contractor ofthe provider's perfected cost report or amended cost

report.33

The Board has determined that participants' documentation shows thât the estimated amount in
conhoversy exceeds $50,000, as required for a group appeal3a and $10,000 for an individual
appeal.35 The appeals were timely filed. The estimated amount in controversy is subject to

recalculation by the Medicare contractor fo¡ the actual final amount in each case.

Board's Analysis Regarding the Appealed Issue

The group appeals in this EJR request span fiscal years 2073 and 20l4,btÍ each ofthe providers

in the appeals utilizes a FFY 2013 SSI percentage, thus the appealed cost reporting periods fall
squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule being

challenged. The Board recognizes that the D.C. Circuit vacated this regulation in I llina for the

time period at issue in these requests. However, the Secretary has not formally acquiesced to

that vacatur and, in this regard, has not published any guidance on how the vacatur is being

implemented (e.g., only circuit-wide versus nationwid e). See generally Grant Med Ctr. 1).

Burwell,204 F. Supp. 3d68,77-82 (D.D.D. 2016),appealfiled,No.16-5314 (D.C. Cir', Oct 31,
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33 A number of Provitlers i¡r case lrullbers 16-0327CC and l6-0328G htìvc two or morc nppcâ1s listod wilhin the

Schccluls of providcrs ("SOP") for the sme Providor. The first appeal is based upon the submission oftheas'filed
cost report and the subsequent appeal(s) is based upon the submission ofan amended cost report for the same fiscal

year end. As the Medicare contractor did not issue an NPR fot these cost reports, each provider's amended cost

report .,supersedes" the early filing, thus the Board has made ajurisdictional determination regarding the EiR
request for the amend€d cost report appeals. The Provider Representatjve obviously understood this and has listed
..súperseded" in the ,'Amount of Reimbursement" column on the SOP the original cost report appeals and some of
the amended cost report appeals where yet a second or third amended cost report was filed. The Providers listed

below submitted amended cost report filings for case numbers 16-0327GC and l6-0628C.

Case number 1 6-032'lGCl
# 2, # 3, t 4 Strong Memorial HosPital

Case number l6-0328C:
# 2 Tampa General HosPltal
d 5 Kaleida Health
H 7 New Hospilal Queens
# 9 Montefiore Medical Center
# I I New York Presb)'terian Hospital
# l6 North Carolina Baptist

To avoid any confusion, the Board has indicated that the original cost report appeals and late¡ amended cost report

appeals thai were superseded are not included within this EJR Request by striking through the listing for the line

numbers relèrenced above on the SOP.
34 See 42 C,.F.R. $ 405.1 837.
r5 42 C.F.R. S aOs. 1835(aX2).
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2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation and'

if the goard were to grant EJR, the Providers would have the right to bring suit in either the D'c'

Circuit or the circuit within which they are located. ,See 42 U.S.C. $ 1395oo(f)(1). Based or-r the

above, the Board must conclude that ii is otherwise bound by the regulation for purposes of this

EJR request.

Board's Decision Resardins the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the
' 

particþants in these group appeals are entitled to a hearing before the

Board except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C'F'R'

$$ 412.i06(bXilf;l@) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicabte existing Medicare law and regulafion (42

C.F.R. $ 40s.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2xiiÐ(B), are valid'

Accordingly, rhc Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xixB)

un¿ tUXZiti;'lO) properly falls within the provisions of 42 U.S.C. g 1395oo(f.¡(l) and hereby

g.unìriirá pto't'iáeìs' iequest for EJR for the issue and the subject years. The providers have 60

ãuvr f.o- ifr" receipt oithis decision to institute the appropriate action forjudiciai review. Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Members ParticiPatinq:

L. Sue Anderson, Esq.

Clayton J. Nix, Esq.
Jack Ahem, MBA, CFIFP

Charlotte F. Benson, CPA
Gregory ÍI. Ziegler, CPA, CPC-A

FOR THE BOARD:

Chairperson
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Laurie Polston, Palmetto GBS c/o NGS
Wilson Leong, (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

f,,&- Provider Re¡mbursement Review Board
15OB Woodlawn Drive, Suite 100
Bðltimore, l4D 27207
470-746-2671
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CERTIFIED MAIL

Kathleen Houston DrummY
Davis Wright Tremaine LLP
865 South Figueroa Street
Suite 2400
Los Angeles, CA 90017 -2566

RE: Expedited Judicial Review Determination
. Provider Name: City of Hope National Medical Center

Provider No. 05-0146
FYEs 9/30/201 I &. 9/3012012
PRRB CaseNos. 15-1649 & 15-1651

Dear Ms. Drummy:

The provider Reimbursement Review Board ("Board") has reviewed the Provider's request for Expedited

Judicial Review C'EJR) filed with the Board on August 28, 2011 The Board's decision regarding EJR

is set fo¡1h below.

Jssue under Arrpeal

whether rhe Provider's payment-to-cost ratio (PCR) for fiscal years ("FY") 9/3012011 and 913012012

uná". upp"ul *u. prop"rty áetermined in light oi ttie statutoïy January 1 , 201 1 implementation date of the

OppS páyment Adju¡hent for Certain Caãcer Hospitals (required under Section 3138 of the Affordable

Care Act)?

Statutory and Regulatory Background

section 3138 of the Patient Protection and Affordable care Act, Pub' L. No. l1l-148 (,'ACA") amended

the outpatient prospective payment statute, in subsection 1833(t) of the Act, by adding a new paragraph

I 8 requiring a payåent adjìsiment for certain cancer hospitals "described in section 1886(d)(1)(B)(v) of

the Social S"ecuriiy Act," which includes the Provider. As amended by the ACA, the statute required the

se"retary to perfom a study ofthe costs incuned by the 11 comprehensive cancef centers identified by

statute to determine if their costs of services paid under the outpatient prospectirie payment exceed the

costs incurred by other hospitals for those services'l

The statute also mandated that the Secretary "shall provide for an appropriate adjustment" to the payments

.ud",o the 11 comprehensive cancer ceniers, in"Ludi.tg the Provider, if the secretary were to determine

that their costs exceed the costs incurred by other hospiials for outpatient services paid under prospective

I Social Security Act $ 1s33(t)(18)(A),42 U'S'C $ 13951(tX18XA)'



l-\payment systems.2 The statute stated that the Secretary "shall reflect those higher costs effective for

' !"iui"". fumished on or after January 1,2011'"

In 2010, the Secretary performed a study and determined that the 1l comprehensive cancff centers' costs

exceed the 
"o.t, 

in"rr.r"-Jiy åtft.i ttotóit¿.; and that their payments, even includins the hold harmless

payments, anount to ; ü*"t Ñ;""ge of their ."u.*u'bl" costs than other 
"hospitals 

receive'3

Accordingly,t}reSecretaryproposedapaymentadjustrnent-thatwould.^raisethepaymentstothe
comprehensive "*"., "*í"rå 

fot outpatieni services io a level equal to 91% of their reasonable costs'

which the secretary ¿"i.'r-lr.¿ t" u, on par with the average payment-to-cost ratio for other hospitals

that are paid under the prospective payment system'

TheoPPSFinalRuleforFY2012states,..becausethemanypubliccommentswereceivedidentifieda
broad range ofvery important issues and concems associated with the proposed cancer hospitai payment

adjustment, *" ¿"t..-i*åîuiio.tlt"t tt"ay and deliberation was necessary and, therefore' we did not

finalize the CY 2011 t;õ"*d fuym*t adjustment for certain cancer hospitals'"4 The implementing

regulation at issue here redects túe íact that tle Secretary did not finalize the-adjustment for CY 2 011' 42

C.F.R. $419.43(iX1) states: "General Rule. CMS proviães for a payment adjustment for covered hospital

outpatient department services rumished on or after January l:2012, by a hospital described in section

lsli6(dxlXÐ(v) of the Act."5

The P¡ovider is challenging the Secretary's actions in failing to implement the PCR adjustment for

services provided on or aîer"January 1, 20i 1 on a number of legal grounds, including that the Secretary's

one year delay in mpf 
"-""iinÀ 

the payment adjustment is contraryto law because the ACA set a specific

limplementation date.6

T)ecision of the Board

Pursua¡t to 42 U.S.C. $ 1395oo(f)(1) and thc regulations at 42 C'F'R'$ 405 1S42(D(1) (2017)', the Board

is required ro grant an Èiriiãqràíiiíi determinãs that (i) the Board has jurisdiction to conduct a hearing

on the specific -"n". ;ì;;;; *¿ till the Board lacks iire aiìthority to decide a specific le*l question

relevant to the specific matier at'issue because the legal question is a challenge eithe¡ to the

constitutionality rf " 
p;iti"; ;f a statute or to the substaniive or procedural validity of a regulation or

PRRB Case Numbers 15-1649 & l5-1651

Page 2

CMS Ruling.

Jurisdiction

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.s$405.1835_405.1840,aproviderhasarighttoa
hearing before the Board wittr re-spáct to costs claimåd on a timely filed cost repoÍ if it is dissatisfied with

the final determination ortne'inie'rme¿iary, the amount in controversy is $10,000 ormore (or s50,000 for

a group), and the."qu"rt f.or^;';;;;i;ãis ¡re¿ within 180 days ofrhe date ofreceipt ofthe final

deterrnination.

'?S 1833(tXB),42u.s.c. $ 139s1(1)(18X8). 
.

t ia F"a. íi"g. ztaoo, ?1885-71886 (f{ov 24,2010)'

ia 76Fed. Xeg.l+t2t,74202 Q\ov.30, 201 1)'

.'s Emphasis added.
6 Provider's Request for EJR at 3.



ì
.jThe Medicare Contractor filed a jurisdictional challenge over a second issue that was pending in both

appeals - the TEFRA Target Amóunt Update issued. The Provider's representative submitted a request

tó withdraw this issue from both appeals, therefore the jurisdictional challenge is moot.

The Board finds that it has jurisdiction over the Provider for both FYEs unde¡ appeal for the PCR cancer

adjustment issue. The Provider timely filed its appeal requests from original Notices of Program

Rðimbursement ('NpR') and the amount in controversy is satisfied for both appeals. The P¡ovider is

appealing from FyEsg/30/2011 and 9130/2012 and protested the amount on the cost report; the Medicare

ióntractór removed the protested amounts.T

Consequently, the tsoard has deterrnined that it hasjurisdiction over the Provider's appeals' However, the^

Board hnds that it lacks the authority to decide the legal question of whether the implementation date of
the OppS payment Adjustment foi Certain Cancer Hospitals (required under Section 3138 of the

. Affordable Care Act) viãlates the Social Security Act; therefore, EJR is appropriate for the issue under

dispute in these cases.

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the Provider is

entitled to a hearing before the Board;

2) based upon the Prouid"r'. assertions, there are no findings of fact for

' t"solution bY the Board;

3) it is bouncl bythe applicable existing Medicare law and regulation (42 IJ.S.C.

6 139-5(Ð(1s) anrl 42 C.F.R' $ 419.43(iX1)); and

4) it is without the authority to decide the legal question ol whether the

. implementation date of the OPPS Payment Adjustment for ceftain cancer

Hoìpitals (required under Section 3 13 8 of the Affordable Care Act) violates

the Social SecuritY Act.

Accordingly, the Board finds that the challenge to the implementation date of the OPPS payment

adjustment as contrary to the Social Security Act properly falls within the provisions of 42 U.S.C.

$ i¡SSoo(Ð(t) and hereby grants expedited judicial review for the issue and the subject years. The

p.o"i¿"t trár OO days from thè receipi ofthis decision to institute the appropriate action forjudicial review.

The provider's challenge to the implementation date of the OPPS adjustment for certain cancer hospitals

is the last issue pending in both appeals, therefore PRRB Case Nos. 15-1649 and 15-1651 are hereby

closed.

PRRB Case Numbers l5-ì649 & l5-1651
Page 3

1 See 42 C.F.R. $ 40s.183s(a)(1)(ii)
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'-.\ Board Members
lL. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA
Gregory Ziegler, CPA, CPC-A

FOR THE BOARD

Wt^n--
Enclosures: 42 U.S.C. $ 1395oo(Ð(1)

Evaline Aicantara
Noridian Healthcare Solutions
Appeals Coordinator - Jurisdiction E
P.O. Box 6782
Fargo, ND 58108-6782

Jerrod Olszewski, Esq.

Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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Certified Mail

Christopher L. Keough
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1 564

RE: Expedited Judicial Review Request

Akin Gump/HC A 2004-2005 Medicare Advantage Days Group

FYE 2OO5

PRRB Case Nos. 07-0005GC

Dear Mr. Keough:

The provider Reimbursement Review Board (Board) has reviewed the Providers' Augrtst 7 , 2017

request for expedited judicial review (EJR) (received August 8, 2017) for the above-referenced

appeal. The Board's determination is set forth below'

The issue in this appeal is:

[W]hether Medicarc Part C patients are 'ontitled to benefits' under

Þart A, such that they should be counted in the Medicare Part

A/SSI [Supplemental Security Income] fraction and excluded from

the Meìicaid fraction numerator ot vice-versa'l

Statutory and Regulatory Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

å-ount. p". ¿it"ttutg", subjeòt to certain payment adjustments 3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

siecific factors.a These cases invoìveihe hospital-specific DSH adjustment, which requires the

I August 7,2017 EJR Request at 4.
2 se;42 u.s.c. $ l395ww(d)(l)-(5);42 c.F.R. Part4l2'
3 ld.
a See 42 tJ.S.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals thát serve a significantly
disproportionate number of low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentâge

("Dff'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also detemines the amount of the DSH payment to a qualifring

úospital.? The DPP is defined asthesumof two fractions expressed as percentages.s Those two
fractìons are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part ,A.."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
bene/ìts under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A ofthis subchapter . .

(emphasis added)

'ì'he Medicare/SSl fraction is computed annually by the Centers for Medicare & Metlioaid

Services C'CMS'), and thc Mcdicare contraotors use CMS' caloulation to compute a hospital's
DSFI payment adjustment.e

The statuie, 42 U.S.C. $ l395ww(dX5)(FXvi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denomi4ator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

5 See 42 U.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F R. $ 412.10ó.
6 See 42rJ.S.c. $$ 1395ww(dX5)(F)(i)(l) and (d)(s)(F)(v); a2 c.F.R. $ a12.106(c)(l).
7 See 42IJ.S.C. $$ l395ww(d)(s)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d).
E See 42U.5.C. $ t 39sww(d)(5)(F)(vi).
e 42 C.F.R. $ 4 r2. r 06(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but dot entitled to Medicare Part A, and divides that

number by the total nuriber of patient days in the same period.l0

Medicare Adva¡tage Pro eram

The Medicare program permits its beneficiaries to ¡eceive services from managed care enfities'

The managed care statute implementing payments to health maintena¡ce organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U'S.C' $ l395mm' The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B ofihis subchapter . . ."

Inpatient hospiial days foi Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
, U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

ii is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

1, 1987 , \¡/e vr'ere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1,1987 ' 
a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustment].12

At that time Medica¡e Part A paid for IIMO services and patients continued to be eligible for
Parl A.13

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Palt C were no longer entitled to have payment made for their

ro,t2 c.F-R. $ 4l2.lo6(bx4).
I I of Health and Human Services
r2 55 Fed. Reg.35,99A,39,994 (Sept.4, 1990).

) t3 Id.

" ì4 The Medicare Pañ C prograrn did not begin operating until Januaryl, 1999. See PL. 105-33, 1997HR2015.

codifiecl as 42u.5.C. g 1394w-21 Note (c) "Enrollment Transjtion Rule.- An indivjdual who is enrolled [in
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Medicarel on December 31 I998, with

to be effolled with that organization on
an eligible organization under. . . [42
Januiry l. 1999, under Part C olT¡tle

care under Part A. consistent with the statutory change, cMS did not include Medicare Part C

ã"v. ir,rr" SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.ts

No further guidance regarding dìe treatment of Part c 
-days 

in the DSH calculation was provided

until the 2004 Inpatient Prosp"eciive Payment System ('IPPS") proposed rules were published in

tlle pederal Register' ln thafnotice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefiti are no longer administered under Part A

. . . . once'd beneficíary elects Medicare Part C' those patient days

attributable to the beneficiary should not be included in the

Medicare fractíon of the DSH patient percentage' These patient

days shoutd be inclided in the count of total patient days ín the

Medicare fraction (the denominator)' and the patient's dryts for the

M+C benLficiary who is also eligibte for Medicaid would be

included ii the iumerator of the Medicaid fraction ' (emphasis

added)16

ThesecletarypurportedlychangedherpositionintheFederalfiscalyear(.FFY,)2005IPPS
final rule, Uynàting she was ".Ã'i.ing o* t"gulations at [42 C'F'R'] $ a12'106(b)(2)(i) to

i"li"ã" tú" á"vr asiociated with ¡tarãC1 tenèfrciaries in.the Medicare fraction of the DSH

"ri.uioriurr.",i 
ln responsc to o 

"ornrn"ni 
."garding this change, the Secretary explained that:

' . . lke do agree that once Medicare beneficiaries e:lect

Medicare Part C coverage, they are still' in some sense'

entitled to bene/ìts under Medicare Part A' We agree with

the cornmenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

not adopting as final our proposal stated in the May 19' 2003

propoid ,il, to include the days associated with M+C
-beieficiaries 

in the Medicaidfraction' Instead' we are

adopting a policy to include the patient days for M+C

beieficiaiies inihe Medícare fraction ' ' ' ifthe beneficiary

is also an SSI recipient, the patient days will be included in

U.S.C. l395mml shall be considered

Xvlll . . . ifthat organization as a

contract under that pall for providing services on January l, 1999 " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub L. 108-

1'73), enacted on December 8,2003, replaced the Medicare+Choice

Part C of Title XVIIIprogram under
r569 Fed. Reg. 48,918,49,099 (Aug l l, 2004)
1668 Fed. Reg. 27,1 54,27,208 (May 19,2003)'
17 69 Fed. Reg. at 49,099.

program with the new Medicare Advantage
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the nume¡ator of the Medica¡e fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.rE (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculaton

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the
FFY 2005 IPPS final rule. 

.As 
aieSult, Pârt C dáls were reQuired to be included iñ the Mediõare

fraction as of October 1,2004.

The U.S. Circuit Court fo¡ the District of Columbia in Atlina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.2l

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare
Part Â/SSI fraction and excluded from the Medicaid fraotion numerator or vico versa.

P¡ior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean
covered or paid by Medicare Pa¡t A. In the final rule for the FFY 2005, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.22

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a
logìcal outgrowth of the proposed rule."23 The Providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A/SSI fraction ahd removed from the Medicaid fraction remains in effect as set forth in 42
c. F.R. $ $ 4 12. 1 0 6(b)(2) (i)(B) and (bX2XiiiXB).

t8 ld.
te 72 Fed. Reg. 47,130,47,384 (Argùsi22,200'l).

'o 746 F. 3d I t02 (D.C. C¡.2014).
2r August 7.2017 EJR Request al L
22 69 Fed. Reg. ar 49,099.
21 Allinq at 1109.
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In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction a¡d the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the plocedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that

since tie Secretary has not acquiesced to the decision in Allina, TheBoard remains bound by the

regulation. Hence, EJR is appropriate'

Decision of the Board

Pursuant to 42lJ.S.C. $ l395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017)'the

Board is required to g¡ant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hóaring o.r ih" specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

cirallenge eìtheito the constitutionality ofa provision ofa statute ot to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2004'2005.

For purposes ofBoard jurisdiction over a p-articipant's appeals filed from a cost reporting period

thatinds on or before Decemher 30, 2008,24 the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issue

as a 
..self-disallowed cost," pursuant to the Supreme Court's reasonin g set out in Bethesda

Hospital Association v. Bowen.2

The Board has determined that participants involved with the instant EJR request have had PaÍ
c days excluded from the Medicaid fraction, had a specific adjustment to the SSI f¡action, or

propãrly protested the appealed issue such that the Board has jurisdiction to hear their respective

ãpp"a.. In addition, the pàrticipants' documentation shows that the estimated amount in

"ànt 
ou"rry exceeds $50¡00, ai required for a group appeal26 and the appeal was timely filed.

The estimáted amount in controversy is subject to recalculation by the Medicare contractor for

the actual final amount in each case.

24 For those providers that have appealed from both original and revised NPRs, the Board wiìl not issue a

jurisdictional determination for the revised NPR appeals. The Board has determined that these Providers have

jurisdictionally valid appeals pending for the.same fiscal year ends from the original NPRs; therefor€ reaching a

decision on thä revised'ÑRR ãppeals is futile as the outcome for these Providers will not be affected.
,5 r08 s.ct. 1255 (1988).
26 See 42 C.F.R. $ 405.1837.
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Board's Analysis Regarding the Appealed Issue

The group appeal in this EJR request span fiscal years subsequent to October 31,2004 and 2005,
thus the appealed cost reporting periods fali squarely within the time frame applicable to the
Secretary's FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit
vacated tlris regtlation in Allina for the time period at issue in these requests. However, the
Secretary has not formally acquiesced to that vacatur and, in this regard, has not published any
guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide). See generally Granr Med. Ctr. v. Burwell, 204 F. Supp. 3d 68, 77-82 (D.D.D.
2016), appeal filed,No. 76-5314 (D.C. Cir., Oct31,2016). Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located. S¿e 42 U.S.C. $ l395oo(fl(1). Based on the above, the Board must conclude
that it is otherwise bound by the regulation for purposes of this EJR request. 27

Boa¡d's Decision Reearding the EJR Request

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and that the
participants in these group appeals are entitled to a hearing before the
Board except as otherwise noted above;

2) based upon the participants' assefiions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), thcrc arc no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authority to decìde the legal question of whether 42
c.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2xiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and hereby
grants the providers' request for EJR for the issue and the subject years. The providers have 60

27 On August 8,2017, one ofthe Medicare contractors, \ryisconsin Physicians Service ("Vr'PS"), fìled an objection to
the EJR request in a number ofcases identified in the EJR request. In its filing, WPS argues that the Board should
deny the EJR request because the Board has the authority to decide the issue under appeal since it is not bound by
the Secretary's regulatjon that the federal district coun vacated iî All¡na. The Board's explanatjon of its authority
regarding this issue addresses the arguments set out in WPS' chaÌlenge.
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L. Sue Andersen
Clal.ton J. Nix, Esq.

Jack Ahern, MBA, CHFP
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Gregory H. Ziegler, CPA. CPC-A

FORTHEBOARD:

L. Sue A¡dersen
Chairmperson

Enclosures: 42U.5.C. $ 1395oo(f)
Schedule of Providers

cc: Byron Lamprecht, Wisconsin Physician Service (Certified Maii w/Schedules of Providers)

Wìlson Leong, (w/Schedules of Providers)

days from the receipt of this decision to institute the appropriate action for judicial review. Since

ttris is the oniy issuè under dispute, the Board hereby closes the case'

Board Membe¡s ParticiPatinq:



DEPARTMENT OF HEALTH & HUMAN SERVICES,,V( Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
4LO-746-2677

,:SEPr 0 ? 2017Certified Mail

Stephanie A. Webster, Esq
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 2003 6- 1 5 64

RE: Expedited Judicial Review Determination
Akin Gump 2013-2014 Post-Allina Decision DSH

Part C DaYs GrouPs

PRRB Case Nos.16-O326GC & 16-1623GC1

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' August 8, 2017

request for expedited judicial review (EJR) (received August 9, 2017) for the above-referenced

appeals. The Board's determination is set forth below.

The issue in these appeals is:

Whether "enrollees in [Medicare] Part C patients are 'entitled to
benefits' under Parl A, such that thev should be counted in the
Medicare [Part A/SSI2] fraction, or whether, ifnot regarded as

'entitled to benefits under Part A,' they should instead be included
in the Medicaid fraction" of the DSH3 adjustment.a

Statutory and Resulatorv Backeround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").5 Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subjêct to certain payment adjustments.6

' The Augusr 8,201? EJR Request also included case number 16-1761GC. The Board is requesting additional

information for this case and the request is being sent under separate cover.
2 "SSI" is the acronym for "supplemental Security lncome."
3'DSH' is the acronym for "disproportionate share hospital."
a Providers' August 8, 2017 EJR Request at 4.
5 See 42 tJ.S.C. $ l395ww(d)(l>(5);42 C.F.R. Part4l2.
6ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

;;;.ift;f"","t..7 These cases involve-the hospital-specific_DSH adjustment, whìch requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number ol low-income patienls'"

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

i;;#t., e.'u pro"y fot u,ilization by low-income patients,.the DPP determines a hospital's

àualifìcâtion ur å ¡Sif, and it also detèrmines the amount of the DSH payment to a quali$ing

Ëorp;oL to îtt" ppp is defined as the sum of two fractions expressed as percentages. ' ' Those

two fractions are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The stature, 42 U.S.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numelator of which is

the number of such hospital's patient days for such period which

were rnade up ofpatients who (for such days) were entitled to

benefits under pdrt A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of-this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under parl A of this subchapter ' ' ' '
(emPhasis arlded)

The Medicare/ssl fraction is computed armually by the centers tbr Medicare & Medicaid

Services C.CMS-), and the Medicãre contractors use CMS' calculation to compute a hospital's

DSH payment adjustment' r2

The statute, 42 U.S.C. $ 1395ww(d)(5)GXvÐ(tD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospitai's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entitled to benefits under

part A ol;his;ubchapter, and the denominator of which is the total

number of the hospital's patient days for such period' (emphasis

added)

7 See 42 U.S.C. S l395ww(dX5).
s see42 U.S.c. S 1395\,vw(dx5xF)(i)(l); a2 C F R $ a12:19! 

^ - *
" 1"" ai u.á.c. ðs r :ss*ùãi:txrxi)0) and (dx5)(F)("), a? 9 | R: $ a r2 106(c)(l)'

'" s", q2 u"si."$o I ¡ss.;(áxjxpxi") and (vii)-(xiii); 42 C F R $ 412 106(d)'
t t See 42 n.5.C. $ l 395ww(dX5)(F)(vi).
,2 42 c.F.R. $ 412.106(bx2)-(3).



The Medicare contractor dete¡mines the number of the hospital's patient days of service for

*¡i"h putientr *ere eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period'r3

Medicare Advantage Pro gram

The Medicare program permits its benehciaries to receive services from managed care entities.

ih" .*ug"d ä.Jrtutui" implementing payments to health maintenance organizations

(;.ifurOy'i*¿ competitive medical plans ("CMPs") is found at 42 U.S'C. g 1395mm' The

àt*ut" ut42U.S.C.¡ 1395mm(a)(5) provides for "payment to the eligible organization undel

this section for individuals enrolied under this section with the organization and entitled to

benefrts under part A of this subchapter and enrolled under part B of this subchapter . . '"
Inputi"rrt hospiìal days for Medicaré beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare IIMO patient care days'

In the Septembe r 4,7990Federal Register, the Secretaryra stated that:

Based on the language of section i 886(d)(5)(Fþi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

dispropõrtionate share adjustment computatiffi should include

"pátients who were entitled to benefits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patl""ti *fto receive care at a qualifìed HMO' Prior to December

1, tSSl,\¡r'e vvere not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable tu

fold this number into the calculation [of the DSH adjustment]'

However, as of December | ' 1981 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

inclutling 1IMO days in the SSl/Medicare percentage [of the DSH

adjustment l.r5

At that time Medicare Pafi A paid fo¡ HMO seryices and patients continued to be eiigible for

Part A.ló

With the crcation of Mcdicare Pa¡t C in 199'7,t1 Medicare beneficiaries who opted for managed

care coverage Ùncler Medicare Part C were no longer entitled to have payment made for their
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r3 ¿2 c.F.R. s 4l2.lo6(bx4).
ra of Health and Human Services
15 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)
tG Id-
|7 The Medicare Part C program did not begin operating until Jaruanl l, 1999 ' See P.L' 105-33, l997 HR 2015,

"oii¡eaa 
as nU.S.C. $ 1397w-21 Note (c)i'Enrollment Transition Rule.- An individual who is enrolled [in
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Pa¡t C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.18

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benefrcidry should not be included in the

Medicare fraction of the DSH patient percenlage These patient

days should be included in the count of total patient days in the

Medícare fraction (the denominator), and the paîient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numeraÍor of the Medicaid fraction. . . (emphasis

added)re

The secretary purporledly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F'R'] $ a12'106(b)(2Xi) to

include the days associated \ iith lPaft c] beneficiaries in the Medica¡e fraction ofthe DSH

calculation."2o In response to a comment regarding this change, the Secretary explained that:

. ..'We do agree that once Medicare beneficiaries elacl

Medicare Part C coYeragc, thcl' 6¡"u still, in some sense'

entitled to benefits under Medicare Part A. We agree with
the cornmenter that these days should be included in the

Medicare fraction of the DSII calculation' Therefore, we are

not adopting as final our proposal stated ín the May 19' 2003
proposed rule to include the days associated with M+C
beneficiaríes in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . .. . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

Medicarel on December 3 I 1998, with an eligible organization under . . . [42 U.S.C. 1395mm] shall be considered

to be enrollecl with that organization on January l, 1999, under Part C of Title XVIII . . if that organization as a

contract under that part for providing services on January 1, 1999 " This was also k¡own as

Medicare+Choice. ihe Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, ¡eplaced the Medicare+Choice program with the nevr' Medicare Advantage

program under Part C of Title XVIII.
rE69 Fed. Reg. 48,918, 49,099 (Arrg. 11 

' 
2Oo4).

reó8 Fed. Reg. 27.1 54,27 ,2oB (May 19. 2003).
20 69 Fed. Reg. at 49,099.



Akin Grump 2013-2014 Post-Allina Decision DSH Part C Days Groups

EJR Determination
Case Nos. 16-0326GC &' l6-1623GC
Page 5

regulations at $ 412.106(bx2)(i) to include the days

asiociated with M+C beneficiaries in the Medicare f¡action

of the DSH calculation.2r (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSH calculation'

Alrhough the change in policy regarding 42 c.F.R. $ 4l 2. 106(bX2XB) was included in the

Augusil 1, 2004 Fãderai Register, no change to the regulatory language was published until

Aui¡1st 22,2007 when the FFY 2008 final rule was issued.2z In that publication the Secretary

noõd thut no ."gulatory change had in fact occuffed, and announced that she had made
,'technical con"ãtion.': to theiegulatory language consistent with the change announced in the

FFy 2005 IppS fìnal rule. As ãresult, Part C days were required to be included in the Medicare

fraction as of Oc(ober I , 2004.

The U.S. Circuit Courl for the District of C oltmbia in Atlina Healthcsre Services v. Sebelius,23

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not^binding

in actions by other hospitals. Further, the Sec¡etary has not acquiesced to that decision.2a

Providers' Request for EJR

Bifurcation

In the cover letter to the EJR request, the Provitlers pointed out that the issue in these appeals is

the inclusion ofpart C days in the Medicare Part A/SSI fractions and the exolusio frorlt the

Medicaid fraoliorr of Palt C days for Medicaid cligible patients. The Providers asked that the

EJR decision involve only the portions of the Providers' cost years prior to octobe¡ 1, 2013.

EJR Request

The p¡oviders note that they are the same plaintiffs that prevailed in AIIina L They expected to

have their Parl c days appropriately treated for periods prior to october 1, 2013 since they had

prevailed in Allina ánd itle iourt issued a vacatur of the 2004 rule on Part C days. However, the
'S""r.tury 

has not acquiesced to the decision and the Providers have. Since the Secretary has not

u"qui".""a, the Board remains bound by the 2004 ¡¡le 42 C.F.R. $ 412.106(b)(2), and lacks the

autlority tá decide the validity ofthe Secretary's continued application ofthe 2005 rule found at

42C,F.R.$412.106(bX2)-(3).Consequently,theProvidersassert,EJRisappropriate.

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new piicy to begin counting Part C days in the,Medicare Part A/SSI fraction, the

Secretary treated Þart C patients as not entitled to benefits under Part A, rather they should be

2tld.
22 72 Fed. Reg. 47,1 30, 47,38 4 (AuEusL 22,2007) '
23 146 F.3d I102 (D C Cir'2014).
¿a August 8.2017 EJR Request at I
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included in the Medicaid fraction of the DSH adjustment.2s In the May 2004 proposed rule for

Federal fiscal year 2005, the Secretary proposed 'to clarify" her long held position that "once a

benefrciary elects Medicare Part C, those patient days attributable to the beneficiary should not

be included in the Medica¡e fraction ofthã DSH patient percentage'"26 Further, the Secretary

vr'ent on, "[t]hese days should be included in the count of total patient days in the Medicaid

fraction (the denominator), and the patients' days for a lPart C] beneficiary yho is also eligible

for Mediàaid would be inôluded in the numerator of the Medicaid fraction."27 The Secretary

explained that.,once a beneficiary has elected to join a Medicare Advantage plan, that

beneficiary's benefits a¡e no longer administered under Part A'"28

However, in the final rule for the Federal fiscal year 2005, the Secretary reversed coutse and

adopted a policy to include Part C days in the Medicare Part A./SSI fraction and exclude the Part

C aäys frorm tfrË Medicaid fraction effective October 7,2004.2e The Secretary's actions were

ßúgáted in AUina 1 in which the Court concluded that the Secretary's final ¡ule was not a logical

outgro*th of the proposed rule a¡d a vacatul was warranted. The Secretary has continued to

issu"e the DSH fractións as he has for prior years as if the vacatur had never happened, or issuing

a new rule without notice-and-comment rulemaking.30 The Providers have separate multiple

court actions challenging the calculation ofthe Providers'DSH adjustment in later years.3l

The providers are seeking EJR over the appeal because the Board does not have the authority to

decide the current substantive or procedural validity ofthe 2004 rule vacated in Allina I or rhe

continued application ofthat ¡ule or its policy applied to period prior to october

Decision of the Board

Request 1o B ilurcate

The Board hereby denies the Providers' request to bifurcate the appeals into Federal fiscal year

2013 and 2014 aipeats. The statute,42 U.S.C. g 1395ww(d)(5)(F)(vii) and (viii) states that the

formula used to àetetmine the disproportionate adjustment is made for a cost reporting period.

Pursuant to 42 C.F.R. $ 412.106(bx2) (2013), CMS calculated the EJR participants' ssl
percentages using the first month ofeach participants' fiscal year. The regulation states that for

ea"tr mollr of the federal fiscal year in which the hospital's cost reporting períod begins, CMS

(i) determines the number of patient days that (A) are associated with discharges occurring

àíring 
"ach 

month; and (B) are fumished to patients who during that month were entitled to

Mediãare Part A (including Medicare Advantage (Part C) and SSI, excluding those patients who

received only state supplementation; (ii) adds the results for the whole period; and (iii) divides

25 Providers' EJR Request at 4 citing to Allina 746 F 3d at I 105

'z6 
68 Fed Reg. at27,208.

21 ld.
28 Id.

" 69 Fed Reg. 49,099 (Aug. l1 ,2004).
ro Providers' EJR request at 7.
3t Id.
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the number determined under paragraph (b)(2)(ii) of this section by the total number ofdays that

(A) are associated with dischargesihat occur during that period; and are fumished to patients

àníitt"¿ to Medicare pa¡t A (including Medica¡e Advantage (Part C)). (Emphasis added)

The statute and the regulation are clear, the DSH a justment is made foÏ a cost reporling period'

There are not two different DSH adjustments for cost reports that ovellap two Federal fiscal

years. Consequently, bifurcation is not appropriate'

EJR Decision

pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to gfant an eìä iequest if it dete¡mines that (i) the Board has jurisdiction to

conduct a hearing on ihe specific mattêr at issue; and (ii) the Board lacks the authority to decide a

specifìc legal qu-estion reievant to the specific mattel at issue because the legal question is a

"'frutt"og" "Ttn"ito 
the constitutionality ofã provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals wjthin this EJR request have filed appeals

invoiving f:rs"al years 20[3 and20l4, but each utilize a FFY 2013 SSI ratio.

with respect to a participant's appeals filed from a.cost reporting period that ends on or after

Decembår 31 , 20óS, in órder to àemonstrate dissatisfaction with the amount of Medica¡e

p"ñ; for t|e appealed issue, a participant filing an appeal from an original NPR must show

ihát th" M"di"ute contractor adjusted its SSI fraction when it settled the partiuipi f 's cc'st report

or the parlicipant must have self-disallowed the appealed issue by filing its cost report under

protesi.32 In case number l6-1623GC, Provider # 5 Methodist Charlton Medical Center

ff-uia". nutllb er 45-0723) filed its appeal from a Notice of Program Reimbursement OJPR) In

òur" nu-b", l6-0326cc,Provide¡s # 3 Huntingdon Hospital (provider number 33-0045) and #8

Lenox Hill Hospital (provider number 33-0119) filed their appeals from NPRs.

The remaining providers in these cases have not received final determinations for the fiscal years

unã", upp"^t ãnd filed their appeals under the provisions of 42 C.F.R. 9405.1835(c)(1). This

relrilation permits provide.. io fìI" appeals where a final contractor determination for the

p.ã,rla".', åost repåti.rg period is noilssued (through no fault of the provider) within 12 months

ãfter the date of åceiptÇ the contractor ofthe provider's perfected cost report or amended cost

report.33

12 See 42 C.F.k. S 405.1835 (2008)
31 A number of providers in case numbers 16-0326GC an d l6-l623GC have two or more appeals listed \tithin the

Schedule of Providers ('SoP") for the same Provider. The first appeal is based upon the submission ofthe as-filed

cost report and the subsequent appeal(s) is based upon the submission ofan amended cost report for the same fiscal

yea¡ end. As the Vedicaie contracfor di¿ ¡lot issue an NPR fol'nlost oftl'ìese cost leports, each provider'S acccptpd

ámánJeJ cost report "supersedes" the early filing, thus the Board has made ajurisdictional determination rega¡d¡ng

t¡"Ë¡i. ."q"*t 'f"t the amended cost r"pott uppäâtt. The Provider Representative obviously understood this and



The Board has determined that participants involved with the instant EJR request have had Part

C Jays excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or

ptopå¡V ptot*ted the appealed issue such that the Board has jurisdiction to hear their respective

ãú;^ir. In addition, the participants' documentation shows that the estimated amount in

"ãit 
*"rry 

"*"""¿Á 
$SO,OOO, ás required for a gtoup appeal3a and the appeals were timely filed'

The estimated amount in controversy is subject to recalculation by the Medica¡e contractor for

the actual final amount in each case.

In addition, the participants' documentation shows that the estimated amount in controversy

exceeds SS'O,OOô, as required for a group appeal35 and the appeals were timely filed' Thc

estimated amount in controversy isiub¡ect to recalculation by the Medicare contractor for the

actual final amount in each case.

Board's Analysis Regarding the Appealed Issue

The group appeals in this EJR request span fiscal years 2013 and 2014 but each utilize a FFY

ZOt iSSí¡aiiã, thus the appealediost reponing periods fall squarely within the time frame

applicable to the Secretary; s FFY 2005 iPPS tul" b"ing challenged. The Board recognizes that

ttrå O.C. Circuit vacated this regulation in I llina for the time period at issue in these 
- .

requests. However, the Secretiry has not formalìy acquiesced to that vacatur and, in this regard,

has not puUlished áy guidance ón how the vacatur is being implemènted (e.g'' only circuit-wide

versus nationwi de). Sie generally Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,71-82

(D.D.D. 2016), appeatJiled,No,'16-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D.c. cirouit

ìr tfr" o"fy 
"i."uiiio 

daie that has vacated the regulation and, if the Board were to glant EJR, the

provide¡s'would have the right to bring suit in either the D.C. Circuit or the circuit within whioh

th"y ;" bcaled. See 42U.5,C. g 1395oo(Ð(1). Based on.the above' the Board must conclude

thai it is otherwise bound by the regulation for purposes of this EJR request.

Akin Grump 2013-2014 Post-Allina Decision DSH Part C Days Groups
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has listed ,,superseded,, in the 
,.Amount of Reimbursement" column on lhe SOP the original cost report appcals and

some ofthe amended cost report appeals where yet another amended cost leport was f¡led. The Providers listed

below submitted amended cost report filings for case numbers l6-0326GC and 16-l623GC'

Case number l6-0326GC:
# i Southside HosPital;
# 4, #5 and # 6 North Shore University Flospital;

# 9 Staten lsland Hospital;
llll and#12 Long ìsland Jewish Medical Center'

# l4 Forest Hills Hospital; and

I l6 Frrnklin l-losp¡tal

Case number 16-1623GC:
# 1 Methodist Dallas Medical Center

# 3 and 4 Methodist Charlton Medical Center

To avoid any confusion, the Board has indicated that the original cost repofi appeals and later amended.cost leport

upp"ut, inàtî"." ,uperieded by a third or fourth amended cost repoft submission are not included within this EJR

{Jq*r,.-'i¡1, t"roval is done'ty striking through thc listing for the line nu¡tbers referenced above on the SoP

)4 see 42 C.F.R. g 405.1837.
35 See 42 C.F.R. S 405.1837
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Board's Decision Reeardine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the- 
participants in these group appeals are entitled to a hearing before the

Board except as otherwise noted above;

2) based upon the parlicipants' assertions regarding 42 C'F'R'

$$ 412.ì06@ltjlfixe) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c'F.R. $$ 412.106(bx2)(Ð(B)

un¿ tUXZifiiO<S) properly falls withinìhe provisions of42 U.S.C. g 1395oo(Ð(1) and hereby

g.unìriiré pro.,iáers' iequest for EJR for the issue and the subject years. The providers have 60

ãuy. fro.ìh" r"ceipt ofthis decision to institute the appropriate action for judicial review' Since

this is the only issuè under dispute, the Boa¡d hereby closes these cases'

Board Members Part iciPatins:

L. Sue Anderson, Esq.

Clayton J. Nix, Esq.
Jack Ahem, MBA, CHFP
Gregory H- Ziegler, CPA, CPC-A

FOR THE BOARD:

Sue Andersen, Esq.

Chairperson

Enclosures: 4211.5.C. $ 1395oo(f)
Schedules of Providers

cc: Pam VanArsdale, NGS (Certified Mail w/ Schedules of Providers)

¡ilL tir¿ut", Novitas Soiutions (certified Mail *7schedules of Providers)

Wilson Leong, (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,.&

RE: Expedited Judicial Review Request

Hall Render Part C DaYs APPeals
FYE: 2006-2008, and 2012-2013
PRRB Case Nos.: 13-2583GC, l3-3072GC' l3-3134GC' 16-1613G and 16-1709G

Dear Ms. Griffin:

on August 11,2017,the Provider Reimbursement Review Board ('PRRB" or "Board") received

a requeit for expedited judicial review ("EJR ',) for the above-referenced appeals. The Board has

reviewed the request and hereby grants the request, as explained below.

Certified Mail

Maureen O'Brien Griffin
Hall, Render, Killian, I{eath & Lyrnan
500 North Meridian Street
Suiro 400
Indianapolis, IN 46204

' August I l, 2017 EJR Request at l.
2 See 42 \J .S.C. $ t 395ww(dXl)-(5);42 CF.R. Part4l2.
) Id.
4 See 42lJ.S.C. $ l395ww(d)(5).
5 See 42tJ.S.C. $ l39sww(d)(s)(F)(ixl); a2 c F R. $ 412.106.

Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2L2O7
4r0-7a6-267t

SEP, 0 7 2011,

The issue in these appeals is:

The improper inclusion by the [Medicare contractorl and the

Centers for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Aclvantage patienf s in the numerator

and [denominator] of the Medicare Proxy when calculating the 
.

dispioportionate share hospital (DSH) eligibility and payments'r

Statutorv and Requlatorv Backeround: Mgdicare DSH Pavlpent

part A of the Medicare Act covers "inpaiient hospital services." since 1983, the Medicare

progrrìm has paid most hospitals for the opèrating cogts of inpatient hospital services under the

proÀpective payment system C'PPS").'z Under PPS, Medicare pays predetermined, standardized
'amounts 

p"idis"h*g", subject tç certain payment adjustments 3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specifrc factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5
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A hospital may quaiify for a DSH adjustment based on its disproportionate patient percentage

(,,Dpp).6 As'a proxy for utilization by low-income patients, the DPP determines a hospital's

qualificátion as å OSif, un¿ it also determines the amount of the DSH payment to a clualifying

t"rpt,"f.t ifr" OPP is âefined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl"e fraction a¡d the "Medicaid" fraction' Both of

these fractions consider whether a patient was "entitled.to benefits under parl 4."

The statute, 42 U.S.C. $ l395ww(d)(5)(FX"Ð(D, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJìts under part A of this subchapter ' ' ' '

(emPhasis added)

The Medicare/SSl fraction is computed annually by cMS, and the Medicare contractors use

CMS' calculation to compute a hoìpital's DSH payment adjustment'r0

The statute, 42 U.S.C. $ l395ww(dx5)(F)(vi)(Il), defiries the Mcdicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of patients who (for such days) were eligibie for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who wete not entitled to benefits under

pctt A of;þis subchapter, and the denominator of which is the total

number-of the hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for

*ni"n puti"ntr were eiigible for Medicaid but not entitled to Medicare Part A, and divides that

,ruÀt"i UV ttt" total nuriber of patient days in the same petiod'rr

6 see 42tJ.S.C. $$ l39sww(d)(s)(FXD(I) and (dX5XF)(v); a2 c F'R $ 4t2106(c)(l)'
1 see 42 tJ.s.c. $ö I ¡ss,r*io(sxpxiv) and (vii>(xiii); 42cFR $ 412'106(d)'
I See 42U.5.C. $ 1395ww(d)(5XFXvi).
e "SSI" stands for "supplemental Security lncome "
ì0 4? C.F.R. S 412.106(bx2)-(3),
rr 42 C.F.R. $ 412.106(bx4).
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Medicare Advantage Program

The Medicare program permits its beneficiaries to receive setvices from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

.tutut" ut 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eiigible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and en¡olled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries en¡olled in IIMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, l99|Federal Register, the Secretaryr2 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which statesthat the

disproporlionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adj ustment].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were assooiated with
Medicare patients. Thcrcforc, since lhut lirtte wc ltuvc bcetr

including HMO days in the SSl/Medicare percontage [of the DSH
adjustmentl.r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.la

With the creation of Medicare Part C in 1997,15 Medicare benefrciaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Parl A. Consistent with the statutory change, CMS did not include Medicare Part C

12 of Health and Human Services
¡3 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).

!5 The Medicare Part C program did not begin operating until January l,1999. See P.L. 105-33, 1997 HR2015,

cotli./ìed ø 42tJ.S.C. g 1394w41 Notc (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on December 3l 1998, with an eligible organization under. . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIIL . ifthat organization as a

contract under that part for providing services on January 1,1999 . . . " This was also known as

Medicare+Chojce. The Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L l08-

173), cnactcd on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIll.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 200I-2004.16

No further guidance regarding the treatment ofPafi C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Parr C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentqge These patient

days should be íncluded in the count of total patienr days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfrdction ' (emphasis

added)r7

The secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the àays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."ld In response to a comment regarding this change, the Secretary explained that:

. . . We do qgree thdt once Medicarc beneficiaries elect

Metlicure .Part C coverage, they are still, ín some sense,

cntitlcd to bcnafits under Medicare Part A' We agree with
the ooñmenter thât these days shoultl be inclutletl i¡r the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal srarcd in the May 19' 2003

proposed rule to include the days associated with M+C
-beieficiaries 

in the Medicaidfraction' Iwtead, we are'

adopting a policl) to include the patient ddys for M+C
beieficiaries in the Medicare fraction ' ' ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the davs

associated with M+C beneficia¡ies in the Medicare fraction
ofthe DSH calculation.re (emphasis added)

This statcment would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Ì669 Fed. Reg. 48,918,49,099 (Aue. ll'2004).
r768 F"d. R"g. 27,154,27,208 (May 19,2003).
ìE 69 Fed. Reg. at 49,099.

'" Id.
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 1 1, 2004 Federat Register, no change to the regulatory language was publisheci until
August 22, 2007 when the FFY 2008 hnal rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact occurred, and a¡nounced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of C olumbia in Allina Healrhcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, as the providers point out, the Secretary has not
acquiesced or taken action to implement the decision22 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part C

patients are "entitled to benefits" under Part A, thereby requiring them to be counted in the

Medicare Paft A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits unde¡ Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits unde¡ Parl A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and arurounced a policy change. This policy was to include Part C days in the Medicare

Paft A/SSI fraction and exclude them from the Metlicaid fraction effeotive Ocf.ober 1,2004.23

In Attina, thc Cout affirmcd the district court's decision "that tho Seorotary's final rule was not a

logical outgrowth of the proposed rule."24 The providers claim that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Pa¡t

A/SSI fraction and removed from the Medicaid f¡action remains in effect as set forth in 42

c.F.R. $ $ 4 r2.t 06(b)(2)(iXB) and (bX2XiiÐ(B).

In these cases, the providers contend that all Parl C days should be excluded from the Part A./SSI

fraction and the Medicaid-eligible Palt C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity of the 2004 ntJe that the Board lacks the authority to grant. The providers argue that

since the Secretary has not acquiesced to the deòision in Allina, tI¡e Board remains bound by the

regulation and EJR is appropriate.

20 72 F ed. Reg. 47 ,130, 4'1 ,384 (Aue.22,200'1).
2t '746 F.3d 1102 (D.C. Cir.2014).
22 August I l, 2017 EJR Request at l0-12.
23 69 Fed. Reg. at 49,099.
24 AIIina at I109.
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Decision of the Board

Board's Authority

Under the Medicare statute codifred at 42 U.S.C. $ 1395oo(f)(l) and the regulations at 42 C.F.R.

S 405.1842(Ð(1) (2016), the Board is required to $ant a providerls EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionaìity of a provision ofa statute

or to the substantive or procedural validity of a regulation or CMS Ruling.

Jurisdictional Requirements

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing
on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pertinent

regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board
with respect to costs claimed on a timely filed çost report if it is dissatisfied with the final
determination of the Medicare contractot, the amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing was timely filed.2s

Most ofthe providers included in this EJR request filed appeals oftheir original notices of
program reimbursement ("NPRs") in which the Medicare contractor settled cost reporting
periods ending in2007,2008,2012 or 2013. One group consists ofproviders with appeals of
revised NPRs ("RNPRs") in which the Medicare contractor settled cost reporting periods ending
il 200(r.

For appcals of original NPRs for cost roporting periods ending before December 3 1, 2008, the

providers may demonstrate dissatisfaction with the amount of Medicare reimbursement of the

Part C days issue by claiming thé issue as a "self-disallowed cost" pursuant to the Supreme

CouÍ's reasoning set out in Bethesda Hospital Association v. Bowen.26

25 The regulations goveming Board jurisdiction begin at 42 C.F.R. $ 405.1835. These regulations are essentially lhe

same for the years covered by the appeats involved with the instant EJR request except for the sub-clause regarding

timely filing. For appeals filed prior to August 21, 2008, a hearing request is considered timely if it is filed within
180 days ofthe date the notice ofthe Medicare contractor's determination was mailed to the provider. 42 C.F.R. $

405.1841(a) QOOT). For appeals filed on or after August 21, 2008, a heaxing request is considered timely if it is
filed within I 80 days of the date of receipt oftbe final determination. 42 C.F.R. $ 405.1835(a) (2008)
,6 485 U.S. at 399 (19S8). Under the facts of B ethesda, the Board initially found that it rvas without jurisdiction to

review the providers' challenge to thc Scc¡ctary's regulation regarding appoftionment ofmâlpractice insurance costs

because the providers had "self-disallov[ed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme Court held that "[t]he Board may not decline to consider a provider's challenge to a

regulation of the Secretary on the ground that the provider failed to contest the ¡egulation's validity in the cost report

submitted to [the Medicare Conhactor]." The Court went on to state that "the submission ofa cost report in full
compliance with the unambiguous dictates ofthe Secretary's ntìes and regttlations does not, hy it-selt har the

provider from claiming dissatisfaction with the amount ofreimbursement allowed by those regulations."



Hall Render Part C DaYs APPeals

EJR Determination
Page 7

ForappéalsoforiginalNPRsforcostrepor.tingtimeperiodsendingonoraftetDecember3l,
ZOOS, itìe providers preserve their respeótive rights. to claim dissatisfaction with the amount of

iri"ii.-. p"V*"nt fàr a specific itern at issue by either including a claim for the specifrc item on

tt 
"l, ""rt 

Lion for the period where the provider seeks payment they believe to be in

accordance 
^with 

Medicare policy, or self-disallowing the sp-ecific item by following the

ãppii*¡i" pto""dures for filing â 
"ost 

t"port under protest'27

For appeals ofRNPRs for cost reporting periods ending_in the 2006 calendar year, the Providers

must demonstrate that the irru" ,i¿"t tãui"* was specifically revisited on reopening'28

Jurisdictional Detetmination fo¡ Providers

The Bóard finds that all providers involved with the instant EJR request have had Parl C days

excluded from the Mediôaid fraction, have had a specific adjustment to the SSI fraction, or have

p."p.rv p."t"sed/self-disallowecl the appealed issue_ such that the Board has jurisdiction to hear

ït 
"i. 

.".p""ti r" appeals. In addition, thã providers' do-cumentation shows that the estimated

amount in controvàrsy for each group appeal exceeds $50,000 and the appeals were timely filed.

The estimated u.ouni in controiersy is subject to recalculation by the Medicare contractor for

the actual final amount in each case.

Board's Analvsis Reeardine Its Authoritv to Consider the Apigêled¡sl¿g

The providers within this EJR request filed appeals covering cost reporting periodswith fiscal

y"ur, 
"rra-g 

2006-2008, and ZOIZ-ZO1Z, thui the cost reporting pe^riods fall squarely within the

iimc tiame ihat covers the Secretary's final rule being challenged.2e In addition, the Board

'.Ë""gr'ir;r 
u*, the D.C. Circuit vaóatcd thc rcgulation tn Altina for the time period at issue in

tfr".Jr"qr"rtr. However, the Secretary has not formaliy acquiesced.to tlrat vacalu¡ and, in this

."g*¿,r'u.notpublishedanyguidanceonhowthevacaturisbeingimplemented(e'g.,only
ciicuitlwide veisus nationwidã; . See generølly Grant Med. Ctr' v' Burwell,264 F Supp 3d 68'

71-82 (D.D.D.2016), appeal/led,N;. l6-5314(D'C Cir', oct 31,2016)' Moreover' the D C'

Circuii is the only circuii to dâte that has vacated the regulation and, if the Board were to grant

Èin,,t 
" 

p¡ovideis would have the right to bring .suit in ejther the D'C. Circuit o¿ the circuit

wirhin which they are located. See qlu.S.C. $ 1395oo(f)(1). In addition, within its July 25,

21 42 Q.F.R. $ aos.1835(axl) (2008).
28 For RNpRs issued prior to augusí21, 2008, Board jurisdicfion over a provider's RNPR aPPeal is assessed under

rhe holding in HCI Heatth serv¡ces i. iha6á,Zl f .id øt+ çD C Cir. 1994). In HCA Health Servlces, the Circuit

Cour¡ held"that when a Medicare contractor reopens its original determination regarding the amounts of

reimbursement that a tueai"ure p.oviJer is to receive ¿uitl tlle provider appeals this dccision, the.Board's jurisdiction

ir'n-io¿ i" ,¡" ,p"cific issues revisiteJ on ,"op"ning, and doès not extend further to all determinations underlying

the original NPR.
2e As stated in the Fy 2014 Ipps Final Rule, the secretary "proposed to reaclopt the policy of cotrnting the days of

p"ii"",r "ir"iil¿ 
in Va ptun, in theiedicaie fraction oftnè OÞe¡,11'thus "sought public comments fiom ¡nterested

ñâÍriêq ,, ff,lôwine nì.rblication ofthe FY 2014 IPPS Proposed Rule,78 Fed. Reg 27578 (May 10,2013)

ü;;å;"ìr, ;¡"'ö;;;;iJü;¿"¿ trri' bsH po¡"v ror FFY 2014 a¡d subsequent veafs on Ausust 1e,.2013, in the

Fy 2014 IlpS Final Rulc. Sec 78 rlJ. n"g !o+l-0, soOts (Aug. l9,20l3). Thoþrovider appoals in tho instant EJR

request are all based upon FY 2013 cost reporting periods and earlier'
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2017 decision i¡ Attina Health Services v. Price, the D.C. Circuit Court agreed with the Board's

determination to grant EJR for the identical issue involved in the instant EJR request.lo

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the providers

in these appeals are entitled to a hearing before the Board;

2) based upon the providers' assertions regarding 42 C.F.R.

$$ 412.106(bX2XÐ(B) and (b)(2xiiÐ(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regu laÏion (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(bX2XÐ@) and (bX2Xiii)(B), are va1id.

Accordingly, the Board finds that the question ofthe validity of 42 c.F.R. $$ 412.106(bX2)(Ð(B)

and (bX2xiiÐ(B) properly falls within the provisions of 42 u.S.c. $ 1395oo(f1(1) and hereby

grants the provideis' r.equest for EJR for the issue and the subject years. The providers have 60

ãays from ihe receipt of this decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Members Pafticipatins: FOR THE BOARD:

L. Sue Andersen, Esq.
Clay'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler, CPA, CPC-A

'ø.h1".-^
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f.¡
Schedules of Providers, List of Cases

cc: Danene Hartley, National Govemment Services (Certified Mail dSchedules of Providers)

I_aurie Polson, Palmetto GBA c/o NGS (Certified Mail w/schedules of Providers)

Barb Hinkle, cahaba GBA c/o National Government Services, Inc. (certified Mail
dSchedules of Providers)

Wilson Leong, FSS (w/Schedules of Providers)

30 See No. 1 6-525 5, 2017 WL 3 1 37996 (D C' Cir' July 25, 2017)



DEPARTMENT OF HEALTH & HUMAN SERVICES,& Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
4to-746-267t

Certified Mail stP 0 ? 2ü7

Christopher L. Keough, Esq.
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1 564

RE: Expedited Judicial Review Request
Akin Gump/HCA 2006 DSH Medicare Advantage Days Group
FYE 2006
PRRB Case Nos. 08-0286GC

Dear Mr. Keough:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' August 18,

2017 request for expedited judicial review (EJR) (received August 21,20i7) for the above-

referenced appeal. The Boa¡d's determination is set foÍh below.

The issue in this appeal is:

[W]hether Medica¡e Part C patients are 'entitled to benefits' under
Part A, such that they should be counted in the Medicare Part
A./SSI [Supplemental Security Income] fraction and excluded from
the Medicaid fraction numeratot or vice-versa.l

Statutory and Requlatorv Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospitaì services.i' Since 1983, the Medicare
p¡ogram has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS').'? Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specifrc DSH adjustment, which requires the

!August 18,2017 EJR Request at4.
2 See 42U.5.C. $ l395ww(d)(l)-(5);42 C.F.R. Paft 412.
3Id.
a See 42 U.S.C. $ I39sww(d)(s).
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secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(*nrr'1.u a. u p.o*y for utilization by low-income patientl 
-th"PlJ 

determines a hospital's

iualifrcátion as å OSif, an¿ lt a.lso determines the amount of the DSH payment to a qualifring

t.rpi "ij- 
i¡r Dpp is âefined as the sum of two fractions expressed as percentages.s {hose two

fractions a¡e referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction.' Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

. the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entìtled to

benefits under part A of this Subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation¡ under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of rhis subchapter ' ' ' '
(emPhasis added)

The Medicare/SSl fiaction is computed annually by the Centers for Medicare & Medicaid

Services C.CMS'), and the Medicãre contraotors use CMS' calculation to computc a hospital's

DSI{ payment adjustment.e

The sratute,42 U.S.C. $ 1395ww(dX5)(F)(viXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of patients who (for such days) were eiigible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program]' but who weÍþ not entitled to benefits under

part A of ihis subchapter, and the denominator of which is the total

number of the hospital's patien! days for such period (emphasis

added)

5 ,!ee 42 U.S.C. $ l395ww(d)(s)(FXi)(l); a2 C F R $ 412 106'
6 See 42u.s.C. $$ 139sww(dX5XFXi)0) and (dXsXFXv); a2 c F'R' $ a12 106(c)(l)'
1 See 42V.s.c. $$ l395ww(dx5xF)(iv) and (v¡i)-(xiii); 42 c F'R' $ 412'106(d)'
8 See 42 U.S.C. $ l39sww(dx5xF)(vi).
e 42 C.F.R. $ 412.106(bx2)-(3).
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The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible fo¡ Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r0

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U:S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enroiled under tlis section with the organization and entitled to

benefits under part A of this subchapter and eruolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolied in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language ofsection 1886(dX5)(FXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who rer:eive u¿ue at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days of care associated

with Medicarc patielts in HMOs, and thereforc, wcrc unablc to

fold this number into the calculation [of the DSH adj ustment].

However, as ofDecember 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Meclicare Part C in 1997,t4 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro ¿2 c.F.R. $ 4 r2.lo6(bx4).
| | ofHealth and Human Services
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 Id.
ra The Medicare PartC program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

codiJìed as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

davs in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.1s

No further guidance regarding the treatment of Part c 
_days 

in the DSH calculation was provided

until the Z0õ4 Inpatieni Prosp'ective Payment System (*IPPS") proposed rules were published in

the Federal Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Patl A

. . . . once a beneficiary elects Medicare Part C' those patient days

atTributable to tie beneficiary should not be included in the

Medicare fraction ofthe DSH patient percentage These patient

days shoild be íncluded in the count oftotal patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benbficiary who ís also eligible for Medícaid would be

included in the numerator of the Medicaidfraction ' (emphasis

added)r6 '

The Secretary purporledly changed her position in the Federal fiscal year ('FFY) 2005 IPPS

flnalrule,bynotingshewas..revisingourregulationsat[42C.F'R.]$a12.106(bX2Xi)to
i""ira" tú" â"yr asiociated with [Part C] benefrciaries in.the Medicare fraction of the DSH

"åi"i*ti".."'i 
ln response to a còmment regarding this change, the Secretary explained that:

. . . Ile do agree that once Medicare beneJìciaries elect

Medícare Part C coverage, they dre still, in some sense'

entitled to beneJìts under Medicare Parl A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation Therefore, we are

n.ot adopting as final our proposal stated in the May I9' 2003

propotàd ,it" to include the days associated wíth M+C
-beieficiaries 

in the Medicaidfraction' Instead' we are

adopting a policy to include the patient days for M+C

beieficlartõs in the Medicare fraction ' ' ' if the beneficiary

is alio an SSI recipient, the patient days will be included in

Merticarel on December 31 1998, with an eligible organization under ' [42 U S C l395mm] shall be considered

,o ü" 
"n.oif"¿ 

with that organization on Januly 1, 1999, under part C ofTitle xvlll . . ifthat organization as a

"""ù""lut¿". 
,tt" part foiproviding services on January t' 1999 ' ' " This was also known as

f"f"ãì"ur"*C¡oi"". ih" M"åi"ur" Prã.cription Drug, Improvement and Modernization Act of2003 (Pub'L 108-

ìiij, 
"nuO"O 

o" December g, 2003, replãced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
it6ircd. ncg. +s,918,49,099 (Aug. 11,2004)'
r668 F"d. F(eg.27,154,21,208 (May 19,2003)'

'? 69 Fed. Reg. at 49,099.
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the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in policy rcgarding42 c.F.R. $ 412.106(bX2XB) was included in the

August 11,2004 Federal Register, no change to the regulato^ry language was published until

Aulust22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFy 2005 IPPS finai ¡ule. As a result, Part C days were required to be included in the Medicare

fraction as of October. 1,2004.

The U.S. Circuit Court for the District of Columbia in l// ina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the secretary has not acquiesced to that decision.2r

Providers' Request for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are
..entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Me<lir¡aitl hautiott ltuttterator r:r vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

lg86-20}4,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and ãnnounced a policy change. This policy was to include Part c days in the Medicare
part A/SSI fraction and éxcluãe them from thè Medicaid fraction effective October 1,2004.22

ln Allína, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed rule."23 The Providers point out that because the Secretary has

noi acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A./SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2XiiÐ(B).

tB Id.
te 72 Fed. Reg. 41 ,130,47,384 (August22,2007).
20 746 F.3d I102 (D.C. Cir.2014).
2r August 18, 2017 EJR Request at I .

22 69 Fed. Reg. at 49,099..
21 Allina at I109.
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In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The Providers maintain that

since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) Q017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofaprovision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

fudsdictlo¡al Dclçnntnatisq

The parlicipants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2006.

For purposes of Board jurisdiction over a participanl's appeals filed from a cost reporting period

that on or before December 30, 2008, the participant may demonstrate dissatisfaction with the

amount of Medicare reimbursement for the aþpealed issue by claiming the SSI/Part C issue as a
,.self'-disallowed cost," pursuant to the Supreme Court's feâsôning set out in Betå esda Hospitul
Association v. Bowen.24' 25

The Board has determined that participants involved with the instant EJR request have had Part

c days excluddd from the Medicaicl fraction, had a specific adjustment to the ssl fraction, or
properly protested the appealed issue such that the Board has jurisdiction to hear their respective

appeals. In addition, the participants' documentation shows that the estimated amount in

"àntro,n"rcy 
exceeds $50p00, as required for a group appeal26 and the áppeal was timely filed.

The estimated amount in controversy is subject to recalculation by the Medicare contractor for
the actual final amount in each case.

,4 108 S.Cr. 1255 (1988).
25 For those Providers that have appealed fiom both original and revised NPRs, the Board will not issue a

jurisdictìonal detemination for the revised NPR appeals. The Board has determined that these Providers have
jurisdictionalty valid appeals pending for the same fiscal year ends from the original NPRs; therefore reaching a

ãecision on the revised NPR appeals is futile as the outcome for these Provide¡s will not be affected.
26 See 42 C.F.R. $ 405.1837.
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Board's Analvsis Regarding the Appealed Issue

The group appeal in this E.IR request span fiscal year 2006, thus the appealed cost reporting

periods fall squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

being challenged. The Board recognizes that the D.C. Circuit vacated this regalation rn Allina
for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D. 2016),appealfiled,No.16-5314 (D.C. Cir., Oct

3 I , 201 6). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. 2?

Board's Decision Reeardine the EJR Requg$!

The Board finds that:

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXD) and (bX2XiiÐ(B), there are no findings öf fact

for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (b)(2)(iii)(B) properly falls within the provisions of42 U'S.C. $ 1395oo(f)(1) and hereby

grants the providers' request for EJR for the issue and the subject year. The providers have 60

1) it has jurisdiction over the matte¡ for the subject year and that the

participarits in these group appeals are entitled to a hearing before the

Board;

21 On Avgùst22,2017, oneofthe Medicare contractors, Wisconsin Physicians Service ("WPS"), fìled an objection

to the EJñ. request in a number ofcases identifìed in the EJR request. In its filing, WPS argues that the Board should

deny the EJRiequest because the Board has the authorjty to decide the issue under appeal since it is not bound by

the Secretary's régulation that the federal district court vacated in Allinq. The Board's explanation of its authority

regarding th¡s issue addresses the arguments set out in WPS' challenge.



Akin Grump/HCA 2006 DSH Medicare Advantage Days Groups

EJR Determination
Case No. 08-0286GC
Page 8

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes the case'

Board Members Participating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP
Gregory H. Ziegler, CPA. CPC-A

FOR THE BOARD:

fu*nu
L. Sue Andersen, Esq.

Chairperson

Enclosures: 42U.5.C. $ 1395oo(f)
Scheduie of Providers

cc: Byron Lamprecht, Wisconsin Physician Service (Certifìed Mail WSchedules of Providers)

Wilson Leong, (ilschedules of Providers)



DEPARTMENT OF HEALTH &. HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2L2O7
4LO-786-2671

sEP i ó 2017Certiîied Mail

Maureen O'Brien Grifñn
Hall, Render, Killian, Heath & LYman

500 North Meridian St¡eet
Suire 400
Indianapolis, IN 46204

RE Expedited Judicial Review Request

Hall Render Part C DaYs APPeais

FYE: 2008-2012
PRRB CaseNos': 13-2056GC, |3-2372GC, 14-1471GC,14-3291G,15-1864G andl6-|523G

Dear Ms. Griffin:

on August 22, 2017, fhe Provider Reimbursement Review Board ("PRRB" or "Board") received

u r"qrrÃt fo. 
"*pedited 

juclicial review ("EJR") for the above-referenced appeals. The Board has

reviéwed the request and hereby grants the request, as explained below'

The issue in these aPPeals is:

The improper inciusion by the [Medicare contractor] and the

Centers foi Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the nuntcralor

antl [tlenr:ruinator] of thc Mcdicare Proxy when calculating the 
.

dispioportionate share hospital (DSH) eligibility and payments'r

Statutory and Reeulatory Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital selvices." Since 1983, the Medicare

program has paid most hospitals for tle operating costs ofinpatient hospital services undet the

þrospective pãyment system ("PPS").2 Under PPS, Medicare pays predetenr.rined, standardized
'Àoirnt. p". dír"nu.g", subj eòt to certain payment adjustments 3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSFI adjustment, which requires the

sìcretary to provide increasecl PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients'5

I Avg\tsr 22,20'l'1 EJR Request at 2
2 See42U.5.C. $ l395ww(d)(l)-(5);42 C F R Part412'
3ld.
a See 42 U.S.C. $ l395ww(d)(5)
5 See 42tJ.S.C. $ l39sww(d)(s)(F)(i)(l); a2 c.F R $ 412 106'
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..Off,1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

Ëospital.7 The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two

fractions are refened to as the "Medicare/SSl"e fraction a¡d the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(pXvÐ(I), defines the Medioare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under pdfi A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such hscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of This subchapter . ' . .

(emphasis added)

The Medicare/sSl fraction is computed annually by cMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSH payment adjustment.l0

The statute,42 U.S.C. $ 1395ww(d)(5)(FXvÐ(ID, defines the Medicaid fraction as:

the fraction (expressed as a perr:errtage), llte tluttteratut uf which is

thc numbcr ofthe hospital's patient days for such period rvhich
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of;his¡ubchapter, and the denominator of which is the total
numbe¡ of the hospital's patient days for such period. (emphasis

added)

The Medicare contïactor dete¡mines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period'rl

6 See 42U.5.c. $$ I 3 gsww(d)(sXF)(iXl) and (d)(sXF)(v); 42 C F R. $ al2l06(c)(l)'
7 See 42u.5.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 C F R S 412.106(d)'
8 See 42 tJ.S.C. $ 1395ww(d)(s)(F)(vi).
e "SSl" stands for "supplemental Security Income."
,o 42 C.F.R. $ 412. r 06(bx2)-(3).
rr 42 C.F.R. $ 4l2.lo6(bx4).
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Medicare Advantage Proqram

The Mcdicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs') is found at 42 U.S.C. $ 1395mm. The

sratute at 42 U.S.C. $ 1395mm(a)(5) provides for "payrnent to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter a¡d enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in IIMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the Septembe r 4,1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fol<l this number into the calculation [of the DSH adjustment],
However, as of December 1, 1987, a field was included on the

Medicare Provider Ana.lysis and Review (MEDPAR) frle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment] . 

l 3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l4

with the creation of Medicare Part c in 1997,1s Medicare beneficiaries who opted for managed

care coverage under Medicare Paft C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

12 of Health and Human Services
r3 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
t4 Id.
f5 -fhe Medicare Paft C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codified as 42tJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l l ggS, with an eligible organization under . . . [42 U-S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTjtle XVIII . . ifthat organization as a

contract under that part for providing services on January |, 1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemizatjon Act of2003 (Pub.L- l08-
173), enacted on December E, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIll.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2007-2004.16

No fuither guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospãctive Payment System ("IPPS") proposed rules were published in

the Federai Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patíent days

attributdble to the beneficiary should not be included in the

Medicare fractíon of the DSH palient percentage These patient

days shoild be íncluded in the count oftotql patient days in the

þbdicaidfraction (the denominator)' and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fracflon (emphasis

added)r7

The Secretary purportedly changed her position in the Federal fisca1 year ("FFY") 2005 IPPS

final rule, tynãting she was "revising our regulations at [42 C.F.R.] $ a i 2.106(b)(2)(i) to

include túe âays associated with [Part C] beneficiaries in the Medìcare fraction of the DSH

calculation.',ìd In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Parî C coverage, the.y are still, in some sense'

entítled to benefits under Medicate Part A' We agree with
the commenter that these days should be included in the

Medicare fraetion of the DSH calculation Therefore, we are

not adopting as final our proposrtl stated in the May 19' 2003

proposàd rule to include the days associttted with M+C
'beieficiaries 

inthe Mcdìcaìd fraction lnstead, we are

adopting a policy to include the palient days for M+C
beieficlaries in the Medicare fractíon ' ' if the beneficiary

' 
is also an SSI recipient, the patient days will be included in

the numerator of the Medicale fraction We are revising our

regulations at $ 412.106(b\2xi) to include the days

asiociated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.re (emphasis added)

This statement denotes a requirement to include Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

1669 Fed. Reg. 48,918, 49,099 (Aug. 11,2004)'
r?68 Fed. Reg. 2't,154,2'7 ,208 (May 19, 2003)'

'8 69 Fed. Reg. at49,099.
te Id
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Although rhe change in policy rcgarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusil l, 2004 Fãderai Register, no change to the regulato^ry language was published until

xtiust 22,2007 when the FFY 200s finai ¡ule was issued.2o In that publication the Secretary

notãd that no regulatory chanþe had in fact occurred, and announced that she had made
,,tech¡ical .o.rJ.tionr'; to the iegulatory language consìstent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court fo¡ the District of C o\tmbia in Allina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, as the providers point out, the Secretary has not

acquiesced or taken action to impiement the decision22 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR requèst involves the question of whether Medicare Pafi c
patients aré "entitled to benefits" under Part A, thereby requiring them to be counted in the

iidedicare part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2}O4,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Pãrt A. In the ñnal rule for the FFY 2005, the Secretary reversed

course and 
'announced 

a policy change. This policy was to include Part C days in the Medicare
part A/SSI fraction and excluáe them from the Medibaid fraction effective October 1,2004.23

ln Allina,the Court affirmed the tlistrict court's decision "that the Sccrctary's final rulc was not a

logical outgro.wth-of the proposed ru1e."24 The providers claim that because the Secretary has

noi acquiesced to the decision, the 2004 regulation requiring Parl C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $ $ 4 1 2. 1 06(bX2XÐ(B) and (b)(2)(iii)(B).

In these cases, the providers contend that all Part C days shouìd be excluded from the Part A/SSi

fraction and the Mèdicaid-eligible Part c days should be included in the numerator of the

Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity of the 2004 rule that they claim the Board lacks the authority to grant. The providers

u.grr" ihut since the Secretary has not acquiesced to the decision in Allina,lheBoard remaìns

bound by the regulation and EJR is appropriate-

20 72 Fed. P.:eE. 47 ,l3O, 4't ,384 (Aug. 22,2007).
2t'746F.3d I 102 (D.C. Cir.2014).
22 A\gust 22,2017 EJR Request at 8
23 69 F€d. Reg. at 49,099.
24 Allina at 1109.
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Decision of the Board

Board's Authority

under the Medicare starute codified at 42 u.s.c. $ 1395oo(f)(1) and the regulations at 42 c.F.R.

$ 405.1842(Ð(1) (2016), thp Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity of a regulation or CMS Ruling.

Jurisdictional Requirements

The Board's analysis begins with the question of whether it hasjurisdiction to conduct a hearing

on the specific matter at issue for each ofthe providers requesting EJR. Pursuant to the pertinent

regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board

with respect to costs claimed on a timely filed cost report if it is dissatisfied with the fìnal

determination of the Medicare contractol, the amount in conÍovelsy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and_the request for hearing is filed within 180

days ofthe áâte ofreceipt of the final determination.2s

All of t]1e providers included in this EJR request filed appeals oftheir original notices ofprogram
reimbursement ("NPRs") in which the Medicare contractor settled cost reporting periods ending

between June 30, 2008, and Decemb er 37,2012-

For appeals oforiginal NPRs for cost reporting pcriurJs ertdilg beftrre Deceurber 31,2008, tlte

providcrs may demonstrate dissatisfaction with the amount of Medicare reimbursement of the

Parl C days issue by clairning the issue as a "self-disallowed cost" pursuant to the Supreme

Courl's réasoning set out in Bethesda Hospital Association v. Bowen.26

For appeals of original NPRS for cost reporting time periods ending on or after December 31,

2008, the providers preserve their respective rights to claim dissatisfaction with the amount of
Medicare payment for a specific item at issue by either including a claim for the sper:ilic itenr orr

their iost report for the period where the provider seeks payment they believe to be in
accordance with Medicare policy, or self-disallowing the specific item by following the

applicable procedures for filing a cost report under protest.2T

25 42 C.F.R. g 405.1815(a) (2008).
2ó 485 U.S. ui ¡SS (t StS). Under the facts of -B ethesda, fhe Board initially found that itwas $,ithout jurisdiction to

review the providers' challenge to the Secretary's regulation regardìng apportionment ofmalpractice insurance costs

because the providers had "sclf-disallowed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme Couft held tbat "[t]he Board may not decline to consider a provider's challenge to a

reguJation of the Secretary on the ground that the provider failed to contest the regulation's validity in the cost report

submitted to lthe Medicare Contractor]." The Court went on to state that "the submission ofa cost report in full

compliance with the unambiguous dictates ofthe Secretary's rules and regulations does not, by itself, bar the

provider fiom claiming dissatisfaction with the amount ofrejmbursement allowed by those regulations."
21 42 C.F.R. $ 405.183 s(a)( I ) (2008)
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Jurisdictional Determination for Providers

Following review ofthe providers' jurisdictional documentation, the Board finds that all

i-uia"rr'i""ofued with ihe instant EJR request have had an adjustment to the SSI fraction on

itreir respective NPRS. In addition, the providers' documentation shows that the estimated

amount in controversy for each group appeal exceeds $50,000 and the appeals were timely filed'

The estimated amount in controiersy is subject to recalculation by the Medicare contractor for

the actual final amount in each case'

Board's Analysis Reearding lts Authority to Consider the Appgalçd-Issuq

The providers within this EJR request filed appeals covering cost leporting periods with fiscal

y"-ä 
".r¿lng 

2008-2}l2,thus the cost reporting periods fall squarely within the time frame that

åo,r".. tlr" S"ecretaty's final rule being challenged.2s In addition, the Board recognizes that the

D.C. Circuit vacated the regulati on in Allina for the time period at issue in these

requests. However, the Seðretary has not formally acquiesced to that vacatul and' in this regard,

has not published any guidance ån how the vacatur is being implemented (e.g., only circuit-wide

versus nationwi de). Sòe generally Grant Med. C¡. v. Burwell,204 F. Supp.3d68'17-82

¡¡o¡.iolel, appeatfiled,No.'16_5314(D.C.Cir.,oct31,2016). Moreover,theD.c.circuit

ì. tfr" orrly 
"ir"uii 

io date that has vacated tLe regulation and, ifthe Board were to grant EJR, the

Providers would have the right to bring suit in either the D'c. circuit or the circuit within which

ifr"v *" located. ,S¿e 42 U.S.C.^$ 1395oo(Ð(1). In addition, within its ¡ttly 25' 2017 decision in

Attina Heatth Services y. Price,zl fheD.C. Circuit Court agreed with the^Board's determination

iã Á."* Èjn f". the identical issue involved in the instant EJR request'3o

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the providers
' 

in these appeals ale entitlcd to a hearing before the Board;
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2) based upon the providers' assertions regarding 42 C'F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and'regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.t06(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f.¡(1) and hereby

.. grants the providers' request for EJR for the issue and the subject years. The providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participating: FOR THE BOARD

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler, CPA, CPC-A

Úo¿"¿* {'8"".-,"-
Board Membe¡

Enclosures: 42 U.S.C. $ 1395oo(f.)
Schedules of Providers, List of Cases

cc: Danene Hartley, National Government Services (Cerlified Mail VSchedules of Providers)

Laurie Polson, Palmetto GBA c/o NGS (Certified Mail Schedules of Providers)
Byron Lamprecht, Wisconsin Physicians Service (Certifìed Mail w/Schedules of Providers)

. Wilson Leong, FSS (WSchedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

'r"&
Prov¡der Re¡mbursement Review Board
15Og Woodlawn Drive, Suite 100
Baltimore, MD 2t207
470-7A6-26tÌL

s$ 1 I2û17
CERTIFIED MAIL

Michael K¡uzick
Director of Finance
Norwalk Hospital
24 Stevens Street
Norwalk, CT 06856

RE: JurisdictionalDecision
Provider: Norwalk HosPital
Case Number: 13-1864
FYE: 09/30/2008

Pam VanArsdale
Appeals Lead
National Govemment Services, Inc.

MP: INA 101-4F42
P.O. Box 6474
Inôianapolis, lN 4 620 6-647 4

Dear Mr. Kruzick and Ms. VanArsdale:

Baclsround:

Norwalk Hospital, or the Provider, is appealing the amount of Medicare Reimbursement as determined

by the Medicare contractor. The following issu", -" stated in the Model Form A - Individual Appeal

Request atTab 3 - Appeal Issues:

1) Issue No. 1 is entitled i'Disproportionate Share Hospital Payment/Supplemental Security

Income percentage (provider Specific)" (hereinaller "DS[I/SSI Percentage Provider Speoifir:

' issue");

2) Issue No. 2 is entitled "Disproporlionate Share Hospital ('DSH')/Supplemental Security

Income (.ssl')(Systemic Errors)" (hereinafter "DSH/SSI Systemic Enors issue"); and

3) Issue No. 3 is entitled "Disproportionate Share }lospital Paymcnt - Medicaid Eligible Days"

(hereinafter "DSH Medicaid Eligible Days issue")'

A jurisdictional review of the appeal reveals an impediment wit]l Issue No. 1, and the Medicare

Contractor has filed ajurisdictional challenge with regards to Issue No 3'

The provider filed a Model Form D - Request to Transfe¡ an Issue to a Group Appeal regarding Issue

No. 2 (DSH/SSI Systemic Errors issue) to case No. 13-2694G on December 26, 2013.

Medicare Contractor's Position

The Medicare Contractor's position regarding Issue No. 3 for DSH Medicaid Eligible Days is that an

adjustment is required in oràer to meeithe jurisdictional rules of the Board, and the Medicare Contractor

diá not a just Medicaid days on the Provider's submitted cost report' The Medicare Contractor

indicates árat the number of Total Medicaid days on the submitted amended cost report ât Worksheet S-



,t - , 3. part I. line 12 equals the Total Medicaid days on the finalized cost repof. Because the Medicare
( ì c;;ä#ärää" v"¿i*iJ ¿"vs submiited by the Provider on worksheet.s-3, Part Ij on the

submitted cost report, the Medicare Contractor argues that the Board lacks jurisdiction over this matter'

The Frovider's Position

The Provider did not file a response to the Medicare contractor's August 14, 2015 Jurisdictional

Challenge. Ho*"u.r, ih" Provider did file a respo_nse to the Board's Alert 10' Through this Board

Alert, tlie Board urk"ä Þ.oui¿.¡. to brief the ISH Ir¡e¿icai¿ gligible Days issue' and to supply the

following provider-specific information/documentation to the extent it is not already in the appeal

record:

. A detailed description ofthe process that the provider used to ìdentify and accumulate the actual

Medicaid paid and unpaid eligible days that were reported and filed on the Medicare cost report

at issue.

. The number of additional Medicaid paid and unpaid eligible days that the provider is requesting

to be included in the DSH calculation'

. A detailed explanation why the additional Medicaid paid and unpaid eligible days at issue could

not be verifieã by the state at the time the cost repoft was filed. If there is more than one

explanation/reasån, identify how many ofthese days are associated with each

exPlanation/reason.

PRRB Case Number l3-1864
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See

The provider states it was unable to include all Medicaid eligible days on its cost report for-various

reasons such as the State's eligibility venclor provicìed eligibility verifrcation without inclucìing an

eligibility code on their reporti. Thå Provider also states that the State of Connecticut Medicaid agency

iyËi*lrv ru , to verify all Medicaid eligible days at the time of the P1ovider's sublrissiÚn Ùf its cost

.äp"". îft" Provider contends these isslues presented a practical impediment for identification ofall

fi¿iái"uiJ"figitle days as ottf," ¿ut" of theiiling ofthe cost report. See Provider's "Alert J0 Response"

(July 18,2014).

Board Decision

pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1S35 - 405.1840, a hospital has a right to a

fr"åing ¡"f-" the Boaid with resiect to costs claimed on a timely filed cost report if it is dissatisfied

with the final determination of thå Medicare contractor, the amount in controvèrsy is $10,000 or more

f"i Sio,ooo for a group), *iin" ."qu"., for a hearing is filed within 1 80 days of the date of receipt of

à. ftr,á deteminãtion. 42 U.S.C. $ 1395oo(a) provides' in relevant part:

Any provider of services which has filetJ a required cost rcport within the time specified

in it å regutations may obtain a hearing with respect to such cost report by a Provider

Reimbursement Review Board ' ' ' if -
(1) such Provider

(a)(i)isdissatisfiedwithafinaldeterminationoftheorganizationserving
asitslìscalintermediarypursuanttosectionl3g5hofthistitleastothe
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amount of total program reimbursement due the provider for the items and

services fumished to individuals for which payment may be made under
this subchapter for the period covered by this report.

Additionally, PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in
more than one appeal.

Pursuant to 42 C.F.R. 412.106(bX3), a Provider may request that CMS use its cost reporting period
instead of the Federal fiscal year in calculating the SSI percentage ofthe DSH payment calculation. It
must make such a request in writing to its Medicare Contractor.

Issue No. I "DSH/SSI Percentage Provider SpeciJic"

The Board finds that it has jurisdiction over the portion of Issue No. I (DSFVSSI Percentage Provider
Specific) challenging the data used to calculate the SSI percentage as there was an adjustment to the SSI

percentage (Adj. 2), and the appeal meets the amount in controversy and timely filing requirements.
However, the Board also finds that the inaccurate data portion oflssue No. 1 is duplicative oflssue No.

2, the DSH/SSI Systemic Errors'issue that was transferred to 13-2694G. The basis of both Issues is that
the SSI percentage is improperly calculated, and the Provider does not have the underlying data to
determine ifthe SSI percentage is accurate. The portion oflssue No. 1 challenging the accuracy ofthe
SSI ratio data now resides in Case No. 13-2694G.

Regarding the portion ofIssue No. l addressing realignment of the DSH calculation to the Provider's
fiscal year end, the Board finds that realignment using the Provider's fiscal year end is a Provider
election, and there is no evidence in the record thât the Medicare Contractor has made a ftnal
determination regalding this issue. Therefole, the Board does not have jurisdiction over the DSH/SSI
Percentage Provider Specific issue as the Provider cannot meet the "dissatisfaction with ¿l final
determination" jurisdictional requirement, and this pottion of Issue No. 1 pertaining to realignment of
the fiscal year end is dismissed from the appeal.

Issue No. 3 "DSH Medicaid Eligible Days"

The Board finds that pursuant to the rationale in Barberton Citizens Hosp. vs. CGS Administratols,
PRRB Dec. No. 2015-D5 (March 19, 2015)("Barbuton"), that ithas jurisdiotion over the Medicaid
Eligible Days issue. Norwalk Hospital has established that there was a practical impedíment to
capturing every Medicaid eligible day by the deadline for filing tliis cost report.

In Barberbn fhe Board states "pursuant to the concept of Îu|llity tn Bethesda, the Board has jurisdiction

of a hospital's appeal of additional Medicaid eligible days for the DSH adjustment calculation ifthat
hospital can establish a "practical impediment" as to why it could not claim these days at the time that it
lrletl its cost rep orL." Barberton aT4.

Norwalk Hospital filed a response to Board Alef 10 in this appeal explaining why it was not able to
obtain complete Medicaid eligibility verification from Medicaid State agencies at the time this cost

report was filed, and it has met the practical impediment standard.
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In conclusion, the Board dismisses Issue No. 1 (DSH/SSI Percentage Provider Specific) from the appeal

and finds that it has jurisdiction over Issue No. 3 (DSH Medicaid Eligible Days).

This appeal remains open. Review ofthis decision may be available under 42 U.S.C. $ 1395oo(f and

42 C.F.R. $$ 405.1875 and 405.1877 upon final disposition of this appeal'

Board Members

L. Sue Andersen, Esq.
Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP
Gregory Ziegler

cc: Wilson Leong, Esq., FSS

FOR THE BOARD

Esq.
Chairperson
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Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, suite 100
Baltimore, l4D 27207
4LO-7A6-267 L

srP22ml
Kenneth R. Marcus
Honigman Miller Schwartz & Cohn

660 Woodward Avenue
Suite 2290
Detroit, MI 48226-3506

RE: Expedited Judicial Review Request

Baptist Memorial Health care 
^corporation ('BMHCC) 2010 DSHI Ssl2/Medicaid

MËdicare Advantage Days CIRP3 Group

FYE: SePtember 30,2010
PRRB Case No.: l5-2666GC

Dear Mr. Marcus:

on August 17,2017,in response to BMHCC 2010 DSH SSfMedicaid Medicare Advantage

;;t;CiRpd"up,s expedited¡udiciat review_(,,EJR)request (received on July 21,2017),the

provider Reimbursement Review Board ("PRRB" or "Board") issued a Development Letter to

sùHðê,"g.¿ing one of its group participanls,.Baptist Memorial Hospital DeSoto Sourhaven,

provider No. 25-0141("eapü!t Naèåorial'). In its ilevelopment Letter, thelloard explained that

i.t was unable to make a jurísdictional determination regarding this provider because-_B\4HCC

frlJ an illegible Audit Adjustmenl Report for Baptist Memorial when it frled the CIRP group's

iirl.¿,"iä"!iä".,r-"nÀ.0' rrr" soard ìequested that,rrithin j0 days, BMHC6 (or the Ìr4etliuare
'contractor) providê the Board with a legible cupy of tho Audit Adjustment Report pertinent to

,h. 
"pp""i. 

on August 28, 2017, BMH-CC'S representative provided the legible Audit 
,,

Adjustment Repofi, as requested's Upon review of the newly fumished docuítent' the Board has

I The abbr€viation "DSH" stands for "disproportionate share hospital'"
2 The abbreviarion "SSI" stands for "Supplemental Secur¡ty lncome "

3 f¡e aUUreUation "CIRP" stands for "Common lssue Related Party "
. ù"ã"i¿ã C.f.n. g a05.1 8a2(e)(3)(ii) (2016), if tbe provider (or representative) has not submitted a complete EJR

,"qr." ,¡ã gá"r¿ åust, *ithin áò áàvt orr"céipt of ttre incomplete request, issue a written notice 1o the provider

¿"l"ri¡i"g i" detail rhe furthcr information that the provider must submit in order to complete the requesl.

5 When BMFICC,s ,"p."r"ntutiu" üi"J itre leg;Ule ÁuOlt adjustment Repolt for Daptist Mcmor.ial, the representative

"láì-"àir,oiÛ," 
e"aå had only ,,four ciays rãmain(ing) for tle Board to satisry the [EJR] deadline." Response to

o"'"top-"nt I-"tt"rat'1. However, the åpresentatìvã is incorrect. Under42 C.F'R. $ 405'1842(b)(2) (2016), the

Iti-ãîv i"ä"åi"i a¡e Board to muk" un EjR determination under section 1878(Ð(1) of the Act does not-besin to run

,.rnt;i ít Ë go-¿ finds jurisdiction to conduct a hearing on the matter at íssue ìn the EJR request and notifies the

provider that the prouid"r,, r"q.,"ri i. complete. Herã, tne BoarO ¿i¿ not receive BMHCC's completed request until

ür-"*i""¿ Baptisì Memorial,s Aud¡t Adju;tment Report.on.Au_güst 28, 2017. Therefore, pursuant to the above-

õd',Ç;|fi;;, ihe io-aay period forihe Board to make its EJR determination did not besin until August 28,

201'1.
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determined that it has jurisdiction to hear Baptist Memorial's appeal as included within the

instant CIRP group appeal and that it grants BMHCC's EJR request, as explained below.6

The issue in these appeals is:

[W]hether "enrollees in Medicare Part C are 'entitled to benefits'
under Part A, such that they should be counted in the Medicare

tPart A/SSII ftaction, or whether, ifnot regarded as 'entitled to
benefits rurder Part A,' they should instead be included in the

Medicaid fraction" of the DSH adjustment.T

Statutory and Resulatory Backqround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid moSt hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS).8 Under PPS, Medicare pays predetermined, standardized

ã-ou"tr peiaiicharge, subject to certain payment adjustments'e

The PPS statute contains a number ofprovisions that adjust reimbu¡sement based on hospital-

specific factors.l0 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that sewe a significantly
disproportionate number of low-income patients' "

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPn"¡.tz As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payrncüt to a tlualifyiÙg

úospital.l3 The Dlp is dcfincd as the sum oftwo fractions expressed as percentages.ra Those

l,

6 Under the regulatìons goveming CIRP group appeãls, once the Board has determined that a CIRP group is fully
formed-sucb as here when the representative informed the Board that the instant CIRP group was complete in a

Februàry 15, 2017 tìotification-no other provider under common ownership or control may appeal to the Board the

issue thãt is the subject of the group appeaì with rçspect to a cost reporting period that falls within the calendar

year(s) covered by the group appeal. 42 C.F.R. $ 405.1837(exl) (2016). \ ith respect to the instant clRP $oup
âppeal, the Board was unable to make ajurisdictional determination regarding one ofthe group appeal participants,

Ëiaptist Memorial, thus ifthe Bgard had granted EJR to the remaìning participants in the CIRP group prior to

recejvìng Baptist Memorial's, pursuant to the above-quoted regulation, Baptist Memorial Ìvould have lost its ability

to appeaì the issue at the heart of this group appeal and EJR request. As the representative did not inform the Board

that ii wished.to move forward with the CIRP group EJR request without Baptist Memorial, the Board has not issued

its EJR determination for any ofthe participants involved in the instant CIRP group appeal but does so with this

determinat¡on.
1 Júy 21,2017 EJR Request at 8.
8 42 U.S.C. $ l395ww(d)(Ì)-(5);42 CIÌ.R Part412-
e ld.
¡o 42 u.s.c. g l395ww(d)(5).
rr 42 U.S.c. $ l395ww(d)(5)(F)(i)(l); a2 C.F.R. S 412.106'
t2 42tJ.S.C. $$ l395ww(dx5xnXjXl) and (dXs)(F)(v);42 C.F.R. $ al2.106(0)(l)'
t1 42u.s.c. $$ l39sww(dX5XF)(iv) and (vii)-(xiii); 42 c.F.R $ 412.106(d).
t4 42 U.S.c. $ l39sww(d)(s)(F)(vi).
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two fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The starute, 42 U.S.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicate/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

we¡e made up of patients who (for such days) werc entitled to

beneJìts under part A of this subchapter and were entitled to
supplemental security incorne benefrts (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the mrmber of such hospital's patient days

for such fiscal year which v)ere made up ofpatients who (for such

days) were entilled to benefìts under part A of this subchapter ' ' ' '
(emphasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services ('CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment. I 5

The starute, 42 U.S.C. $ 1395ww(dX5)(FXviX[), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of pafients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

. Medicaid program], but who were z ot entitled to beneJìts under

pdrt A of this subchapter, andthe denominator of which is the total

number of the hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period'r6

@
The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed c*e statute implementing payrnents to health maintcnance organizations

(..IIMOs',land competirive medical plans ("CMPs") is for¡nd at 42 II.S.C. g 1395mm. The

ìtatute at 42 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization.under

this section fo¡ indivlduals enrolled under this section with the organization and entitled to

15 42 C.F.R. $ 412.106(bX2)-(3).
t6 42 c.F.R. $ 4l2.lo6ox4).
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benefits under part A of this subchapter and enrolled under part B ofthis subchapter ' . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the Septembel 4, 1990 Federal Register, the SecretaryrT stated that:

Based on the language of section 1 886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustmerf computation should include

"páti.nt. who were entitled to benefrts under Part 4," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

1, 1987, *. *"te not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment] '

However, as of December l' 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isoiate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including ÈMO days in the SSVMedicare percentage [of the DSH

adjustment].r8

At that time Medicarc Part A paid for HMO services and patients continued to be eligible for

Pafi A.le

With the creation of Medicare Paú C in 1997,20 Medicare beneficiaries who opted for managed

care iovefage under Medicare Part c were no longer entitled to have payment made for theil

care under Èart A. Consistent with the statutory change, CMS did not include Medicare Pafi C

auys in ttt" SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.21

No further guidance regarding the Íeatment ofPart C day-s in the DSH calculation was provided

until the Z0õ4 Inpatieni Prosp-ective Payment System ('IPPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

r7 of Health and Human Services
18 55 Fed. Reg. 35,990, 39,994 (Sept a, 1990).
te Id.
20 The Mediçare Paìt C program did not begin operating until JaÌuary 1,1999- See P L. 105-33, 1997 HR 2015'

coiíJied as 42 U.5.C. $ 
j 39;w-21 Note (c):'Enrollment Transition_Rule.- An individual who is enrolled [in

rur"árc."1 on Decembår 3l 1998, with a;;ligible organization und.r_. . .ÍqzU.S.C. l395mml shaìl be considered

io Ue enro-lled wittr that organization on Januãry 1, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part foiproviding services on January I, 1999 . . . ." This was aìso known as

Medicare+Choice. îhe Meãicare Prãscription Drug, Improvement and Modemization Act of2003 (Pub.L' 108-

i73), enacted on December g,2003, replãced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.

"69 
Fed. Reg. 48,918, 49,099 (Aug. 1l'2004).
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22 68 Fed. Reg.27 ,154,2'7 ,208 (May 19,2003)'
23 69 Fed. Reg. at.49,099.
24 Id.

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiøry elects Medicare Pqrt C' those patient days

dttributable 1o the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These pøtient

days shoitd be included in the count oftotal patient days in tle
Medicaidftaction (the denominator), and the patient's days for the

M+C beiefrciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fractiot'' (emphasis

added)22

The Secretary purportedly changed her position in the Federal fiscal year ('FFY) 2005 IPPS

n"¿ .rr", uv 
"äting 

she was ..relvising our regulations at [42 C.F.R.] $ al2.106(bX2XÐ to

i""i"ã" tú" h"yr aslsociated with [Part C] beneficiaries inthe Medicare fraction of the DSH

"J"ri"i"r.;f 
h response to a 

"å*^"ni 
regarding this change, the Secreta¡y explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverdge, lhey dre still' in some sense'

entitled to benefits undei Medicare Part A" We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

not adopting as final our proposal statcd ín the May 19' 2003

propottd ,it, to include the days associated with M+C
-beieficìaries 

in the Medicaidfraction' Instead' we are

adoþting a policy to ínclude the patient days for M+C
beieficiaries in the Medicare fraction ' ' ' '-if the beneficiary

is alio an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction' We are revising our

regulations at $ 412 106(bX2)(i) to include the days

asiociated witll M+C beneficiaries in the Medicare fraction

ofthe DSH 
"ui"ulutio" 

to (emphasis added)

ThisstatementwouldrequireinclusionofMedicarePartCinpatientdaysintheMedicare
fraction ofthe DSH calculation'

Although the change in policy rcgarding 42 C'F'R' $ 412'106(bX2XB) was included in the

À"Jurif r, 2004 Fãderi Registei, no cñange-to the regulatg-ry language was published until

Ale;"r)2,2007 when the FÉY 2008 final rule was issued.2s In that publication the Secretary

.rut;d thut no regulatory change had in fact occurrecl' and announced that she had made

.lechnical correãtions,i to theiegulatory language consistent with the change announced in the

25 72 Fed. Reg. 47,730,41,384 (A\gvst 22,2007)'
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FFy 2005 IPPS final rule. As a result, Pafi C days were required to be included in the Medicare

fraction as of October I,2004.

The U.S. Circuit Court for the District of Columbia in I llina'Healthcare Services v. Sebelius,26

vacated the FFY 2005 IPPS rule. However, the providers point out that the decision is not

binding in actions by other hospitals and that the Secretary has not acquiesced to that decision.2T

Providers' Request for EJR

The issue ¡nder appeal in this case involves the question of whether Medicare Part C patients are
i,entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare

Part A/SSI f¡action and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Pait A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mea¡
covered or paid by Medicare Part A. In the final rule for the FFY 2005, the secretary reversed

course and arurounced a policy change. This policy was to include Part C days in the Medicare

Parr A-/SSI fraction and excluãe them from the Medicaid fraction effective October 7,2004.28

In Allina,the Court aff,irmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth ofthe proposed rule."2e The providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Patt

A/SSI iraction and removed from the Mcdicaid fraction remains in effect as set forth in 42

c.F.R. $$ 412.r06(b)(2)(i)(B) and (bX2XiiiXB).

In these cases, the providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Parl c days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the providers argue the Board lacks the authority to grant.

Decision of the Board

Under the Medicare statute codified aL 42IJ.S.C. $ 1395oo(f)(1) and the regulations at 42 C'F.R.
g 405.1342(Ð(1) (2016), the Board is required to grant an EJR request if it determines that (i) the

Board has jurisdiction to conduct a hearing on the specifrc matter at issue; and (ii) the Board lacks

the authoriìy to decide a specific legal question relevant to the specific matter at issue because the

legal questi,on is a challenge cithcr to the constitutionality of a provision of a statute or to the

' substantive or procedural validìty of a regulation or CMS Ruling.

26 746F.3d I102 (D.C. Cir.2014).
27 July 2l ,2017 EJR Request at l
28 69 Fed. Reg. at 49,099.
2e Allina at 1109.
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Jurisdictional Determinâtion for the CIRP Group Providers

Pursuant to the pertinent sections ofthe Medicare statute30 regarding Board jurisdiction and the

regulations impiementing the statute, a provider has a right to a hearing before the Board with

reipeet to costs claimed on a timely filed cost report if it is dissatisfied with the final
determination of the Medicare contractol, the amount in controversy is $50,000 ot more fot a

group, and its request fo¡ hearing was timely filed.3l

The CIRP gtoup case involved in the instant EJR request includes providers' appeals oforiginal
notices of program reimbursement in which the Medicare contractor settled the cost reporting

period ending September 30,2010.

As such, the providers preserve their rights to claim dissatisfaction with the amount of Medicare

puy*.ni fo, à .pecific item at issue by èither including a claim for the specific item on their

iespective cost ieports for the period where the providers seek payment they believe to be in

acóordance with Medicare policy, or self-disallowing the specific item by following the

applicable procedures for filing a cost report under protest. see 42 c.F.R. $ a05.1835(a)(1)

(2008).

The Board has determined that the providers involved with the instant EJR request have had Part

C days excluded from the Medicaid fraction, have had a specific adjustment to the SSI fraction,

or have properly protested the appealed issue such that the Board has jurisdiction to hea¡ their

respective æp"äf'r. In addition,'tirc providers' documentation shows that the estimated amount

in åontroverìy for the group appeal ãxceeds $50,000, as required32 and the appeals were timely

frlecl. The estjmated amount in Çonûoversy is subject to recalculation by the Medicare contractor

for the actual final amount in each case'

Board's Authority to Consider the Appealed Issue

The providers' appeals concem the fiscal year ending on September 30, 2010, thus the appealed

cost ieporti¡g period fall squæcly within the time frame applicable to the Secretary's FFY 2005

IppS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allína for the time period at issue in these requests. However, the Sec¡etary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide velsus nationwide). See generally Grant Med. Ctr.

v. Burietl,204 F. Supp. 3d 68,77-82 (D.D'D. 201$), appealfiled,No. 16-5314 (D'C' Cir','Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit.in either the

D.C. Circuit or the circuit within which they are located. ,S¿e 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise borrnd by the regulation for purposes

ol this EJR request.

30 The pertinent section of the M€dicare statute may be found at 42 U.S.C $ l395oo(a)'
3r For åppeals filed on or after Àugust 21, 2008, a hearing request is considered timely if it is fiJed within 180 days

ofthe dãie ofreceipt ofthe final determination 42C.F.R. $ 405 1835(a) (2008)'
32 42 C.F.R. $ 405.1837.
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Board's Decìsion Regarding the EJR Request

The Board finds that:

l)" it has jurisdiction over the matter for the subject year ald that the
providers in this group appeal are entitled to a hearing before the Board;

2) based upon the providers' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (b)(2xiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authorþ to decide the legal question ofwhether 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2Xiii)(B), are valid.

Accordingly, the Boa¡d finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f(1) and hereby

grants the providers' request for EJR for the issue and the subject year. The providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Boa¡d Members Pafiicipating: FOR THE BOARD:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP
Gregory H. Ziegler Board Member

Enclosures: 42 U.S.C. $ 1395oo(f.¡
Schedule of Providers

cc: Barb Hinkle, Cahaba GBA c/o National Govemment Services, Inc. (Certified Mail
w/Schedule of Providers)

Wilson Leong, (w/Schedule of Providers)

iì



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, l'4D 27207
4ro-786-2671
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CERTIFIED MAIL

James C. Ravindran
President

Quality Reimbursement Services, Inc.

150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE Bristol Hospital
Provider No.: 07 -0029
FYE: 9/30/10
PRRB Case No.: L4-4376

Pam Va¡Arsdaie
Appeals Lead
National Govemment Services, Inc
MP: INA 101-4F42
P.O. Box 6474
Indianapolis, IN 46206-647 4

Dear Mr. Ravindran and Ms' Va¡Arsdale,

The provider Reimbursement Review Board (the Board) has reviewed the jurisdictional briefs of
the parties in the above-referenced appeal. The Board's jurisdictional decision is set forth below.

Background

The Provider submitted a request for hearing on septembet 75,2014, based on a Notice of
program Rcimbursement c'NPR',) dated March 19,?.014. The hearing request included eleven

issris, nine of which were subsequentlv transferred to group appeals or withdrawn. Two issues

remain in the appeal as follows: Issue I - Disproportionate Share Hospital ('DSH')
Payment/Supplernental security Income Percentage. (Provider Specific) and Issue 7 -
DisproportioÁate Share Hospital Payment - Medicaid Eligible Days'

'l'he Medicare Contacter submitted a jurisdictio0al challenge on the DSH SSI% - Provider

Specific issue on August 19,2015. The Provider submitted a responsive briefon September 10'

2it15. S,rbsequently, the Medicare Contractor submitted ajurisdictional challenge on the

Medicaid Eligible bays issue on July 6,2017. The Provider submitted a responsive brief on

August 3, 2017.

Medicare Contractor's Position

Issue l - DSH SSI% - Provider Specific

The Medicare Contractor explains that the Provider appealed DSH SSI% - Provider Specific and

DSH SSI% - Systemic Errori. Subsequently, the Provider requested that the DSH SSi% -

systemic Errors issue be transferred to PRRB Case No. l5-2384G - QRS 2010 DSFI SSI

Párcentage Group II onMay 26,2015. The Medicare contractor contends that the DSFI SSI% -

Provideripecific and DSH SSI% - Systemic Errors issues are considered the same issue by the
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PRRB, and as such, the issue cannot be in two cases at the same time. This Provider is already a
membef of PRRB Case No. l5-2384G, so tlre Provider cannot also have this issue in an

individual open case fo¡ the same fiscal year.l

Issue 7- DSH - Medicaid Elígible Days

The Medicare Contractor explains that it accepted an amended cost report from the Provider on
July 26,201 i. On its amended cost report, the Provider included 1,300 Medicaid paid days and

2,7 62 Medicaid unpaid days.2

The Medica¡e Contractor goes on to explain that it adjusted cost repofi Worksheets S-3, PaÍ I,
column 5, lines 1 and 2 to deduct 136 Medicaid paid days and 27 6 Medicaid eligible days

respectively. The adjustment to Medicaid eligible days resuited from a detâiled review of the

days. Of the 276 days disallowed, 263 related to the psychiatric excluded unit and 13 days

related to lack of remittance advices, having active Medicare Part A coverage at the time of
service, or the services were nòt rendered in the inpatient area of the hospital. The adjustment to
the Medicaid paid days was entirely related to the psychiatric excluded unit.3

The Merljcare Contractor contends that the Provider is now claiming an addilional 4,227
Medicaid days. The Provider did not include this amount on Worksheet E Part A, line 30,
protested amounts, on the amended cost report. The Medicare Contractor contends that the
Medicaid eligible days issue in this case should be dismissed from the appeal as there were no
protested items filed on the amended cost report and the Provider has failed to prove the
Medicare Contractor's adjustment to Worksheet S-3 adjusted the days currentJy sought by the
Provider. Since the additionai days were not claimed in the cost report, it follows that the
Medicare Contracto¡ made no adverse adjustment. Therefore, there is no dissatisfaction for the
Provider to base its appeal on this issue.a

Provider's Position

Issue I- DSH SSI% - Provider Specific

The Provider contends that the SSI (Provider Specific) and SSI (Systemic Errors) are separate

and distinct. The Provider a¡gues that Board Rule 8.1 states "Some issues may have rnultiple
components. To comply with the regularity requirement to specifically identify the items in
dispute, each contested component must be appealed as a separate issue and described as

narrowly as possible..." The SSI Systemic and SSI Provider Specific issues represent different
components ofthe SSI issue, which was specifically adjusted during the audit. Since these

specific appeal issues represent different aspects/components ofthe SSI issue, the Provider

I Medicare Contractor's August 19, 2015 jurisdictional challenge at I -2.
2 Medicare Contractor's July 6, 201 7 jurisdictional challenge at 3.
r Medicare Contractor's July 6, 2017 jurisdictional challenge at 3.
a Medicare Contractor's July 6, 2017 jurisdjctional challenge at3-4.
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contends the Board should find jurisdiction over both the SSI Systemic and SSI Provider

Specific issue.s

The Provider contends that the ssl systemic issue covers more in-depth aspects of the MedPar

àata but more importantly the treatment of Medicare Advantage, Medicare Managed.Care,

Medicare+Choicè and/or Part C Days. The SSI Systemic issue also covers CMS Ruling 1498-R.

The Provider contends that the Medicare Contfactor's determination of Medicare

Reimbu¡sement for their DSH Payments are not in accordance with the Medicare statute at

42 U.S.c. $ 169sww(d)(s)(F)(i).6

under the sSI (Provider Specific) issue the Provider is addressing the various erors of omission

and commissioì that do nót fit into the "systemic errors" category. The Provider argues that,

accordingly, this is an appealable item beðause the Medicare Conû.actor specifically adjusted the

Provideris-SSl percentage and the Provider is dissatisfied with the amount ofDSH payments that

it received for áscal ye} 2010 as a result of its understated SSI percentage.T

Issue 7- DSH - Medicaid Eligible Days

The Provider contends that the Board does have jurisdiction over this issue pursuant to Roard

Rule 7.2(B) and under rhe provisions of42 U.S.C. $ 1395oo(a)(1)(B). The issuance ofa Notice

of Program Reimbursement and timely appeal properly triggers the Board's jurisdiction over this

providãr. Further, in this case there were, in fact, adjustments to DSH and such adjustments may

ù" 
"rægtt 

to waáant Board jurisdiction over this appeal issue. However, the Provider contends

that the ãdjustments are not iequired, as DSH is not an item that has to be adjustecl or claimecl on

u 
"ã.t."po.t. 

Accordingly, the presentment requirement. does not apply, but should the Roard

determine it does apply, ih" P.åuid"t contends this requirement is not valid'8

The Provider argues that the documentatiÔn neoessaly tu pulsue DSII is often not availablc from

rhe State in time to include all DSH/Medicaid Eligible Days, even those days for patients who

have Part C and Medicaid coverage on the cost repofi, and the information, as to what days are

included in the Medicare fraction, is not readily availabìe from the CMS prior to the cost report

filing deadline. As a result, the Provicler also self-disallowed DSH in the cost report in

u""oid-"" with Board Rule 7.z(B).e

Board's Decision

Issue I - DSH SSI1Á - Provider Specific

Two ofthe issues that the Provider included in its hearing request r¡/ere the DSH SSI % -

P¡ovidcr Specific and DSH SSI % - Systemic Errots issues. The Provider requested that the DSH

iSIZ" - Syåt"-ic Erors issue be transfer¡ed to PRRB Case No. 13-2584G - QRS 2010 DSH SSI

5 Provider's September 10, 2015 responsive briefat l '
6 Provider's September 10,2015 responsivebr\ef at l-2'
? P¡ovider's September 10,2015 responsivebtief al2
8 Provider's August 3, 2017 responsiv€ brief at I
e Provider's August 3,201? responsive briefat 4'
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- 
I percentage Group lI by a request dat edWay 26,2015. The Board has considered the DSH SSI %

- provide-r Specific and DSH SSI% - Systemic Errors issues to be the same issue as both are

based on SSI data. As such, the issue ca¡not be in twO CaSes at the same time.

The Board finds that Board Rule 4.5 states that a Provider may not appeal an issue from a final

determination in more than one appeal. As such, the Board concludes that it does not have

jurisdiction over Issue 1 - DSH SSI% - Provider Specific, and dismisses it from the appeal, as it
ls the same issue that the Provider is appealing in PRRB Case No' l3-2584G - QRS 2010 DSH

SSI Percentage GrouP II'

Issue 7 - DSH - Medicaid Eligible Days

The provider is appealing from a9/30/20I0 cost repofi, which means that it either had to claim

the cost at issue Jit is subject to the protest requirement in order for the Board to have

jurisdiction.

Pursuanr to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $ $ 405.183 5 - 405.1 840 (2008), a provider has

a right to a hearing befóre the Board with respect to costs claimed on a timely filed cost report if
it is dissatisfied wjth the final determination ofthe intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of túe date of receipt of the final determination. The jurisdictional issue prese¡ted here is

whether or not this hospital has preserved its right to claim dissatisfaction u/ith the amount of

, Medicare payment. "A providei. . . has a right to a Board hearing . . . only if (1) the provider

. I has preservàd its right to claim dissatisfaction . . . by . . . [i]ncluding a claim for specific

iten(s)onitscostreport...or...self-disallowingthespecificitem(s)by...filingacost
report under protest.lo

'l'he tsoard finds that it does not have jurisdiction over tlic Mctlicaid eligible days issue in this

appeal. The provider did not protest the Medicaid eligible days currently under appeal on its

"àst 
teport notwithstanding the fact that it knew the State would have additional days at a later

point in time. Therefore, the Board could only have jurisdiction over those days if the Provider

included a claim for the specific items on its cost report, as required by 42 C F.R. $ a05'1835(a).

The Board f,inds that the Provider did not include a claim for the specific days at issue in this

appeal on its cost report, therefore it does not have jurisdiction over the days. The Board

acinowledges that Bristol filed Medicaid days on various lines on its as-filed cost report, to

which the Medicare Contractor made an adjustment. However, Bristol has presented no evidence

that the days at issue were part of the days adjusted off. Therefore, the Board finds that Bristol

has not met the dissatisfaction requirement of including a specific claim on the cost report, or

protesting the specific Medicaid eligible days at issue, concludes that it does not have

jurisdiction over the issue, and dismisses the issue from the appeal'

As there are no issues remain remaining in the appeal, the Board hereby closes the case and

removes it from the Board's docket. Review of this determination is available under the

provisions of 42 U.S.C. $ 1395oo(f) and 42 C'F'R' $$ 405 1875 and 405'1877'

\'.-. .' r0 42 c.F.R. g 405.1835(a) (emphasis added).
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RE: Jurisdictional Decision
Provider: Norwalk HosPital
Case Number: 13-1006
FYE: 0913012007

Dear Mr. Kruzick and Ms. VanArsdale:

Backqround:

Norwalk Hospital, or the Provider, is appealing the amount of Medicare Reimbursement as determined by

lthe Medicare contractor. The Provider titles Issue No. I in its request for appeal as the "Disproportionate

Share Hospital Payment/Supplemental Security Income Percentage (Provider Specific)" issue (hereinafter

,,DSH/SSI Perce¡tage Frovidcr Spccific issæ"). ltlodel Form '4 - Incltt idual Appeal Request (Mar' 4'

2013), Tab 3 - Appeal Issuc.e df J. The Provider titles Issue No, 2. as the "Disproportionate Share Hospital

(,DSH,)/Supplemental Security Income ('SSI') (Systemic Errors)" issue (hereinafter "DSH/SSI Systemic

Enors issue"). 1d

The provider describes the DSH/SSI Percentage Provider Specific issue as the "SSI percentage published

by the Centers for Medicare and Medicaid Services ('CMS) was incorrectly computed because CMS

failed to include all patients that were entitled to SSI benefits in the Provider's DSH calculation )' ld. The

Provider further states

The provider is seeking SSI data from CMS in order to reconcile its records with CMS data .

and identifu records that that CMS failed to include in their determination of the SSI

percentage. The Provide¡ hereby preserves its right to request. under separate cover that

cMS recalculate the ssl perce age based upon the Provider's cost reporting period...

Id

The provider describes the DSH/SSI Systemic Errors issue as their SSI percentage was incorrectly

computed for a variety of reasons, including "the DSH payment do not accurately represent patient days
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in the numerato¡ and denomiñator used to calculate the percentage." Id at 3. The Provider has filed
/''-'-¡ request to transfer the DSH/SSI Systemic Errors issue to Case No. 13-2679G. Model Form D - Request

to Transfer an Issue to a Group Appeal (Oct. 24, 2013)

Medicare Contractor's Position

The Medicare Contractor's position is that Issue No. I addressing the DSH/SSI Percentage Provider

Specific issue is duplicated by Issue No. 2, and duplicative islues are prohibited by PRRB Rule 4.5. The

Medicare Contractor asserts the Provider is arguing the same thing in both issues - that the SSI percentage
' 

is understated and that it needs the underlying data to determine 'ùr'hat records were not included, if any.

The Provider's Position

The Provider did not fiie a response to the Medicare Contractor's August 28, 2017 Jurisdictional

Challenge.

Board Decision

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840, a hospital has a right to a

hearing before the Board with respect to costs claimed on a timely filed cost report if it is dissatisfied with

the final determination of the Medicare conkactor, the amount in controversy is $10,000 or more (or

$50,000 for a group), and the request for a hearing is filed within 180 days of the date of receipt of the

final determination. 42 U.S.C. $ 1395oo(a) provides, in relevant parl:

Any provider of services which has filed a required cost report within the time specified in
the regulations may obtain a hearing with respect to such cost report by a Prpvider

Reimbursement Review Board . . . if -
(1) such provider

(A)(i) is dissatisfied with a final determination of the organization serving as its

fiscal intermediary pursuant to section 1395h of this title as to the amount oftotal
program reimbursement due the provider for the items and services fumished to

individuals for which payment may be made under this subchapter for the period

covered by this report.

Additionally, PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in

more than one appeal.

Pursuant to 42 C.F.R. 412.106(b)(3), a Provitìer ûray lequest tlìat CMS use its cost reporting period instead

ofthe Federal fiscal year in calculating the SSI pcrccntage ofthc DSH paymcnt calculation. It must make

such a request ìn writing to its Medicare Contractor.

The Board fìnds that it has jurisdiction over the portion of Issue No. 1 (DSH/SSI.Percentage Provider

Specific) challenging the data used to calculate the SSI percentage as there was an adjustment to the SSI
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.-... percentage (Adj. 37), and the appeal meets the amount in controversy and timely filing requirements.
'I However, the Board also finds that the inaccurate dala portion of Issue No. I is duplicative of lssue No.

2, the DSFI/SSI Systemic Errors issue that'¡r'as transferred to 13-2619G. The basis of both Issues is that

. the SSI percentage is improperly calculated, and the Prpvider does not have the underlying data to

determine if the SSI percentage is accurate. The portion of Issue No. I challenging the accuracy of the

SSI ratio data now resides in Case No. 13-2679G.

Regarding the porlion of Issue No. 1 addressing realignment of the DSH calculation to the Provider's

fiscal year end, the Board finds that realignment using the Provider's fiscal year end is a Provider election,

and there is no evidence in the record that the Medicare Contractor has made a final determination

regarding this issue. Because the DSH/SSI Percentage Provider Specific issue is duplicative and there

was no final determination regarding this issue, the Board does not have jurisdiction over this issuè and

and it is dismissed from the appeal.

This appeal remains open. Review of this decision may be available under 42 U.S.C. $ i395oo(f) and

42 C.F.R. $$ 405.1875 and 405.1877 upon final disposition ofthis appeal.

Board Members

L. Sue Andersen, Esq.
Clayton J. Nix, Esq.

I Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory Ziegler

cc: Wilson Leong, Esq., FSS

,)/d,&Á
FOR THE BOARD

L. Sue Andersen, Esq
Chairperson
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Geoff Fike
Provider Audit and Reimbursement Dept.

First Coast Service OPtions, Inc.
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Jacksonville, FL 32202

PRRB Own Motion Expedited Judicial Review Determination

Puefo Rico DSH SSI GrouP APPeals

òár" N"r. 14-4r29GC; v-4rc1cc;15-0021GC; r5-0245GC & ts-0777GC

Dear Mr. Roth and Mr. Pike:

The provider Reimbursement Review Board ("Board") has reviewed the parties' responses

;g-;ilg ìh" .;itability of these appeals for Expedited Judicial Review ("EJR ') filed in response

loîr" Sã*¿'. May 19, 2017 notice that it was òonsidering EJR on its own motion' The Board's

decision rêgardingEJR on its own motion is set forth below'

Issue under Appe4l

Whether the hospitals' Medicare DSH palT nents for the fiscal years at issue were unlawfully low

b";;;r" tfr"y *"r. based on iÁprope.ty low SSI percentages that were calculated in violation of

the DSH stæute and other applicable statutes?r

Statutory and Regulatory Background

TlreDisproportionateShareHospitaiC.DSH)paymentisbasedonanlnpatientProspective
p"V-""f SyS"- (,¡pPS') hospitil's "àisproportionate patient percentage," which is defined as

foliows in 42 U.S.C. $ 139sww(d)(s)(F)(vi):

In this subparagraph, the term "disproportionate patient percentage" means' with

respect to a cost reporting period of a hospital' the sum of-

(I) the fiaction (expresserJ as a perceutage), the lulerator of which is the number

òísuch lrospital;s paticnt days fàr such period which were made up ofpatients who

(for such dåys) weìe entitleá to benefits under part A of this title and were entitled

à .tppt"*"ntul security income .benefits (excluding any State supplementation)

undei iitle XVI of this Âct, and the denominator of which is the number of such

I Transcript at 7
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hospital's patient days for such period which were madeÌp of.patients who (for

sucir days)'were entiiled to benefits under part A ofthis title, and

(II) the fraction (expressed as a percentage), the numetatot of which is the numbe¡
. àiift" hospital's pátient days for such period which consist of patients who (for

sr"h duysj *"r" eìigible foi medical assistance unde¡ a State plan approved under

title Xli,tbut who were not entitled to benefrts undgr part A of this title,^and the

denominator of which is the total number of the hospital's patient days for such

period.

The first fraction is commonly known as the "Medicare/SSl Fraction." The second fraction is

com-only known as the ..Meáicaid Fraction." The Centers for Medicare and Medicaid Se¡vices

¡.ði;-St à"ri".r ,fr" numerator of the Medicare/SSl Fraction by counting inpatient davs for

irp"ti"rír who are entitled both to (a) Medicare Part A and (b) SSI program benefits under Title

XVI of the Social Security Act ("the Act")'

Although the Medicare DSH regulation has changed over the years, it generally states that (a) the

numeraior of the Medicare/SSl iraction includes inpatient days for patients who "were entitled to

both Medicare part A and SSI" and (b) the denominator of the Medicare/SSl Fraction includes

inpatient days for 'þatients entitled to Medicare Part A'"

puerto Rico hospitals were not included under the IPPS when it began on october 1' 1983'

Effective octobeì l, 1987 , however, congress extended the IPPS program to hospitals in Puefto

Rico. This change was enacted by $ q30+ of the Omnibus Budget Reconciliation Act of 1986

i;ótRA1986").-AsenactedinOBRA1986,42u.s.c.g 1395ww(d)(9)(D)(iii)requiresMedicare

òSH payments to be made to Puerto Rico hospitals, as follows:

The following provisions ofparagraph (5) shall apply to subsection (d) Puerto Rico

hospitals t""Jiuit g puy.enfunder this paragraph in the same monner and to the

extint as they appþ-n subsection (tl) hospitals receiving paJtment under thß

subsection:

(Ð Subparagraph (A) (relating to outlier pay^ments)'

ió suuparalrapn in) (relating ro paymenrs for indirect medical education costs),

"*.åpt 
thuf for 

'this 
purpose the sum of the amount determined under

s,,bp*agraph(A)ofthisparagraphandtheamountpaidtothehospitalunder
ctause (i) oi thìs'subpa.ugraph shall be substituted for the sum referred to in

paragraPh (5XBXÐG)'
(iii) 'subp"arågrapi'(É¡ (relating to disproportionare share payments), except that' 

for this purpose the sum described in clause (ii) ofthis subparagraph shall be

substituted for the sum referred to in paragraph (sXFXiÐ(l)'

(iv) Subparagraph (H) (relating to exceptions and adjustments)'

; 2 Before Jun e 14,2001,CMS was known as the Health Care Financing Administration ("HCFA").
'', i The Board geneially refers to the agency as CMS, even for events before June 14' 2001 '
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CMS implemented the Puefto Rico IPPS provisions as part of the FY 1988 final rule by

promulgating regulations at Subpart K of Part 412 of Chapter 42 of the Code of Federal

itegulations-which is entitled *PROSPECTIVE PAYMENT SYSTEM FoR INPATIENT

OP-ERATING COSTS FOR HOSPITALS LOCATED IN PUERTO RICO."3 Subpart K includes

42 C.F.R. $ 412.200, the ñrst two sentences of which state: "Beginning with discharges occuning

on or aftei October. 1, 1987, hospitals located in Puefo Rico are subject to rules goveming the

prospective Payment System for inpatient operating costs. Except as provided in this subpart, the

provìsions of subparts Â, s, c, F, G a¡d H apply to hospitals located in Puerto Rico." subpart G

is of particular inierest in this case because it includes the DSH regulation: 42 C.F.R. $ 412.106.

The parties stþlated that Puerto Rico does not now sponsor' and has never sponsored, a Title

x\/I ssl program. ]|I-1974, the scope of Title XVI of the Act was expanded to provide for SSI

benefirs in *tã rrty states and the District of columbia ("the states"), going beyond the previous

Title XVI cash assistance programs for the needy aged, blind, and disabled. In Puerto Rico and a

few other territories, however, the old provisions of Title XVI þroviding cash assistance) continue

to be used. The Title XVI SSI program provisions do not apply in Puerto Rico and these oúrer

territories even though -yon" ãligibl" for cash assistance under Titles I, X, XIV, and XVI also

would qualifi for benefiti unde¡ the Title XVI SSI program eligibility criteria. In fact, certain

individuals who do not meet the cash assistance quaìification criteria under Titles I, X, XIV, and

XVI, nevertheless meet the Title XVI SSI program qualification criteria'

The parties also stipulated that under cMS' implementation of 42 u.s.c. $ 1395ww(dX9XDXiii),

the ånly inpatient hospital days for those entitled to Medicare Part A counted by CMS in the

Medicare/Sbl fraction for DSH purposes for hospitals in Puefio Rico are the days relating to

Medicare beneficiary rcsidcnts of the States entitled to Titte XVI benefits at the time of their

inpatient stay who hãppen to receive inpatient services at a Puerto Rico hospital, No days related

toÞuerto Rióo resident Medicare beneficiary inpatients are counted (who were not entitled to SSI),

even if these inpatients met the Title XVI SSI program eligibility criteria. CMS' non-inclusion of

these days significantly reduced, and in some cases totally eliminated; DSH payments to, which

Puerto Rico hospitals would have been entitled ifthese days had been included.

Provirlers' Position

The Providers state that the idea of EJR in these appeals has come up numerous times over the

years, including an own-motion request issued by the Board in 2005 (under old, pre-consolidation

case numbers).-Each time, the Providers have taken the position that EJR is not appropriate because

the Board is not bound by the "implementation" of the Puerlo Rico DSH statute, as the agency has

never presented its intelpretation of that statute in regulation.

The providers argue that the Board has the authority to grant the relief sought, which they believe

is one of two optiõns: "1.) remand the appeals to the MAC for determination ofthe correct amount

due in light of-the Board;s interpretation ofthe statute, or 2.) calculate the amount due, using the

3 52 Fed. Reg. 33034, 33058 (Sept. l, 1987).
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Hospital,s methodology ofincluding inpatient days for which the patient would have been entitled

to S'SI payments if the patient had been a resiclent of one of the States, or using a methodology

developed by the Board."a

In its post hearing brief, the Providers covered why EJR is not appropriate and summarized tlose

points in its own motion EJR response:

1.) EJR is required when a provider is challenging the constitutionalþ of a statute or the

substantivô or procedural validity ofa regulation or ruling. The providers in this case claim

neither is happening, as they believe that CMS has not issued a regulation relating to the

conholling statutory Provision.
2.) The Hospials in th'is-case are challenging the constitutionality of the impþmçnllaliq' of a

statute, not the statute itself, therefore EJR is not required'

3.) Conve¡sely, if the Hospitals are not challenging the constitutionality of the statute, nor the

regulation, EJR would not be required, a¡d therefore the Board would have the authority

to decide the issue.
4.) At the hearing, there was testimony that CMS calculated the DSH pâyments at issue for

the puerto Riðo hospitals using the same methodology for calculating SSI percentages that

CMS used for calculating DSH payments for hospitals in the States. The Providers argue

that using the same methòdology violates the statute's requirement for the payments to be

made in ,.the same manner" and "to the extent" that hospitals in the states received

payments.
S.¡ ÈÍ1 would only be appropriate if CMS had issued a regulation tlrough notice and

comment, but it has not done so.

6.) CMS has unlawfully given guidance in preambles.of non-applicable ¡ulemaking regarding

its position on how PueÍo Rico SSI percentages should be calculated'

The providers argue that the only situation in which EJR is appropriate would be if the Board

concludes that the puerto Rico DSH Statute does not address the issue in the appeal and determines

it is bound by CMS' implementation of the statute.s The Providers conclude that this is not the

situation crrrently before the Board, therefore EJR is not appropdate'

Medicare Contractor/Federal Specialized Services Position

The Medicare Contractor acknowledges that EJR has been discussecl in relation to these appeal

throughout their long history at the Board, but based on the post hearing briefs, the hearing

transãipt, etc., the Médica¡e Contracto¡ is requesting a decision pursuant to 42 C'F.R. $ 405.1871'

and not an EJR determination under 42 C.F.R $ 405'1842'

a Providers' Consolidated Post Hearing Brief at 59.
s providers' Consolidated Response to Notice of Board's Own-Motion Consideration of Whether

EJR is Applopriate at 8. l
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The Medicare contractor summarized its recommendation using the following points:

A.) Puerto Rico Residents are not entitled to receive SSI payments;

B.j Regulation 42 C.F.R. $ 412.106(bX2) limits the. DSH Medicare proxy numeration to
' 

patients entitled to receive SI payments when hospitalized;

C.) ïhe regulation does not permit the development of a surogate to identify low income

Puerto 
-Rico 

reSidents who meet the SSI requirements applicable to the 5Q US States/DC to

enlarge the Medicare proxy for a Puerto Rico SSI hospital;

D.) If the appealing providers had agreed with c.), EJR might have been appropriate much

earlier;
E.)TheProvidersdevelopedacomplexargumentcitingflrst.42U.S'C.-' 

5 i:SS1**¡(dxgxDxiiÐ and incorporating a review of the crearion of rhe DSH, Puefio

ni.o Èorpíør í".t"ió" into IPPS, Administrative Procedure Act deficiêncies, and

Affordablå Care Act DSH reform to create a gap between the statute and 42 C'F.R'

$ 412.106(bx2), rhat the Board can fill and order additional DSH payments based on an

enlarged Medicare Proxy;
F.) The Ñ4edicare Coniractói argued that the Providers arguments summa¡ized in E') above

DO NOT support an increased Medicare proxy'

The Medicare Contractor is requesting that the Board make a decision relating to the points

"*pr"rr"J 
ln E.) above. It further arguis that if the Boa¡d grants EJR now, it would be unclear

wËether the Board could even considèr the Provider's alguments on an "authority" basis or on a

"merits" basis.

Decision of the Board

Lr tìre preamble of thc FY 1988 proposed IPPS rule, cMS (then known as HCFA) outlined its

propo.äl to begin paying Puerto Rico hospitals under the IPPS system. cMS stated that 42 U'S'C'

õ iäSS;(dltõ¡1Å¡ specines that a hospìtal is subject to the prospective payment system if it is

locate¿ in ÈuÈrto Iiicô and otherwise wòuid be subject to that system if it were lo<':atetl in one of

trr" !o ,tut"r.u Furrher, cMS stated that g 1395ww(dx9)(D) specifies that $ 1395ww(d)(5xF),

which authorized additional payments for hospitals that serve a disproportionate share of low-

incoÀepatients, would applyìoþuerto Rico hoÀpitals. CMS proposed 42 C.F.R' $ 412.200' which

stated:

Beginning with discharges occurring on or after October l' 1987 
'

hofritals located in puerto Rico are subject to the rules goveming the

prospective payment system' Except as, provided in this subpart' the

pro,ni.ions oi Subparts a, B, C, F, G and H of this part app'ly 1o hospitals

iocated in Puerto Rico.7

' 
6 52Fed. Reg. 22080,22088 (June 10' 1987)'

''\... ./ i (Emphasis added.)
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Significantly42 C.F.R. Part 412, Subpart G governs DSH adjustment calculations. IntheFY1988
¡räl JppS rule, CMS further adáressàd the ãpplication of Subpart G to Puerto Rico hospitals.q In

response to a comment that states, "the same cost outlier thresholds applicable to prospective

payment hospitals located outside of Puerto Rico are not appropriate for Puerto Rico hospitals

given the fact that hospital costs are lower in Puerto Rico," CMS cited the statute that states,
¿certain provisions . . . applicable to subsection (d) hospitals shall apply to subsection (d) Pueto
Rico hospitals . . . in the same manner and to the extent as they apply to subsection (d) hospitals .

. . Therefore, we are using the same day and cost outlier thresholds for Puerto Rico hospitals and

all other hospitals." CMS went on to say, "Congress also incorporated features that are identical

to the featuràs applicable to the prospective payment system for all hospitals outside of Puefio

. Rico. In fact Congress, provided that Puefio Rico hospitals will be entitled to additional payments

for the indirect costs of medical education and as disproportionate share hospitals, even though the

formulas for computing these adjustments would be different (and perhaps result in lower

adjustments) if they were based solely on Puerto Rico data and circumstances:" Therefore; CMS

considered revising payment formulas for specific Puerto Rico "data and circumstances" and

decided against it.e

CMS also responded to a comment in the {inal rule in which there was a concem that not all Puerto

Rico hospitali that would qualify for a disproportionate share adjustment were identified as certain

hospitals would qualiff under $ 412.106(bX2). CMS stated, "The determination of whethe¡ a

hospital is entitleã to receive additional payments as a disproportionate share hospital is made by

fiscãl intermediary.based on the latest data available."l0

CMS's methodology for calculating the standardized rates (i.e., initial base federal rate) to be used

in the IPPS for Puerto Rico hospitals further confirms that 42 C.F.R. Part 412, Subsection G applies

to Puerto Rico hospitals in the exaut säne malrler and extent it applicd to all subscction (d)

hospitals. The statutory requirements for the stanclarclized amnt¡nt is set fortfi at 42 IJ.S.C'

$ 1á95ww(dx9)(B) and, in particular, the standardized amount must "exclude[e] a¡ estimate of
the add-on DHS payments that are to be made under IPPS to Puerto Rico hospitals pursuant to
g 1395ww(dX9)(D)(iii). In section III ofthe addendum to both the FY 1988 proposed and final
IppS rol"., óù-S séiforth its methodology for calculating the standardized amountrr and provided

the following detail on its calculation of the estimate for the DSH add-on payments to be excluded

from the standardized amount:

us[ing] available data on the percentage of Medicaid days from FY
1984 Medicare cost repofis and the percentage of SSl/Medicare

days for FY 7985 derivedfrom matching FY 1985 SSI elígibilityfiles
to Medicare FY 1985 PATBILL records'r2

8 52 Fed. Reg. 33034, 33043-33045, (Sept. 1, 1987).
e Id. at33044.
to Id. at33045.
I | 52 Fed. Reg. ar 22089; 52 Fed. Reg. at 33044.
t2 52 Fed.Reg. at 22107 (emphasis added); 52 Fed. Reg. at 33067 (emphasis added).



Own Motion Expedited Judicial Review Decision

case Nos. l4-4ltgcc; I 4-4 1 6 I GC; 1 5-002 1 GC; 1 5 -0245GC & I 5 -07 7 7 GC

Page 7

Thus, CMS has consistently used the SSI eligibility files as specified in 42 C'F.R. Part 412, Subpart

C boitr in setting up the IPPS standædized amounts for Puerto Rico hospitals and for calculating

hospital-specifiC DSH add-on payments for Puerto Rico hospitals'

In summary, cMS' discussion of the Puerto Rico DSH payments in both the FY 1988 proposed

and final pÞS rutes supports its promulgation of 42 C.FR. g 412.200 which strictly states that

Puerto Rico hospitals wìil'be subject to Subpart G, which includes the regulatory provisions

irirplementing the disproportionate share hospital pa1'rnent at $ 412.106. 42 C.F.R ç 412.200

"l"Lly 
,tate."that those identified Subparts would apply to a.ll Puerto Rico hospital discharges,

ex""p as provided in this subpart. CMS failed to implement additional regulations for Puerlo Rico

hospitals,'therefore the DSHìegulations as they relate to all other subsection (d) hospitals would

apply to Puerto Rico hospitals as well.

Therefore, the Board finds that it is bound by 42 C.F'R ç 412.200, which throueh notice and

comment implem ented 42 U.S.C. $ t395ww(dX9XD)(iii) and applied 42 C.F.R 9412.106 to all

fol.to ni"o Ào.pitals as written. The Board has no authority to chaìlenge CMS' promulgation of

ihe implementing regulation and demand that they use another calculation besides 42 C.F'R

$ 412.i06 to calJulatún the Puerto Rico hospital DSH payment, or to provide for revisions to the

DSH regulations specifically for Puerto Rico hospitals'

The Board finds that:

l) it has jurisdiction over the matter for the subject years and the Providers are entitled

to a hearing before the Board;

2) based upon the Provider's assertions, lherc are llú findings of fact for rcsolution by

the Board;

3)itisboundbytheapplicableexistingMedicarelawandregulation(42C.F.R.$
412.200;42 Û.S.C. $ 139sww(d)(9)(DXiii) ard 42 C'F'R> $ 412'106); and

4) it is without the authority to decide the legal question of whether the hospitals'

Medicare DSH payments for the fiscal years at issue were unlawfully iow becausc

they were bäsed-on improperly low SSI percentages that were calculated in violation

of the DSH statute and other applicable statutes'

Accordingly, the Board finds on its own motion that the legal question of whether the hospitals'

Medicareb-SFl payments for the fiscal years at issue wère unlawfully low because they were based

on improperly ùw SSI percentages that were calculated in- violation of the DSH statute and other

appfiåUtä státutes properly falli within the provisions of 42 U.S'C. $ 1395oo(Ð(1) and herebv

giånts expedited judiciål re.riew on its own motion for the issue and the subject years. The Provider

ñas 60 dáys from the receipt of this decision to institute the appropriate action forjudicial review.
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As each group appeal only included the issue over which the Board has granted EJR on its own

motion, p"RRÈ CìsesNumbers t4-4l29GC;14-416lGC;15-0021GC; l5-0245GC &15-0777GC

are hereby closed.

Boârd Members participatine:

L. Sue Andersen, Esq.

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA

BOARD:

Jack Ahern, MBA L' Sue Andersen, Esq'
ChairPerson

Enclosures:42 U.S.C. $ 1395oo(f)(1) and 42 C.F'R $$ 405'1875 añ405'1877

cc: Bemard Talbert, Esq., Federal Specialized Services
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Cedified Mail

Robert L. Roth, Esq.
Hooper, Lundy and Bookman
401 9rh Street, Nw
Suite 550
Washington, D.C.20004

RE: Hendrick Medical Center
Provider No. 45-0224
FFY 2OI5
PRRB Case No. l5-1081

ì Providers' Febnary 28,2017 cover letter to the position paper
2 ?9 Fed. Reg. 27,978,28,054 (May 15,20'14).
3 td.

Dear Messrs. Roth and Leong:

The Provider Reimbursement Review Board (Board) has reviewed the record in the above-referenced

appeal. The Board's jurisd ictional determination with respectto appeal is set forth below'

Issue Under Appeal

The issue under appeal in this case is:

Whether the Medicare Inpatient Prospective Payment System IIPPS]
wage index assigned to the Abilene, Texas Core-Based Statistical Area

for [F]ederal fisõal year ("FFY) 2015 was incorectly low, thereby-

cauiing the Ptoviders'2015 Mcdicale paynlerrts to be undetstated'l

Factual Background

The statute,42 U.S.C. $ l395ww(dx3xE), requires that, as part ofthe methodology for determining

prospective payments to hospitals, the Secretary adjusfthe standardized amounts "for area differences in

ihe hospital wage lcvôl which reflects the relative hospital wage- level in the geographic area ofthe
hospitai compaied to the national average hospital wage level."2 The wage index is calculated and

assigned to hãspitals on the basis ofthe labor market area in which the hospital is located. Pursuant to 42

U.S.-C. $ I 395\"/w(dx3XE), beginning in 2005, the delineation of hospital labor market areas is based on

the Corä-Based stJrtí"àt-e."u. ICBSAs) established by the office of Management and Budget.3

The Federal Fiscal (FFY) wage index for20l5 information was made available through the Hospital

Open Door forum on the inteinet. Hospitals were encouraged 
_to 

sign up for automatic notifications of
iniormation and scheduling of the Open Door Forums. In addition, the Centers for Medicare & Medicaid

Serviqes sent out a memoràndum on September 16,2013, in which the Medicare Administrative

Contractors (MACs) were instructed to inform all inpatient prospective páyment hospitals ofthe

Wilson Leong, Esq., CPA
Federal Specialized Services

PRRB Appeals
l70l S. Racine Ave.
Chicago, IL 60608-4058
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availability ofthe wage data files and the process and timeframe for requesting revisions.a A timetablefor the FFY 2015 wage index was also puùlish on the intemet.

Hendrick Medical center (the provide¡ or Hendrick) noted that the average hourry wage (AH,ù) andother wage dated in its 2012 unaudited cost report was not correct. The piroviderionti'"t"Jt¡" MAC andsupplied the correct information. The result oithis submission was an increase in the provider's AHW.This correcred dared ÌÀ/as reflected in the revised FFy 20r 5 public use Fil" euËi;;blñ;än February20'2014' This was the data use 
_to 

calculate the wage indíces published in ìhe FÍrn t0it Ipp¡ proposed
Rule in the May 15'2014 Federal Register.ó The Pro-vider notei that the R.opo."à nrláì""1ì¿"a 1,"correctly calculated wage index for the Abilene, Texas cBSA,7 the ur"u *¡"r"i¡i, þiáui¿ã.ìJio.","a.

on May 2, 20l4,just before the- IPPS Proposed Rule was published, and in accordance with the Fy 2015Hospital wage rndex Time Tabre, cMS aàded the FyE20r5 wage index and """rp;i";;l;; 
puF to irs

lveb¡jæ' .He1d¡ick's wage data in this PUF was incorrect, resultiig in u lor", Àùü. 
-îi,i. 

"'år,trn¿¡"t"atheMa.rch24,20l4 approval the MAC had given gendriók Medicãl center when ¡t *úrittãã'"-*"t"¿
wage data.

The Provider believes that the MAc 
^was 

to notif hospitars ofthe rerease of theMay 2,2014 prJF inApril of20l4. This notice was to inform providirs toieview the puF and tnat tn;s íili ueineìr lastoppofunity to r€quest corections to errors in the finar data. Hendrick assefts that it ,";"1;;;; .

communication from the MAC after the March 2 4,2014 email from the MAC.s rn" p.""iã"r.ì*rir"¿
that the incorrect wage index for Hendrick was uséd when the secretary published the eev zòl! lppsFinaiLuleon August22,2014. The wage data error effects not only ri"na.i"t, but the-other facilities inthe GBSA because the wage index is calãulated and assigned to hospitals on thå uu.i. oiü,-"'låià. ,u.L"tarea in which the hospital is located.

In.its position paper, the MAC explained that when it transmitted the final wage index data to CMS, theoriginal, unrevised data was mistakenly transmitted. As a result, this data wa;in;orn;..t"ã lrã',r,. pue
that was release May 2,2014.e

Board's Jurisdictional I)etermination

The Board concludes that it lacks jurisdiction over Hendrick Medical Center because it failed to exhaustits administrative remedies when it failed to check tn" tvtuy z,iol+ vuF which contained the incorrecrwage data for FFY 2015' Although the Provider argues that ít lacked notice ofthe i..uun"á Àitl,," pur,
the Secretary- advised providers to review the file in-the May 15,2014 Feder.al n"giste.. in tiuinoti"" tlr"Secretary advised that:

The final wage index data public use files are posted on May 2,2014 on
the Internet at: http ://www. cms. gov/Medicare/ Medic ore_fi"_1or-Se_i"
P ayme n t/Ac u te Inpat ient p p S/ryage _ Ind ex- F ile s _Ite ms /Fy_2 0 í S _Wog" _

Index-Home-page.html. The Mzy 2014 public use files are made

a Id. qt 28,080.
5 httpsl/www cms.govlMedicare/Medicare-Fee-for-seryice-paymenín cuternpatientpps/Do\¡/nroads/Fy20 

r 5-wr-Timeline.pdf.
6 79 Fed. Reg. 27,978 (May t5,2Ol4).
' Providers' February 28, 2017 position paper at 4.
"^/d a{ 6 fe.j-!!ro httÞs://wrvrv cnrs.FIrv,'lvled icare/Medicare-Fee-fòr,service-pay¡nentlAcutel¡ootj.u tp ps¡
Down loads/FY20 I 5-WI-Timeline.pdf
' MAC's March 27. 2017 posilion paper at 6.
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l

available solely for the limited puçose of identifing any potential errors

made by CMS or the MAC in the entry of the final wage index data that

resulted from the correction process described above (revisions

submitted to CMS by the MACs by April 9,2014)'

After the release ofthe May 2014 wage index data files, changes to the

wage and occupational mix data will only be made in those very limited
situations involving an eror by the MAC or CMS that the hospital could

not have known about before its review ofthe final wage index data files'

*i(*x*+**:t:t

The final wage index data public use files are posted on May 2,2014 on

the Intemet at: http : //www. cms. gov/ Med ic ar e / Me d i c ar e - Fe e -for -
S e rv ic e- P ayment/Acut elnpatientP P SMage - Index- F ile s' I t ems /FY- 2 0 I 5 -

llageJndex-Home-Page.html. The May 2014 public use files are made

available selely for the limited purpose of identiSing any potential errors

made by CMS or the MAC in the entry of the final wage index data that
resulted from the correction process described above (revisions

submitted to CMS by the MACs by Ap¡il 9,2014). After the release of
the May 2014 wage index data files, changes to the wage and

occupational mix data will only be made in those very ìimited situations

involving an error by the MAC or CMS that the hospital could not have

known about before its review ofthe final wage index datâ files.

lf, after reviewing rhe May 2014 final public use files, a hospital believes
that its wage or occupational mix data are incorrect due to a MAC or
CMS error in the entry or tabulation ofthe final data, the hospital should

notifl both its MAC and CMS regarding why the hospital believês an

error exists and pnrvitJc all suppr:rting irrforrrtation, including relevant

dates (for example, when it first became aware ofthe error). The hospital

is required to send its request to CMS and to the MAC no later than June

2,20l'4.10

Providers are deemed to have notice of the contents ofthe Federal Register. The regulation,44 C.F.R.

$ I 507 statcs that notice by publication in the Federal Register "is sufficient to givé notice ofthe contents

ofthe document to a person subject to or affected by it." In the case ofHendrick, it is clear that the

Provider had availed itselfofthe procedures for correcting its wage data as set forth in FY 2015 Hospital

Wage Index Development Timetable. However, the Provider failed to review the May 2,2014 PIJF file.

The Secretary reminded providers to check their wage index calculations in the May 15, 2014 IPPS

Proposed Ruies and noted that they had untjl June2,2014 to advise CMS and the MAC of any eror. All
ofthese deadlines wer€ set forth in Wage Index Development Timetable which the Provider had been

aware of as evidenced by its request to correct its wage data.

The Provider is deemed to have knowledge of information published in the Federal Register and there is

no requirement that the MAC provide notice other than identified in proposed rule where on September

16,2óß, MACs were instructed to advise IPPS of the availability of wage data and the timeframe for
requesting revisions.rr Since the Provider failed to review the May 2"d PUF and did not request a

ì0 79 Fed. Reg.21,978,28,081 (May 15,2014).
1t Id. at 28,080.
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correction to its wage index data, it failed to exhaust its administrative remedies and its appeaì is

dismissed and the case closed.

Review of this determination is available under the provisions of42 U.S.C. $ l395oo(f)(1) and 42 C.F.R.

$S 405.1 875 and 405.1877 .

Board Members Participatin g

L. Sue Andersen, Esq.

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler, CPA

FOR THE BOARD:

fu,"-/^1"--
hlü*lå"**'"0

Enclosures:42 U.S.C. $ l395oo(Ð(l) and 42 C.F.R. $ 405.1875 and 405.1877 -

cc: Bill Tisdale, Novitas
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470-786-267 r
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l.t4aureen O'Brien Griffin, Esq.

Hall, Render, Killian, Heath &' LYman
500 Nofih Meridian Street
Suite 400
Indianapolis, IN 46204

RE: Expedited JudiciaÌ Review Determination
ß:n4lGC Goocl Shepard Health System 2007 DSH Part C Days Group

13-21g2GC Franciscan Alliance 2006 DSFI Part C Days Group

14-4220GC Centegrâ Health 2010 DSH Medicare Advantage Group

15-1867G Hall Render 2013 DSH Medicare/\4edicaid Part c Days optional Group

15-2642G Flall Render 2012 DSH Medicare/lr4edicaid Parl c Days optional Group

Dear Ms. Griffin:

The P¡ovider Reimbursement Review Board (Board) has reviewed the Providers' September 5,

2017 request for expedited judicial review (EJR),(received September 6,2017). The Board's

determination is set fofih below.

The issue for which EJR has been requested is:

The impropor inclusion by the [Me<ìicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the numerator

and [denominator] of ihe Medicare Proxy when calculating the

dispioportionate share hospital (DSH) eligibility and payments l

Statuìory and Requlatorv Backqround: Metlicare DSH Pavutent

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for {!e operating costs of inpatient hospital services under the

proipective pãyment system ("PPS").2 Under PPS,.Medicare pays predetermined, standardized

à,nounts p"iaít"nu.g", subject to certain payment adjustments'3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specifìc DSH adjustment, which requires the

I September 5, 2017 EJR Request at 2
2 See42tJ.S.C. $ l39sww(d)(l)-(5);42 C F R Pan412'

a See 42 tJ.5.C. $ I 395ww(d)(5).
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SecretarytoplovideincreasedPPSpaymentstohospitalsthatSerueasignificantly
<lisproportionate number of low-income patients''

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

t;OpË'l.t ar u pto*y fo. otilization by low-income patients, the DPP determines a hospital's

q"ain"áton ur å osir, and it also determines the amount of the DSH payment to a qualiSing

il;i,"l.t Tútpp is âefined as the sum of two fractions expressed as percertages.E Those two

fraciions are refened to as the "Medicare/SSl"e fraction and the "Medicaid" fraction' Both of

these fractions consider whether a patient was "entitled to benefits under part 4."

The starure,42 U.S.C. $ 1395ww(dx5)(FXvixD, defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part.A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

de¡ominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter ' ' ' '

(emPhasis added)

The Medìcare/SSl fraction is computed annually by CMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSH payment adjustment'10

The statute, 42U.5.C. $ r395ww(dX5)(FXvÐ(lD, dqfines the Mediqaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaìd program], but who were not entílled to benefils under

part A of ;his subchapter, and the denominator of which is the total

number of the hospital's patient days for such period (emphasis

added)

5 See 42tJ.s.C. $ l39sww(rl)(5)(F)(i)(D; q2 c'F R' $ 412 ì06 
^ - -6 see 42u.s.C. õ$ 1395ww(dx5xF)(i)(l) and (d)(5)(FXv); a2 9rF I $ al2 l06(c)(l)'

1 See 42 tJ.S.c. ð$ 1395ww(dX5XFXiv) and (vii)-(xiii); 42 C F R $ 412 106(d)'
8 See 42 tJ .S.c . $ l395ww(dXs)(FXvi).
e "sSl" stands for "supplemental Security ìncome'"

'o 42 C.F.R. $ 4 12. l0ó(bx2)-(3).
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The Medicare contractor determines the number of the hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.rl

Medica¡e Advantage Program

The Medicare progtam permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") a¡d competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm' The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under pa¡t B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in.HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryl2 stated that:

Based on the language ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated 
"¡/ith 

Medicare
patienti who receive cate at a qualified HMO' Prior to December

1, 1981 , we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fbld this number into the calculation [of the DSH adjustment]

I{owever, as of December 1,1987 t a field was ineluded on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated ltith
Medicare patients. Therefore, since That time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
acljustmentJ.ls

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Pan A.la

With the creatìon of Medicare Part C in 1997,15 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

rr 42 C.F.R. $ 412.106(bx4).
ì2 of Health and Human Services
r3 55 Fed. Reg- 35,990, 39,994 (Sept. 4,1990).

'5 The Medicare Pan C program did not begin operating until Janùary 1 , 1999. See P. L. 105-33, I 997 HR 20I 5,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in

the Federal Register. In tlat notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elec* Màdicare Part C, lhose paÍient days

attributable to the benefrciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of |otal patient days in lhe

Medicare fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfractíon. . ' (emphasis

added)r7

The secretary purportedly changed her position in the Federal fìscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C'F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH

calculation."ls In response tO a comment regarding this change, the Secretary explained thàt:

- . . Ime do agree that once Medicare beneficiaries elect

Medicare Part C cotterage, they ure still, irt some sanse,

entitleil to benefits under Medicare Part A. Vy'e agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

noî adopting as final our proposal stated in the May 19' 2003

proposed rule to include the days assocíated wilh M+C
benefciaries in the Medicaid fraction lnstead, we are

adopting a policy lo include the patient dals for M+C
beneficiaries in îhe Medicare fraction. ' . . if the beneficiary
is also an SSI recipient, the patient days will be included in

Medicarel on December 3 I 1998, with an eligible organization unde¡ . . . [42 U.S.C. J 395mm] shaÌl be considered

to be enroljed with that organization on January l, 1999, under-part C oÎ'l'itle XVIU . . ilthat organization as a

contfact under that part for providing services on January l, 1999 . . . ." This was also k¡own as

Medicare+Choice. îhe Medjcare Prescrìption Drug, Improvement and Modernization Act of2003 (Pub L l08-
'173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTitle XVIII.
1669 Fed. Reg. 48,91 8, 49,099 (Aue l1,200a).
f768 Fed. Reg,27,t 54,2'1,208 (May 19,2003).
i8 69 Fed. Reg. at 49,0q9.
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the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare f¡action
ofthe DSH calcu.lation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy regañing 42 C.F.R' $ 412.106(bX2XB) was included in the

August 11,2004 Federal Register, no change to the regulato-ry language was published until
AÙgùst 22,2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact oc<;urred, and arurounced that she had made

"technical cor¡ections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medica¡e

fraction as of October 1,2004.

The U.S. Circuit Court for the Dist¡ict of Columbia inll/ina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement the decision22 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question ofwhether Medicare Part C

patients are "entitled to benefits" under Part A, tltcreby lequiriug thcrl to bc couu1ed il thc

Mcdicarc Part A/SSI fraction and exoluded from the Medicaid fraction numerator o¡ vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2}04,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and arutounced a policy change. This policy was to include Parl C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective octobe¡ 1,2004.23

In Altina, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth ofthe proposed rule."2a The Providers claim that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid f¡action remains in effect as set forth in 42

C. F.R. $ ç 4 1 2. 1 0 6(b)(2) (1)(B) and (bX2)(iiiXB)'

te ld.
20 72 Fed. Reg- 41 ,130, 41,384 (A4.22,2007).
2t746F.ld I I02 (D.C. Cir. 2014).
22 September 5, 2017 EJR Request at 8-9.
23 69 Fed. Reg. at 49,099.
24 Allina at 1109.
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In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI
f¡action and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Board lacks the authority to grant. The Providers argue that

since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation and EJR is appropriate.

Decision of the Board

Board's Authority

Under the Medica¡e statute codified at 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F'R.

$ 405.1342(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Requirements

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing
on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pefiinent
regulations governing Board jurisdiction, a provider has a right to a hearing before the Board
with respect to costs claimed on a timcly filcd cost reporl if it is dissotisfied i,vith the final
cletermination of the Medicare contractor, fhe amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing was timely filed.25

Most ofthe Providers included in this EJR request filed appeals oftheir original notices of
program reimbursement ("NPRs") in which the Medicare contractor settled cost reporling
periods ending in 2001 ,2010, 2012 ot 201'3 . One group consists of Providers with appeals of
revisecl NPRs Q..lPRs) in which the Medicare contractor settled cost reporling periods ending in
2006.

For appeals of original NPRs for cost reporting periods ending before December 3 1, 2008, the
providers may demonstrate dissatisfaction with the amount of Medicare reimbursement of the

25 The regulations govern ing B oard jurisdiction begin at 42 C. F. R. $ 405.I 835. These reguÌations are essentially the

same lor the years covered by the appeals involved with the instant EJR request except for the sub-clause regarding
timely fif ing. For appeaìs fi1ed prior to August21,2008, a hearing request is considered timely if it is filed within
180 days ofthe date the notice ofthe M€dicare contractor's determinatjon was maiÌed to the provider. 42 C.F.R.
g 405.18a Ì (a) (2007). For appeals filed on or after August 21,2008, ahearingrequ€st is considered timely ifit is

filedwithin l80 days ofthe date ofreceipt ofthe finaÌ determination 42C.F.R $405.1835(a)(2008).
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Part C days issue by claiming the issue as a "self-disallowed cost" pur$lant to the Supreme

Court's réasoning set out in Bethesda Hospital Association v Bowen26

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 31,

2008, the providets p¡eserve their respective rights to claim dissatisfaction with the amount of
Medicare payment for a specific item at issue by either including a claim for the specific item on

their cost report for the period where the provider seeks payment they believe to be in
accordance with Medicare policy, or self-disallowing the spécific item by following the

applicable procedures for filing a cost report under protest'2?

For appeals ofRNPRs for cost reporting periods ending in the 2006 calendar year, the Providers
must demonstrate that the issue under review was specifically revisited on reopening.28

Board's An3lysis, Resarding Its Authority to Consider the Aqpgêþdlssug

'lhe Providers within this ËJR request filed appeals covering cost reporting periods with fiscal
years ending 2006,2007 ,2010,2012 and 2013, thus the cost reporting periods fall squarely
within the time frame that covers the Secretary's final rule being challenged.2e In addition, the

Jurisdictional Determination for Providers

The Board finds that all P¡oviders involved with the instant EJR request have either had Part C

days excluded from the Medicaid fraction, have had a specific adjustment to the SSI fraction, or

have properly protested/self-disallowed the appealed issue such that the Board has jurisdiction to

hear their respective appeals. In addition, the Providers' documentation shows that the estimated

amount in controversy for each group appeal exceeds $50,000 and the appeals were timely filed'
The estimated amount in controversy is subject to recalculation by the Medicare contractor for
the actual final amount in each case.

26 485 U-S. at 399 (1988). Underthe facts of-Bethesda,the tsoard ìnitially found that jt\ryas without j urisdiction to

review the providers' challengè to the Secretary's regulation regarcling appofiionment of malpractice insì.rrance costs

because the providers had "self-disallowed" the costs in their respective cost reports filed with the Medicare
contractor. The Supreme CouÌ1 held that "[t]he Board may not decline to consider a provjder's challenge to a

regulation of the Secretary on the ground that the provider failed to contest the regulation's valjdity in the cost report

submitted to lthe Medìcare Contractor]." The Court went on to state that "the submission ofa cost report in full
compìiance with the unambiguous dictates ofthe Secretary's rules and regulatìons does not, by itself, bar the

provider íÌom claiming dissatisfactjon with the amount ofreimbursement allowed by those regulations."
x1 42 C.F.R. $ a0s.l 83s(a)(1) (2008).
28 For RNPRs issued prior to August2l,2008, Board jurisdjction over a provider's RNPR appeal is assessed under

the holding in HCA Health Set vices r. Shalala,2T F.3d 614 (D,C. Cr. 1994). ln HCA Health Services, the Circuit
Court held that when a Medicare contractor reopens jts original determjnation regardjng the amounts of
reimbu¡sement that a Medicare provider is to leceive and the provider appeals this decision, the Board's j urisdiction
is Ìimited to the specific issues revisited on reopening, and does not extend further to all determinations underlying
the original NPR.
2e As staied in rhe FY 20l4 IPPS Final Rule, the Secretary "proposed to readopt the poiicy ofcounting the days of
parients enrolled in MA plans in the Medicare lìaction ofthe DPP[,]" thus "sought pubìic comments fiom interested
parties . . ." following publication ofthe FY 2014 IPPS Proposed Rule,78 Fed. Reg.27578 (May 10,2013).
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Board recognizes that the D.C. Circuit vacated the regulati on i¡ Allina for the time period at

issue in theie requests. However, the Secretary has not formally acquiesced to that vacatur a¡d'

in this regard, haì not published any guidance on how the vacatur is being implemented (e.g',

ãnfy "i.iit-*i¿" 
u".ru. nationwidå). See generally Grant Med. Ctr. v Burwell,204 F. Supp. 3d

68,"77.82(D.D.D.2016),appealfiled,No'16.5314(D.c.CiI.,oct31,2016). Moreover,tlre

D.ô. Circuìt is the only ôirõuit to date that has vacated the regulation and, if the Board were to

grant EJR, the providers would have the right to bring suit in either the D.C. Circuit or the circuit

ivit1¡n w¡iclr they are located. see 42IJ.s.c. g l395oo(Ð(1). In addition, within its July 25,

2017 decision jn-Altina Health Services v. Price,the D.C. Circuit Court agreed with th^e-Board's

ãetermination to grant EJR fo¡ the identical issue involved in the instant EJR request.3o'31

Board's Decision Regarding the EJR Request

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and the providers

in theie appeals are entitled to a hearing before the Board;

2) based upon the providers' assetlions regarding 42 C'F'R'

$$ 412.ì06@X'XÐ(B) and (b)(2)(iii)(B), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whcthc¡ 42

C.F.R, $$ 412'106(bX2)(i)(B) and (bX2XiiiXB), are valid'

Accordingly, the Board finds thal the question of the validity of 42 c.F.R. $$ 412.106(bX2XD(B)

anA 16xZ)iiií)1g) properly falls within úe provisions of 42 U.S.C. g 1395oo(f)(1) and hereby

grunìs-tìlé Providárs' request for EJR for the issue and the subject years. The Providers have 60

ãuy, fro- the receipt ofihis decision to institute the appropriate action for judicial review' Since

thìs is the only issue under clispute, the Board hereby closes these cases'

ultimately, the secretary finalized this DSH policy foÌ FFY.20l4 and_subsequent years on August 19,2013' in the

Fy20l4 jÞpS FinaÌ Ruie. S¿e78 Fecl. neg.3oal6, soots (Aug. 19,2013). lhe Provider apPeals in the instant EJR

request are aìl based upon FY 201 3 cost reporting periods and earlier'
30 See 2017 Vr'L 3 l3?996 (D.C - Cir. luly 25,2017)'

'' õn s"pt"-b", 6, 201't , one ofthe Medica¡e conqlcJo]s: Yisc^9lsin 
Physicians Service ("wPS")' filed an

oU¡"tion to tt.r" EJn request in case number l3-2li2cc.ln its filing, WPS argues that the Board should deny the

EJ'R request because thé Board has the authority to decide the issue under appeal since it is not bound by- the

S""r"ùi;, ,"gr lution that the federal district côurt vacate d in Attina. The Board's explanation of its authority

regardìni thisr:ssue addresses the arguments set out in WPS' chalÌenge
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Board Members Paficipating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler, CPA, CPC-A

FOR THE BOARD:

"M/"f'--
-L. Su" Andersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: Danene Hartley, National Govemmeñt Services (Certifred Mail w/Schedules of Providers)

Laurie Polson, Palmetto GBA c/o NGS (Certified Mail w/Schedules of Providers)

Bill Tisdale, Novitas (Cerlified Mail w/Schedules of Providers)
Bryon Lamprecht, WPS (Certifìed Mail w/Schedules of Providers)
Wilson Leong, FSS (ilschedules of Provide¡s)
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Toyon Associates, Inc.
Thomas P. Knieht
President
1800 Sutter Street, Suite 600
Concord, CA94520-2546

Noridian Healthcare Solutions, LLC
Evaline Alcantara
Appeals Coordinator Jurisdiction E
P.O. Box 6782
Fargo, ND 58108-6782

RE: Second Request fo¡ Board Reconsideration on Dual-Eligible Part C Days

CHW 2003 DSH Dual Eligible Days CIRP Group

PRRB Case No.: 07-0096GC

Dear Mr. Knight and Ms. Alcantara:

The Provider Reimbursement Review Board (.'PRRB" or "Board") has revièwed the above

referenced appeal in response to the cHVr' 2003 Dispropofiionate share Hospital ("DSH") Dual

Eligible Duyr con-lmon Issue Related Party ("CIRP") Group's ("CHW") request that the Board

recãnsider iis January 5, 2016 ("Decision") with respect to Northridge Hospital Medical Center,

Provider No. 05-01 16, and st. Mary's Regional Medical center - Reno, Provider No. 29-0009.

The Board's decision is set forth below.

BACKGROIINT)

On May 22,2015, the Board issued a decision in which it denied jurisdiction over Participant 13

on the Schedule ofproviders and denied the Providers' request for bifurcation ofthe dual

eligible Parl A and Part C days issues'

Toyon submitted a request for reconsideration ofthe bifurcation denial on July 16, 2015. In

,"rpon." to the reconsìderation request, the Board once again reviewed the file and on January 5,

20i6, issued a decision in which ìt granted bifurcation of the dual eligible Parl A and Part C days

issues for all but two Providers that remained pending in the group: Participants 10 and 24

(.Jorthridge Hospital- Roscoe campus and St., Mary',s Regional Medical center - Reno).

On lebruary |g,2}l6,Toyon submitted another reconsideration request in which it has asked

the Board tó reconsidcr its decision to deny bifurcation of thq dual eligible Part A and Part C

days issues for Participants 10 and24. Toyon also argues that if the Board determines that the

prãviders only appealed one part ofthe dual eligible days issue, then the Providers should be

able to determinã which type ofdual eligible day it appealed - in this case the Providers argue

that they have appealed Part C days.
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BOARD'S DECISION

The Board denies the reconsideration request and reafflrms its denial of bifurcation of the dual

eligible and Part C issues for Northridge Hospital, Participant 10 on the Sçhedule ofProviders.

Based on its issue statement in its appeal request, Northridge only appealed those dual eligible

days that were adusted off by the Medicare Contractor in adjustment numbers 35 and 36.r There

is insufficient evidence to ¡everse the Board's original decision as there is no evidence that any

ofthe days adjusted offincluded Part C'days, therefore the Board denies the reconsideration

request with respect to Northridge Hospital.

The Board grants the reconsideration request and grants biñrcation ofthe dual eligible and Part

c .issues for St. Mary's Regional Medical center - Reno, Participant 24 on the Schedule of
Providers. This Provider is appealing from fiscal year end ("FYE') 1213112003, therefore this

fiscal year was prior to the ZOOq final rule discussing.how to count Part C days.2 Further, the

2004 proposed ir e inclicates that Part C days were included in the Medicaid fraction pre-2004.3

Based on this, the Board finds that the Provider appealed both the dual eligible and Part C days

issues. The Board hereby reopens this appeal and transfers the Part C days issue for St. Mary's
Regional Medical Center - Reno to PRRB Case No. 16-0566GC, CHW 2003 DSH Part C Days

CIRP Group. PRRB Case No. 07-0096GC is once again closed.

The Board also denies the Providers' request to elect which issue they appealed if the Board

finds that bifurcation is not appropriate, as it has here. As discussed above, there is no evidence

that any ofthe days the Provider has challenged in its issue statement are Medicare Part C days,

therefore the Provider cannot elect to appeal that issue instead ofthe dual eligible days issue.

Board Members
L. Sue Andersen, Èsq.
Clayton J. Nix, Esq.
Charlotte I. Benson, CPA
Jack Ahern, MBA
Gregory Ziegler

FORTHE BOARD

Sue Andersen, Esq.
Chairperson

cc: Wilson Leong, CPA, Esq. Federal Specialized Services

I The original issue in the appeal request was: "Issue #4: Whether the intermediary's adjustment number 35 & 36 for

dual eligible days to be excluded fiom Medicaid Eligible days is conect. The Provide¡ will be transfering this issue

to a CHW group appeal. Effect on Tìtle XVIII Reimbursement:5296,676."

'?ó9 Fed. Reg. 48916 (Aug. 1l,2004).
3 See Allina Health Sens. V. Sebelius,746 F.3d ll02,l106 (D.C. Cir. 2014) (citing to Northeast Hosp. Corp. v

Sebelius,657 F.3d l, l6-17 (D.C. Cir- 2011)):
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CERTIFIEDMAIL

Michael Kruzick
Director of Finance
Norwalk Hospital
24 Stevens Street
Norwalk, CT 06856

Pam VanArsdale
Appeals Lead
National Government Services, Inc.
MP: INA 101-AF42
P.O. Box 6474
Indianapolis, IN 46206-6414

RE: JurisdictionalDecision
Provider: NorwalkHospital
Case Number: 14-0820
FYF.: 09/30/2010

Dear Mr. Kruzick a¡d Ms. VanArsdale:

Background:

. Norwalk Hospital, or the Provider, is appealing t}le amount of Medicare Reimbursement as determined by

' the Medicare contractor. The Provider listed seven issues in its Model Form A - Individual Appeal

Request at Tab 3. Four ofthose issues are relevant to this jurisdictional decision.

Issue No. I is entitled "Disproportionate Share Hospital Paymenlsupplemental Securily Inctrrlc
Peroentage (Provider Specifir:)" (hcreinafter 'IDSFI/SSI Percentage Realignment issue"), and thc Providcr

describes the issue as whether the Medicare Contractor used the correct SSI percentage in the DSH

calculation. The Provider also adds in its description that the Provider preserves its right to request under

separate cover that CMS recalculate the SSI percentage based upon the Provider's cost reporling period.

See Model þ'orm A - Individual Appeal Request (Nov. 13, 2013), Tab 3 at l.

Issue No.2 is entitled "Disproportionate Share Hospital Payment/Supplemental Security Income

Percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage Provider Specific issue"), and the

Provider also describes this issue as whether the Medicare Contractor used the corect SSI percentage in

its DSH calculation. More specifically, the Provider states it is seeking SSI data from the Centers for

Meclicare & Meclicai<l in order to reconcile its records with CMS data and identify records that CMS failed

to include in their calculation ofthe SSI percentage, and that CMS did not account for all patient days in

the Medicare fraction. See Model FormA Individual Appeal Request (Nov. 13,2013),Tab 3 at 1-2.

Issue No.3 is entitled "Disproportionate Share Hospital ('DSH')/Supplemental Security Income

('SSI')(Systemic Errors)" (hereinafter "DSH/SSI Systemic Errors issue"), and the Provider describes this

issue as whether the DSH/SSI percentage was properly caÌculated. More specifically and relevant to this
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jurisdictional decision, the Provider describes problems with the underlying SSI data that is used to

calculate the DSH SSI percentage, referring to the U.S. District Couñ decision Baystate Med. Ctr. v.

Leavitt,545 F. Supp. 2d 20 (D.D.C. 2008). See Model Form A - Indivídual Appeal Request (Nov. lj,
2013), Tab 3 at 2-10. The Provider filed a Model Form D - Request to Transfer a¡ Issue to a Group

Appeal regarding Issue No. 3 (DSH/SSI Systemic Errors issue) to Case No. 14-1815G on August 29,

2014.

Issue No: 4 is eniitled "Dispropofiionate Share Hospital Payment - Medicaid Eligible Days" (hereinafter

"DSH Medicaid Eligible Days issue"), and the Provider contends that the Medicare Contractor failed to

include all Medicaid eligible days in the DSH cal ctlafion. See Model Form A - Indivídual Appeal Request

(Nov. 13, 2013). Tab 3 at 10.

The Medicare Contractor has frled a jurisdictional challenge with regards to Issue Nos. 1, 2 and 4 in this

appeal.l

Medicare Contractorts Position

The Medicare Contractor is challenging jurisdiction over Issue No. 1 (DSH/SSI Percentage Realignment),

Issue No. 2 (DSH/SSI Percentage Provider Specific) and IssueNo. 4 (Medicaid Eligible Days). Regarding

Issue No. 1, the Medicare Contractor states that the Frovider's fiscal year end is already September 30th,

which is the same as the federal fiscal year end. Therefore, any request for realignment of the DSH

calculation to the federal fiscal year end is not applicable. Also, the Medicare Conüactor states that the

Provider abandoned this issue as it is not addressed in the Provider's position paper.

Regarding Issue No. 2, the Medicare Contractor asserts this issue is duplicative of Issue No. 3, the

DSH/SSI Systemic Eno¡s issue that was transferred to Case No. 14-1815G. The Medicare Contractor

alleges that the basis of both issues is that the DSH/SSI percentäge is understated and tÏe Provider needs

the underlying data to determine what records were not included, if any. The Medicare Contractor points

to PRRB Rule 4.5 which prohibits the appeal of an issue from a final determination in more than one

appeal.

Regarding Issue No. 4, the Medicaid Eligible Days issue, thc Medicâre Contractor contends that the Board

does not have jurisdiction over the additional days the Provider now seeks because the Medicare

Contractor did not make an adjustment to the disputed days, nor did the Provider include a protested

amount on its amended cost reporl for the disputed days as required. The Medicare Contractor states it
accepted the Medicaid days submitted by the Provider on Worksheet S-3, Par1 I, on the submitted cost

report which was filed on July 18,2012.

1 The Medicare Contractor has filed two separate jurisd¡ctional chaìlenges regarding Medicaid Eligible Days in th¡s appeal,

one dated February 6, 2OL5 and the other dated August 21, 2017. The August 2l-,2017 challenge addresses additional

issues as stated more fully below.
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The Provider's Position

The Provider did not file a response to tle Medicare Contractor's August 14, 2015 Jurisdictional

Challenge. However, the Provider did file a response to the Board's Alert 10. Through this Board Alert,

the Board asked Provider's to brief the DSH Medicaid Eligible Days issue, and to supply the following

provider-specific information/documentation to the extent it is not already in the appeal record:

. A detailed description of the process that the provider used to identiÛ and accumulate the actual

Medicaid paid and unpaid eligible days that were reported and filed on the Medicare cost report at

issue.

The number of additional Medicaid paid and unpaid eligible days that the provider is requesting

to be included in the DSH calculation.

. A detailed explanation why the additional Medicaid paid and unpaid eligible days at issue could

not be verified by the state at the time the cost report was frled. If there is more than one

explanation/reason, identifr how many ofthese days are associated with each explanation/reason.

See https : //www. cms. gov/Re wlations -and-Guidance/

The Provider contends that the State ofCon¡ecticut Medicaid agency typically fails to verif,' all Medicaid

eligible days at the timç ofthe Provider's submission of its cost report. The Provider argues these issues

presented a practical impediment for identification of all Medicaid eligible days as ofthe date ofthe filing

of the cost report. See Provider's " Alert 10 Response" (July 18, 2014).

Board Decision

Pursuantto 42U.5.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840(2009),aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is dissatisfied

with the final determination of the intermediary, the amount in controversy is $ I 0,000 or more (or $50,000

for a group), and the request for a hearing is filed within 180 days of the date of receipt of the fìnal

determination. The jurisdictional issue presented here is whether or not this hospital has preservetl its

right to claim dissatisfaction with the amount of Medicare payment. "A provider. . . has a right to a Board

hearing...onlyif-(1)theproviderhaspreserveditsrighttoclaimdissatisfaction...by,..[i]ncluding
aclaimforspecificitem(s)onitscostreport...or...self-disallowingthespecificitem(s)by...filing
a cost report under protest.2

A<lditionally, PRRB Rule 4.5 states that a Provider may not appeal an issue from a -f,rnal determination in

more than one appeal.

.., 2 42 C.F.R. $ 405.1835(a) (emphasis added).
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Pursuant to 42 C.F.R. 412.106(b)(3), a Provider may request that CMS use its cost repofting period instead

of the Federal f,iscal year in calculating the SSI percentage of the DSH payment calculation. It must make

such a request in writing to its Medicare Contractor.

Issue No. I "DStI/SSI Percentage Realignment"

The Board finds that it has jurisdiction over the poúion of Issue No. 1 (DSFVSSI Percentage Provider

Specific) challenging the data used to calculate the SSI percentage as there was an adjustment to the SSI

percentage (Adj. 15), and the appeal meets the amount in contoversy and timely frling requirements.

However, the Board also finds that the inaccurate data portion of Issue No. 1 is duplicative of Issue No.

3, the DSFVSSI Systemic Er¡ors issue that was transferred to i 4-1815G. The basis of both Issues is that

the SSI percentage is improperly calculated, and the Provider does not have the underlying data to

dete¡mine if the SSI percentago is accurate. The portion of Issue No. 1 challenging the accuracy of the

SSI ratio data now resides in Case No. 14-1815G.

Regarding the portion of Issue No. I addressing realignment of the DSH calculation to the Provider's

fiscal year end, the Board finds that realigrunent using the Provider's fiscal year end is a Provider election,

and there is no evidence in the record that the Medicare Contractor has made a final determination

regarding this issue. Therefore, the Board does not have jurisdiction over Issue No. 1 (DSH/SSI

Percentage Realignment) issue and it is dismissed from the appeal.

Issue No. 2 "DSH/SSI Percentage Prol)íder Specific"

The Boa¡d finds that Issue No. 2 is duplicative of Issue No. 3. The basis of both issues is that the DSH

SSI percentage is improperly calculated, and the Provider does not have the underlying data to determine

if the SSI percentage is accurate. lssue No. 2 regarding the DSH/SSI Percentage Provider Specific is

therefore dismissed from the appeal as it is duplicative and it resides in Case No. 14- 1 81 5G.

Issue No. 4 "DSH Medicaid Eligible Days"

The Provider is appealing from a09130/2010 cost report, which means that it either had to claim the cost

at issue or it is subject to the protest requirement in order for the Board to have jurisdiction. '

The Boa¡d finds that it does not have jurisdiction over the Medicaid eligible days issue in this appeal. The

Providcr did not protest the Medicaid eligible days curently under appeal on its cost reporl

notwithstanding the fact that it knew Comecticut would have additional days at a later point in time.

Therefore, the Board could only have jurisdiction over those days if the Provider included a claim for the

specific items on its cost report, as required by 42 C.F.R. $ 405.1835(a). Because the Boartl does not lnve
juristliution ove¡ Issue No. 4, this issue is dismissed from the appeal.

In conclusion, the Board dismisses Issue Nos. 1 (DSH/SSI Percentage Realignment),2 (DSH/SSI

Percentage Provider Specific), and 4 (DSH Medicaid Eligible Days) from this appeal. This appeal is now

closed as there are no remaining issues.
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Review of this decision may be available unde¡ 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and

405.1877 upon final disposition of this appeal'

Board Members

L. Sue Andersen, Esq..
Charlotte F. Benson, CPA
JackAhem, MBA, CHFP FORTHEBOARD

L. Sue Andersen, Esq
Chairperson

cc: Wilson Leong, Esq., FSS
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Akin Gump Strauss Hauer & Feld, LLP
Stephanie A. Webster
1333 New Hampshire Avenue, NW
Washington, DC 20036 1564

Expedited Judicial Review Request
Akin Gump Part C Days GrouP APPeals

FYEs: 2007 and2009
PRRB CaseNos.: 14-0485GC, 14-0486GC, l7-1953GC and 17-1989GC

Dear Ms. Webster:

On September 19,2017, the Provider Reimbursement Review Board C'PRRB" or "Board")
received a request for expedited judicial revibw C'EJR) for the above-referenced appeals. The

Board has reviewed the request and hereby grants the request, as explained below.

The issue in tlrese appeals is:

. . . [W]hether "enrollees in Part C are'entitled to benefits' under

Part A, such that they should be counted in the Medicare [Part
A/SSI] fraction, or whether, ifnot regarded as 'entitled to benefits

undcr Part A,'thcy should be instead be included in the Medicaid

fracfion" of the DSH adjustment.r

Statutory and Reeulatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS').'z Under PPS, Medicare pays predetermined, standardized

àmounts p"idiicharge, subject to certain payment adjustments s

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases invoive the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.5

ì September 18, 2017 EJR Request at 4.
2 See 42 U.5.C. $ l395ww(d)(l)-(5); 42 C F R.Part412
3 td.
4 See 42U.5.C. $ l395ww(dX5).
5 See42U.S.c. $ l395ww(d)(s)(F)(i)(l); a2 c-F.R. ç 412.106

il
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,onr,1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualif,ing

úospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fraciions are referred to as the "Medicare/SSl"e fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A.."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

. the fraction (expressed as a percentage), the numeratot of which is

the nr'¡mber of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of rhis subchapter and were entitied to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by CMS, and the Medicare contractols use

CMS' calculation to compute a hospital's DSH payment adjustment.l0

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXII)' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ol the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this sLtbchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the numbe¡ ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicarè Part A, and divides that

,rrrIrrbei by the total number of patient days in the same period.rl

6 See42U.S.c. $$ 139sww(d)(s)(FXi)(l).and (dX5XF)(v); 42 C F R $ 412106(c)(l)
7 See42U.s.c. $$ 139sww(d)(5)(F)(iv) and (vii)-(xiii);42 C F R $ 412 106(d)
I See 42U.s.c. $ l39sww(d)(s)(F)(vi).
e *SSl" stands for "supplemental Security Income."
ro 42 C.F.R. $ 4 r 2.l o6(bx2)-(3).
rr 42 C.F.R. $ 412.t06(bx4).
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Medicare Advantaqe Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed caÌe statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secreta-ryr2 stated that:

Based on the language of section 1 886(dX5)(FXvi) of the Act [42
U.S.C. $ 1395ww(d)(5XF)(vi)1, which states that the
disproportionate share adjustrìrent computation should include \
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) frle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefbre, since that time we have been

including HMO tlays in lhc SSlMedicare pelcentage [of the DSH
adiustment].r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. la

With the creation of Medicare Part C in 1997,r5 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

r2 of Health and Human Services
r3 55 Fed. Reg, 35,990, 39,994 (Sept.4, 1990).
t4 Id.
l5 The Medicare Part c program did not begin operating until January l, 1999. See P.L. 105-33, 199'l HR 2015,

codífied as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who ¡s enrolled Iin
Meáicarel on December 31 1998, with an eìigible organization under. . . [42 U.S.C. l395mm] shall be considered

to be enrolled \ryith that organization on January l, 1999, under part C ofTitle XVlll . . ifthat organization as a

contract under that part for providing services on January 1,1999. .." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced th€ Medicare+Choice program with the nevr' Medicare Advantage
program under Part C ofTitle XVlll.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered unde¡ Part A
. . . . once a benefi.ciary elects Medicare Part C, those patient days

attrìhutahle to the beneficiary should nor be included in the

' Medicare fraction ofthe DSH patient percentage These patient
days should be included in the count of total pdtient days in the

Medicaidfraction (the denominator), and the patienl's days for the

M+C beneficiary who is also eligible for Medicaid would be

ìncluded ín the numerator of the Medicaid fraclion. (emphasis

added) 17

The Secretary purporledly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."ls In response to a corment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adoptíng as final our proposal stated ìn the May 19' 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a policy to include the patienr days for M+C
beneficiaries in the Medicare fraction . ' ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising.our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction

of the DSH calculation.re (emphasis acìded)

This statement denotes a requirement to. include Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

¡669 Fed. Reg. 48,918, 49,099 (4u9 11,2004)
1768 Fed. Reg. 27,1 54,27,208 (May 19,2003).
I8 69 Fed. Reg. at 49,099.
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Alrhough the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

Augusil 1, 2004 Federal Register, no change to the regulato^ry language was published until

Auãust 22, 2007 when the FÈy ZOOS final rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact occured, and announced that she had made

"technical corrections" to the regulatory language consistent with the change a¡mounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in l//ina Healthcare Services v. Sebelius,2l

vacated the FFY 2005.IPPS rule. However, as the providers point out, the secretary has not

acquiesced or taken action to implement the decision22 and the decision is not binding in actions

by other hospitals.

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part C

patients are "entitled to benefits" under Part A, thereby requiring them to be counted in the

Medicare Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Seøeta¡y treated Pafi C patients as not entitled to benefìts under Part A. From

1986-2004,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare

Part A/SSI fraction and excluáe them from the Medicaid fraction effective October 1,2004.23

ln Altlna, the Court alfiuled the distÌict courl's dccision'1hat thc Sccrctary's final rule wos not a

logical outgrowth ofthe proposed rule."2a The providers claim that becauSe the Secretary has

not acquiesced to the decision, fhe 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $ $ 4 12.t 06(b)(2)(i)(B) and (b)(2xiii)@).

In these cases, the providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Parl c days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the providers seek a ruling on the procedural and substantive

validity of the 2004 rule that they claim the Board lacks the authority to grant. The providers

argue that since the Secretary has not acquiesced to the decision in Allina, the Board remains

bound by the regulation and EJR is appropriate.

20 72 Fed. Reg. 47,130, 47 ,384 (Aùe.22,2007).

'¿t 746 F.3d, I 102 (D.C. Cir.20l4).
22 September 18, 2017 EJR Request at 8.
21 69 Fed. Reg. at 49,099.
24 Allinq at 1109.
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Decision of the Board

Under the Medicare statute codifìed at 42 U.S.C. $ 1395oo(f(1) and the regulations at 42 C.F.R'

$ 405.1 842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality ofa provision ofa statute

or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Determination for Providers

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific matter at issue for each of the providers requesting EJR. Pursuant to the pertinent

regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board
with respect to costs claimed on a timely filed cost report if it is dissatisfied with the final
determination of the Medicare conûactor, the amount in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing is filed within 180

days ofthe date ofreceipt of the final determination.25

Three ofthe participants in all ofthe groups appealed from original NPRs and all ofthose were
for the cost reporting period ending June 30,2009. For appeals oforiginal NPRs for cost
reporting time periods ending on or after December 31,2008, the Providers preserve their
respective rights to claim dissatisfaction with the amount of Medicare payment for a specific
item at issue by either including a claim for the specific item on their cost report for the period
where the Provider seeks payment they believe to be in accordance '¡/ith Medicare policy, or self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest. See 4'2C.F.R. $ 405.1835(a)(1) (2008).

The majority of providers included in this EJR request filed appeals of their revised notices of
program reimbursement ("RNPRs") in which the Medicare contractor issued RNPR's 1n 2012-
2017. For any provider that files an appeal from a revised NPR C'RNPR') issued after August
21,2008, the Board only hasjurisdiction to hear that provider's appeal of matters that the
Medicare contractor specifically revised within the RNPR. See 42 C.F 'R. $ 405.1889(bX1)
(2008).

Each of the Provide¡s involved with the instant EJR request, both from NPR's and RNPR's, all
have a specific adjustment to the SSI fraction/dual-eligible Part C days such that the Board has

jurisdiction to hear their respective appeals. In addition, the Providers' docttmentation shows

that the estimated amount in controversy for each group appeal exceeds $50,000, as required for
a group appeal and the appeals were timely filed. The estimated amount in controversy is
subject to recalculation by the Medicare contractor.

25 42 C.F.R. $ 405.1 835(a) (2008).



Akin Gump Part C Days GrouP APPeals

EJR Determination
Page 7

Board's Analysis Reearding Its Authoritv to Consider the ABpgê!çd lslug

The providers within this EJR request filed appeals covering cost reporting periods with fìscal

yeari ending 2007 and2009, thus the cost reporling periods fall squarely within the time frame
that covers ihe Secretary's {inal rule being challenged.26 The Board recognizes that the D.C.

Circuit vacated this regulation in Allina for the time period at issue in these requests. However,

the Secretary has not formally acquiesced to that vacatur and, in this regard, has not published

any guidance on how the vacatur is being implemented (e g., only circuit-wide velsus

nationwide). See generally Grant Med. Ctr. v. Burwell,204 F' Supp. 3d 68'77-82 (D.D.D.

2016), appeat Jìled,No. 16-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D'C. Circuit is the

only circuit to date that has vacatecì the regulation and, if the Board wefe to grant EJR, the

Providers would have the dght to bring suit in either the D.C. Circuit or the circuit within which
they are located. See 42U.5.C. $ 1395oo(f)(1). Based on the above, the Board must conclude

that it is otherwise bound by the regulation for purposes of this EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the providers

in these appeals are entitled to a hearin$ before the Board;

2) based upon the providers' asse¡tions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiD@), there are no findings of fact

for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is \¡/ithout the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B)' are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bXZXiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and herebv

grants the providers' request for EJR for the issue and the subject years. The providers have 60

ãays from ìhe receipt ofthis decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

26 As stated in the Fy 2014 IPPS Final Rule, the Secretary "proposed to readopt the policy of counting the days of
patients enrolled in MA plans in the Medicare fraction ofthe DPP[,]" thus "sought public comments ûom interested

þarties . . .,' following publication of the FY 20t4¡PPS Proposed Rule, 78 Fed. Reg.215'78 (May I 0, 2013).

Ûltimately, the Secretãry finalized this DSFI poìicy for FFY 2014 and subsequent years on August 19, 2013, in the

Fy 20 l4 ipps Finaì Rule. See 78 Fed. Reg. 50496, 5061 5 (Aug. 19,2013). The provider appeals in the instant EJR

request are all based upon earlier FYs.
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Board Members PafiiciPating:
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Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
JackAhem, MBA, CHFP, FHFMA
Gregory H. Ziegler, CPA, CPC-A

g".ai^-
FOR THE BOARD

L. Sue Andersen, Esq
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules of Providers, List of Cases

cc: Bill Tisdale, Novitas solutions, Inc. (certified Mail w/schedules of Providers)

Wilson Leong, FSS (w/Schedules of Providers)
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CERTIFIED MAIL

HALL, RENDER, KILLIAN, HEATH & LYMAN
Elizabeth A. Elias
500 North Meridian Street
Suite 400
Indianapolis, IN 46204

RE:

PN:
FYE:
CASENO.

NOVITAS SOLUTIONS, INC.
Bill Tisdale, Director JH
Provider Audit &Reimbursement
Union Tmst Building
501 Grant Street, Suite 600
Pittsburgh, PA 15219

LifePoint 2009 Medicare DSH Labor & Delivery Days CIRP Group
Jurisdictional Challenge
Various
2009
13-3706GC

Dear Ms. Elias and Mr. Tisdale,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal

il lcspulsc to thc Medicale Contr actor's julisdictional challenge. The pertinent facts of lhe case,

the Parties' positions ând the Board's jurisdictional clete.rmination are sef forth below.

BACKGROUND F'ACTS

The Board established a group appeal on September 13,2013 for the LifePoint 2009 Medicare
DSH Labor & Delivery Days CIRP Group. The group issue statement reads, in parl, as follows

"The common issue ¡elates to the treatment ofpatient days that were identified as

Labor and Delivery Room ('LDR') days in the calculation of Providers' DSH .

payments. Specifically, the Provider challenge the Intermediaries' exclusion of
Labor and Delivery Room days for Medicaid eligible beneficiaries from the
numerator of the Medicaid fraction. Also, where applicable, Provider challenge
the exr:lusion of LDR Days from tire Medicale Durnelator. ... The Providers seek

inclusion of LDR days in the Medicaid fraction of the DDP, or Medicare fraction
as appropriate; in accordance with the FFY 2010IPPS final Rule and CMS Ruling
1498-R."

ll
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The Medicare Contractor filed ajurisdictional challenge on June 6, 2017 regarding participants

#2,3 &.4.t On July 5,2017, the Providers filed their Jurisdictional Brief.

ARGUMENTS

Me di c ar e C onlr act or's Ar gument s in Jur is di ct ional C hallenge

The Medicare Contractor contends that it did not render a final determination to exclude LDR
days from the DSH calculation for the participants in dispute. Furthermore, none of the providers

have preserved its right to claim dissatisfaction for the LDR days issue as they did not self-

disallãw the LDR days in accordance with 42 C.F.R. $ a05.1S3 5(a)(1)(ii).'?

The regulations at 42 C.F.R. g a05.1835(aXl)(ii) establish the requirements that providers must

follow in order to preserve the right to claim <lissatisfaction for self-disallowed items.

Providers' Response to Jurisdicrional Challenge

The Providers contend that they, submitted their cost reports in accordance to goveming
authority. It was CMS's policy to count LDR inpatient days only if the patient occupied a routine
care bed prior to occupying an ancillary LDR bed before the census taking hour. The CMS
1498-R was issued on April 28,2070 to resolve pending cases and avoid potential appeals from
cost reports which were not settled by an initial NPR at the time CMS1498-R was issued. The

Provider states that these paficipants fall into the latter category.3 The Provider points out that
since the cost reports were open(fJPR not issued) with the Medicare Contactor, when ths 1498

ruling was issued( April 28,2010) and the cost reports were a pre October l, 2009 cost report,

the Medicare Cont¡actor should have ensured that appropriate LDR days were included in the

NPR. The Provider asserts; exactly like the Provider in Bethesda, the Participants here were

barred from including LDR days on their cost reports.

Accordingly, the Providers appealed, not an adjustment to their cost reports, but the läilu¡e of the

Medicare Contractor to include the LDR tlays in the DSH calculatiou accorditrg to CMS Ruling
1498,R. The Providers argue that the Board has the authority to grant the reliefthat the Providers
are seeking, to enforce CMS ruling.

The Providers maintain the Medicare Contractor failed to follow the clear and explicit
instructions of CMS Ruling 1498-R. The Providers could not have included such a challenge or
protest on their cost report because 1498-R was not issued until April 28,2010 which was after
the Providers filed their cost reports. As to the protesting requirement, the Providers contend the

only exhaustion requirement available to them, was to file this appeal for the Medicare
Contractor's failure to follow the requirements of CMS Ruling 1498-R.

BOAR-D DECÍSION

Pursuant to 42 C.F.R. $ a05.1 83 5(a)(i) -(iÐ (2009), "[a] provider . . . has a right to a Board
hearing...onlyif-(1)[t]heproviderhaspreserveditsrighttoclaimdissatisfaction...by...
[i]ncludingaclaimforspecificitem(s)onitscostreport...or...self-disallowingthespecific
I The Provider withdrew participant #3 on July 21,2017. Therefore, the Board need not add¡ess this Provider.
2 See Medicare Administrative Cont¡actor's Jurisdictional Challenge at 2 (June 6,2017).
3 cMS 1498 R P. 16. (Ex]'ibh P-l).
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item(s)by...filingacostreportunderptotest...."Effectivewithcostreportperiodsthatend
on or after December 31, 2008, CMS amended the regulations goveming cost report appeals to
incorporate Provider Reimbursement Manual (PRM) l5-2 $ I15 et seq. into the regulati ons at 42

C.F,R. $ a05.183 5(a)(1)(iÐ (2009). Thus, when a provider seeks payments that it believes may

not be allowable or may not be in accordance with Medicare policy, the provider must claim the

items as self-disallowed costs "by following..the applicable procedwes for filing a cost report
under protest."a

The Board finds that it does not have jurisdiction over participants #2 (Memorial Medicai Center

Las Cruces) and #4 (Danville Regional Medical Center) regarding the Labor Delivery Room

days issue, because the Providers did not comply with the requirements of 42 C.F.R. $

a05.1835(a)(1)(iF(iÐ (2009). The Providers' cost reports were for Fiscal Year End (FYE)
06/?0/2009 an<i 09/30/2009, therefore the Providers were required to either claim the days, ie.

make a specific claim on their cost report, or file a cost reporl with a jírotested amount for items
the provider deemed to be self-disallowed costs.

The Boa¡d concludes that Adjustment 32 for Participant #2 (Memorial Medical Center Las

Cruces) was solely to adjust total days. This adjustment does not relate to tlre specific issue under

dispute which is the inclusion ofthe LDR days in the DSH calculation. The Board concludes that
participant # 4(Danville Regional Medical Center) self-disallowed LDR days. Without a claim
for the issue as a reimbursable cost and specific audit adjustment to the issue under appeal, the

Board lacks jurisdiction under $405.183 5(a)(1)(i).

Effective with cost report periods that end on or after Decemúer 31, 2008, CMS amended the

regulations goveming cost repofi appeals to incorporate Provider Reimbursement Manual (PRM)
15-2 $ I 1 5 et seq. inTo Ihe regulations at 42 C.F.R. $a05.1835(a)(1)(iÐ (2009) by specifying that,

where a provider seeks payments that it believes may not be aliowable or may not be in
accordance with Medicare policy, the provider must claim the items as self-disallowed costs "by
following the applicable procedures for filing a cost rcport undcr protcst." I-Icrc, thc Parlicipant
#2 arñ, #4 cost reports were after Decembe¡ 31, 2008; therefore, any self-disallowed items are

required to be protested. Therefore, the Board finds that the Providers failed to preserve its
rights, and lacks any legal basis to appeal the item to the Board under $a05.1835(a)(1)(ii) for
self-disallowed costs. In considering jurisdiction over the LDR day's issue, the Board
acknowledges the recent United States District Court for the District of Columbia in Banner
Heart Hosp. v. Burwell (DDC August 19,2016).5

As the Board fìnds that it lacks jurisdiction over the LDR days issue for Memorial Medical
Center Las Cruiês (Prov. No. 32-0018, 0913012009) and Danville Regional Medical Center
(Prov. No. 49-0075,06/30/2009) (Participant #2 and Participant #4)under 42 C.F.R. $

4 42 c.F.R. $ 40s.1 83s(a)( I )(ii) (2009).
5 Tbe District Court in Banner concluded that the Board "violates the administratjve appeal provjsion ofthe
Medicare statute and the key Supreme Couf precedent interpretingit, Belhesdo" Bethesdq emphasizes the futility of
presenting a legal challenge to an intermediary when the intermediary has no authority to entertain or decide such

challenges. Here, the Provider has not documented that it would have been futile to claim these items. Therefore,
the Provider would stand on "separate" ground than those in Bethesda, as il was not futile (i.e., the provider was

barred by neither statute nor regülation) to make the claim. Under the 2008 regulation, the Board is not able to granl
jurisdiction over these items without the specific claims, t¡ut wder lhe Bethesda test, the Providers still fail.
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aOs.183s(a)(1)(D (2009) or 42 C.F.R. $ aOs.1835(a)(1XiÐ (2009), the Boa¡d hereby dismisses
these participants from Case No. 13-3706GC.It is also noted that the Provider withdrew
participant #1, Andalusia Regional Hospital, on Septembff 12,2017. Therefore, there are no

Providers pending in Case No. 13-3706GC and the Board closes the case.

Review of this determination is available under the provisions of 42 U.S.C. $1395oo(f) and

42 C.F.R. $$ 405.1875 and405.1871.

Board Members Participating
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
JackAhem, MBA
Gregory IL Ziegler, CPA, CPC-A

FORTHEBOARD

L. Sue Andersen, Esq.
Chairperson

Enclosures

cc

42 U.S.C. g 139soo(f) and 42 C.F.R. $$ 40s.1875 and 405.1877

Wilson C. Leong, Federal Specialized Services
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Thomas P. Kaight, CPA
President
Toyon Associates, Inc.
1800 Sutter Street, Suite 600
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Evaline Alcantara
Appeals Coordinator - Jurisdiction E
Noridian Healthcare Solutions
P.O. Box 6782
Fargo, ND 58108-6782

RE: Delano Regional Medical Center
Provider No.: 05-0608
FYE: 12/31/09
PRRB Case No.: 14-0802

Dear Mr. Knight and Ms. Alcantara,

The Providèr Reimbursement Review Board (the Board) has reviewed the jurisdictional briefs of
the parties in the above-referenced appeal. The Board's jurisdictional decision is set forth below.

Background

The Provider submitted a request for hearing on November 15,2013, based on a Notice of
Program Reimbursement C'NPR') daledMay 24,2013. The hearing lequest included eight

issues, Five iSSueS have been transferred to group appeals and one issue was withdrawn' One

issue was resolved in a Partial Administrative Resolution that was submitted to the Board on

September 15,2017. One issue remains in the appeal is as fbllows: Issue No. 7 - Medicare

Dispropofiionate Share Hospital (DSH) Payments - sSI Ratio Alignment to Provider's cost

Reporting Year. The Medicare Contractor submitted a jurisdictional challenge on this issue and

Issue No. 1 - Medicare settlement Data - outlier Fixed Loss Threshold on March 21,2015.1

The Providcr submitted a responsive brief on April22,2015.

Medicare Contractor's Position

The Medicare contractor contends that this issue is suitable for reopening, but is not an

appealable issue. The decision to realign a hospital's SSI percentage is a hospital election,

not a Medicare Contractor determination. The Flospital must make a formal request to

cMS, through its Medicare contractor, in order to receive a realignecì ssl percentage.

once the hospital elects to use its own fiscal year end, it is bound by that decision,

regardless of reimbursement impact.2

t The Provider submitted a request dated September 24, 2014 to transfer Issue No. 1 to PPRB Case No. I 4-4 3 84G -

Toyon 2009 Understatement of Outlier Payments Group. The jurìsdictional chalienge will be addressed in the group

appeal.
2 Medicare Contractor's jurisdìctional challenge at 9
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The Medicare Contractor argues that the regulations at 42 C.F.R. $ 405.1835 specify the

criteria for a provider's right to a PRRB hearing. The regulations specify that the

Provider has a right to a PRRB hearing for specific items claimed for a cost reporting

period covered by an intermediary or Secretary determination which affect a provider's

reimbursement. A determination is defined at 42 C.F.R. $ 405.1801(a) as "...a
determination ofthe amount oftotal amount of payment due to the hospital, pursuant to

$ 405.1803 following the close of the hospital's cost repofiing period...".3

The Medicare Contractor contends that it did not and caffiot make a determination in
terms ofthe Provider's SSI percentage realignment..The only party that can make the

election regarding the fiscal year end for the SSI percentage is the Provider. Since there is

not a Medicare conüactor detemination for the Provider to contest, the Board does not
have jurisdiction over this issue, pursuant to 42 C.F.R. $ 405.1803. it is the Medicare

Contractor,s position that realignment is not an appropriate issue to include as an appeal

issue.4

Provider's Posilion:

The Provider contends that the NPR and all audit adjustments within meet the criteria of a final
determination by the Contactor. Specifically, audit adjustment 45 was implemented in the

Contractor's own words "To adjust SSI% and Disproportionate Share Amount based on the

latest SSI% update, March 2012".5

The Provider explains that the SSI ratio was adjusted by the Contractor from 29.54%o to a value

of 3390% that is developed by CMS on a federal fiscal year basis. The Provide¡ contends the

final SSI ratio value of 33.90Vo should be higher. The Provider argues that it has a right to be

dissatisfied with any aspect ofthe Contractor audit adjustments, including the aspect ol the

Contractor's adjustment implementing a SSI ratio that has beeu developed on a federal fiscal
year basis because all other DSH payment elements for this Provider are developed upon a cost

reporting period basis. The Provider states that there is nothing in the DSH statute or the

Vedicarã ìegulations that preclude an appeal of this nature.6

The Provider contends that the regulation conceming the "Contents ofRequest for a Board

Hearing"T requires the Provide¡ to describe their disputes and provide a remedy de^scribing how

anO wfiy the Þrovider believes Medicare payment must be determined differently.e The Provider

contends that it performed both ofthese tasks, including identifying two remedies: 1) Request

cMS to realign the Provider's sSI percentage tq the Provider's cost reporling year, or 2) IJse the

P¡ovider's o\¡m data to seek a resolution to the issue. The Provider explains that it sought a

I Medicare Contractor's jurisdictional challenge at 9.
a Medicare Contractor's jurisdictional challenge at 9-11
5 Provider's responsive brief at 6.
6Provider's responsive briefat 6 (emphasis included)
7 42 C.F.R. $ 45.1835(b).
842 C.F.R. $ 45.1835(bX2XÐ.
,42 C.F.R. $ 4s. r 83s(bx2xiÐ.
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remedy to the issue by submitting a DSH Ratio Realignment Request to the Contractor on

..,,. 
,,.\ February 28,2013.10

Staff Recommendation:

Pursuant ro 42 U.S.C. $ 1395oo(a) and 42 C,F.R. $$ 405.1835-405.1840, a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfred with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or S50,000 for a þroup), and the request for a hearing is filed within 180 days

of the date ofreceipt ofthe final determination'

The Board concludes that it does not have jurisdiction over the SSI Ratio Realignment issue in
the appeal because there is no final determination from which the Provider is appealing, and

dismiises the issue from the appeal. under42 C.F.R. S 412.106(bX3) a hospital can, if it prefers,

use its cost reporting period data instead ofthe federal fiscal year data in determining the DSH

Medicare fraction. The deiìsion to use its own cost reporting period is the hospitals alone, which

then must submit a written request to the Medicare Contractor. Without this request it is not

possible for the Medicare Contractor to have issued a final determination f¡om which the

Provider could appeal. Furthermore, even ifa Provider had requested a realignment from the

federal fiscal year to its cost teporting year, as was the case in the instant appeal, 42 C.F.R. $
412.106(bX3) makes clear that the P¡ovider must use the data from its cost reporling year; there

is no appeal right that stems from a realignment request'

As the SSI Ratio Realignment issue was tùe last issue remaining in the appeal, the Board hereby

closes the appeal and removes it from the Board's docket. Review of this determination is

available under the provisions of42 U.S.C. $ 1395oo(f) and 42 C.F'R. $$ 405.1875 and

405.1877.

Board Members Participaling
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Jack Ahem, MBA, CHFP, FHFMA
Gregory H. Ziegler, CPA, CPC-A

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 ancJ 405.18'77

Federal Specialized Serwices
Wilson C. Leong, Esq., CPA

, PRRB Appeals
1 701 S. Racine Avenue
Chicago, IL 60608-4058

FOR THE BOARD

r0 Provider's responsive briefat 6-7
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RE: Expedited Judiciat Review Request I)eterminationr
VHS 2007 DSH Medicare Non-Covered Days Group

FYE2OOT
PRRB Case No. 09-l742GC

Dear Mr. Gemperline:

The provider Reimbursement Review Board (Board) has reviewed the Providers' July 28, 2017 request

for expeditedjudicial review (EJR) (received August 1, 2017) for the above-referenced appeal, along with

the Pròviders'- September 5, 2017 response to the Board's August 22,2017 request fot additional

information (receìved September 6, 2017). On September 14,2017 Federal Specialized Services filed a

jurisdictionai objection tó which the Provider responded on September 20,2017. The Board's

ietermination wlth respect tojurisdiction and the request for EJR is set fofh below.

The issue in this appeal is:

[W]hether Medicare PaIt C patients are 'entitled to benefits' under Part

À, such that they sbotrld he counted in the Medicare Part A/SSI

ISupplemental Security Income] fraction and excluded from the

Meàicaid fraction numerator or vice-versa'2

part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare program has

paid most hospitals for the operating costs of inpatient hospital services under the prospective payment

iystem (..ppS;).3 Under pPS, Medicare pays predetennined, standardized amounts per discharge, subject

to certain payment adjustments'a

The ppS statute contains a number of provisions that âdjust reimbursement based on hospital-specifìc

factors.s These cases involve the hospital-specifìc DSH adjustment, which requires the Secretary to

provide increased pPS payments to hòspitals that serve a significantly disproportionate number of low-

income paticnts.6

I The EJR request included case numbers 08-2109GC, 13-1096GC, l4-2942GC,15- l758GC, 0E-1621 a¡d 08-2731

The Board islued an EJR determination under separate cover on August 22, 2017'
2 Jvly 28,2017 EJR. Request at l.
3 See 42v.s.c. $ 1395ww(d)(l)-(5);42 CF R. Part4t2'
4 Id.



VHS 2007 DSH Medicare Non-Covered Days Group
EJR Determin ation
Case No. 09-1742GC
Page 2

A hospital may qualif, for a DSH adjustment based on its disproportionate patient percentage ("DPP').?

As a proxy for utilization by low-income patients, the DPP determines a hospital's qualification as a DSI!
and ii also determines the amount of the DSH payment to a qualirying hospital.s The DPP is defined as

the sum oftwo fiactions expressed as percentages.e Those two fractions are refered to as the

"Medicare/SSl" fraction and the "Medicaid" fraction. Both ofthese Íìactions consider whether a patient

was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is the
number of such hospital's patient days for such period which we¡e made

up of patients v/ho (for such dàys) werc entitled to benefits zmder part A
ofthis subchapter and \pcrc cntitled to supplemental security income
bonefits (excluding any State supplementation) under subchapter XVI of
this chapter, and the denominator of which is the number ofsuch
hospital's patient days for such fiscal year which were made up of
patients who (for such days) were eúitled 1o benertts under part A of this
subchapter. . . . (emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid Services

C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's DSH payment

adjustment.lo

The statuto,42 U.S.C. $ l395ww(dXS)GXviXID, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the nrlmerator ofwhich is fhe
number ofthe hospital's patient days for such period which consist of
patients who (for such days) were eligible for medical assistance under a
State plan approved under subchapter XIX [the Medicaid program], but
who were not entitled to beneJìts under part A of this subchapter, anðthe
denominator of which is the total number ofthe hospital's patient days

for such period. (emPhasis added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for which
patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that number by the

total number of patient days in the same period.rr

Medicare Advantage Program

The Mcdicarc program permits its beneficiaries to receive services from managed care entities. The

managed care statute implementing payments to health maintenance organizations ("HMOs") and

competitive medical pl:lns ("CMPs") is found at 42 U.S.C. $ l395mm. The statute at 42 U.S.C'

7 See 42U.5.C. $$ l395ww(dXs)(FXiX¡) and (dXsXF)(v);42 C.F.R. $ al2'106(c)(l)'
E See 42 rJ.5.C. $$ l395ww(dXs)(FXiv) and (vii)-(xiii); 42 c.F.R' $ 412.106(d).
e See 42rt.S.C. $ 139sww(d)(s)(F)(vi)
Io 42 C.F.R. $ 412.106(bx2)-(3).

) rl 42 c.F.R. g 4l2.lo6(bx4).
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g l395mm(aX5) provides for "payment to the eligible organization under this section for individuals

ãnrolled under this section with the organization and entitled to benefits under part A of this subchapter

and enrolled under part B ofthis subchapter . . ." Inpatient hospital days for Medicare beneficiaries

enrolled in HMos and cMPs prior to 1999 are referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language of section f 886(d)(S)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the disproportionate

share a justment computation should include "patients v/ho were entitled

to benefits under Part 4," we believe it is appropriate to include the days

associated Y¿ith Medicare patients who receive care at a qualified HMO.
Prior to December 1,1,987, we were not able to isolate the days of care

associated with Medicare patients in HMOs, and therefore, were unable

to fold this number into the calculation [ofthe DSH adjustment].

However, as ofDecember 1, 1987, a field was included on the Medicare

Provider Analysis and Review (MEDPAR) file that allows us to isolate

those HMO days that were associated with Medicare patients Therefore,

since that time we have been including HMO days in the SSVMedicare

percentage [of the DSH adjustment].r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for Part A.la

Sr'ith the creaíion of Medicare Part C in 1997,15 Medicare beneficiaries who opted for managed care

coverage under Medicare Part C were no longer entitled to have payment made for their care under Part

A. Consistent with the statutory change, CMS did not include Medica¡e Part C days in the SSI ratios used

by the Medicarc contractors to calculatc OSH poyments for tbe fiscal year 2001-2004'16

No further guidance regarding the treatment of Part C days in the DSH calculation was provided until the

2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in the Federal

Register. In that notióe thé Secretary stated that:

. . . once a beneficiary has elected tojoin an M+C plan, that beneficiary's

benofits are no longer administered under Part A
- . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the beneficiary should not be íncluded in the Medicare

fraction of the DSH pãtient percentage These patient dayS should be

included in the count of lotol patient days in the Medícare fraction (the

I2 of Health and Human Services
13 55 I.ed. Reg.35,990,39,994 (Sept. 4, 1990).
t4 Id.
f 5 The Medica¡e Part C program did not begin operating until January 1,1999. See P L. 105-33, 1997 HR 2015,

codifed as 42U.5.C. $ l39¿1¡/-2 t Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meáicarel on Dçcembãr 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled wìth tÌìat organization on January l, 1999,underpartCofTitleXVIIL..ifthatorganizationasa
contact under that part for Foviding services on January 1,1999 " This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice Program ìvith the nerv Medicare Advantage

program under Part C of Title XVIII.
ró69 Fed. Reg.48,918,49,099 (Aug. 11,2004).l
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denominator), and the patient's days for the M+C beneJiciary who is
also eligiblefor Medicaid would be included in the numerator ofthe
Medicaid fraction. . . (emphasis added)r7

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS final rule,
by noting she was "revising our regulations at [42 C.F.R'] $ 412.106(bX2Xi) to include the days

associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH calculation."l8 In response to a
comment regarding this change, thê Secretary explained that:

. , . We do agree that once Medicare beneficiaries elect Medicare
Part C eoverage; lhey are still, in some sense, enti ed 10 benefrts
under Medicare Parî A, We agree with the commenter that these

days should be included in the Medicarc fraction ofthc DSH
calculation. Therefore, we are not adopting as fnal our proposal
stated in the May 19, 2003 proposed rule 1o ìnclude the days
associated with M+C beneJiciaries in the Medicaid fraction.
Instead, we are adopting a policy lo include the patíent days for
M+C benefrciaries in the Medicare fraclion .. . . if the beneficiary
is also an SSI recipient, the patient days will be included in the
numerator ofthe Medicare fraction. We are revising our'
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in.the Medicare fraction of the DSH
calculation.re (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare fraction ofthe
DSH calculation.

Although the change in policy.regarding 42 C.F.R. $ 412.106(bX2XB) was included in the August 11,

2004 Federcl Register, no change to the regulatory language was published until August 22, 2007 when

the FFY 2008 final rule was ìssued.20 In that publication the Secretary noted that no regulatory change
had in fact occurred, and announced thât she had made "technical corrections" to the regulatory language
consistent with the change announced in the FFY 2005 IPPS final rule. As a resulg Part C days were
required to be included in the Medicare fraction as ofOctober 1,2004.

The U.S. Circuit Court for the District of Col umbia in Allina Healthcare Semices v. Sebelhr,zt vacaÌed
the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding in actions by other
hospitals. Fuftler, the Secretary has not acquiesced to that decision.22

FSS' Jurisdictional Challenge and the Providers' Response

FSS challenges the Board's jurisdiction over the Part C days issue because FSS alleges that the issue was

not included in the Request for Hearing filed by the Providers. FSS asserts that the hearing request

addressed only inclusion ofdual eligible Medicare non-covered days that were previously paid by third

I768 Fed. Reg. 2?,1 54,27,208 (May lg,2oo3).
r8 69 Fed. Reg- at 49,099.
te Id.
20 '72 Fed. Reg. 47,130, 47 ,384 (^u9ust 22,200'7).
2t 746 F.3d,l 102 (D.C. Cir.20l4).
22 Jùly 28,2017 EJR Request at ',I.
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party payois or denied by the Medicare Administrative Contractor (MAC) in the DSH calculation. FSS

pointsout that the regulation,42 C.F.R. $ 405.1837(c), requires that providers must specifically include

àn explanation ofthe providersi dissatisfaction and why the Providers believe that the Medicare payment

is incorrect. Since the statement of the issue was not in accordance with the requirements ofthe
regulation, FSS does not believe the Board hasjurisdiction over the appeal.

The Providers responded by stating that they believe the terminolory utilized by the MAC (dual eligible
days) to deny Part c days, and the terminolory used by the Providers, "specifically, whether those

Medicare non-covered days that were previous paid by other third party pay[Ors] or denied payment by

the [MAC], due to their beliefthey were dual eligible" to describe t]ese Part C days has created some

conñtsion. They note that this was ihe result of the MAC inSûlcting the Providers to remove patients,

which appeared to be dual eligible, as identified on the Medicare Common Working File (CWF) from the

Medicaid fraction of the DSH calculation. These patients included managcd c4re third party paid

patients, as well as Part A exhausted days. The Provider maintains that those Medicare managed oare

plans (other third parties) which paid the non-Part A claims (Medicare Part C) were included in the May
19, 2009 hearing request. The Providers equate "DSH dual eligible days" with DSH Part C days.

Provitlers' Request.for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are "entitled
to benefits" under Part A, thereby requiring them to be counted in the Medicare Part A,/SSI fraction and

excluded from the Medicaid fraction numeratoror vice versa.

Prior to the 2004 rulemaking, the Secretary treated Part C patients as not entitled to benefits under Part A.

From 1986-2004, the Secretary interpreted the telm "entitled to benefits under Part A" to mean covered or

paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed course and announced

a policy chonge. This policy was to include Part C days in the Medicare Part A-ISSI frac.tion and exchrde

them from thé Medicaid fraction effective October 1,2004.23

ln Attina I,the Court affirmed the district court's decision "that the Secretary's final rule was not a logical

outgrowth of the proposed rule."2a Because the Secretary has not acquiesced to the decision, the 2004

regulation requiring Part C days be included in the Part A/SSI fraction and removed from the Medicaid

fraction remains in effect as set forth in 42 C.F.R' $$ 412.106(bX2Xi)(B) and (b)(2)(iii)(B).

In this case, the Providers contend that all Part C days should be excluded from the Part A/SSI fraction

and the Medicaid-eligible Part C days should bc includcd in the numerator ofthe Medicaid Íïaction' To
obtain relief, the Providers seek a ruling on the procedural and substantive validity ofthe 2004 rule that
the Board lacks the authority to grant. The Providers contend that since the Secretary has not acquiesced

to the decision in Allina, the regulations requiring Part C days be included in the Part A/SSI fraction

remains in effect as set forrh in 42 c.F.R. $5 41 2.1 06(bx2xiXB) and (bx2xiiixB). The Board remains

bountl by the regulation. Hence, tlre Provider's bclicvc EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ l395oo(Ð( I ) and the regulations at 42 c.F.R.$ 405.1842(Ð(l) (201 7), the Board

is required to grant an EJR request if it determines that (i) the Board has jurisdiction to conduct a hearing

on the specifió mafier at issue; and (ii) the Board ìacks the authority to decide a specific legal question

23 69 Fed. Reg. at 49,099.
24 Allina ar 1109.
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relevant to the specifìo matter at issue because the legal question is a challenge either to the

constitutionality ofa provision ofa statute or to the substantive or procedural validity ofa regulation or

CMS Ruling.

Jurisdictional Determinatiòn

The participants that comprise this group appeal have filed appeals involving fiscal year June 30, 2007.

For purposes of Board jurisdiction over a participant's appeals filed from a cost reporting period that ends

prioi to December 31, 2008, the .participant may demonstrate dissatisfaction with the amount of Medicare

reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-disallowed cost "
pursuant to the Supreme Court's reasoning set out in nethesaa no-s-f,iaú;s;;;;bn;.-;;;e;-Í:'"

The Board concludes that the Providers included Part C dáys in this appeal as demonstrated by Tab 1E of
Hemet Valley Medical Center's (Hemet Valley) jurisdictional documents.2?'28 The Provider listed the

categories ofdays under appeal and included Part C days as a category. The total ofthe days found under

Tab I E, Medicare non-covered days of965 includes Medicaid HMO days, exhausted days, and Part C

days. The Board finds that Hemet Valley clearly included Medicaid HMO days as issue #5, exhausted

days as issue # 6, and Part C days as issue #2 in its individual appeal. Hemet Valley transferred issue #2

from its individual appeal to the current case and the remaining Providers were directly added to the

appeal subsequent to the issuance oftheir Notices of Program Reimbursement.

The Board has determined that participants involved with the instant EJR request have had Part C days

excluded from the Medicaid fraction and the issue is a self-disallowed cost under Bethesda, as such the

Board has jurisdictión to hear their respective appeals. In addition, the participants' documentation shows

that the estimated amount in controversy exceeds $50,000, as required for a group appeal.2e The appeal

was timely filed. The estimated âmount in oontroversy is sulrjer:t tr:r recalculation by the Medicare
contractor for the actual final amottnt in each case.

Board's Analysis Reearding the Appealed Issue

The appeals in this EJR request ¡nvolve the fiscal year June 30,2007,thus the appealed cost reporting
period fall squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule being

challenged. The Board recognizes that the D.C. Circuit vacated this regulation in AIIina for the time
period at issue in these requests. However, the Secretary has not formally acquiesced to that vacatur and,

in tlris regar.d, has not published any guidance on lrow the vacatur is being implemented (e.g., only circuit-
wide versus nationwlde). See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.D.

2016), appeal fle4 No. 16-5314 (D.C. Cir., Oc|31,2016). Moreover, the D.C. Circuit is the only circuit

,5 t08 s.cr. 1255 (t988).
26 For Hemet Valley that appealed from both an original and revísed NPR, the Board will not issue ajurisdictional

determination for the revised NPR appeal. The Board has determíned that the Provider has jurisdictionally valid

appeaì pending for the same fiscal year end from the original NPRs; therefore reaching a decisìon on the revised

NPR appeal is futile as the outcome for this Provider will not be affected.
27 See Board Rule I 6 (A Provider may request to j oin an existing gloup by transferring the relevant issue from the
provider's individual appeal to that group. ln the case of Hemet Valley, the Provider transferred the issue under

appeal in the current group from its individual appeal, case number 09-0733.)
2i the entire original hearing request for Hemet Valley can be found under Tab 3 ofthe Provider's September 5,

2017 response to the Board's request f<irr additional information.
2e See 42 C.F.R. $ 405. 1837.
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') to date that has vacated the regulation and, ifthe Board were to grant EJR, the Providers would have the

right to bdng suit in either the D.C. Circuit o,, the circuit within which they are located' ,S¿¿ 42 U.S'C'

$ lSSSoo(Ðal). Based on the above, the Board must conclude that it is otherwise bound by the regulation

for purposes ofthis EJR request.

Board's Decision Regardins the EJR Request

The Board finds that:

I ) it has jurisdiction over the matter for the subject year and that the participants

in this group appeal are entitled to a hearing before tle Board;

2) basetl upon tlte pafticipants' asseftions regarding 42 C'F'R'

$$ 412.i 06(bX2XÐ(B) a¡d (bxzxiiixs), there are no findings of fact for
resolution by the Bciard;

3) it is bound by the applicable existing Medicare law and regulation (42 C.F.R.

$ 405.1 867); and

4) it ìs without the authority to decide the legal question ofwhether 42 C'F'R'

$$ 412.106(bX2)(iXB) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of42 C.F.R. $$ 412.106(bX2Xi)(B) and

(bX2Xiii)d) properly falls within the provisions of 42 U.S.C. $ l395oo(Ð( I ) and hereby grants the

Èr*íd"6; request for EJR for the issue and the subject years. The Providers have 60 days from the

receipt ofthis decision to institute the appropriate action forjudicial review. Since this is the only issue

undcr disþuto, tho Board hereby closes these cases'

Board Membeis Participating:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Jack Ahern, MBA, CHFP
Gregory H. Ziegler, CPA

FOR THE BOARD:

'ú*/-!'-
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ l395oo(Ð
Schedules of Providers

cc: GeoffPike, First coast services options (cefiified Mail w/ Schedules of Providers)

Wilson Leong, (w/Schedules of Providers)


