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Dea¡ Mr. Ravindran and Mr. Snyder:

Baylor University Medical Center, or tlle Provider, is appealing the amount of Medicare Reimbursement

as determined by the Medicare contractor. The Medicare Conüactor has challenged jurisdiction over

the sole issue in the appeal, and the Board's jurisdictional decision is as follows.

Background

The Provider filed an individual appeal with the Provider Reimbursement Review Board ("Board") on

March 3, 2015, which appealed a Revised Notice of Program Reimbursement ("RNPR') dated

September 4, 2014 (for the cost reporting period ending June 30, 2006) The sole issue stated in the

appeal request was whether the Medicare Contactor properly excluded Medicaid Eligible days from the

Disproportionate Share Hospital ('DSH') calculation?

The Provider filed a second individual appeal request with the Boa¡d on August 24, 2016, which

appealed a RNPR dated February23,2016 (for the same cost reporting period ofJune 30,2006). This

request appealed two issues: 1) DSH Supplemental Security Income ("SSI") Percentage (Provider

Specific), and 2) DSH SSI Percentage. The Board notified the Provider that this second appeal request

was being incorporated into Case No. 1 5- 1 690, and that a supplemental preliminary position paper
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-., would be due by January 1,2077. The Provider did not file a supplemental preliminary position paper,

' and the Board dismissed the DSH SSI Percentage (Provider Specific) and DSH SSI Percentage issues

from the case on February 17,2017. 
.

The Medicare Contractor, Novitas Solutions, Inc, has challenged the Board's jurisdiction over the sole

issue in Case No. 15-1690 - DSH Medicaid Eligible days.

Medicare Contractorts Position

The Medicare Contractor challenges the Board's jurisdiction over the Medicaid Eligible Days issue,

stating that it has not made a final determination regarding the additional 412 Medicaid Eligible days the

Provider now seeks. The Medicare Contractor explains there were six adjustments fo¡ the RNPR dated

September 4, 2014, and the Provider cites to Audit Adjustment Nos. 4 and 5 as the source of its

dissatisfaction. The Medica¡e Contractor states that Audit Adjustment No. 4 increased Medicaid days

on the cost reporl, and Audit Adjustment No. 5 increased the allowable DSH percentage by 2.59 (Audit

Adjustment No. 5 stems from No. 4).

The Medicare Contractor's position is that although Audit Adjustment No. 4 adjusted Medicaid Eligible

days, the Provider has failed to show that the 412 disputed days it now seeks were specifically reviewed

and adjusted on this RNPR. The Medicare Contractor claims the 412 disputed days represent a

completely new subset ofdays which were not previously presented to the Medicare Cont¡actor.

The Medicare Contractor contends it did not render a final determination with respect to the additional

Medicaid days now sought, and therefore the Board does not have jurisdiction pursuant to 42 C.F.R. $$

405.1887(d) and 405.1 889.

Provider's Position

The Provider filed a Jurisdictional Response to the Medicare Contractor's jurisdictional challenge on

November 20,2017. The Provider claims that the RNPR included corrections to the Provider's DSH

calculation with Audit Adjustment No. 5, and therefore the Board has jurisdiction over the DSH

Medicaid Eligible days issue. The Provider's position is that any adjustment to the overall DSH

calculation or those related to Medicaid Eligible days provide the Board with jurisdiction.
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., The Provider also contends that the Board has jurisdiction over the Medicaid Eligible days issue

pursuant to the B ethesda Hospital Association v. Bowenl decision, and because the Provider is

dissatisfied with the amount of its total reimbursement. The Provider explains that the days at issue are

often not available in time for inclusion on the cost report, and as the Board has noted in other DSH

jurisdictionai decisions, there are practical difficulties in getting information regarding Medicaid

Eligible days. The Provider states it is dissatisfled with the Medicare Contractor's determination of

reimbursement despite not having made a claim on the cost report.

Board Decision

Pwsuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2014), a provider has a right

to a hcaring bcfore thc Boa.d with rcspcct to specific items claimed on a timcly filcd cost rcport if it is

dissatisfiecl with the final determination of the Medicare conÍactor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe

date ofreceipt of the final determination.

A revised NPR is considered a separate and distinct determination from which the provider may appeal.

A Provider's appeal ofa revised NPR is limited to the specific issues revised orr reopening and tloes not

extend further to all determinations underlying the original NPR. The effect of a revised NPR on a

provider's right to a Board hearing is addressed in 42 C.F.R. $ a05.1889(a)(bxl) (2013). The regulation

at $ 405.1889(b)(1) provides "[o]nly those matters that are specificaliy revised in a revised

detelnination or decision are within the scope ofany appeal of the revised determination or decision."

The Board finds the Provider's appeal rights from this RNPR are limited to the specific issue revised on

reopening - tho se 7 ,705 additional Medicaid eligible days added with Audit Adjusùrent No. 4 and the

corresponding increase in the DSH percentage as a result of Audit Adjustment No. 5. There is no

evidence in the record that the additional 412 Medicaid Eligible days the Provider now seeks were

reviewed or revised by the Medicare Cont¡actor with the RNPR under appeal. This RNPR appeal is

now closed as the Board does not have jurisdiction over the Medicaid Eligible days issue.

Review of this decision may be available under 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and

405.1877.

I Bethesda,485 U.S.399 ( 1988).
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Stephanie A. Webster
J. Harold Richards
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1 5 64

RE: Expedited Judicial Review Request

Akin Gump 2005-2013 DSH Part C Days Appeals
FYE: 2005-2006, 2008-2011 and 2013

PRRB CaseNos.:09-0280GC, 11-0136GC, t4-0582GC, 14-0587GC, 15-0816GC, 15-1945GC,

l6-0309GC, 16-0668CC. 1B-0099G' l8-0233, 1'8-0301 and 18-0320

Dear Ms. Webster and Mr. Richards:

on December 18,2017 ,the Provider Reimbursement Review Board ('PRRB" or "Board")

received a request for expedited judicial review ('EJR'), dated December 1 5, 2017, for the

above-referenlced appeals. The Board has reviewed the request and hereby grants EJR, for all

Providers, of the Medicare Parl C day issue in thê appeals, as explaine<l below'

The issue in these appeals is:

[W]hether "enrollees in Part C are'entitled to benefits' under Part

À, such that they should be counted in the Medicare [Part A/SSIr]
fraction, or whether, if not regarded as 'entitled to benefits under

Part A,' they shouid instead be inclucled in the Medicaid fraction"

of the DSH2 adjustment.3

Background

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid môst hospitals for the operating costs of inpatient hospital services under the

proipective jayment system (.'PPS').4 Under PPS, Medicare pays predetermined, standardized
'u.ounts p"iAischarge, subject to certain payment adjustments.5

| .,SSI,, stands for.'supplemental Security Incorie." The terms "SSI ÍÌaction," "SSl%," "SSl ratio" and "Medicare

fraction" are synonymous and used intorchangeably '¡/ithin this decision'
2 The abbreviation "DSH" stands fo¡ "disproportionate share hospital "
3 EJR Request at 4.
4 ,See 42 LLS,C. $ I395ww(d)(l)-(5)i 42C.F R. Paft412'
5 |d.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.6 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.T

A hospital may qualify for a DSH adj ustrnent based on its disproportionate patient percentage

(,,Oef,1.t As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, then is used to determine the amount of the DSH payment due to the

qualifuing hospital.e The DPP is defined as the sum of two fractions expressed as percentages.r0

Thor" t*o fractions are referred to as the "Medicare" or "SSl' fraction and the "Medicaid"

fraction. Both of these fractions consider whether a patient was "entitled to benefits under parl

A.'

The statute, 42 [J.S.C. $ l395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofsuch hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fìscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of lhis subchapter ' . '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services C'CMS), and utilized by the Medica¡e contractors to compute a hospital's DSH

eligibility and payment adjustment. I I

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXil), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such.period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of rhis subchapter, and the denominator of which is the total

6 See 42 U.S.C. $ l395ww(d)(5).
7 See 42u.5.c. $ 1395ww(d)(s)(F)(ixl); a2 c'F R $ 412.106
s See 42U.5.c. $$ l39sww(d)(s)(FXi)(l) and (dX5)(F)(v);42 c.F R $ al2.l06(c)(l)'
e See 42U.s.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 C F.R. $ 412 106(d)'
t0 See 42tJ.S.C. g l395ww(d)(5)(F)(vi).
t' 42 C.F.R. $ 412. r 06(bx2)-(3).
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number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service fo¡

which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that

number by the total number of patient days in the same period.12

Medicare Advantaee Program

The Medicare program permits its benefìciaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance orgalizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

sTafiúe at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization uncler

this secti¡n for individuals enrolled under this section with the organization and entitled tó

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretary13 stated thaL:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should inciude

'þatients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifìed HMO. Prior to December

1,1987, wo were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate thosè HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment] .la

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for

PaÍ A.r5

L 42 C.F.R. $ 412.106(bX4).
I3 ofHealth and Human Services
14 55 Fed. Rcg. 35,990, 39,994 (SePt.4, 1990).

" ld.
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with the, creation of Medica¡e Parl c in 1997,16 Medicare beneficiaries who opted for managed

care coverage under Medicare Paft C were no longer entitled to have payment made for their

care under Pafi A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.17

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed tules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Pafi A
. . . . once a bene-ficiary elects Mcdicare Part C, those patient days

artrihutahle to the beneJiciary should not be included in The

Medicare fraction oJ'the DSH patient percentage. These patient
days shoutd be included ín the count oftotal patient days in the

Medicaid fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible'for Medicaid would be

included in the numerator ofthe Medicaid fraction . . t8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the days assoeiated with lPart C] beneficiaries in the Medicare fraction ofthe DSH
calculation."Ie In responsg to a comment regarding this change, the secretary explained that:

. .. We do agree that once Medicare beneficiaries elect

Medicare Parl C coverage, they are still, in some sense,

enürled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare lraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003

proposed rule to include the days associated with M+C
beneficiaríes in the Medicaid fraction. Insteød, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . ifthe beneficiary

t6 The Medicare Part C program did not begin operating until January 1,7999. See P.L. 105-33, 1997HR2015,

codíJìed as 42u.5-C. g 1394w-21 Note (c) "Enrollment Tmnsition Rule.- An individual who is enrolled [in
Meðicarel on December 3 l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l,lggg,underpartCofTitleXVlll . . ifthat organization as a

contract under that part for providing services on January 1,1999 . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L- 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
r? 69 Fed. Reg. 48,918, 49,099 (Aug. I l,
f E úB Fed. i\eg.27,154,V1,20E (May 19,
te 69 Fed. Reg. at49,099.

2004).
?003)(emphasis added).
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2o (emphasis added)

Consequently, within her rcsponse, the Secretary announced that CMS would include Medicare

Parl C inpatient days in the Medicare fraction ofthe DSH calculation'

Although the change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

August-l 1, 2004 Féderai Register, no change to the regulatory language was published until

Auãust 22, 2007 when the FFY 2008 final rule was issued.2r In that publication, the Secretary

notãd that no regulatory change had in fact occuffed but that that she had made "technical

corrections', to ùte regulatorylanguage consistent with the change announced in the FFY 2005

IPPS finat rule. As i result, the pertinent regulatory language was "technically corrected" to

reflect that Part C days were required to be included in the Medicare fraction of the DPP as of
October 1, 2004.

The U.S. Circuit Court for the District of Columbia in Allina Healthcare Services v. Sebelius,22

vacated the FFy 2005 IPPS rule. However, the Providcrs claim that the Secretary has not

acquiesced or taken action to implement the decision.23

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part c
patients are "entitled to benefits" under Parl A, thereby requiring them to be counted in the

t4edicare part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the secretary treated Part c patients as not entitled to benefits under Part A. From

1g86-2}04,the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the frnal rule for the FFY 2005, the Secretary reversed

course and'a¡nounced a policy change. This policy was to include Part C days in the Medicare
part A/SSI f¡action and excluáe therã from the Meâicaid fraction effective October 1,2004.24

In Allína,the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth ofthe proposed rule."2s The Providers claim that because tåe Secretary has

noi acquies-ced to the decisión, the 2004 regulation requiring Parl C days be included in the Part

A/SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2XiiiXB).

'o Id.
2t 72 Fed. Reg. 4'1 ,130, 47 ,384 (Avgüst 22,200'7)
22 746 F.3d Il02 (D.c. cir.2ol4).
23 EJR Request at I -2.
24 69 Fed. P.eg. a|49,099.
25 Allina at I109,
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In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Providers claim the Board lacks the authority to grant. The

ProvidLrs argue that since the Secretary has not acquiesced to the decision in Allina, the Board

remains bound by the regulation and EJR is appropriate.

Decision of lhe Board

Board's Authority and ÄnalYsis

under the Medicare statute codified at 42 u.s.c. $ l395oo(f)(1) and the regulations at 42 C.F.R.

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has jurisdiction to conduct a hearing on the specific rnatter at issue; and (ii) the

Board lacks the authority to decide a specifìc legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdiotional Requj¡çrnçnllq snd Dellqninallion

The Board's analysis begins with the question ofwhether it has jurisdiction to conduct a hearing

on the specific matter at issue for each of the Providers requesting EJR. Pursuant to thc pertinent

Board jurisdictional regulations, a provider has a right to a hearing before the Board with respect

to costl claimed on a timely filed cost report if it is dissatisfied with the final dete¡mination of
the Medicare contractor, the amount in controversy is $10,000 or more for an individual appeal

or $50,000 or more for a group, and the request for hearing is filed within 180 days of the date

the notice of the intermediary's determination was mailed to the provider (prior to August 21,

2008) or within 180 days ofthe date of receipt ofthe final determination (on or after August 21,

2Oo8).26

The Providers included in this EJR request filed appeals based upon original NPRs, revised NPRS

(.,RNtnsr'¡ or the Medicare contractor's failure to timely issue an NPR. The cost reporting

periods involved in this EJR request end between December 31, 2005, and December 31,2013.

For appeals of originai NPRs fo¡ cost reporting periods ending before December 31, 2008, the

proviàèrs may demonstrate dissatisfaction with the amount of Medicare reimbursement of the Part
'C 

days issue by claiming the issue as a e'self-disallowed cost" pursuant to the Supreme Court's

.auroning set otÍ in Beth-esda Hospital Association v. Bowen.21

26 42 C.F.R. $$ 40s.1835-4os.l84l (200s);42 C.F.R. $$ 405.1835-40s 1840 (2008)'
2? 4g5 U.S. ui:SS (fS¡¡). Under the facts ofB ethesdø, the Board initially found that it was without juisdiction to

review the providers' challenge to the Secretary's regulation regarding apportionment ofmalpractice insurance costs

because the providers had "self-disallowed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme Court held that "[t]he Board may not decline to consider a provider's challenge to a

regulation ofthe Secretary on the ground that the provider failed to contest the regulation's validity in the cost report
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For apþeals of RNPRs issued prior to August 2i, 2008-, providers must demonstrate that the issue

undei ieview was specifrcaliy revisited on reopening.2s

For appeals oforiginal NPRs for cost reporting time periods ending on or after December 3 1, 2008,

providers preserve their respective rights to claim dissatisfaction with the amount of Medicare

payment for a specific item at issue by either including a claim for the specific item on their cost

reþorts for the period where the providers seek payment they believe to be in accordance with

Medicare policy, or self-disallowing the specific item by following the applicable procedures for

filing cost repo(s under protest.2

For appeals of RNPRs issued after August 21, 2008, the Board only has jurisdiction to hear a

proviàår's appeal of matters that the Meàicare contractor specifically revised within the RNPR.3o

For provicler appeals filed based upon the Medicare Contractor's failure to timely issue an NPR,

the providers are not required to demonstrate dissatisfaction in order to preserve their individual
rights to a Board hearing.3l

A jurisdictional review of the appeals in this EJR request shows that all of the Providers have an

adjustment to the SSI% on their lespective NPRs/RNPRs, have properly protested the appealed

issue or have filcd appcals based upon the Medicare contractor's failure to timely issue an NPR'

In addition, the Providers' documentation shows that the appeals \ùere timely filed and that the

estimated amount in controversy for each group appeal exceeds $50,000 and for each individual

submitted to [the Medicare Contractor]." The Court went on to state that "the submission ofa cost report in full

compliance with the unambiguous dictates ofthe Secretary's rules and regulations does not, by itself, bar the

provider from claiming dissatisfactìon with the amount ofreimbursement allowed by those regulations."
i8 For RNPRs issued p;ior to August 21, 2008, Boarcl jurisdiction over a provider's RNPR appeal is assessed under

the holding in HCA Health Services v. Shalala,2T F.3d 614 (D.C. Cir.1994). Ìn HCATIealth Services, the Circuit

Court held that when a Medicare contractor reopens its original determination regarding the amounts of
reimbursement that a Medicare provider is to receive and the provider appeals this decision, the Board's jurisdiction

is limited to the specific issues revisited on reopening, and does not extend fufher to all determinations underlying

the original NPR.
2e See 42 C.F.R. S a05.1835(axl) (2008).
30 See 42 C.F.R. $ 40s.1889(bX 1) (2008)
3r The United States District Court for the District of Columbia issued an o¡der tn Charleston Area Med. Ctr. v.

Sebelius,No.l6-643 (RMC) (D.D.C. filed May 3,2013) that states that the Board et al. are enjoined fÍom applying

42 C.F.R. g a05.1835(aXl )'s dissatisfaction requirement for Board jurisdiction to any pending or futùre Board

appeal that, pursuant to 42 U.S.C. g 1395oo(âXIXB), is based on.the Medicare contractor's failure to issue a timely

ÑÞn. In the Secretary,s responses to the Court's May 27, 2014 and June 10, 2014 Orders to Show Cause, the

SecÍetary made a binding concession that 42 C.F.R. $ 405.,l83 5(a)(1)'s requirement that a Medicare provider must

estabÌish its ..dissatisfaction" by claiming reimbursement for the item in question in its Medicare cost report or by

listing the items as a "protested amount" in its cost repofi, should not apply to Board appeals that are based on the

provisions ofthe Medicare statute, 42 u.s-c. $ l395oo(a)(l )(B), that provide for appeal to the Board where a

ir4edicare contractor does not issue a timely NPR. Subsequently, under 42 C.F.R. $ 405.1835(c), CMS codified this

change in Board jurisdictional requirements and set an effective date that erlcompasses Board appeals tl'ìat were

iniri;ted or pending on orafterAugust2l,2008.See79 Fed. Reg.49854,50201 (Aug.22,2014). All the Providers'

appeals i vòlved iñ the instant EJR rcqucst that were filed based upon the Medicare conhactor's failure to issrte a

timely NPR were initiated or pending on or after August 21, 2008.
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appeal exceeds $10,000. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's Authorit)¡ to Consider the Appg4lgl,l$ug

The second part of the Board's EJR analysis concems whether the Board lacks the authority to

decide the specific legal question relevant to the matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

The appeals involved in this EJR request span fiscal years 2005-2013, thus the appealed cost

repofing periods fall squarely within the time frame applicable to the Secretary's FFY 2005 IPPS

rule being challenged. The Board recognizes that the D.C. Circuit vacated this regtlation in Allina
for the time period at issue in these requests. However, the Secretary has not formally acquiesced

to that vacatur and, in this regard, has not published any guidanoe on how the vacatur is being

implemented (e.g., onJy circuit-wide versus nationwide). ,See generally Grant Med Ctr. v-

Burwell,204 F. Supp. 3d68,71-82 (D.D.D.2016), appealfiled,No. 16-5314 (D.C. Cir., Oct 31,

2016). Moreover, the D.C. Circuit is the only circuit to date that haq vacated the regulation and, if
the Boa¡cl were [o grant EJR, the Ploviders would have the right to bring suit in fedcral court in
either the D.C. Circuit or the federal circuit within which they are located. See 42 U.S.C.
g 1395oo(f)(1). In addition, within its JlIy 25,2017 decision in Allina Health Services v. Price,32

the D.C. Ci¡cuit Court agreed with the Board's decision to grant EJR for the identical issue

involved in the instant EJR request. Based on the above, the Board must conclude that it is
othe¡wise bound by the regulation for purposes of this EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and the Providers

in these appeals are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

32 863 F.3d 937 (D.C. Cir. July 25,2017).
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Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiÐ(B) properly falls within the provisions of 42 u.S.c. $ 1395oo(f)(1) and hereby

granìs,.the providers' request for EJR for the issue and the subj ect years. The providers have 60

ãays from the receipt ofthis decision to institute the appropriate action fo^r judicial review. Since

this is the only issuà under dispute, the Board hereby closes these cases 33

Board Members ParticiPallinË

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler

UwM"n,,** ¡
FOR THE BOARD:

L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f.¡
Schedules of Providers, List of Cases

cc: l)anene Hartley, National Government Services (Certified Mail dSchedules of Providers)
pam Va¡rArsdale, National Govemment Services (Certified Mail Schedules of Proviclers)

Wilson Leong, Federal Specialized Services (w/Schedules of Providers)

33 The provider in PRRB Case No. l8-0320 is requesting EJR ofonly its Medicare Part C days issue. As there arc

othcr issucs pending bofore the Board in PRRB iase Nn. I ß-0320, the case will remain open following issuance of

this determination.
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Quality Reimbursement Services, Inc.

James C. Ravindran
President
150 N. Santa Anita Avenue, Suite 5704
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National Gove¡nment Services, Inc.
Pam VanArsdale
Appeals Lead
MP: INA 101-AF42
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RE: .MiddlesexHosPital
Provider No. 07 -0020
FvE913012012
PIIRB Case No.15-2561

Dear Mr. Ravindran and Ms VanArsdale,

The Provider Reimbursement Review Board ('PRRB" or "Board") has reviewed the documents

in the above referenced appeal. The Board's jurisdictional decision is set forth below.

BACKGROUND:

The Provider was issued an original Notice of Program Reimbursement ("NPR") on November

25,2014 fo¡ fiscal year end ('FYE') 9130/2012. On May 1,2015, the Provider filed an appeal

request with the Board that identified ten issues. The Provider requested to transfer va¡ious

issues to group appeals, including transfeffing the SSI Systemic Errors issue to case no. 15-

1416G (dRS ãOiZ OSg SSI Percentage Group) and the dyal eligible days issue to two groups:

15-00tdc (eRS 2012 DSH MedicaidÞraction/Dual Eligible Days Group) and 15-1419G (QRS

2012 SSI fìictionOual Eligible Days Gloup). The only issue that ronaitrs pcndiug inthe appeal

is the sSI Provider specifìc issue, over which the Provider representative has requested

Expedited Judicial Review ("EJR")'

ROARD'S DECISION:

Disproportionate share Hospitat (DSH) Payment/supplemental security Income (SSI)

P ercentage (Provider Specific)

The Board finds that it does not have jurisdiction over the SSI Provider specific issue. The

jurisdictional analysis for Issue No. t has two relevant aspects to consider: 1) the Provider

äisagreeing with how the Medicare ConÍactor computed the SSI percentage that would be used

to determine the DSH percentage, and 2) the Provider preserving its right to request realignment

ofthesSlpercentagefromthefederalfiscalyealtoitscostreportingperiod'

The lirst aspect of Issue No. l-the Provider disagreeing with how the Medicare conffactof

computed t|e SSI percentage that would be used to determine the DSH percentage-is
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Middlesex Hospital

I See Provider's lndividuaì Appeal Request at Tab 3, lssue I and Issue 2'
2 1d. at Tab 3, Issue I .

3ld.

5 /d at Tab 3, lssue 2.
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duplicative ofthe Systemic ElÏors issue.r The DSH PaymenlSSl Percentage (Provider Specific)

issue concerns "whether the Medicare Administrative Contractor used the correct Supplemental

s""*ity r""o-e percentage in the Disproportionate Share Hospital calculation."2 
_The

Provider's legal basis for Issue No. 1 also asserts that "the Medicare Contractor did not

determine Mãdicare DSH reimbursement in accordance with the Statutory instructions at 42

U.S.C. $ 1395ww(d)(5)(FXi).,'3 The Provider argues that "its SSI percentage published by

[CMS] was incorrectly computed ' . . ."4

However, the Provider's Systemic Errors issue is "[whether] the Secretary properly calculated

the Proviãer's Disproportiónate shale Hospital/supplemental security Income percentage'"5 The

provider's legal básis for the Systemic Er¡ors issue is that "the SSI percentages calculated by

[CMS] and uied by the Lead [Medicare Contractor] to settle their Cost Report [were] incolrectly

ðomp''i"d . . . .,,6 Thus, the P¡ovider's disagreement with how the Medicare Contractor

calcùtated the SSI percentage that woulcl be used for the DSH percentage is duplicative ofthe

Systemic Errors isiue that has been transferred to â group appeal, case no. l5-1416G' Because

tie Systemic Errors issue is no longer in the intlividual appeal as it was transferred to a group

appeal, the Board hereby dismisses this aspect of Issue No' 1 '

The second aspect of Issue No. l-the Provider preserving its right to request realignment of the

SSI percentagË from the federal fiscal year to its cost reporting period-is dismissed for lack of
jurisãiction. Under 42 C.F.R. $ 412.106(bX3), for.determining a Provider's DSH percentage,
:,[i]f a hospital prefers that CMS use its cost reporting data instead of the Federal fiscal year, it
**t n -i.h to-CMS, through its intermediary, a wlitten lequest ' . . ." Without this written

request, the Medicare Contráotor carurot issue a final dctcrmination from which the Provider can

beìissatisfred with for appealing purposes, therefore the Board finds that it does not have

jurisdiction over this poriion ofi¡e SSI Provider Specific issue. Additionally, the Provider is

äppealing from ag/20/ZOt2 cost reporting period, so_its SSI percentage is already calculated on

ttlË fe¿eãl fiscal year; there would be nothing to realign even if the Provider had requested

realignment.

EJR Request

42 U.S.C. $ 1395oo(f(l) and the regulation at 42 C.F.R. $ 405.1842(Ð(1) require the Board to

grant EJR if it determlnes that: (i) the Board has jurisdiction to conduct a hearing ón the specific

äafier at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the

constitutionality of a provision ofa statute, or to the substantive or procedural validity ofa
regulation or CMS Ruling.

The Board hereby denies the Provider's request for EJR because it does not have jurisdiction

over the sSI Provider Specific Issue as parl of this individual appeal (see discussion, above),



Provider Reimbursement Revie\t Board

Middlesex Hospital

PRRB Case No. I 5-2561
Page 3

therefore the first requirement of42 C.F.R. $ 405.1842(Ð(1) is not satisfied'

Additionally, it is important to note that the issue statement in the EJR request, although labeled

as "SSI Provider Specif,rc," is really the dual eligible days issue'

Thc Provider states in its tequest for EJR that it requested in its isSue statement that the Board

either:
Require a recalculation of the ssl percentage using a denominator based solely

oncoveredandpaidforMedicaredays,oralternatively,anexpansionofthe
nume¡ator to include paid as well as unpaid and covered as $'ell as non-

covered days. The Board should require a recalculation of the SSI percentage

usingadenominatorbasedsolelyoncoveredandpaidforMedica¡edays,or
alternatively, an expansion ofthe numerator to include paid as well an unpaid

and covered as well as non-covered clays

The Provider then identifies the issue as "whethel the Centers fol Medicare and Medicaid

Services' (,,CMS's,') unlawfully interprets the term "entitled" in applying differential treatment

to the counting of days to compute the Medicare disproportionate share hospital ('DSH")

payment.

The Provider's appeal request for the Provider Specific issue reads:

The Provider contends that the MAC did not dete¡mine Medicare DSH

reimbursement in accordance with the Statìrtory instructions at 42 U'S' C'

$ 1395ww(d)(5)(F)(i). Specificallv, the Provider disagrees with the MAC's

ðalculation ofthe computation of the DSH percentage set fo¡th at 42 C F'R'

$ 4 1 2. 1 06(bx2)(i) of the Secretary's Regulations

The Provider contends that its, [sic] sSI percentage published by the centers

for Medicare and Medicaid Services (.'CMS) was inconectly computed

because cMS faileci to inolucle all patierfs that were entitled to bcncfits in thcil

calculation. The Provider contends that the sSI percentage issped by cMS and

the subsequent audit adjustment to the Provider's cost report by the MAC are

both flawed.

The Provide¡ is seeking SSI data from cMS in order to reconcile its records

with CMS data and identify records that CMS failed to include'

A large focus of the provide¡'s EJR request relates to the term "entitled." Although this issue

statetient does briefly mention Part A "entitled," the Provider goes into much moie detail about

this concept in its dual eligible days issue, which has been transferred to group appeals.

The provider separately appealed the Medicaid and SSI fraction dual eligible days issues, but

included this explanation in both issue statements in its appeal request:
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While CMS has stated that the SSI fraction would only include patient days

paid by Medicare Part A, intermediaries have refused to recognize these dual

¿ligible patient days, which lack Medicare Part A payments, in the Medicaid

percentage of the Medicare DSH payment calculation. Since CMS has stated

that ottly 'þaid" days will be used in the SSI percentage, the Provider contends

that the terms paid and entitled must be consistent wif-h one anothe¡ due to the

usage of the two terms in 42 C F.R. $ 412.106(b) and CMS testimony' The

nume¡ator ofthe SSI percentage requires SSI payments to have been made,

thus the denominator should also require Part A payment 
.

This same paragraph is also included in the group appeal request for case no. 15-1419G, QRS

2012 DSH SSI Fraìtion Dual Eligible Days Group and case no. 15-0018G, QRS 2012 DSH

Medicaid Fractior/Duai Eligible Days Group. Therefore, the issue over which the Provide¡ has

requestecl EJR is actually the dual eligible days issue, which the Provider has transferred to group

appeals.

Conclusion

The only issue that remains pending in this appeal is the SSI Provider Specific issue, over which

the Provider has requested the Board grant EJR. The Board finds that it does not have

jurisdiction over the issue (a portion is duplicative ofthe ssl systemic issues which was

tansferred to 15-1416G and ihere is no fìnal determination related to the realignment request)

and thus denies the Provider's request for EJR, as jurisdiction is a prerequisite to granting EJR

per 42 C.F.R. $ 405.1S42(Ð(1). Furthermore, the issue statement over which the Provider has

iequested EJR is really the dual eligible days issue (when comparing the actual issue statements,

noi how the issues are labeled), which the Provider has already requested to transfer to group

appeals.

The Board finds that it does not have jurisdiction over the SSi Provider Specific Issue and denies

the request for EJR. The SSI Provider Specific issue was the last issue in the appeal, therefore

PRRB Case No . 15-2561is hcrcby closed and fernoved from the Board's docket.

Review of this determination is available under the provisions of 42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 anð'405.1817.

PRRB Case No. I 5-2561
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Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

For the Board:

Chairperson

'%#,*,
cc: Wilson Leong, FSS
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Quality Rcimbursement Services, Inc.
James C. Ravindran
President
150 N. Santa A¡ita Avenue, Suite 5704
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National Govemment Services, Inc.
Pam VanArsdale
Appeals Lead
MP: INA 101-4F42
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RE: Middlesex Hospital
Provider No. 07 -0020
pv E 9130/201r
PRRB Case No. 15-1 812

Dear Mr. Ravindran and Ms. VanArsdale,

The Provider Reimbursement Review Boar<l ('!PRRB" or "Board") has reviewed the documents

in the above referenced appeal. The Board's jurisdictional decision is set forth below.

BACKGROUND:

The Provider was issued an original Notice of Program Reimbursement ("NPR") on September

23,2014 for fiscal year end ('FYE) 9/30/2011. On March 11,2015, the Provider liled an

appeal request with the Board that identified ten issues. The Provider requested to transfer

various isiues to group appeals, including transferring the SSI Systemic Errors issue to case no'

l5-3037G (eRS t0l f DSH SSI Percentage Group (2)) and the dual eligible days issue to two

groups: l5-'3ò31c (eRS 201 I DSH Medicaid Fraction/Dual Eligible Days Gr'up (2)) a.d 15-

ão¡sG (aRS 2011 
'SÈI 

Fractio¡ Dual Eligiblc Days Group (2)). The only issue that remains

penaing ù tn" appeal is the SSI Provider specific issue, over which the Provider representative

Las requested Expedited Judicial Review ('EJR')'

BOARD'S DECISION:

Disproportionare share Hospîtal (DSH) Paymenl/supplemental security Income (ssl
P er cent age (Pr ovider SPe c ifi c)

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue The

jurisdictional analysis for Issue No. t has two relevant aspects to consider: 1) the Provider

äisagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to dãtermine the DSH percentage, and 2) the Provider preserving its right to request realignment

of the SSI percentage from the federal fiscal year to its cost reporting period'

The fìrst aspect of Issue No. 1-the Provider disagreeing with how the Medicare Contractor

computed tire SSI percentage that would be used to determine the DSH percentage-is
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I See Provider's lndividual Appeal Request at Tab 3, Issue 1 and lssue 2.
2 /d at Tab 3, Issue L
3 Id.
4 Id.
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duplicativeoftheSystemicErrorsissue.rTheDsHPaymenVsslPelcentage(ProviderSpecific)
issue concems "whether the Medicare Administrative Contractor used the correct Supplemental

Security Income percentage in the Disproportionate Share Hospital Calculation."2 The

Provider's legal basis for Issue No. 1 also asserts that "the Medicare contractor did not

determine Medicare DSH reimbursement in accordance with the Statutory instructions at 42

U.S.C. $ l395ww(dX5XFXi)."3 Thc Provider argues that "its SSI percentage published by

[CMS] was inconectly computed . . ..."4

However, t}¡e Provider's Systemic Errors issue is "[whether] the Secretary properly calculated

the Provider's Disproportiónate Share Hospital/Supplemental Security Income percentage'"s The

Provider's legal basis for the Systemic Erors issue is that "the SSI percentages calculated by

[CMS] and used by the Lead [Medicare Contractor] to settle their Cost Report [were] incorrectly

computed . . . ."6 Thus, the Provider's disagreement with how the Medicare Contractor

calculated the SSI percentage that would be used for the DSH percentage is duplicative ofthe

Systemic Errors issue that has been transfered to a group appeal, case no' 15-3037G. Beoause

the Systernic E¡ors issue is no longer in thc individual appeal as it was transforred to a group

appeal, the Board hereby dismisses this aspect of Issue No. I .

The second aspect of Issue No. l-the Provider preserving its right to request realignment of the

SSI percentagè from the federal fiscal year to its cost reporting period-is dismissed for lack of
jurisdiction. IJnder 42 C.F.R. $ 412.106(bX3), for determining a Provider's DSH percentage,
:,[i]f a hospìtal prefers that CMS use its cost reporting data instead of the Federal fiscal year, it
must furnish to cMS, through its intermediary, a written request . . . ." without this wr.itten

¡equest, the Medicarc Contractor cannot issue a final determination from which the Provider can

be dissatisfied with for appealing purposes, therefole the Board finds that it does not have

jurisdiction over this portion ofthe SSI Provider Specific issue. Additionally, the Provider is

appealing ftom a913012011 cost reporting period, so its SSI percentage is already calculated on

the federal fiscal year; there would be nothing to realign even if the Provider had requested

realignment.

EJR Requesl

42 U.S.C. $ 1395oo(f)( I ) and the regulati on at 42 C.F.R. $ 405.18a2(f(1) require the Board to

grant EJR if it determines that: (i) the Board has jurisdiction to conduct a hearing on the specific

matter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to the specific matter at issue because the legal question is a challenge either to the

constitutionality of a provision of a statute, oI to the substantive or procedural validity of a

regulation or CMS Ruling.

The Board hereby denies the Provider's request for EJR because it does not have jurisdiction

over the SSI P¡ovider Specific Issue as part of this.individual appeal (see discussion, above),
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therefore the first requirem ent of 42 C.F'R. $ 405.1842(Ð(1) is not satisfied.

Additionally, it is impofiant to note that the issue statement in the EJR request, although labeled

as "SSI Provider Specific," is really.the dual eligible days issue'

The Provider states in its rcqucst for EJR that it requested in its issue statement that the Board

either:
Require a recalculation of the SSI percentage using a denominator based solely

on covered and paid for Medicare days, or altematively, an expansion of the

numerator to include paid as well as unpaid and covered as well as non-

covered days. The Board should require a recalculation of the SSI percentage

using a denominator based solely on covered and paid for Medicare days, or

altematively, an expansion of the numerator to include paid as well an unpaid

and covered as well as non-covered days'

The Provider then identifies the issue as "whcthcr the Centers {br Medicare and Medicaid

Services' ("CMS's") unlawfully interprets the term "entitled" in applying differential treatment

to the counting of days to compute the Medica¡e disproportionate shale hospital (.'DSH')
payment.

The Provider's appeal request for the Provider Specific issue reads:

'lhe Provider contends that the MAC did not determine Medicare DSH
reimbursement in acco¡dance with the Statutory inshuctions at 42 U.S. C.

$ l395ww(d)(5)(F)(i). Specifrcally, the Provider disagrees with the MAC's
calculation of the computation of the DSH percentage set fofh at 42 C.F.R.

$ 4 1 2. 1 06(bx2)(i) of the Secretary's Regulations.

The Provider contends that its' [.tic] SSI percentage published by the Centers

for Medicare and Medicaid Services (.'CMS) was incorrectly computed

because CMS failed to inclucle all patients that were entitled to benefits in their

calculation. The Provide¡ contends that the SSI percentage issued by CMS and

the subsequent audit adjustment to the Provider's cost report by the MAC are

both flawed.

The Provider is seeking SSI data from CMS in order to reconcile its records

with CMS data and identify records that CMS failed to include

A large focus ofthe Provider's EJR request relates to the term "entitled.'r Although this issue

statement does briefly mention Part A "entitled," the Provider goes into much more detail about

this concept in its dual eligible days issue, which has been transferred to group appeals.

The Provider separately appealed the Medicaid and SSI fraction dual eligible days issues, but

included this explanation in both issue statements in its appeal request:
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While CMS has stated that the SSI fraction would only include patient days
paid by Medicare Part A, intermediaries have refused to recognize these dual

eligible patient days, which lack Medicare Part A payments, in the Medicaid
percentage of the Medicare DSH payment calculation. Since CMS has stated

that only "paid" days will be used in the SSI percentage, the Provider contends

that the terms paid and entitled must be consistent with one a¡other due to the

usage of the two terms in 42 C.F.R. $ 412.106(b) and CMS testimony. The

numerator ofthe SSI percentage requires SSI payments to have been made,

thus the denominator should also require Part A payment'

This same paragraph is also included in the group appeal request for case no. l5-3031G, QRS
2011 DSH SSI Fraction Dual Eligible Days Group (2) and case no. 15-3039G, QRS 2011 DSH
Medicaid Fraction/Dual Eligible Days Group (2). Therefore, the issue over which the Provider
has requested EJR is actually the dual eligible days issue, which the Provider has transfered to
group appeals.

Conclusion

The only issue that remains pending in this appeal is the SSI Provider Specific issue, over which
the Provider has requested the Board grant EJR. The Boarcl finds that it cloes not have
jurisdiction over the issue (a portion is duplicative of the SSI Systemic issues which was

transferred to 15-1416G and there is no final determination related to the realignment request)

and thus denies the Provider's request for EJR, as jurisdiction is a prerequisite to glanting EJR
per42 C.F.R. $ 405.1842(Ð(l). Furthermore, the issue statement over which the Provider has

requested EJR is really the dual eligible days issue (when comparing the actual issue statements,

not how the issues are labeled), which the Provider has already requested to transfer to group

appeals.

The Board finds that it does not have jurisdiction over the SSI P¡ovider Specific Issue and denies

the request for EJR. The SSI Provider Specific issue was the last issue in the appeal, therefore

PRRB Case No. 15-1812 is hereby closed and removed from the Board's dockct.

Review of this determination is available under the provisions of 42 u.S.c. $ 1 3 95oo(f) and 42

C.F.R. $$ 405.181s and 405.1877.

Board Members Participali¡g:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

For the Board:

Sue Andersen, Esq.
Chairperson

cc: Wilson Leong, FSS
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Expedited Judicial Review Request
Baptist Health South Florida 2006-2012 Part C Days Groups

FYE: 2006-2012
PRRB CaseNos.:13-1470GC, 13-1471GC,14-0776GC,14-0780GC' I4-22|0GC'14-22l9GC'

| 4 -4246GC, 1 4-4247 GC, I s-05 1 4GC, I s-05 I 5.GC, 1 5- 1 699GC and

15-1700GC

Dear Mr. Keough and Mr. TaileY:

on December 21,2017 , the Provider Reimbursement Review Board ('PRRB" or "Board")
received a request for expedited judicial review ("EJR"), dated Decemb ér 20,2011, fot lhe

above-referenced appeals. The Board has ¡eviewed the request and hereby grants EJR of the

Medicare Part C day issue in the appeals, as explained below.

The issue in these appeals is:

[V/]hether Medicare Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Par1

A/SSIr fraction a¡d excluded from the Medicaid lraction

numerator or vice-versa.2

Backqround

Part A of the Medicare Act covers "inpatient hospital services." since i983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized
'a-ounts 

peidischarge, subject to cerlain payment adjustments.a

Ì .,ssl" stands for "supplemental security lncome." The terms "SSl lÌaction," "SSl%," "SSI ratio" and "Medica¡e

fraction" are synonymous and used interçhangeably within this decision
2 EJR Request at 4.
3 See 42 U.S.C. $ 1395ww(d)(l)-(5);42 C F R. Part 412
4ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.s These cases involve the dispropofiionate share hospital ('DSH) adjustment,

which requires the secretary to provide increased PPS paymenls to hospitals thai serve a

significantly disproportionâte number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,orr1.z As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, then is used to detemine the amount of the DSH payment due to the

qualifuing hospital.s the OPP is defined as the sum oftwo fractions expressed as percentages.e

ihose two fractions are referled to as the "Medicare" or "SSI" fraction and the "Medicaid"

fraction. Both of these fractions consider whether a patient was "entitled to benefits under paÍ
4."

The statute, 42 U.S,C. $ 1395ww(dX5)(F)(vi)O, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

' benefits under part A ofthis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of this subchapter . . .

("mphasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

Services (.cMS'), and utilized by the Medicare contfactors to compute a hospital's DSH

eligibility and payment adjustment.r0

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXviXU)' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of whìch is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who vrere not entitled to benefits under

part A of this subchapter, and the denominator bf which is the total

5 See 42lJ.S.C. $ 1395ww(d)(5).
6 See42U.5.C. $ 139sww(d)(s)(F)(ì)(l); a2 c F R $ 412.106'
1 See 42tJ.S.C. $$ 1395wvù(dXsXFXiXl) and (dXsXF)(v); 42 C.F.R. $ al2l06(cXl)
I See 42U.s.c. $$ 139sww(d)(s)(F)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)
e See 42 U.S.C. $ l395ww(d)(5)(F)(vi)
ro 42 Ç.r.ß, $ 4ì2.106(bx2) (3).
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, number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor detemines the number of the hospital's patient days of service for

which patients were eligible for Medicaid bui not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period'Ìl

Medicare Advantase Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42U.5.C. $ 1395mm. The

sL:¿LLuLe aT 42 U.S.C. $ 1395mm(a)(5) provides fbr "payment to the eligible organization under

this section for individuals enrolled untler this section with the organization and entitled to

benefits under part A of this subchapter a¡d enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr2 stated that:

Bascd on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproporlionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients v/ho receive care at a qualified HMC). Prior to December

1 , 1987, we we¡e not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unablc to

fold this number into the calcuìation lof the DSH a<ljustment]'

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
'adjustmentl.r3

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.la

ìr 42 C.F.R. 5 4r2.106(bx4).
l2 of l-Iealth and Human Services
ìr 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)
to ld.
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With the creation of Medicare Part C in7997,15 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ca¡e under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare conhactors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the treatment of Pafi C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C pian, that
beneficiary's benefits are no longer administered under Part A
. . . . once a benefciury elects Medicare Part C, those patient days
qttributable to the beneficiary should not be încluded in the

Medicare fraction ofthe DSH patient percentage' These patient
days should be included in the count of total patient days in the

Medicaidfractíon (the denominatot), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction .11

The Secretary purportedly changed her position in the Federal fiscal year ('FFY) 2005 IPPS

final mle, by noting she was "revising our regulations at [42 C.F.R'] $ 412.106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."lE In response to a comment regarding this change, the Secretary explained that:

. . . LI/e do agree thdt once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medícare Part A, We agree with
the commcntcr that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not ()dopting as frnal our proposal stated ín the May 19, 2003

proposed rule 10 include the days associated wilh M+C
beneficiaries in the Medicaid fraction. Instead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction ' . . . if the beneficiary

I5 The Medicare Part C program did not begìn operating until January |, 1999. ,See P.L. 105-33, 1997 HR 2015,

codified as 42rJ.S.C. 5 1394w-21Note (c) "EnÌollment Transition Rule.- An individual who is enrolled [in
Meãicar-el on December 3l 1998, with an eÌigible organization under. . .[42U.S.C. l395mm] shall be considered

to be enr;lled with that organization on January l, I999, under part C ofTitle XVIIL . ifthat organization as a

contract under that part for providing services on January 1' 1999 . . " This was also known as

Medicare+Chojce. The Medicare Prescription Drug, Improvement and ModeÍÌìization Act of2003 (Pub.L l08-

173), enacted on December 8, 2003, replaced the Medica¡e*Choìce program with the new Medicare Advantage

program under Pafi C ofTitle XVIll.
¡6 69 Fed. Reg. 48,918, 49,099 (Aug. ll,200a).
t7 68 led. Reg.2't,\54, 21,:208 (May 19, 2oo3)(emphasis added)
rt 69 Fed. R.HB ät 49,099.
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is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.re (emphasis added)

Consequently, within her response, the Secretary announced that CMS would include Medicare

Pafi C inpatient days in the Medicare fraction ofthe DSH calculation.

Although the change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusil l, 2004 Federal Register, no change to the regulatory language was published until

Auãust 22, 2007 when the FFY 2008 final rule was issued.2o In that publication, the Secretary

notéd that no regulatory change had in fact ocourred but that that she had made "tech¡ical

corrections" to the regulatory language consistent with the changc a¡nounced in the FFY 2005

IPPS final rule. As a result, the pertinent regulatory language was "corrected" to reflect that

Part C days were required to be included in the Medicare fraction of the DPP as of october 1,

2004.

The U.S. Circuit Court for the District of Columbia in Altina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, the Providers claim that the Secretary has not

acquiesced or taken action to implement the decision.22

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Part c
patients are "entitled to benefits" under Part A, thereby requiring them to be counted in the

i4edicare part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

cou.se and ànnounced a policy change. This policy was to include Part C days in the Medicare
part A/SSI fraction and excluáe theri f.om tnè Medicaid fraction effective October 1,2004.23

ln Atlina,the Courl affirmed the district court's decision "that the Secretary's fina1 rule was not a

logical outgrowth of the proposed rule."2a The Providers claim that because the Secretary has

noì acquies"ed to the decision, the 2004 regulation requiring Part C days be included in the Part

A/SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $ $ 41 2.1 0 6(b)(2)(1)(B) and (b)(2xiiÐ(B).

te ld.
20 ?2 Fed. Reg. 47,130,47,384 (ArtgLtst 22,2007).
2t '746 F .3d I 102 (D.C. Qir.2014)
22 EJR Request at I -2.
2r 69 Fed. Reg. at 49,099.
24 Allitlfl ît 1109.
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In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

validity of the 2004 rule that the Providers claim the Board lacks the authority to grant. The

Providers argue that since the Secretary has not acquiesced to the decision in l//ina,theBoard
remains bound by the regulation and EJR is appropriate'

Decision of the Board

Board's Authority and AnalYsis

under the Medicare sratute codified af 42u.s.c. $ l395oo(f)(1) and the regulations at 42 c.F'R.

$ 405.1842(Ð(1) (2016), the Board is requircd to grant a provider's EJR requost if it determines

that (i) the BÁard has jurisdiction to dont rct a hearirtg ou the specific matter at issue; and (ii) the

Boarllacks the authoiity to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge either to the constitutionality of a provision of a statute

or to the substantive or procedural validity of a regulation or CMS Ruling'

Jurisdictional Requirements and Determination

The Boarcl's alalysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific mátte¡ at lssue for each of the Providers requesting EJR. Pursuant to the pertinent

Board jurisdictional regulations, a provider has a right to a hearing before the Board with lespect

to costs claimed on a timely filed cost report if it is dissatisfied with the final determination of

the Medicare contractor, the amount in controversy is $10,000 or more for an individual appeal

or $50,000 or more for a group, and the request for hearing is filed within 180 days ofthe date

the noiice of the intermêdiary's determination was mailed to the provider (prior to August 21,

200g) or within 180 days of the date of reoeipt of the final determination (on or aftcr August 21,

2008).25

The Providers included in this EJR request filed appeals based upon original notices of program

reimbursement ("NPRs") or revised NPRS ('RNPRs"). The cost reporling periods involved in

this EJR request end between September 30,2006, and September 30'2012'

For appeals of original NPRs for cost reporting periods ending before December 31, 2008, the

pro,riåårs may denionstrate dissatisfaction with the amount of Medicare reimbursement of the Part

b days issue-by claiming the issue as a "self-disallowed cosl" pursuant to the Supreme Coutl's

,"aso.ring set oit in Bethisda Hospital Association v. Bowen'26

'?5 
42 C.F.R, S$ 405. 1 835-405. 1 841 QOO'); 42 C F R $$ 405 1 835-405 1 840 (2008)'

,6 485 U.S. uiäSS (tSgS). Under the facts ofBethesda,lhe Board initially found that it was without jùrisdi ction to

review the providers, challengè to the secretary's legulation legarding apportionment ofmalpractice insurance costs

because the providers had ,.seìf-disallowed" the costs in their respective cost reports filed with the Medicare

contractor. The Supreme Court held that "[t]he Board may not decline to consider a provider's challenge to a

reguìatjon of the Secretary on the ground that the provider lailed to contest th€ regulation's validity iñ the co$ teport

suî littetl tu [rhe Medicaic Contmctor]." Thn CouÍl \ryenl on to state that "the stlbmiss;on ofa çosl report in fulÌ
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For appeals ofRNPRs issued prior to August 21, 2008, providers must demonstrate that the issue

undei review was spec.ifically revisited on reopening."

For appeals oforiginal NPRs foi cost reporting time periods ending on or after December 31, 2008,

p.ouiãL.. pr"."rrri their respective rights to claim dissatisfaction with tle amount of Medicare

payment fôr a specific item ãt issue by either including a claim for the specific item on their cost

ieports for the period where the providers seek payment they believe to be in accordance with

lv{.di"ur" policy, or setf-disallowing the specific item by following the applicable procedures for

filing cost reports under protest.2s

For appeals of RNPRs issued after August 21, 2008, the Board only has jurisdiction to hear a

p.o¡riàår', appeal of matters that the Meãicare contractor specifically revised within the RNPR'2e

A jurisdictional review ofthe appeals in this EJR request shows that all of the Providers have an

adjustment to the SSI% on thèir respective NPRs/RNPRs and/or have properly protested the

appealed issue. In addition, the Providers' documentation shows that the appeals were timely filed

¿¡1à thut the estimated amount in controversy for each group appeal exceeds $50,000 The

estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case'

Board's Authority to Consider the Appealed Issue

The.second part of the Board's EJR analysis concems whether the Board lacks the authority to

decide the specific legal question relevant to the matter at issue because the legal question is a

challenge eiiher to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

The appeals involved in this EJR request spau fiscal years 2006-2012, thus the appealed cost

reporting periods fall squarely within ihe time frame applicable to the Secretary's FFY 2005 IPPS

ruìe bein-g challenged. the Board recognizes that the D.C. Cìrcuit vacated this regtialion in Allina

for the tiãre perioà'at issue in these requests. However, the Secretary has not formally acquiesced

to that vacaiur and, in this regard, has not published any guidance on how the vacatur is being

implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. Ctr. v

Burwelt,20+ F. supp. 3d 68,7'7-82 (D.D.D. 2016), appealfiled,No. 16-5314 (D.C. Cir., Oct 31,

2016). Moreov"., itt" O.C. Circuit is the only circuit to date that has vacated the regulation and, if
the Éoard were to grant EJR, the Providers would have the right to bring suit in federal court in

compliance vvith the unambiguous dictates ofthe Secletary's rules and regulations does not, by itself, bar the

provìder ¡om claiming dissaìisfaction with th€ amount ofreimbußement allo\'\'ed by those regulatjons."
i? For RNpRs issued piior to August 21, 2008, Board jurisdiction over a provider's RNPR appeal is assessed under

the holding in HcA tiealth Services v. shalala,2? F.3d 614 (D.C. Cir. 1994). In HCA Health Services, the circuit

Coun helJthat when a Medicare contractor reopens its original determination regarding the amounts of
reimbursement that a Medicare provider is to receive and the provider appeals this decision, the.Board's jurisdiction

i, iirit"A to tt,".p"cjfic issues ievisited on reopening, and does not extend further to all determinations underlying

tbe original NPR.
¿E See 42 C.F.R. $ 405.1835(a)(l) (2008).
?q Sss 42 C.I.R. '$ 

405 I889(bXl) (?008).
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either the D.C. Circuit or the federal circuit within which they a¡e located. See 42 U 'S'C'

g 1395oo(f.¡(1). In addition, *itnio itr :ntly 25,2017 decision in Attina Heatth Services v' Price,3o

the D.C. Circuit Court agreed with the Board's decision to grant EJR for the identical issue

involved in the instant EJR request. Based on the above, the Board must conclude that it is

otherwise bound by the regulation for purposes of this EJR request'

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the Providers- 
in these appeals are entitled to a hearing before the Board;

2) based upon the Providers' assertions regalding 42 C'F'R'

$$ 412.j06OX2XÐ(B) and (b)(2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulaTion (42

C.F.R. $ 405.1867); and

.4) it is without the authority to decide the legal question of whether 42

C.F.R. $5 412.106(bX2Xi)(B) and (bX2XiiÐ(B)' are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

àrJ tulfzÍíií@) properly falls withinihe provisions of 42 U'S'C' $ 1395oo(f(1) and herebv

grunìrürá prouiáeìs' iequest for EJR for the issue and the subject years. The provìders have 60

ã"yì l"- ifr" t"ceipt of this decision to institute the appropriate action for judicial review' Since

this is the only issue under dispute, the Board hereby closes these cascs'

Board Members Participating: FOR THE BOARD:

-øfrV Al i,-íù/"',)L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H.Ziegler, CPA, CPC-A L. Sue Andersen, Esq.

Chairperson

Enclosu¡es: 42U.5.C. $ 1395oo(f)
Schedules of Providers, List of Cases

cc: Geoff Pike, First coast Service options (certified Mail \e/schedules of Providers)

Wilson Leong, Federal Specialized Services ( Schedules ofProviders)

30 863 F.3rl 937 (l).C. Cir. July 25,2017)
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James C. Ravindran
President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Mounir Kamal
Director JH, Provider Audit & Reimbursement
Novitas Solutions, Inc.
Union Trust Bldg.
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDecision
Baylor UniversitY Medical Center
Case Number: 14-1152
FYE: 06130/2009

Dear Mr. Ravindran and M¡. Kamal:

Baylor University Medical Center, or the Provider, is appealing the amount of Medicare Reimbursement

as determined by the Medica¡e Contractor. The Medica¡e Contractor has challenged jurisdiction over

thrce issues in the oppêal, and tho Board's jurisdictional decision is sst forth below.

Background

The following issues are stated in the Model Form A - Individual Appeal Request (Dec. 2, 2013)' Tab 3:

1) Issue No. 1 is entitled "Disproportionate Share Hospital Payment/Supplemental Security

Income percentage (Provider Specific)" (hereinafter "DSFI/SSI Percentage (Provider

SPecific);

2) Issue No: 2 is entitied "Disproportionate Share Hospital Paymen Supplemental Security

lncome percentage (Provider Specific), (hereinafter "second DSH/SSI Percentage (Provider

Specific)";

3) Issue No. 3 is entitled "Disproportionate Share Hospital ('DSH')/Supplemental Security

Income ('SSI') (Systemic Errors)" (hereinafter "DS}I/SSI Systemic Enors");

4) Issue No. 4 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible Days";
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5) Issue No. 5 is entitled "Disproportionate Share Hospital Payment - Managed Care Part C

Days";

6) Issue No. 6 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible Labor

Room Days";

7) Issue 7 is entitled .,Disproportionate share Hospital Payment - Dual Eligible Days

, (Exhausted Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay Part A

Days)"; and

8) Issue 8 is entitled "Rural Floor Budget Neutrality Adjustment.'l

The Provider has requestecl transfers oflssue Nos. ¡, S, an¿ Z to group appeals. The Provider has

withdrawn Issue No. 6. The Provider did not include or briefIssue No. 8 in its Final Position Paper, and

pursuant to PRRB Rule 27 this issue has been abandoned. The Medicare Contractor has filed

jurisdictional challenges regarding the three remaining issues in the appeal - Issue Nos. | 
' 
2 and 4.

Descriptions of Issue Nos. 1. 2. and 4

Issue No. 1 is entitled "Disproportionate Share Hospital Payment/Supplemental Security Income

percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage Provider Specific Realigment

issue,,), and alleges the Provider's DSH SSI Percentage is flawed and fails to include all patients that

were entitled to SSI benefits. The Provider further explains it is seeking SSI date from CMS in order to

identify records that were ¡ot included in the dctcrmination of the SSI percentage, and the Provider

"hereby preserves its right to request under separate cover t}rat CMS recalculate the SSI percentage

based upon the Provider's cost reporting period."l

Issue No. 2, also entitled the "Disproportionate Share Hospital Payment/Supplemental Security Income

percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage Provider Specific issue"), and alleges

the provider,s DSH SSI Percentage is flawed and fàils to include all patients that were entitled to SSI

benefits. Similar to Issue No. 1, the Provider explains it is seeking SSI data from CMS in order to

rcconcilc its rccords with CMS data and identifo records that CMS failed to include in their calculation

of the SSI percentage.2

I Provider's Model Form A - Individual Appeal Request (Dec. 2'2013)'Tab 3 at 1'
2 Provider's Model Form A - Individual Appeal Request (Dec 2,2013),'rab3 atl-2'
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Issue No. 4 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible Days" (hereinafter

"DSH Medicaid Eligible Days issue"), and the Provider contends that the Medicare Contractor failed to

include all Medicaid eligible days in the Medicaid Percentage of the DSH calculation.3

Descrilrtion of Transferred Issue No. 3

Issue No. 3 is entitled "Disproportionate Share Hospital ('DSH')/Supplemental Security Income

('SSl')(Systemic Errors)" (hereinafter,"DSFVSSI Systemic Errors issue"), and the Provider describes

this issue as whether the DSII/SSI percentage was properly calculated. More specifically and relevant to

this jurisdictional decision, the Provider describes problems with the underlying SSI data that is used to

calculate the DSH SSI percentage, referring to the U.S. District Cotrt clecision Btysldte Med. Clr. v.

Leatitt, 545 F. Supp. 2d 20 (D.D.C. 2008).4 The Provider filed a Modcl Form D - Rcqucst to Transfer

an Issue to a Group Appeal regarding Issue No. 3 (DSH/SSI Systemic Errors issue) to Case No. 14-

2895G on July 31,2014.

Medicare Contractorts Position

The Medicare Contractor is challenging jurisdiction over Issue No. I (DSH/SSI Percentage Provider

Specific Realignment), Issue No. 2 (DSH/SSI Percentage Provider Specific) and Issue No. 4 (Medicaid

Eligible Days). These are the only three remaining issues in the appeal. Regarding Issues No. I and 2,

the Medicare Contractor states that these issues are duplicative of themselves, as well as Issue No. 3

(DSWSSI Systemic Errors issue) which no longer resicles in this appeal. The Medicare Contractor

points out that all three issues contend the SSI Percentage uscd in proccsshg thc DSH payment was

inconect, and that PR[{B Rule 4.5 prohibits the appeal of an issue from a final determination in more

than one appeal.

The Medicare ConÍactor adds that the aspect oflssue No. 1 regarding the right to request realignment to

the Provider's fiscal year end (in the DSH calculation) is not an appealable issue. The Medicare

Conhactor argues the Provider has never mad e a request for realignment, and the Medicare Contractor

has not made a final determination with regards to this issue. Therefore, the Board does not have

jurisdiction over this aspect of Issue No. 1 .

3 Provider's Model Form A - Individual Appeal Request (Dec. 2'2013)'Tab 3 ar \0.
a Provider' Model Form A - Indivìdual Appeal Request (Dec. 2,2013),Tab 3 at2-4,8-10.
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Regarding Issue No. 4, the Medicaid Eligible Days issue, the Medicare Contractor contends that the

Board does not have jurisdiction over the additional days the Provider now seeks because the Medicare

Contractor did not make an adjustment to the disputed days, nor did the Provider include a protested

amount on its arnended cost report for the disputed days as required.

The Provider's Position

The Provider did not file a response to the Medicare Contractor's Au g,,ts129,2017 or November 6, 2017

Jurisdictional Challenges. However, the Provider did file a response to the Board's Alert 10. Through

this Board Alert, the Board asked Provider's to brief the DSH Medicaid Eligible Days issue, and to

supply the following provider-specilìc informatior/documentation to the extent it is not already in the

appeal record:

. A detailed description of the process that the provider used to identifi and accumulate the actual

Medicaid paid and unpaid eligible days that were reported and f,iled on the Medicare cost report

ât issue.

The number of additional Medicaid paid and unpaid eligible days that the provider is requesting

to be included in the DSH calculation.

. A detailed explanation why the additional Medicaid paid and unpaid eligible days at issue could

not be verified by the state at the time the cost report was filed. If there is more than one

explanation/reason, identiff how many of these days are associated with each

explanation/reason.

gs¿ https://www.cms.gov/Repulations-and-Guidance/Review-Boards/PRRBReview/PRRB Alerts.html

The Provider contends that the State of Texas Medicaid agency typically fails to verifr the entire

provider's Medicaid eligible days at the time of the Provider's submission of its cost report. The

provider argues this practical impediment precluded the Provider from identifring all of its Medicaid

eligible days as ofthe date of the filing of the cost reporl 5

5 Provider's Alef 10 Response (July 18,2014).
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Board Decision

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 -405.1840 (2013), a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the final determination of the intermediary, the amount in controversy is $10,000 or

more (or $50,000 for a group), and the request for a hearing is filed within 180 days of the date of

receipt ofthe final determination. The jurisdictional issue presented here is whether or not this hospital

has preserved its right to claim dissatisfaction with the amount of Medicare payment. "A provider. . .

has a right to a Board hearing . . . only if- (1) the provider has preserved its right to claim

dissatisfaction...by...[i]ncludingaclaimforspecificitem(s)onitscostreport...or...self-

disallowing the specific item(s) by . . . filing a cost report under protest.6

Additionally, PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in

more than one appeal.

Pursuant to 42 C.F.R. 412.106(bX3), a Provider may request that CMS use its cost reporting period

instead ofthe Federal fiscal year in calculating the SSI percentage ofthe DSH payment calculation. It

must make such a request in writing to its Medicare Contractor.

Issue No. I "DSH/SSI Percentage Prottider Specific Realignment"

The Board finde that it has jurisdiction over the portìou of Issue No. I (DSIVSSI Perceutage Pr ovider

Specific Realignment) challenging the data used to calculate the SSI percentage as there was an

adjustment to the SSI percentage (Adj. a0), and the appeal meets the amount in controversy and timely

filing requirements. However, the Board also finde that the inaccurate data portion of Issue No. I is

duplicative of Issue No. 3, the DSH/SSI Systemic Errors issue that was trunri".."d to 14-2895G. The

basis ofboth Issues is that the SSI percentage is improperly calculated, and the Provider does not have

the underlying data to determine ifthe SSI percentage is accurate. The portion oflssue No. I

challenging the accuracy of the SSI ratio data now resides in Case No ' 14-2895G.

Regarding the portion oflssue No. 1 addressing realignment of the DSII calculation to the Provider's

fiscal year end, the Board fìnds that realignment using the Provider's fiscal year end is a Provider

ó 42 C.F.R. $ 405.1835(a) (emphasis added).
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election, and there is no çvidence in the record that the Medicare Contractor has made a final

determination regarding this issue. Therefore, the Board does not have jurisdiction ove¡ the DSH/SSI

Percentage Provider Specific Realignment issue and it is dismissed from the appeal.

Issue No. 2 "DSH/SSI Percentage Provider SpeciJìc"

The Board finds that Issue No. 2 is duplicative of Issue No. 3. The basis of both issues is that the DSH

SSI percentage is improperly calculated, and the Provider does not have the underlying data to

determiire if the SSI percentage is accurate. Issue No. 2 regarding the DSH/SSI Percentage Provider

Specific is dismissed from the appeal as it is duplicative of another issue under appeal.

Is,sue No. 4 "DSH Medicaîd Eligihle Days"

The Provider is appealing from a 06130/2009 cost report, which means that it either had to claim the cost

at issue or it is subject to the protest requirement in order for the Board to have jurisdiction.

The Board finds that it does not have jurisdiction over the Medicaid eligible days issue in this appeal.

The Provider did not protest the Medicaid eligible days currently under appeal on its cost report

notwithstanding the fact that it knew Texas would have additional days at a later point in time.

Therefore, the Board could only have jurisdiction over those days if the Provider included a claim for

the specific items on its cost report, as required by 42 C.F.R. $ 405.1835(a). Because the Board does not

have jurisdiction over Issue No. 4, this issue is dismissed from the appeal.

In conclusion, the Board dismisses Issue Nos. 1 (DSH/SSI Percentage Provider Specifrc Realignment), 2

(DSI.SI Percentage Provider Specific), and 4 (DSH Medicaid Eligible Days) from this appeal due to

lack oï Jurlsdlctlon.

This appeal is now closed as there are no remaining issues. Review of this decision may be available

under 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877.
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e-çad Mc¡sþqs

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

cc: Wilson Leong, Esq., FSS

FOR THE BOARD

Sué Andersen, Esq
Chairperson



DEPARTMENT OF HEALTH & HUMAN SERVICES,& Provlder Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4LO-786-267L

úflt,r I 2Olo
CertifTed Mail

Maureen O' Brien Griffin
Elizabeth A. Elias
Hall, Render, Killian, Heath & LYman

500 North Meridian Street, Suite 400

Indianapolis, lN 46204

RE: Expedited Judicial Review Request

Hall Render 2009 &2011Part C Days Groups

FYE:2009&2011
PRRB Case Nos . : I 4-23 | 4GC, 14-3972GC, 1 5-0508GC and 1 5-24 I 5GC

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the disproporlionate share hospital ('DSH) adjustment,

I December 27 ,2077 EJR Request at I -

2 See 42v.s.C. $ l39sww(d)(l)-(s) t 42 c F.R ParL412'
3ld.
4 Seë 42U.5.C. $ l395ww(d)(5).

Dear Ms. Griffin ancl Ms, Elias:

on December 2 8,2017,the Provider Reimbursement Review Board ("PRRB" or "Board',)

received u ,rqu"ri fo, 
"*pedited 

judicial review ("EJR"), dated December 2'1 ,2017 ,flot the

above-referenced appeals. The Board has reviewed the request and hereby grants EJR of the

Medicare Part C day issue in the appeals, as explained below'

Thc issue in tìrese appeals is:

The improper inclusion by the [Medicare contractor] and the

Centers for Medicare & Medicaid Services (CllS) of inpatient days

attributable fo Medicare Advantage patients in the numerator and

[denominator] of the Medicare Proxy when calculating .the
àisproportionáte share hospital (DSH) eligibility and payments r

Backqround

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for tbe operating costs of inpatient hospital services under the

proipective payment system ("PtS'1.' Under PPS, Medicare pays predetermined, standa¡dized
'u-oirntr p"ioi'.charge, subjeòt to cettain payment adjustments'3
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which requires the Secretary to provide increased PPS payrnenls fo hospitals that serve a

significantly disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..OfÞ'1.0 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as ã DSH, then is used to determine the amount of the DSH payment due to the

,i""iifyi"g ft"rpi tal.1 ihe DPP is defined as the sum of two f¡actions expressed as percentages.s
'ihose two fractions are referred to as the "Medicare" or "sSI" fraction and the "Medicaid"

fraction. Both ofthese fractions consider whether a patient was "entitled to benefits under part

4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction ás:

the fraction (expressed as a percentage). the numerator of which is

the number of such hospital?s patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security ineome benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such f,iscal year which were made up ofpatients who (for such

days) were entítled to benefits under part A ofthis subchapter ' . '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services (,cMS'), and utilized by the Medicare contractofs to compute a hospital's DSFI

eligibility and payment adjustment e

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXID, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numeralor of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance undêr a State plan approved under subchapter XIX [the
Medicaid program], but who wete not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period. (emphasis

added)

5 See 42 tJ.s.C. $ l39sww(d)(s)(F)(i)(l); a2 c.F R. $ 412 106'
6 See 42tJ.s.C. $$ l39sww(d)(s)(F)(i)(I) and (d)(s)(F)(v); a2cFR $ a12106(c)(l)'
7 See 42 U..s.C. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii);42 C FR $ 412 106(d)'
I See 42 U.S.c, $ 139sww(d)(5)(F)(vì).
e 42 C.F.R. $ 4l2. r o6(bx2)-(3).



Hall Render 2009 8¿2011Par1 C Days Groups

EJR Determination
Page 3

The Medica¡e contractor determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Pafi A, and divides that

numbei by the total number of patient days in the same period.ro

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed õare statute implementing payments to health maintenance organizations

("HMOs"l and competitive medical plans ('CMPs") is found at42U'S'C' $ 1395mm' The

ìtatute at 42 U.S.C. ç tf lSmmla;(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this òection with the organization and entitled to

benefrts under part A ofthis subchapter a¡d enrolled under part B of this subchapter . . ."

Inpatient hospitnl days for Medicare beneficiarics enrolled in HMOs and CMPs priot to 1999 a¡e

referred to as MediÇare HMO patient care days.

In the September 4, 7990 Federal Register, the Secretaryrr stated that:

Based on the language of section 18 86(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)l' which states that the

disproportionate share adjustment computation should include

"pàtients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare

patients who receive care at a quali{ied HMO' PTiÔl to December

1, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

l'old this number into the calculation [of the DSFI adj ustment].

However, as of December 1 , 1987, a field was included on the

Medicare Provider Analysis zurd Review (MEDPAR) file that

allows us to isolate those HMO days that were associatecl with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustmentl.l)

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part 4.13

With the creation of Medicare Part C in 1997,)a Medicate beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro 42 C.F.R. $ 412.r06(bx4).
¡r of Health and Human Services
12 55 Fed. Reg.35,990,39,994 (Sept 4, 1990).
13 t)
ra The Medicare Part C program did not begin operating until January l,1999. See P.L 105-33,'1997 HR2015'

codi/ied as 42rJ.S.c. S 1394w-zl Note (c) "Enrollment Transition lìule.- An indjvrdual who js enroiled lin
Meáicar.el on Dcccmbãr 3l 1998, wirh an eligible organization under. . [42 I-l.S C 1i95mm] shaìl he considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Pa¡t C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for tle fiscal

year 2001-2004.ts

No fuither guidance regarding the treatment of Pad C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated t¡at:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administèred under Part A
. . . . once a beneficiary elects Medicare Part C' those patìent days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patietxt percentagc Thcse patient

days should be incfuded in îhe coufi of rotul patient days in the

Medícaíd Jraction (the denominator), and the patient's days for the

M+C benefciary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . .16

The Secretary purportedly changed her position in the Federal fiscal year (.'FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R'] $   12.106(b)(2)(i) to

include the days associated wilh [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'17 In response to a comment regarding this change, the Secretary explained ihat:

. . . Iüe do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still' in some sense,

entitled to beneJils under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as rtnal ott proposal stated in the Malt l9' 2003

proposed rule to include the days associated with M+C
'beieficiaries 

in the Medicaid fraction lnstead, we are

adopting a polícy to include the paÍient days for M+C
beneficiaries in Íhe Medicare fraction. . . ifthe beneficiary

is also an SSI recipient, the patient days will be insluded in
the numerator of the Medicare fraction. We are revìsing our

regulations at $ 412.106(b)(2)(i) to include the days

to be en¡olled with that organization on January 1; I 999, under part C of T jtle XVIII . . if that organization as a

contract u¡det that part for providing services on January l, 1999 . . . ," This was also known as

Medicare+Choice. îhe Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8,2003, replaced the Medicare+choice program'¿vith the new Medicare Advantage

program under Part C of Title XVIII.
15 69 Fed. Reg. 48,918, 49,099 (Aug. I l, 2004)-
16 68 Fed. Reg.2'7,154,27,208 (May 19, 20O3)(ernphasis added)'
r7 69 lìed. Rcg. at4),099.
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associated with M+C beneficiaries in the Medicare fraction

of the DSH calculation.r8 (emphasis added)

Consequently, within her response, the Secretary announced that CMS woultl inolude Medicare

Part C inpatiênt days in the Medicare fraction ofthe DSH calculation'

Although the change in policy regañing42 C.F.R. $ 412.106(bx2xB) was included in the

Augusil t, 200+ Fãderi Register; no change to the regulalo-ry language was published until

Auiust 22',2007 when the FiY 2008 final rule was issued.re In that publication, the Secretary

notãd that no regulatory change had in fact occurred but that that she had made "technical

conections" to ìLe regulatory-language consistent with the change announced in the FFY 2005

IPPS final rule. As a result, the pertinent regulatory language was "corrected" to reflect that

Purt C duy, *"re required to be included in the Medica[e fraction of the DPP as of October 1,

2004.

The U.S. Circuit Court for the District of Colu¡nbia in Allina Healthcare Services v Sebelius,2o

vacated the FFY 2005 IPPS rule. flowever, the Providers claim that the Secretary has not

acquiesced or taken action to implement the decision 2l

Providers' Request for EJR

The underlying issue in this EJR request involves the question of whether Medicare Pa¡t c
patients are "eititled to benefits" under Part A, thereby requiring them to be counted i¡ the

i4edicare part A/SSI fraction and excludeà from the Medicaid fraction numerator or vice versa.

Prior to 2004, the secretafy treated Parl c patients as not entitled to benefits under Part A' From

1g86-2}04,the Secretary interpreted the term "entitled to benefits under Part A" to mean

coverecl orpaicl by Medicare l,art A. In the final rule for the FFY 2005, the Secretary reversed

course and änouncetl a policy change. This policy was to include Part C days in the Medicare
parr A/SSI fraction and 

"xcl 
råe therã from thè Medicaid fraction effective October 1,2004.22

In Allina,the court affirmed the district court's decision'lhat the Secretary',s hnal rule was not a

logical oítgrowth ofthe proposed rule."23 The Providers claim that because re Secretary has

noi acquieöed to the decisión, tjlle 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(bX2XÐ(B) and (bX2Xiii)(B)'

In these cases, the Providers contend that all Part c days should be excluded from the Part A"/SSI

f¡action and the Medicaid-eligible Part C days should be included in the numerator ofthe

t8 Id.
te'72 Fed'.Fteg. 4'1,'130, 47,384 (August 22' 200'7)'
20'146 F.3d 1102 (D.C. Cir'2014)-
2r Þecemher 2?, 2017 EJR Request at 7-8.
22 69 Fed. Reg. at 49,099.
21 Allina at I ltJ9.



Hall Render 2009 & 2011 Part C Days Groups

EJR Determination
Page 6

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedura.l and substantive

validþ of the 2004 rule that the Providers claim the Board lacks the authority to grant. The

Providers argue that since the Secretary has not acquiesced to the decision in I llina, the$oatd

remains bound by the regulation and EJR is appropriate'

Decision of the Board

Board's Authority and AnalYsis

Under the Medicare statute codified at 42¡J.S.C. $ 1395oo(f)(1) and the regulations at 42 C'F.R'

$ 405.1842(Ð(1) (2016), the Board is required to grart a provider's EJR request if it determines

that O the náard Las jurisaiction to conduct a hearing on the specific matter at issue; and (ii) the

Boarãlacks the autho;ity to tleci<le a specific legal qucstion relevant to the specific matter at issuè

þecause the legal question is a challenge eithet to 1.he constitutionality of a proVisiOn of a statute

or to the substantive or procedural validity ofa regulation or CMS Ruling'

Jurisdictional Requirements and Determination

24 42 c.F.R. $$ 40s.I835-405.18aI (200s); a2cFR $$ 405 1835-40s 1840 (2008)
15 See 42 C.F.R. $ a05.1 835(a)(l ) (2008).

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific ûratter atlssue for each of the Providers requesting EJR' Pursua¡t to the pertinent

Board jurisdictional regulations, a provider has a right to a hearing before the Board with respect

to costs claimed on a timely filed cost report if it is dissatisfied with the final determination of
the Medicare contractor, the amount in controversy is $10,000 or more for an individual appeal

or $50,000 or more for a group, and the request for hearing is filed within 180 days of the date

the noiice of the intemedlary;s detemination was mailed to the provider (prior to August 21,

200g) or within 180 days ofìhe date ofreceipt of the final determinátion (on or after August 21,

2oo8).24

The pr.ovjders included in this EJR request filed appeals based upon original notices of program

reimbursement ("NPRs"). The cost reporting periods involved in this EJR request end between

December 31,2009, June 30, 2011, a¡d December 31'2011'

For appeals oforiginal NPRs for cost reporling time periods ending on or after December 31,2008,

p.o,rid".. pr"r"--" their respective rights to claim dissatisfaction with the amount of Medicare

payment får a specific item ãt issue by either including a claim for the specific item on their cost

reports for the period where the providers seek payment they believe to be in accordance with

Medicare policy, or self-disallowing the specific item by following the applicable procedures for

filing cost reports under protest.25

A jurisdictional review ofthe appeals in this EJR request shows that all of the Providers have an

adjustment to the SSI% on theii respective NPRs andlor have properly protested the appealed

issue. In addition, the Providers' documentation shows that the appeals were timely filed and that
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the estimated amount in controversy for each group appeal exceeds $50'000. The estimated

amount in contfoversy is subject to iecatculation by the Medicare contractol for the actual final

amount in each case.

Board's Authoritv to Consider the Appgaþd [!s!-9

The second part of the Board's EJR ana.lysis concerns whether the Board lacks the authority to

decide the specifrc legal question relevant to the mattef at issue because the legal question is a

"hutl".rg" "ith.t 
to the-constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

The appeals involved in this EJR fequest span fiscal years 2006-2012, thus the appealed cost

,.pottitrg p"tioas fall squaroly within the time frame applicable to the secretary's FFY 2005 IPPS

rnie beiñg challenged. th" Bãard recognizes that the D.C. Circuit vacated thisregtiationin Allina

ior the tiíre perioà'at issue in ther" ,.qìr.rtr. However, the Secretary has not formally acquiesced

to that vacatur ancl, in this regard, hai not published any guidance on how the vacatur is bcing

implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. ctr. v.

Birwelt,20a F. s'upp. z¿øs,ll_sz (D.D.D. 2016), appeatfited,No.16-5314 (D.C. Cir., ocr 31,

2016). i\4oreov.., iti o.c. Circuit is the oniy circuit to date that has vacated the regulation and, if
the íoard werc tó grant EJR, the Providers would have the right to bring suit in federal court in

either the D.c. circuit or tiìe federal circuit within which they are located. see 42 u s 'c'
S i¡ssooiÐtrI. In additior¡ *ìirri" iir ¡rlv 25,2017 decision in Altina Health Services v. Price,26

the D.C. óiicuit Court agreed with the Board's decision to grant EJR for the identical issue

involved in the insta¡t EIR request. Based on the above, the Board must conclude that it is
otherwise bound by the regulation for purposes of this EJR request'

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subj ect years and the Providers

in theie appeals are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C F R'

$$ 412.j06@X2XÐ(B) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulatioi (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B), are valid'

26 863 F.3d g3'1 (D.C. Cir Jrrìy25,2017)'
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

gralts the providers' request for EJR for the issue and the subject years. The providers have 60

days from the receipt of this der:ision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participalin& FORTHEBOARD

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

lÁr'l'k V ßr,-,^ þ
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules ofProviders, List of Cases

cc: Danene Hartley, National Govemment Services (Certified Mail ilSchedules of Providers)

Pam VanArsdale, National Govemment Services (Certified Mail Schedules of Providers)

Judith Cummings, CGS r\dministrators (Cer1ified Mail w/Schedules of Providers)

Wilson Leong, Federal Specialized Services ( Schedules ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Review Board

1508 Woodlawn Drive, suite 100
Balt¡more, MD 21207
4LO-786-267r

JAN l9 ?0t0Cynthìa F. Wisner, Esq

Associate Counsel
Trinity Heâlth
20555 Vìctor Parkway
Livonia, MI 481 52

| 746F.3d I 102 (D.C. Cir'2014)

'? 
8ó3 F. 3d 937 (D.C. Cir'2017)

r Providers' January 3, 201 8 EJR Request at l '
{ See 42 U.S.C $ l395ww(dxl>(s);42 C'F R' Part 417
s ld.

RE: Expedited Judicial Review Determination
Trinity Health 2009 DSH Medicaid Fraction Medicare Advantage

Days GrouP, PRRB Case No. l3-3905GC
Trinity Health 2009 DSH SSI Fraction Medicare Advantage t

Days GrouP, PRRB CaseNo. l3-3907GC
Trinity Health 2010 DSH Medicaid Fraction Medicare Advantage

Days GrouP, PRRB Case No. l4-2164GC
Trinity Health 2010 DSH SSI Fraction Medicare Advantage

DaYs GrouP, PRRB Case No'I4'2196CC

Dear Ms. Wisner:

The Provider Reimbursement l{eview Board (Board) has reviewed the Providerr' Junuury 3, 2018 request

ior expedited judicial review (EJR) (received January 5,2018) for the above-referenced appeals' The

decision ofthe Boa¡d is set foÍh below.

fssue in Dispute

Whether Medicare Advantage Days (Part C Days) should be removed

from the d isproportionate share hospital adjustment (DSH adjustment)

Medicare Fraction and added to the Medicaid Fraction consistent with

the decision ofthe United States Court ofAppeals for the District of
Columbia in Atlina Health Services v seleliust ' ' ' and Allina Health

Services v Pricd . . ' (The "Part C Days Issue")'3

Statutory and Regulatorv Backeround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare program has

paidmosthospitalsfortheopelatingcostsofinpatienthospitalservicesundertheprospectivepayment
ivrt", t.ppsj,).. Under ppó, Medúare pays piedeterrnined, standardized amounts per discharge, subject

tò certain payment adjustments.5
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The ppS statute contains a nurrber ofprovisions that âdjust reimbursement based on hospital-specific

factors.ó These cases involve the hospital-specific DSH adjustment, which requires the Secretary to

proVide increased ppS payments to hospitals that serve a significantly dispropottionate number of low-

income patients.?

A hospital may qualifu for a DSH adjustment based on its disproportionate patient percentage ("DPP").8

As a pìoxy foi uiiliruiion uy low-income patients, the DPP detemines a hospital's qualification as a DSH,

and ii alsó determines the amount of the DSH payment to a qualifoing hospital.e The DPP is defined as

the sum of two fractions expressed as percentages.lo Those two fractions are referred tO as the

',Medicare/SSì', fraction anà the "Medicaid" fraction. Both ofthese fractions consider whether a patient

was "entitled to benefits under part A "

The statute, 42 U.s.C' $ l395ww(d)(5)(F)(vi)(l), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number ofsuch hospital's patient days for such period which were made

up ofpâtients who (for such days) were entitled to benefits tmder part A

oithiJ subchapter and were entitled to supplementâl secqrity income

benefìts (excluding any State supplementation) under subchapter XVI of
this chapter, and the denominator of which is the number of such

hospitalls patient days for such fiscal year which were made up of
patients who (for such days) were anlitled to benertß under part A of this

subchaPter. . . . (emPhasis added)

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid Services

(.cMS), and the Medicare contractors use cMS' calculation to compute a hospital's DSH payment

adjustment.rl

The statute,42 U.S.C. $ l395ww(d)(S)(F)(vi)(lI), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number ofthe hospital's patient days for such period which consist of
patients who (for such days) were eligible for medical assistance under a

State plan approved under subchapter XIX [the Medicaìd program], but

who were not enti ed 10 benefits under part A of this subchapter, an'd the

denominator of which is the totâl number ofthe hospital's patient days

for such Period' (emPhasis added)

The Medicare contractor detemines the number of the hospital's patient days of service for which

patients were eligibie for Medicaid but not entitled to Medicare Part A, and divides that number by tlre

iotal number ofpatient days in the same period r2

ó See 42 U.S.C. { l395ww(dX5)
7See42 U.S.C. ö l395ww(dX5)G)(i)(l); 42 C FR S 4l2'106'
t S"" ¿2 UsC. $$ 1395ww(dX5XFXiXI) and (d)(s)(F)(v); a2 c'F R $ a12 106(cxl)'
e See 42u.s.C. éé 139sww(dx5xF)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)'
t0 See 42U.5.C. $ l395ww(d)(5)(Fxvi).
I' 42 Ç.F.R. $ 412.106(bx2)-(3).
r2 42 c.F.R. s 4l2.to6(bx4).
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Medicare Advantagè Program

The Medicare program permits its beneficia¡ies to receive services from managed care entities. The

managed care statute implementing payments to health maintenance organizations ("HMOs") and

compãtitive medical plans ("CMPs") is found at 42 U.S.C.. g l395mm. The statute at 42 U.S.C. $

l39imm(aX5) proviáes for "payment to the eligible organization under this section for individuals

enrolled undei ihìs section with the organization ând entitled to benefits under paft A ofthis sirbchapter

and enrolled under part B ofthis subchapter . . ." Inpatient hospital days for Medicare benefìciaries

enrolled in HMOs ánd CMPs prior to 1999 are referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrl stated that:

Based on the language of section t ásoia¡s¡r¡vi) ofthe Act [42
U.S.C. $ l395ww(¿XSXp)(vi)1, which states that the disproportionate

shâre adjustrnent conìputation should include "patients who were entitled

to benefits under Part 4," we believe it is appropriate to include the days

associated with Medicare patients who receive care at a qualified HMO

Prior to December 1, 1987, we were not able to isolate the days of care

associated with Medicare patients in HMOs, and therefore, were unable

to fold this number into the calculation [ofthe DSH adjustment]'

However, as ofDecember l, 1987, a field was included on the Medicare

Provider AnalyÈis and Review (MEDPAR) file that allows us to isolate

those HMO days that vr'ere associated with Medicare patients' Therefore,

since that time \te have been including HMO days in the SSVMedicare

percentage [of the DSH adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for Part A 15

With the creation of Medicare Part C ìn 1997,t6 Medicare beneficiaries who opted for managed care

coverage under Medìcare Part C were n() longel eutitled to have payment madc for thcircaremder Part

A. Coisistent with the statutory change, CMS did not include Medicare Part C days in the SSI ratios used

by the Medicare contractors to calculJte DSFI payments for the fi scal year 2001-2004. t1

No further guidance regarding the treatment of Part C days in the DSH calculation was provided until the

2004 Inpatiãnt prospeciive Páyment System ("lPPS") proposed rules were published in the Federal

Register. In that notice the Secretary stated that:

13 of Health and Human Services
14 55 Fed. Reg.35,990,39,994 (Sept 4, 1990)
t5 I cl.
r6The Medicare part C program did not begin operating until January l,1999 See PL. 105-33, 1997HR2015'

codiJied as 42lJ.S.c. S ßllw'zi Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decembàr 31 1998, with an eligible organization under. . . 142 u.s.c. l395mml shall be considered

to be enrolled with that organization on January l, 1999, under part C of Title XVIII . . ifthat organization as a

contfact under that part for providing services on January 1, 1999 , . . ." This was also known as

Medicare+choice. îhe Meãicare Prãscription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on DecembeJ 8, 2093, replaced the Medicare+Choice progmm with the new Medicar€ Advantage

program undcr Port C of Title Xvlll
r?69 Fed. Reg. 48,918, 49,099 (4ug. 11,2004).
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. . . once a benefìciary has elected tojoin an M+C plan, that beneficiary's

benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Pmt C, those patient days

attributable to the beneficiary should not be included ín the Medicare

fraction of the DSH pãtient percentage. These patient days should be

included în the comt ol total patient days in the Medicare fraction (the

denominator), and the paîient's days for the M+C beneficiary who is

atso etigibte for Medicaid would be included ín the numeralor of the

Medicaid fraction. . . (emphasis added)rE

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS final rule,

by noting she was ..revising our regulations at [42 C.F.R.] S 412.106(bX2Xi) to include.the days

aisociatãd with [Part C] beireficiaries in the Medicare fraction ofthe DSH calculation."le In response to a

comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare benefciaries elect Medicare

Part C coverage, they are stíll, in some sense, entitled to benertß

under Medicare Part A. We agree wilh the commenter that these

days should be included in the Medicare fraction of the DSH

calculation. Therefore, we are not adopting as final our proposal

staled in the May 19, 2003 proposed rule to include the days

assocÌated with M+C benefcinries în the Medicaid fraction.
Instead, we are adopting a policy to include the patient days for
M+C benelìciaries in the Medicare fraction .. . . if the benefrciary

is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bX2)(i) to ìnclude the days associated

with M+C beneficiaries in the Medicare fraction of the DSH

calculation.2o (emPhasis added)

Thjs statement would require inchlsion of Medicare Part C inpatient days in the Medicare fraction ofthe

DSH calcula( ion.

Although the change in policy feg arding 42 C.F.R. $ 412.106(bX2XB) was included in the August 11,

2004 Fãderal Regiiter, no change to the regulatory language was published until Augusr22,2007 when

theFFy2008finãlrulewasissued.2rlnthatpublicationtheSecretarynotedthatnoregulatorychange
had in fact occurred, and announced that she had made "technical corrections" to the.regulatory language

consistent with the change announced in the FFY 2005 IPPS final rule. As a result, Part c days were

required to be included in the Medicare fraction as ofOctober 1.2004.

The U.S. Circuit Court for the District of Columbia in Allina Heahhcare Services v. Sebelius,22 vacated

the FFy 2005 IPPS rule. \n Atlina Heatth Services v. Price, the D.C. Circuit Coúrt concluded that the

r868 Fed. Reg. 27,1 54,2't,2oB (May 19,2003).
I e 69 Fed . Reg. at 49 ,099 .
20 Id.
?t '72 Fad. Reg. 47,130, 47,384 (Augt¡st ?2, 2007).
22 746 F.3d I102 (D.C. Çr.2014)
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Secretary ',¡¡as required to engage in notice and comment rule making before deciding to include Palt C

days in the Medióare fractioiaid, consequently, the Medicare fractions were procedurally invalid.2l

Providers' Request for EJR

The providers point out that because the Secretary has not acquiesced to the decision[s] in Allina,the

2004 regulation requirìng Part C days be included in the Part A/SSI fraction and removed from the

tr¿edicaid fraction remains in effect as set forth ìn 42 C.F.R. $$ 412.106(bX2Xi)(B) and (b)(2)(iii)(B) (the

2004 Rúle). The providers state that the Board hasjurisdiction over the appeals and there are no facts in

dispute. The providers note that the Board is bound by tbe 2004 Rule and does not have the authority to

grant the reli€f sought, and, as a result, the Board should grant EJR'

Decision of the Board

Pursuant to 42 U.S.C. $ l395oo(f)( I ) and the regulations at 42 C.l.R.$ 405.1 842(fX I ) (2017), the Board is

required to grant an EJR request if it determincs that (i) the Board has jurisdiction to conduot a hearing on

the specific-matter at issue; and (ii) the Board ìacks the authority to decide a specific legal question relevant

to thà specific matter at issue because the legal question is a challenge either to the constitutionality of a

provìsión ofa statute or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the goup appeals within this EJR request have filed appeals involving

fiscal years 2009 -20 1 0.

With respect to a participant's appeals filed from a cost reporting period that ends on or after December

31,200Í5, in ordeito demonstrate dissatisfaction with the amount of Medicare payment for the appealed

issue, a participant filing an appeal from an original NPR must shovr' that the Medicare contractor'

a justed its SSì fraction when it settled the participant's cost report or the participant must have self-

diiallowed the appealed issue by filing its cost report under protest'24

The Board has determinecl that participants involved with the instant EJR request appealed from original

NpRs and have had Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction, or properly protested the appealed issue such that the Board has jurisdiction to hear their

respective aþpeals. ln addition, the participants' documentation shows that the estimated amount in

"ontrou"..y'"*""eds 
$50,000, as required for a group appeal2s and the appeals were timely filed. The

estimated árrount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board's Analysis Resardins the Appçaþdl¡sqq

The group appeals in this EJR request span fìscal years2009 and 2010, thus the appealed cost reporting

perio-as fàlt squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule being

thallenged. The Bóard recognizes that the D.C. Circuit vacated this regulation in Allina îor ihe time

periocì à-t issue in these requests. Flowever, the Secretary has not formaìly acquiesced to that vacatur and,

23 Allina Heallh Senices v Price at943-44-
2a Sec 42 C.P.R' 6 405.1835 (2008)
25 See 42 C.F .R. $ 405.1 837.
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in this regard, has not published any guidance on bovr' the vacâtur is being implemented (e.g., only circuit-

wide verius nationwidil. See generally Grant Med. Ctr. v. Bttrwell,204 F. Supp.3d68,7l-82(D.D.D.

2016), appeal fle4 No. t o-s: I + (D.C. Cir., Ocr3l ,2016). Moreover, the D.c. circuit is the only circuit

to ¿aíå tiåt ¡as vacated the regulation and, if the Board were to grant EJR, the Providers would have the

right to bring suit in either the D.C. Circuit or the circuit withìn which they are located. See 42\lS'C

SÏgSS."(OõIl. Based on the above, the Board must conclude that it is otherwise bound by the regulation

ior purposes ofthis EJR request.26

Board's Decision Resardine the EJR Req!Ê$

The Board finds that:

l) it hasjurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the Board

except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C F R'

S$ 412.106(bX2)(i)(B) and (bX2XiiiXB), there are no findings offact for

t'esolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42 C'F R'

$$ 412.106(bX2Xi)(B) and (b)(2)(iii)(B)' are valid'

Accordingly, the Board finds that the question ofthe validity-of 42 c.F.R. $$ a 12.106(b)(2)(i)(B) and

(b)(Z)(iii)iÉj properly falls within the provisions of42 U.S.C. g l395oo(Ð(1) and hereby grants the

Èroìí¿'".íì .áqo"rt foi EJR for the issue and the subject years. The providers have 60 days from the

receipt ofthis decision to institute the appropriate action forjudicial review. Since this isthe only issue

under dispute, the Board hereby closes these cases.

Board ÌVIembe rs ParticiPating

L. Sue Anderson, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA FOR THE BOARD:

ü;ø-B**4
L. Sue Andersen' Esq.

ChairPerson

Enolosures: 42 U.S.C. $ l395oo(Ð and 42 C.F.R $S 405'1875 nd 405'1877

26 on lanuary 3,2018, one ofthe Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection

to tfr" ein t"qr"rt ln á number of cases identified ín the EJR request. In its fiJing, WPS argues that the Board should

Oeny the etn'request because the Board has the authority to decide the issue under appeal since it is not boÙnd by

d;'S;;*t",t,r,¿gulatio¡ rhar thc fcdcrol disrrict court vacaled in Allind. The Board's explanafion of jls author¡ty

regarding this issue addresses the arguments set out jn WPS' challenge
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Schedules of Providàrs2?

cc: Byron Lamprecht, WPS (Certified Mail w/Schedule of Providers)

Úilson Leong, FSS (w/Schedule ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES'r.rc
Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Su¡te 100
Baltimore, MD 27207
4t0-78þ-2677

JAN l 9 20t0

Certified Mail

Stephanie A. Webster, Esq.
Akin, Gump, Strauss, Hauer & Feld, LLP
Robeft S. Strauss Building
1333 New Hampshire Avenue, NW
washington, D.c. 20036-1 564

ItE: Expedited Judicial Review Decision

CHS NY 2008 SSI Fraction Part C Days Group, PRRB Case No. 13-1638GC

CHS NY 2008 Medicaid Fraction Part C Days Group, PRRB Case

No.13-1629GC
McKay 2009 SSI Fraction Part C Days Group, PRRB Case No. 16-3886GC

McKay 2010 Medicaid Fraction Part C Days Group, PRRB Case

No. 14-1675G
McKay 20i0 SSI Fraction Part C Days Group, PRRB Case No.l4-1676G
McKay 201i Medicaid Fraction Part C Days Group, PRRB Case

No. 14-2594G
McKay 2011 SSI Fraction Part C Days Group, PRRB Case No. l4-2625G

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' January 5,

2018 request for expeditecl judicial review (EJR) (rcccived January 8, 2018). The decision of the

Board is set lorth below.

Issue under AÞÞeal

The issue in these cases is:

Whether "enrollees in [Medicare] Part C patients are 'entitled to

benefits' under Part A, such that they should be counted in the

Medicare lPart A/SSII] fraction, or whethet, if not regarded as

'entitled to benefits under Part A,' they should instead be included

in the Medicaid fracfion" of the DSH2 adjustment.3

I 
"SSI" is the acronym for "supplemental Security lncome "

2 "DSt I" is thc acronym for "disproportionate share hospital."
3 Providers' January 5,2018 EJR Request at 4.
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Stãtutory and Resulafory Backsround

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed óu.Ãtutui" implementing payments to health maintenance organizations (HMOs)

and compãtitive medical plans (CMPs) is found at 42 U.S-C. $ l395mm. The statute at 42

U. S.C. $ 1 395mm(a)(5) provides for "payment to the eligible organization under this section for

individuals enrolled undèr this section with the organization and entitled to benefits under pafi A

ofthis subchapter and enrolled under part B ofthis subchapter . . . '" Inpatient hospital days for

Medicare benåficiaries eruolled in HMOs and CMPs prior to 1999 are referred to as Medicare

HMO patient care daYs

In the Seþtembe r 4, 1990 Federal Register, the Secretarya stated that:

Based on the language of section 1886(dX5)(FXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patienti who receive care at a qualified HMO' Prio¡ to December

1,1987,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and theref,ore, were unable to

fold this number into the calculation [of the DSH adj ustment]'

However, as of December 1, 1987, a field was included on the

Medica¡e Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSVMedicare percentage [of the DSH

adjustment].5

At that time Medicare Part A paid for HMO setvices and patients continued to be eligible for

Pat ,4..6

with the creation of Medicare Parl C in 1997,7 Medicare beneficiaries who opted for managed

cafe coverage under Medicare Part C were no ionger entitled to have payment made for their

a of Health and Human Services
5 55 Fed. Reg. 35,990,39,994 (sept. 4, 1990).
6ld.
TThe Medicare Part C program did not begin opefating until January l, 1999. See P.L. 105-33, 1997HR2015'

"oi6"à ^ 
+zu.s.C. $ r¡õ¿w-zr Note (ct "Enrollment Tratsition_Rule.- An indivìdual who is effolled lin

t,t"ãi"u."] on Decembãr 3 I 1998, with a;;ligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolle¿ with that organization on Januãry l, 1999, undel part C ofTitle XVIII . . ifthat organization as a

contracl u d€r that parl foi providing scrvices on January I , I 999 '" This was also known as

Medicare+Choice. ihe Msáicare Prãscription Drug, Improvement and Modernization Actof2003 (Pub l' 108-
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the ssl ratios used by the intermediaries to calculate DSH payments for the FY 2001-

2004.8

No further guidancè regarding the treatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Pa)'rnent System (IPPS) proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficíary elects Medicare Part C, those patient days

ottributable to the beneficíary should not be included in the

Medicare.fraction of the DSH patíent percentage. These parient

days shoutd be included in the count of totdl patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fraction . . . (emphasis

added)e

The Secretary purportedly change(ì her position in the FFY 2005 IPPS final rule, by noting she

was ..revising ourìegulations ar [42 C.F.R.] $ 412.106(bX2Xi) to include the days associated

with [part CibenefrJiaries in the Medicare fraction of the DSH calculation."r0 In response to a

comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to henefits under Medícare Part A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not ddopting as final our proposal stated in the May I9' 2003

proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . ifthe benefrciary

is also an SSI recipient, the patient days will be included in
the numerator of tire Medicáre fraction- We are rùising our

regulations at $ 412.106(b)(2)(i) to include the days

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
869 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
eó8 F"d. Reg. 27,154,27 ,208 (May 19, 2003).
ro 69 Fed, Reg, a149,099.
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associated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.rr (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough rhe change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusii 1, 2004 Fèderal Register, no change to the regulatory language was published until

Auãust 22, 2007 when the Fìderat {iscal year (FFY) 2008 final rule was issued.12 In that

pubìication the Secretary noted that no regulatory change had in fact occuned, and announced

that she had made "technical conections" to the regulatory language consistent with the change

a¡nounced in the FFY 2005 IPPS final rule, As a result, Part c days were required to be

included in the Medicare fraction as of October I 
' 

2004.

The U.S. Circuit Court for the District of C oltmbia in Allina Healthcare ServÌces v. Sebelius

(Allina I),t3 vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is

not binding in actions by other hospitals. Further, the secretary has not acquiesced to that

decision.ra" Mo." ."""nily in Allina Heatth Services r. Pt''lce (Altina II),r5 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction

-o. ,ru"át",1 by Allina Heatth Services above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Requesl for EJR

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new polioy to begin counting Palt c clays in the Medicate Part A/ssI fraction, the

Secietary treàted Parl C patients as not entitled to benefits under Part A, rather they should be

included in the Medicaid fraction of the DSH adjustment.rd In the May 2003 proposed rule for

Federal fiscal year 2004, the Secretary proposed "to clarify" her long held position that "once a

benefrciary elécts Medicare Part C, those patient days attributable to the beneficiary should not

be included in the Medicare fraction ofthe DSH patient percentage."lT Further, the secretary

went on, ,'[t]hese days should be included in the count oftotal patient days in the Medicaid

fraction (the denominator), and the patients' days for a [Part C] beneficiary who is also eligible

for Medicaid would be included in the numerator of the Medicaid fraction."rE The Secretary

tt Id.
t2'12 Fed.F(eg. 47,130,47,384 (August 22, 2007).
t1 146 F. 3d ll02 (D.c. cìr. 2014).
la Providers' EJR request at l.
ts 2017 WL 3137976 (D.C. Cir. Jvlv 25,2017)
16 Providers' EJR Request at 4 citing to Allina 746 F.3d at I 105'
r? 68 Fed Reg. ar27,208. ,
tB ld.
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explained that.,once a beneficiary has elected to join a Medicare 
^Advantage 

plan, that

beneficiary's benefits are no longer administered under Part A'"le

However, in the final rule for the Federal fiscal year 2005, the Secretary reversed course and

adopted a policy to include Part C days in the Medicare Part A/SSI fraction a¡d exclude the Part

C däys frorn th" M"¿i"uid ftuction effective October 1,2004.20 The Secretary's actions were

litigated in Allina I in which the Courl concluded that the Secretary's final rule was not a logical

outgroúh of the proposed mle and a vacatur was warranted. The Secretary has continued to

issJe the DSH fraclions as he has for prior years as if the vacatur had never happened. or issuing

a new rule without notice-and-comment ¡ulemaking.2l

The providers are seeking EJR over the appeal because the Board does not have the authority to

adjudicate the continued application ofthe 2004 rule and its policy change to the applicable

portion of the cost years ai issrre.'2 The Providers point out that the Board continues to be bound

ty the regulation on Parl C days unless the Secretary acquiesces inthe Allina count rulings,

which he has not done.23

Decision of the Board

pursuant to 42 U.S.C. $ i395oo(f)(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it detemines that (i) the Boa¡d has jurisdiction to

conduct a hóaring on th" specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question reievant to the specific matter at issue because the legal question is a

cirallenge eìthei to the constitutiona.lity ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling'

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2008,24 2009,2010 and 201 1.

In these cases the participant's appeals were filed from a cost reporting periods that ended on or

after December ¡ i, ZOOS. In these cost reporting years, in order to demonstrate dissatisfaction

with the amount of Medicare payment for the appealed issue, a participant filing an appeal from

an original NpR must show that the Medicare contractor adjusted its SSI fraction when it settled

te Id.

'zo 
69 Fed Reg. 49,099 (Aug. ll,2004).

2t ld. at 7
22 Id. at 10, citing 42 C.F.R. 0 405.1867 ("in exercising its authority to conduct proceedings under this subpart, the

Board must comf,ly with all the provisions of Title XVIII ofthe Act and the regulations thereunder.").
2) Id.
24 The 2008 fiscal year under appeal is December 31, 2008'
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the participant's cost report or the
filing its cost repoft under protest.

participant must have self-disallowed the appealed issue by
25

The Board has determined that participants involved with the instant EJR request filed therr

appeals from original NPRS and have had Part C days excluded from the Medicaid fraction, had

a-specific adjustment to the SSI fraction, or properly protested the appealed issue such that the

Board has jurisdiction to hear their respective appeals. In addition, the participants'

documentátion shows that the estimated amount in controversy exceeds $50,000, as required for
a group appeal26 and the appeals were timely filed. The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount in each case.

Board's A¡alvsis Reeardine the Appeaþd IS!!9

The group appeals in this EJR request span fiscal years 2008,2009,2010 and 2011 thus the

appealed coit reporting periods fall squarely within the time frame applicable to the Secretary's

FÞy 2005 IppS rule being challenged. The Board recognizes that the D.C. Circuit vacated this

regulation in l// ina for the time period at issue in these requests. However, the Secretary has not

formally acquiesced to that vacatur and, in this regard, has not published any guidance on how

the vacatur ii being implem enfed (e.g., only circuit-wide versus nationwi de). See generally

Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D.2016),appealfiled,No.16-5314
(D.C. Cir., Oct31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring

suit in either the D.c. circuit or the circuit within which they are located. see 42u.s.c.

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is otherwise bound by the

regulation for purposes of this EJR request.

Boald's Decision Regarding the EJR Requgq!

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C.F.R.
g$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regularion (42

C.F.R. $ 405.1867);and

2t See 42 C.F.R. $ 405. I 8J5 (2008).
26 See 42 C,F.R $ 405,1837.
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4) it is without the authority to decide the legal question of whether 42

c.F.R. $S 4t2.106(b)(2)(i)(B) and (b)(2)(iii)(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

and (bx2XiiÐ(B) properly falls within the provisions of 42 u.S.c. $ 1395oo(Ð(1) and hereby

granìs-the providers' request for EJR for the issue and the subject years. The providers have 60

ãays from ìhe r"ceipt ofthis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participatine

L. Srte Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CP A

FORTHE BOARD:

t*¿w-A"***n
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f.¡
Schedules of Providers

cc: Pam VanArsdale, NGS (Cerlified Mail w/Schedules of Providers)

Bruce Snyder, Novitas Solution (Certified Mail w/ Schedules of Provide¡s

Wilson Leong, FSS (Øschedules of Providers)
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1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
4ro-786-2671.

cerrifiedMail ,i JANI9?lll8"'""
I

James C. Ravindran, President

Quality Reimbursement Servipes, Inc.

i 50 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: ExpeditedJudicial.ReviefvRequest
Alhambra Hospital and Medical Center (Provider No. 05-0281)

FYE: June 30,201I
PRRB CaseNo.: 15-1587

I EJR Request at l.
2 See 42tJ.S.c. $ l395ww(d)(l)-(5);42 C F R Part412.
3 ld.
4 See 42V.5.C. $ l395ww(d)(5).

Dea¡ Mr, Ravindran:

on December 26,2017,the Provider Reimbursement Review Board c'PRRts" or "Board")

received a request for expedited judicial review ("EJR"), dated December 22,2017 , for
Alhambra Hospital and Medical center's ("Alhambra" or "Provider") Medicare Part c days

issue included within this individual appeal, The Board has reviewed the lequest and hereby

grants EJR ofthe Medicare Part C day issue, as explained below'

Alhambra describes its Medicare Part C days issue in the following manner:

[W]hether Medicare Advantage Days ("Part C Days") should be removed

from the disproportionate share hospital adjustment ("DSH Adjustment")
Medicare Fraction and added to the Medicaid fraction consistent with the

decision of the Unites States Court of Appeals for the District of Columbia

in Allina Health Services v Sebelius,746 F'3d 1102 ( D.C. Cir 2014)'l

Backqround

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for tle operating costs of inpatient hospital services under the

prospective pãyment system ("PPS).2 Under PPS, Medicare pays predetermined; standardized

à-o,lnt. p"iaircharge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the disproportionate share hospital ('DSH') adjustment,
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which requires the Secretaty to provide increased PPS paymenls to hospitals that serve a

significantly disproportionàte numbei of low:îricoine patients'5

A hospital may qualif for a DSH adjustment based on its disproportionate patient percentage

(..Off,1.u As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, then is used to determine the amount of the DSH payment due to the

ä"Aifyi"g fr"rpital.T ihe DPP is defined as the sum oftwo fractions expressed as percentages'8

îhosetwó fractions are refeffed to as the "Medicare" or "SSI" fraction and the "Medicaid"

fraction. Both of these fractions consider whether a patient was "entitled to benefits under part

The starute, 42 U.S.C. $ 1395ww(d)(5)@(vÐ(I), defines the Medicare/ssl fraction as:

tlle fi'action (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) wete entitled to

benefits under pnrt A of this subchapter and wete entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJìts under part A of tJlLis subchapter ' '

(emphasis added)

The Medica¡e/sSl fraction is computed annually by the centers for Medicare & Medicaid

services c.cMS,), and utilized by the Medicare contractols to compute a hospital's DSH

eligibility and payment adj ustment.e

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expressed as a pelcentage), the numerator of which is

the numbe¡ ofthe hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical

. assistance under a State plan approved under subchapter XIX [the

.. Medicaid program], but who wete not entitled to benefits under

part A of this subchapte¿ and the denominator of which is the total

number ofthe hospital's patient days for such period. (emphasis

added)

5 See 42tJ.s.c. $ 139sww(d)(s)(F)(i)(l); a2 c.F R. $ 412 10q. 
- -6 see 42tJ.s.c. S$ l395ww(dx5)(FXi)(l) and (d)(5XF)(v); a2cFR $a12 106(c)(l)'

1 See42tJ.S.C. $$ l395ww(d)(5XF)(iv) and (vii)-(xíii); 42 C'F'R $ 412 106(d)'
I See 42 U.S.c. $ l39sww(d)(s)(F)(vi)
e 42 C.F.R. $ 412.106(bx2)-(3).
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total numbe¡ of patient days in the same period.r0

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization rurder

this section for individuals eruolled under this section with the organization and entitled to
benefitsunderpartAofthissubchapterand.enrolledunderpartBofthissubchapter.."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior To 1999 are

referred to as Medicare HMO patient care days.

In thc Scptcmbet 4,1990 Federal Register, the Secretaryrr stated that:

Based on the language of section I 886(dX5XFXvi) of the Act [42
U.S.C. $ l395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a quaiified HMO. Prior to December
1 , 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a freld was included on the

N4edicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

inclutling HMO days irr the SSl/Medicare percentage lof thc DSII
adjustmentl. r2

At that time Medicare Part A paid for HMO services and patieDts continued to be eligible for
Part A.13

With the c¡eation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Parl C were no longer entitled to have payment made for their

ro 42 C.F.n. $ 4t2.106(bx4).
ll of Health and Human Services
12 55 Fed. P.eg.35,990,39,994 (Sept.4, 1990).
t3 Id.
14 The Medjcare Pafi c program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR 2015,

codified as 42 tJ.S.C. S 1394w-2I Note (c) "Enrollment Transjtjon Rule.- An individual who is enrolJed [in
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care under Pa¡t A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicarè contractors to òalculate DSH payments for the fiscal

year 2001-2004.15

No further guidance regarding the Íeatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ('IPPS') proposed rules were published in

the Federal Register. In that notice the Secretaly stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiaryts beneflts are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those pqlient days

attributable to the beneficiary should not be íncluded in the

Medicare fraction of the DSH patient percentage' These patienr
days should be included in lhe count of totctl patient days in The

Medicaid fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction .16

The Secretary purpofedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part c] beneficiaries in the Medicare flaction of the DSH

calculation."t? In response to a comment regarding this change, the Secretary explained that:

. . . We do qgree lhat once Medìcare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May 19' 2003

proposed rule 1o include the days associqted v)ith luI+C

beneficiaries in the Medícaid fraction lnstead, we are

adopting a policy to include the p*tíent days for M+C
beneficiaries in the Medicare fraction. ' ' . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ a 12. 1 06(b)(2)(i) to include the days

Medicarel on December 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVlll . , ifthat organization as a

contract under that part for providing services on January 1, 1999 . . . " This was also known as

Medicare+Chojce. îhe Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub.L 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
¡5 69 Fed. Reg. 48,918, 49,099 (Aug. I l, 2004).
Ió 68 Fed. Reg.2?,154,2'1,208 (May 19, 2oo3Xemphasis added).
ri 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calCùlation.rs (emphasis added)

Consequently, within her response, the Secretary arulounced that CMS would include Medicare

Part C inpatient days in the Medicare fraction of the DSH calculation.

Although the change in policy regatding42 C.F.R. $ 412.106(bX2XB) was included in the

augusil t,2004 Federal Register, no change to the regulatory language was published until

Aulust 22,2007 when the FFY 2008 final rule was issued.re In that publication, the Secretary

noted that no regulatory change had in fact occurred but that that she had made "technical

corrections" to the regulatory language consistent with the change announced in the FFY 2005

IPPS final rule. As a result, the pefinent regulatory language was "corrected" to reflect that

Part C days were required to be included in the Medicare fraction ofthe DPP as of October 1,

2004.

The U.S. Circuit Court for the District of Columbia inll/ina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, Alhambra claims that the Secretary has not

acquiesced or taken action to implement the decision.2l

Provider's Request for EJR

The underlying issue in this EJR request involves the question ofwhether Medicare Part c
patients are "entitled to benefits" under Part A, thereby requiring them to be counted in the

Medicare Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2}04,the secretary interpreted the term "entitled to benefits under Parl A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicarc

Parl A/SSI fraction and excluáe them from the Medicaid fraction effective October 1,2Q0422

In Allina,the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed rule."23 Alhambra claims that because the Secretary has not

acquiesced to the decision, fhe 2004 regulation requiring Part C days be included in the Part

A./SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $ $ 4 1 2. 1 06(bX2XÐ@) and (b)(2)(iii)(B).

tB ld.
te 72 Fed. Reg. 4'7 ,130, 47 ,384 (August 22,2007).
20 746 F .3d I 102 (D.C. Cir.2014)
2ì ,tee EJR R€quest at 17.
22 69 Fed. Reg. at49,099.
23 Allinq at 1109.
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In these cases, Alhambra contends that all Part C days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Parl c days shôuld be included in the nurnerato¡ ofthe
Medicaid fraction. To obtain relief, Alhambra seeks a ruling on the procedural and substantive

validity of the 2004 rule that Alhambra claims the Board lacks the authority to grant. Alhambra

-gu"r thut since the Secretary has not acquiesced to the decision in Allina,lheBoard remains

bound by the regulation and EJR is appropriate'

24 42 C.F.R. $$ 405.1835-405.1840 (2008).
25 See 42 C.F.R. $ a05.1835(a)( 1) (2008)

Decision of the Board

Board's Authority and AnalYsis

under rhe Medicare srarute codified at 42 U.S.C. $ 1395oo(fl(1) and the regulations at 42 C.F.R.

$ 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

that (i) the Board has juristliotion to conduct a hea¡ing on thc spccific matter at issue; and (ii) the

Board lacks the authority to decide a specific legal question relevant to the specific matter at

issue because the legal question is a challenge either to the constitutionality ofa provision ofa
statute or to the substantive or procedural validity ofa regulation or CMS Ruling.

Jurisdictional Requirements and Determination

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific matter at issue. Pursuant to the pertinent Board jurisdictional regulations, a

providei has a right to a hearing before the Board with respect to costs claimed on a timely filed

cost report if it is dissatisfied with the final determination of the Medicare contractor, the amount

in contìoversy is $10,000 or mote for an individual appeal, and the request for hearing is filed

within 180 dáys of the date of receipt of the final determination.2a

For appeals of.original NPRs for cost reporting time periods ending on or after December 31,

2008, ã provider pteserves its right to claim dissatisfaotion with tlte ¿unount of Medicare payment

for a spácific item at.issuc by either including a claim for the specific item on its cost report for

the peiiod where the providei seeks payment it believes to be in accordance with Medicare

polùy, or self-disallowing the specific item by following the applicable procedures for hling a

cost report under protest.25

A jurisdictional review of Alhambra's timely filed request for hearing shows that Alhambra filed

its appeal from its original notice of program reimbursement that settled the cost reporting period

ending on June 30, 2011, and that Alhambra's Audit Adjustment Report shows that the Medicare

Contãctor adjusted Alhambra's SSI percentage during settlement. In addition, Alhambra claims

that the amount in controversy is in excess of $600,000.
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Board's Authoritv to Consider the Appealed Issue

The second part ofthe Board's EJR analysis concems whether the Board lacks the authority to

decide the specific legal question relevant to the matter at issue because the legal question is a

challenge either to the constitutionality of a provision of a statute oI to the substantive or

procedural validity of a regulation or CMS Ruling.

The aþpeal involved in this EJR request covers the fiscal year 2011, thus the appealed cost

reportìng period fall squarely within the time frame applicable to the Secretary's FFY 2005 IPPS

ruie being challenged. The Board recognizes that the D.C. Circuit vacated this regulation in

AUina foi the timeperiod at issue in these lequests. However, the Secretary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grqnt Med. Ctr.

t. Burwelt,^204F. Supp. 3d68,77-82 (D'D.D. 2016),appealfiled,No' 16-5314 (D'C' Cit', Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, Alhambra (and other providers) would have the right to

bring suit in federal court in either the D.C. Circuit or the federal circuit within which they are

located. ,s¿e 42 u.s.c. $ 1395oo(f1(l). In addition, within its Jlly 25,2017 decision in Allina

Health Services v. Pricei,26 theD.C. Circuit Courl agreed with the Boa¡d's decision to grant EJR

for the identical issue involved in the instant EJR request. Based on the above, the Board must

conclude that it is otherwise bound by the regulation for purposes ofthis EJR request.

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and the Provider in

this appeal is entitled to a hearing before the Board;

2) bascd upon the Provide¡'s assefions regarding 42 C'F R

$$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the autho¡ity to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), a¡e valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(b)(2xÐ(B)

and (bx2t(iiÐ(B) properly falls within the provisions of 42 U.S.C. g 1395oo(f)(1) and hereby

gr-à'Àúru-U.a,s request for EJR for the Medicare Part C days issue desc¡ibed above.

26 863 F.3d 93't (D.C. Cir. July 25,2017).
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Alhambra has 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is not the only issue under dispute in the instant appeal, this case

remains open.

Board Members Participatine: FOR THE BOARD:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Zieglet, CPA, CPC-A

Ü*lørØ'**4
L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ l395oo(f)

cc: Evaline Alcantara, Noridian Healthcare Solutions (Certifred Mail)
Vy'ilson Leong, Federal Specialized Se¡vices
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Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Su¡te 100
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CERTIFIED MAIL

Wade H. Jaeger
Reimbursement Manager, Appealsllitigation
Sutter Health
P.O. Box 619092
Roseville, CA 95661

4l{ 2 3 2s,16

Evaline Alcantara
Appeals Coordinator - Jurisdiction E
Noridian Healthcare Solutions
P.O. Box 6782
Fargo,ND 58108-6782

RE: JurisdictionalDecision
Alta tsates Medical Center - Summit Campus

Case Number: 13-3709
FYE: 12131/2009

Dear Mr. Jaeger and Ms. Alcantara:

Alta Bates Summit Medical center - Summit campus, or the Provider, is appealing the amount

of Medicare Reimbursement as determined by the Medicare contractor. The Provider filed the

request for appeal on September 20,2013 regarding a final determination @trotice ofProgram

Reimbursement) dated March 26, 2013. The Medicare Contractor has challenged jurisdiction

over the last two remaining issue in the appeal, and the Board's jurisdictional decision is set forth

beiow.

Background

The Provider stated twenty issues in its Model Forrn A Individual Appeal Request. Issue Nos.

1,2,3,4,5,6,19 and 20 have been transferred to group appeals. The Provider has withdrawn

IssueNos.7,8,g,l0,1l,12,13,14, 15 and 16 via leüer dated December 26'2017. The

Medicare Contractor, Noridian Healthcare Solutions, has challenged the Board's jurisdiction

over the last two remaining issues in the appeal - Issue Nos. 17 and 1 8. The Provider did not file

a response to the Jurisdictional Challenge.
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Issue No. l7

Issue No. 17 is titled "Allied Health Program, Adjustment Number: N/A Reimbursement

Impact: $218,670;' Model Form A - Individual Appeal Request (Sept. 19,2013), Tab 3 at 17

The Provider contends that nursing and allied education program cost is eligible to additional

payments and requests it be properly reimbursed for these costs. Id at I7-l 8.

Issue No. 18

Issue No. 18 is titled "A & G [Administration & General] Allocation to the Allied Health

Program, Adjustment Number: N/A Reimbursement Impact: $700,000." Model Form A -
Indivídual Appeal Request, Tab 3 at 19. The Provider contends that nursing aad allied education

program cost is eligible for additional payments and requests to be properly reimbursed for these

costs. Specifically, the Provider alleges that Administration & General net accumulated cost

must be "grossed-up" because othe¡wise an inadequate amount ofthese cost would be allocated

to the nrusing school. Id. qt 19-20.

Medicare Contractor's Position

The Medicare Contractor states the Provide¡ did not cite any audit adjustments with relation to

its dispute for either Issue No. 17 or 1 8. The Medicare Contractor's position is that it did not

render an adverse determination over the Provider's allied health program or the aliocation of

A&G to the allied health program, and tlús payment was omitted from the Provider's as-Iìled

cost report (referring to exhibit I-73 in fhe Medicare Contractor's Jurisdictional Challenge (Dec.

6, 2017)). The Medicare Contractor contends that the Provider's dissatisfaction stems from its

failure to claim the allied health managed care payment.

The Medica¡e Contractor argues these two issues should be dismissed as the P¡ovider did not

preserve its right to claim dissatisfaction for these issues by including a claim for the specific

items on its cost teport. Also, it argues the Provider has not properly preserved its right to claim

dissatisfaction for this issue as self-disallowed by protesting the item on its cost repofi.
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BoaId Decision

A.PPLICABLE STATUTES ÄND REGULATIONS

Pusuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2012), a provider has

a right to a hearing before the Boa¡d with respect to specìfic items claimed on a timely filed cost

report if it is dissatisfied with the final determination of the Medicare contractor, the amount in

controversy is $10,000 or more (or $50,000 for a group), and the request for a hearing is filed

within 180 days of the date of receipt of the fmal determination.

A provider has preserved its right to claim dissatisfaction with the amount of Medicare payment

for the specific items at issue, by either -

(i) Including a claim for the specific item(s) on its cost repo¡t for the period where

the provider seeks payment that it believes to be in accordance with Medicare

policy; or

(ii) Effective with cost reporting periods that end on or after December 31, 2008,

self-disallowing the specific item(s) by following the applicable procedures for

frling a cost repof under protest, where the provìder seeks payment that it

believes may not be allowable or may not be in accordance with Medicare

policy...

42 C.F.R. a05. I 8s s(a) Q )(201 2).

The applicable procedures for filing a cost report under protest in CMS Publication 15-2, Section

115.1 state'"[w]hen you file a cost report under protest, the disputed item and amount for each

issue must be specifically identified in footnotes to the settlement worksheet and the fact that the

cost report is frled under protest must be disclosed."

,{NALYSIS ÄND JTJRISDICTIONÄL DETERMINATION

The Provider is appealing from a 12131/2009 cost repoft, which means that it either had to claim

the cost at issue or it is subject to the protest requirement in order for the Board to have

jurisdiction.
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The Board finds it does not have jurisdiction over Issue Nos. 17 and 1 I which seek payment for

nwsing and alìied education program costs. The Provider did not include a claim for these costs

on its as-filed cost rcport, and the Medicare Contractor made no adjusünent to these costs as they

were not claimed. Additionally, the Provider did not protest these costs on its cost report as self-

disallowed as required by 42 C.F.R. a05.1835(a)(1)(ii). The Board finds the Provider has not

preserved its right to claim dissatisfaction with the amount of Medicare payment for these

specific items at issue, and therefore the Board does not have jurisdiction over Issue Nos. 17 and

18 in this appeal which seek nursing and allied health program costs.

This appeal is now closed as the last two remaining Issues are dismissed for lack ofjurisdiction,

Review of this decision may be available under 42 U.S.C. $ 1395oo(f) and 42 C.F.R.

$$ 405.1875 and 405.1877.

Board Members

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

oc: Wilson Leong, llsq., FSS

FORTHEBOARD

L. Sue Andersen, Esq.
Chairperson
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CERTIFIED MAIL

Wade H. Jaeger
Reimbursement Manager, Appeals/Litigation
Sutter Health
P.O. Box 619092
Roseville, CA 95661
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Evaline Alcantara
Afpeals Coordinator - Jurisdiction E
Noridian Healthca¡e Solutions
P,O. Box 6782
Fargo, ND 58108 - 6782

RE: Jurisdictional Decision
Alta Bates Medical Center - Summit Campus

Case Number: 13-1227
FYE: l2l3l/2007

Dear Mr. Jaeger and Ms. Alca¡tara:

Alta Bates Summit Medical Center - Summit Campus, or the Provider, is appealing the amount of

Medicare Reimbursement as determined by the Medicare contractor. The Provider filed the request for

appeal on March26,2013 regarding a final determination (Ì.{otice of Program Reimbursement) dated

October 9, 2012. . The Medicare Contractor has challenged jurisdiction over the last remaining issue in

the appeal, and the Board's jurisdictional decision is set forth below.

Background

The Provider statcd fivc issues in its Model Form A - Individual Appeal Request. Four of the hve

issues have been tra¡sfer¡ed, and only Issue No. 1 remains which addresses the Disproportionate Sha¡e

Hospital Paymenlsupplementai Security Income Ratio Issued March 2012, Realignment (hereinafter

"DSH SSI Percentage Realignment issue"). The Medicare Contractor has challenged the Board's

jurisdiction over this issue.

Medicare Contractor's Position

The Medicare Contactor's position is that Issue No. 1 addressing the DSH SSI Percentage Realignment

issue was a part of Case No. I1-0772GC which the Board dismissed on March 2,2076 on the basis that

the Board does not have jurisdiction over the SSI Ratio Realignment issue. The Medicare Contractor

claims the Provider has included the DSH SSI Percentage Provider Specific issue which is duplicated by

Issue No. 2 which has been tmnsferred, ancl drrpìicative issìres are prohihited by PRRB Rule 4,5, The

Medicare Contractor asserts the Provider is arguing the same thing in both ìssues - that the SSI
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percentage is understated and that it needs the underlying data to determine what records were not

included, if any.

The Provider's Position

The Provider did not file a response to the Medicare Contractor's October 25, 20i7 Jurisdictional

Challenge. The Provider describes the DSH SSI Percentage Realignment issue as "the SSI percentage

as generated by the Social Security Administration ('SSA') and put forth by CMS is undetstated."

Model Form A- Individuat Appeal Request (Mør. 25, 2013), Tab 3 - Statement ofAppeal Issues at 14.

The Provider further explains that it may choose to use its cost repofing period instead ofthe Federal

fiscal year in the DSH calculation... and that part of this issue may be resolvable with the Medicare

Contractor's agreement to realign the SSI percentage from the federal fiscal year to using the Provider's

cost reporting penod. Idat l4-15.

The Provider describes Issue No. 2, the Disproportionate Share HospitaUsupplemental Security Income

Ratio Issued March2}l2, Accurate Data issue (hereinafter "DSH SSI Percentage Inaccurate Data

issue"), as 
*the SSI percentage as generated by the Social Security Administration ('SSA") and put forth

by CMS is understated." Model Form A - Individual Appeal Request (Mar' 25, 201j), Tab 3 -
Statement ofAppeal Issues at 15. The Provider further expìains that CMS did not use the best data

available at the time of settlement to calculate the SSI fiaction because ofvarious rcasons. Idat l5-16

Issue No. 2 was transferred to Case No. |7'2I69GC on September 12' 2017 '

Board Decision

Pursuantto42U.S.C. $ 1395oo(a)and42C.F.R. $$405.1835 405.1840 12012),ahospitalhasaright

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is hled within 180 days of the

date of receipt of the final determination. Additionally, PRRB Rule 4.5 states that a Provider may not

appeai an issue from a final determination in more than one appeal.

pulsuant to 42 C.F.R. 4i2.106(bX3), a Provider may request that CMS use its cost reporting period

instead ofthe Federal frscal year in calculating the SSI percentage ofthe DSH payment caiculation. It

must make such a request in writing to its Medica¡e Contractor.
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The Board finds it has jurisdiction over the portion of Issue No. 1 (DSH SSI Percentage Realignment

issue) challenging the data used to calculate the SSI percentage as there were adjustments to the DSH

SSI percentage (Adj. 21 and 33), and the appeal meets the amount in controversy and timely filing

requirements. However, the Boa¡d also finds that the ilaccurate data portion oflssue No. I is

duplicative oflssue No. 2, the DSH SSI Percentage Inaccurate Data isÈ'tË which has been transferred to

Case No. 17 -2169GC. The basis ofboth Issues is that the SSI percentage is improperly calculated, and

the Provider does not have the underlying data to determine ifthe SSI percentage is accurate. This part

oflssue No. 1 is dismissed from the appeal because is duplicative which is prohibited, and it now resides

in Case No. 17-2169GC.

Regarding the portion oflssue No. 1 addressing realignment ofthe DSH calculation to the Provider's

fiscal year end, the Board finds that realignment using the Provider's fiscal year end is a Provider

election, and there is no evidence in the record that the Medicare Contractor has made a final

determination ¡egarding this issue. Therefore, the Board does not have jurisdiction over this component

oflssue No. 1, the DSH SSI Percentage Realignment issue, and it is dismissed from the appeal.

The appeal is now closed as this is the last remaining issue. Review of this decision may be available

under 42 U.S.C. $ 1 395oo(f) and 42 C.F.R. $$ 405. 1 875 and 405'7877'

.¡ Board Membe¡s

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

cc: Wilson Leong, Esq., FSS

FORTHE BOARD

Board Member

.4-tfæ
Gregóry Ziegler, CPA, CPC-A
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L. Ryan Hales
Vice President, Revenue Mgmt.

Quorum Health Corp.
1573 Mallory Lane, Suite 100
Brentwood, TN 37 027

RE: WatsonvilleCommunityHospital
Provider No: 05-0194
FYE:07 /31'/2006
PRRB Case No: 18-0333

Dear Mr. Hales:

The Provider Reimbursement Review Board ["Board'iJ has reviewed the Provider's

December B, 2017 request for hearing which was receivedl by the Board on December 14,

2O77. The Board's jurisdictional determination is set forth below'

pursuanr to 42U.5.C. $ 139soo(al and 42 c.F.R. SS 405.1835 - 405.1,840 (201.6), a provider

has a right to a hearing before the Board with respect to a cost claimed on a timely filed

cost retort if it is dissátisfied with the final determination ofthe Medicare Contractor, the

"-ount 
in controversy is $10,000 or more and the request for hearing is received by the

Board within 1,80 days of the date of receipt of the final determination by the provider'

Decision of the Boarcl

In this case, the Provider's appeal was filed from the Notice ofcorrection of Program

Reimbursement ("RNPRJ dated June 9,20L7. The Provider is deemed to have received the

final determination 5 days after the issuance ofthe NPR, which would have been June 14,

20'17 .2 Thus,the 180 day filing period expired on December L1',2017 . However, the Board

received the Provider's request for hearing on December 1'4,201'7 , which is 183 days after

the presumed receipt ofthe NPR. The Provider djd not afford any explanation as to why its

appàal request was being filed beyond the deadline for submission of a timely appeal.

1see,42c.t.R'5405'1835(aX3)(2015)(aproviderhasarishttohearingbeforetheBoardi'amongotherthings,

the date of receipt by the Board of the provider's hear¡ng request is no later than 180 days after the date of receipt

ofthefinal contractor determination.) 42 C.F.R. 5 405.1801(a)(2) (2016) (the date of receipt means the date

stamped "Rece¡ved" by the reviewing entity.)
242c.F'R.5405.1801(aX1X¡¡i)(thepresumption,whichisotherwtseconclustve,maybêÔVêrcÖmêlfltls

esLal.rlislrecl by a preponderancc of thc ov¡dence that the materials were artrrally rPceived on a later date.)
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Therefore, the Board finds that the Provider's hearing request was not timely filed within

1B0 days ofthe date ofreceipt ofthe final determination and hereby dismisses this appeal.

Review of tìis determination is available under the provisions of 42 U'S.C. $ 1395oo(fl and

42 C.F.R. SS 405.1875 and 405.1877 '

Board Members ParticiPãting: FOR THE BOARD:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A
L. Sue Anderson
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(fJ and 42 C'F'R' SS 405.7875 and 405'1877

&4Å-!,-

cc: Byron Lamprecht
Cost Report Appeals
Wisconsin Physicians Service
2525 N 117th Avenue
Suite 200
Omaha, NE 68164

Wilson C. Leong, Esq., CPA

PRRB Appeals
Federal Specialized Services
1701 S. Racine Avenue
Chicago, IL 60608-4058
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JAN 2 4 2fi8CERTIFIED MAIL

Community Health Systems, Inc.

Nathan Summar
VP Revenue Management
4000 Meridian Boulevard
Franklin, TN 37067

Wisconsin Physicians Service
Byron Lamprecht
Cost RepoÍ Appeals
2525N 1 17th Avenue, Suite 200
Omaha, NE 68164

Merit Health River Oaks HosPital
Juris. Challenge DSH - SSI (Provider Specific)
PN: 25-0138
FYE: 12131/2013
PRRB Case Number: 16-2281

Dear Mr. Summar and Mr. LamPrecht,

The provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal in

response to the Medicare contractor's jurisdictional challenge's conceming the subject provider.

Backqround

Merit Health River oaks Hospital ("River oaks" or "Provider") filed a timely appeal on August 15,

2016 from its Notice of Program Reimbursement C'NPR) dated February 23,2016. The issues initially

raised included:
(l) DispropoÍionate Share Hospital Payment C'DSII') - Supplemcntal

Security Income ("SSI") (Provider Specific-Realignment)
(2) DSH - Ss(SYstemic Error)
(3) DSH-SSI Managed Care Part C Days

(4) DSH-SSI Part A Dual Eligible Days'
(5) DSH Medicaid Fraction -DuaI Eligible Part C Days

(6) DSH Medicaid Fraction -Dual Eligible Part A Days

(7) DSH-Medicaid Eligible DaYs

(8) DSH-Dual Eligible Part C DaYs

(9) DSH-Dual Eligible Part A DaYs

After transfers, abandonment and duplication of issues only D.SH-SSI Provider Specific and DSH-

Medicaid Eligibte Days (Issue # 1 and #l) remain'in the case r

| ,See Merjicare Confractor's Jurisdictional Challenge dated November 9, 2017 and Medicare Contractor Position Paper

November 21, 2017

dated
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The Medicare Contractor filed ajurisdictional challenges regarding Issue #1, DSH - SSI (Provider

Specific) on November 9,2017. River Oaks did not file ajurisdictional responsive brief.

Medicare Contractor's Position

The Medicare Contractor contends the SSI issue has two components: SSI realignment and SSI data

accuracy. The Medicare Contractor states that the issue over realignment should be dismissed since the

Prôvider has not exhausted all available remedies and is premature. The Medicare Contractor contends

since the decision to realign a Provider's SSI percentage with its fiscal year end is a¡ election the

Provide¡ makes by submitting a formal request through its Medicare Contractof. The Medicare

Contractor fu¡ther contends that the data accuracy component is a duplicative issue since the SSI data is

the underlying issue in both Issue 1 and 2, and the Provide¡ has transferred the duplicative issue to a
group appeal.3 The Medicare Contractor contends under Board rules the Provider is barred from

appealing a duplicative SSI% issue. The Medicare Contractor requests that the Board dismiss the

Provider Specific SSI issue duc to duplication.a

Provider's Contentions

River Oaks contends that the SSI percentage published by CMS was inconectly computed since

CMS failed to include all patients that were entitled to SSI benefits in their calculation based on the

Provider's Fiscal Year End. River Oaks also states it has not yet analyzed the Medicare Part A data

since it has not yet received the data.s

Board Decision

Pusuant ro 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2016), a providerhas aright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determìnation of the Medicare Contractor, the amount in controversy is

$10,000 or 1¡ore (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe
date ofreceipt of the notice nf the final dctcrmination.

River Oaks fìled in its original appeal request, Issues # 1 as "Whether the Medicare Administrative
Contractor C'MAC) used the correct Supplemental Security Income ("SSI") percentage in the

Disproportionate Share Hospital C'DSH') calculation" with the contentions that the SSI percentage was

incorrectly computed because CMS failed to include all patients that were entitled to SSI benef,rts so the

SSI percentage issued by CMS is flawed. The Provider stated that it was seeking data from CMS in
order to reconcile its records and identify the data that CMS failed to include. For issue # I , it went on to

state that the Provider "preserues its right to request under separate cover that CMS recalculate the SSi

percentage based upon ihe Provider's cost repofiing period-"6

River Oaks filed its Final Position paper on October 30, 2017 briefing the SSI% provider specific issue.

The provider mentions the recalculation ofthe SSI% based on its cost reporting period in the paper,

2 42 C.F.R. g 412. r 06(bx3).
3 Case # 16-0677GC.
a ,S¿c Ju ¡sdiutiorral uliallertge datcd Novcmbcr 9, 2017 (Rcccivcd November 13, 2017)
5 See Provider's Position Paper received October 30, 2017 at 8-9.
6 See Providers Individual Appeal Request dated August 12, 2016



however goes on to state that when it receives data from CMS it will identi$r patients_that were not

included in the SSI percentage determined by cMS based on the Federal Fiscal Year.?

The Board finds that it lacks jurisdiction over the Provider Specific issue as it relates to realignment

from the FFy to Cost Report Year as the Medicare Contractor did not render a determination ofthe

realignment issue. The Piovider has not exhausted its available remedy ofrequesting CMS to recalculate

the SiI ratio using the Provider's fiscal year under 42 C.F.R. $ 412.106(bX3). The Board fìnds that it

hasjurisdiction oier the porlion ofDSH-SSI (Provider) Specific issue as it relates to the "enors of
omission a¡ld commission" as there was an adjustment to the SSI percentage (Adj.l9). However' the

Board finds that this issue is duplicative ofthe SSI Systemic Errors issue appealed in Group Case No.

Case No. l6-0677CC.

Since the remaining "provider speci{ic" arguments put forth in this appeal request are categories of the

same argument (not sêparate issues) related to the accuracy of the SSI fraction within the DSH

a-djustmãnt (Provider hãs not iclentified how the two issucs are different). Àccordingly, the Board

dismisses Issue #1 DSH - SSI (Provider Specific), from this appeal and the case will remain open for

the remaining issue of DSH-Medicaid Eligible days.

Review of this determination is available under the provisions of 42 U.S.C. $ 1395oo (f) and 42 C.F'R. $$

405.1875 and 405.18'r-7 upon final disposition ofthe appeal'

Case No. 16-2281
Page 3

Board Members Participating
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

FORTHEBOARD

4,

Gregory H. Ziegler, CPA, CPC-A

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R' $S 405.1875 and405'1877

cc: Wilson C. Leong, Fetleral Specialized Services'

? sþe Provider's l'rnal Posilion Papû,pagë9.
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Nathan Summar, Vice President
Revenue Management
Community Health Systems
4000 Meridian Boulevard
Franklin, TN 37067

CERTIF'IED MAIL ür"åc'2¡1¡''

Byron Lamprecht
Cost Report Appeals
'Wisconsin Physicians Service
2525 N. 117th Avenue, Suite 2oo
Omaha, NE 68164

RE: JurisdictionalDctcrmination
Bartow Regional Medical Center
Provider No.: 10-0121
FYEs: March 31,2009 and2073
PRRB CaseNos.: 13-1308 and15-2995

Dear Mr. Summar and Mr. LamPrecht:

These cases involves Bartow Regional Medical Center's ("Bartow") appeals of its Medicare

reimbursement tbr the fiscal years ending ("FYEs") on March 3I,2009, and M¿uoh 31,2013.

In response tô the Medicare Contractor's jurisdictional challenges, the Provider Reimbursement

Review Board 6'PRRB" or "Board") has reviewed Barlow's documentation for both cases. The

Board finds that it does not have jurisdiction to hear Bartow's appeals of its Supplemental

Security Income ("SSI") percentage "provider-specific" issue, as this issue is aiready contained

within iwo different group appeals, or its Medicaid cligiblc days issue, because Bartow did not

claim or protest these days t¡rr eithe¡ of the appealed cost lcpoÍs as required by the applicable

regulation. As these two issues are the only issues involved in Bartow's above-referenced

appeals, the Board hereby closes these cases, as explained below.

Pertinent Facts

on october 3,2012,and February 18,2015,the Medicare contractor issued Bafow's notices of
program reimbursement ("NPRs") for the cost reporling periods ending on March 31 , 2009, and

Maich 31, 2013, respectively. On March 28,2013, the Board receivecl Baúow's request for a

Board hearing C'201-3 RFH') regarding its October 3,2012 NPR, in which Bartow seeks Board

review of six issues. Shortly after filing its 2013 RFH, Bartow transferred four of its issues to

various group appeals, one of which was its ssl "systemic" issue, leaving only its SSI "provider-

specific'; issue and Medicaid eligible days issue in its individual appeal, PRRB Case No 13-

llOA. On July 14, 2015, the Board received Barlow's request for a Board hearing ("2015 RFH")

regarding its Èebruary 18,2015 NPR. In its2015 RFH, Bartow seeks Board review of nine
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issues, but later transferred all of its issues to various group appeals with the exception ofSSI

"provider-specific" and Medicaid eligible days'

! 2013 RFH TAB 3, at umumbered Page l.
2 Medicare Contractor's ¡inal Position P^per Êxl-2, d|4

"lrt^T\

PRRB CaseNo. 13-1308

OnJulyg,2013,TheBoardreceivedtheMedicareContractor'sjurisdictionalchallengedated
JDly 3,Z}tl,(..July 3, 2013 Jurisdictional challenge) in which the contractor argues that

Baiow,s SSI ;,provider-specific" issue is not an appealable issue, but a realignment request' as

Bartow states that it is preseNing "its right to request under separate cover that CMS recalculate

tt. SSf p"."".rtuge basåd upon tñ" Provider's cost reporting period'"r

The Medicare contractor filed a second jurisdictional challenge, dated october 30,2017 
' 
in

which the Contractor challenges Board juisdiction over both Bartow's SSI "provider-specific"

issue and its Medicaid eligiblã days issue. In addition to the arguments set out in its July 3, 2013

Jurisdictional challenge, ihe contractor argues that Bartow's ssl "provider-specific" issue is

essentially the ,u." uJit. ssl "systemic" issue that Barlow transferred to a common issue

related party ('CIRP') group appeal. Thus, the Meclicare-Contractor claims that Bartow has the

same isiue in two separate uppàd., in violation of Board Rule 4.5. With respect to the Medicaid

elisible davs issue. tire Medicare Contractor argues that it "did not render a final determination

o,rä the disputed days[]"2 because Bartow did not claim these days on its cost report. The

Contractor åtui-r ..titut t¡" disputed days represent a completely new subset of days not

previously presented . . ."3

On htly 22,2014, fhe Board received Bartow's "Alert 10 Response" in which Bartow provides

the Boid with a ãescription of the process that it used to identifi Medicaid eligible days and

includes a statement th;t the adclitiónal Medicaid days sought in its appeal could not be verified

prior to Barlow's cost report fìling deadline'

PRRB Case No. 15-2995

On September 28,2OI5,the Board received the Medicare Contractor's jurisdictional challenge in

which the contraótor questions, among other things, the Board's jurisdiction to hear Barlow's

SSI ..provider-specific;' issue and its Medicaid eligible days issue. The Contractor argues that

Barto'¡¡'s SSI "provider-specific" issue is not an appealable issue, but a realignment request' and

that this issue ii duplicative of Bartow's ssl "systemic" issue. The Medicare contractor also

argues that, conffaù to the applicable Board jurisdictional regulations, Bartow did not protest or

clãim the additionai Medicaid eligible days it is seeking to add through its Board appeal'

on october 21,2015, the Board received Bartow's jurisdictional response ("Response"). Inits

Response, Buio* u.gu"r that the fact that its disproportionate share hospital ('DSH') payrnent

*uJua¡urla in its NÞR is sufficient to establish Board jurisdiction over its Medicaìd eligible
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days issue. In addition, Bafow responds to the Board's Alert 10 by providing a description of

ifrã pro""r. t6ut it used to identiff Medicaid eligible days and by reporting that the additional

It¡"äl*i¿ days sought in the appåal could not be verified prior to the cost report filing deadline'

t-ãrity, nurto* *gies ttrat its 3SI "provider specific" issue and its SSI "systemic" issue are

*seplateand distinct" issues, the fårmer involving a reconciliation of MedPar data and a fiscal

y"ul. ,"uligornent, while the latter focuses on "mote in-depth aspects ofthe MedPar data" and

in"¡d". ti" treatment of various patient populations (Part C days and days that fall under CMS

Ruling 1498-R).4

Board's Analvsis and Decision

Applicable Resulato

Pursuant ro 42 C.F.R. $ $ 405.1 83 5-40 5.1s40 (2012), a provider has a right to a Board hearing

wiih iesp"ct to costs cläimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contractór, the amount in controversy is $10,000 or more, and the

."qu"ri to. rt"u.ing is filed within 180 days of the date of receipt of the final detemination'

under q2 C.F.R. $- 405.1 83 5(a)(1) (2012), a provider has preserved its right to claim

dissatisfaction witfr tn" umo.rit ài M.di"u." puy*ent for a specific item at issue by either (i)

including a claim for the specific item on its iost repoft for the period where the provider seeks

p^l^"t ifr"a i, Uelieves to be in accordance with Medicare policy; or (ii) self-disallowing the

ipå"ìã" l .- ¡v following the applicable procedures for filing a cost report under protest ''vhere

tûe provider seeks payment thafiì belie,rei may not be in accordance with Medica¡e poÌicy In

uå¿ition, pursua't io +Z C.¡.n. $ 405.1837(bX1) (2012),two or more providers 
'nder 

coÍrmon

"*"".rfr1p 
or control that wish tä appeal to the Board a specific matter at issue must bring the

appeal as a group appeal.

Under Board Rule 4'5 (Malch 1, 2013), a provider may not appeal an issue from a f,rnal

determination in more tharr one appeal'

Issue l-SSI "provider-specific"

In both the 2013 RFFI and the 2015 RFH, Barlow summarizes its SSI "provider-specific" issue in

the following manner:

TheProvidercontendsthatits[]SSlpercentagepublishedby[CMS]wasincorrectly

"olnpur"d 
because CMS failed-io inClude all patients that were entitled to SSI benefits in

theii calculation[.]. . . The Provider is seeking SSI data from CMS in order to reconcile

its records witn ÒMS data and identify records that CMS failed to include in their

determination of the SSI percentage. The Provider also hereby pleserves its right to

request under separate coïer that CMS recalculate the SSI percentage based upon the

Próvider's cost reporling period'5

a Response at I7-18.
t 201ä Rrl ì T^B 3, at unnumbered page 1 ; 201 5 RFH TAB 3' at unnumbered page I
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V/ith respect to Bartow's SSI "systemic" issue, Barlow describes the issue as follows:

The provider contends that the sSI percentage[] calculated by [cMS] was

incorrectly computed because of the following reasons[:] availability of MEDPAR

and sSA iecordit,l . . . paid v. eligible days[,] . . . not in agreement with provider's

records[,] . . . funããmenial problems in the ssl percentage calculation[,] . . . covered

days v. ìáta days[,] . . . non-covered days[,] ' ' ' CMS Ruling 1498-R['] " ' matching

,,nèthodology pursuant to CMS Ruling 1498-R [and] failure to adhere to required

notice and comment rulemaking procedures in adopting policy on [exhausted

benefitl, [Medicare us s"cottd pafoil and [Medicare Advaritage] days ' ' 
6

In its SSI "systemic" issue statements, Bartow sets out a long list of reasons why it claims that

CMS inconáctly computed its SSI percentage. In its SSI "provider-specific" issue statement'

Barlow fails to âescribe any additiánal reasons or patient populations "entitled to SSI benefits"

that would distinguish the iwo issues from each other or in any way differentiate these,issues in a

significant mannãr. The Board concludes, therefore, that Bartow's SSI "systemic" and
;Oî"ià"r*p""ific" issues challenge the same data unde¡lying the SSI percentage calculation and

are ultimately the same issue.

In addition, although Bartow's SSI "provider-specific" issue statements include a proclamation

tfr; nurtoi'p.eseies its right to request under separate cover that CMS recalculate the SSI

f"r""nOg" bÅed upon the Piovider'l cost reporting period[,]" the Board notes that Bartow's

,ight to rãquest .eaiignment of its fiscal year for the SSI percentage calculations is a provider

eíection,nät - upp"ãtuble issue before the Board'7

As Bafiow previously transferred its ssl "systemic" issue into mandatory cIRP group appeals

(namely, PRnS Cor" No. .l3-23lgcc and 16-067lGC), the Board hereby dismisses, pÙrsuant

à go*d Rule 4.5, Bartow's SSI "provider-specific" issue f¡om its individual appeals, PRRB

Case Nos. 13-1308 aû 15-2995'

Issue 2-Medicaid eligible daYs

In its jurisdictional challenges, the Medicare contrSctor argues that Bartow did not claim or

protest, on its as-filed cost ieports, the Medicaid eligible days at issue in the instant appeals The
'Corrt 

u"to,. claims that since it did not issue a final determination with respect to these days, the

Bou.d do", not have jurisdiction to consider the additional days in either of Barlow's appeals'

620l3RFHTAB3,atUnnumberedpagesl-10(emphasisomitted).Bartow'S20Ì3RFHSSìsystemicissue

srarement coveß all of the patient pJpufuiiont liìt"d in Barlow's2015 RFH SSÌ systemic issue statement s¿¿2015

RFH TAB 3, at unnumbered Page 2-3
7 Sce 42 C.F.R. $ 412.106(bX3)(2012)
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In both PRRB Case Nos. 13-1308 and 15-2995, Bartow fìled documents that describe the process

that it uses to identiff Medicaid eligible days. Bartow argues that the additional Medicaid days it
seeks to add in these appeals could not be verified prior to the cost report filing deadlines.

In its Final Position Paper for PRRB Case No. 13- l3 08, the Medicare Contractor points out that

Bafiow cites to Audit Adjustment 23 as the adjustment pertaining to its Medicaid eligible days

issue, but the Contractor argues that "this adjustmerf does not render a determination over the

disputed days."E The Medicare Contractot goes on to argue "that the disputed days were omitted

from the cost reporl[,] not claimed by [Bartow], [thus the Medicare Contractor] did not render a

final determination over them." The Contractor concludes by asserting that "the disputed days

represent a completely new subset ofdays not previously presented to the [Medicare
Contractorl."e

In its Final Position Paper for PRRB Case No. 15-2995 ('2015 FPP'), the Medicare Contractor

points out that it received Bartow's FYE March 31,2013 cost report on August 28, 2013, but the

Contractor did not begin its review ofthe cost repoft until December of2014, thus Barlow had

"more than 20 monthi to gather Medicaid eligibility data to submit before the desk review."ro
The Medicare Contractor goes on to argue that "[t]he provider is not challenging the [Medicare
Contractor's] computations, but merely requesting the inclusion of additional days in these

computations. The provider has failed to identify any adjustments to Medicaid days, ard failed
to protest the issue . . ."ll

In order for the Board to find that it has jurisdiction to hear Bartow's appeals of this issue,

Bartow must have demonstrated its dissatisfaction with the amount of Medicare payment for the

Medicaid eligible days it seeks to include through these appeals. under the jurisdictional

regulations governing Board jwisdiction for both PRRB Case No. 13- 13 08 and PRRB Case No.

1{-2gg5,Barrow has pr"r".uéd its right to claim dissatisfaction with the amount of Medicare
payment of the Medicaid eligible day at issue in these appeals if it either (1) included a claim for
these Meclicaid eligible days on its cost reports for the periods in question, or (2) self-disallowed
these Metlicai{ eligible days by following the applicable procedures for filing cost reports under

protest.l2 Following review of Bartow's juris<lictional documentation, the Board is unable to

find that Bartow either claimed or protested these Medicaid eligible days that it now seeks to

include in these cost reporting periods. Bartow has not shown that the Audit Adjustment

numbers that it cites pefiain to the Medicaid eligible days since both adjustments relate to the SSI

percentage and DSH generally. In addition, Bartow has not shown that it self-disallowed these

contested Medicaid eligible days by frling its applicable cost reporls under protest. Accordingly,
the Board finds that it ìacks jurisdiction over Bartow's Medicaid eligible days ìssue in both

PRRB Case No. l3-1308 a¡d PRRB Case No. 15-2995, thus the Board must dismiss this issue

from both ofthese individual appeals.

I 2013 Fpp at22. The Medicare Contractor states that Aùdit Adjustment 23 represents a decrease in the percentage

of SSI recjpient patient days to Medicare Part A patient days and a decrease to the allowable disproportionate share

percentage. ld.
e ld. at 24.

'o 2015 FPP ar 4.
tt Id.
t2 Soc 42 C.F .R. 5 a05 

' 
I 83-5(a)(l ) (?012)
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Conclusion

The Board finds as follows:

(1) Bartow's SSI "provider-specific" issue and its SSI "systemic" issue are the same issue.

Since Bartow has its SSI "systemic" issue as the basis of two mandatory CIRP group

appeals (PRRB Case Nos. 13-2319GC and 16-0677GC ), the Board hereby dismisses

Bartow's SSI 'þrovider-specific" issue from both of Bartow's individual appeals, PRRB
CaseNo. 13-1308 andPRRB CaseNo. 15-2995;

(2) The Board lacks jurisdiction to hear Bartow's appeals of its Medicaid eligible days issue

in both PRRB Case No. 13-1308 and PRRB Case No. 15-2995, thus this issue is hereby
dismissed from these two appeals; and

(3) As PRRB Case Nos. 13-1308 and 15-2995 contain no additional issues, the Board hereby
closes these appeals.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participaling: For

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

Sue
Boa¡d Member

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F.R' $$ 405.1875 and405'1877

John Hamada, Federal Specialized Services
Wilson Leong, Federal Specialized Services
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CERTIFIEDMAIL

King & Spalding, LLP. First Coast Service Options, Inc.
Mark Polston GeoffPike
1700 Pennsylvania Avenue, NW Provider Audit and Reimbursement Dept.

Suite 200 532 Riverside Avenue
Jacksonville, FL 3223 I -001 4Washin gton, DC 20006-47 0 6

King & Spaldin 92007 Low Income Pool Sec. 1115 DSH Waiver Days Group

Jurisdictional Review
PRRB Case Number; 13-337 6G

Dear Mr. Polston aad Mr. Pike,

The Provider Reimbursement Review Board ("Board") has reviewed the above-captioned appeal

on íts own motion. The pertinent facts of the case and the Board's jurisdictional determination
are set forth below.

BACKGROUND FACTS -
The Board established a group appeal on August 26,2013 for King & Spalding 2007 Low'
Income Pool Sec. 1115 DSH Waiver Days Group. The group issue statement reads, in part, as

follows:

"The Providers are appealing the Intermediary's exclusion ofdays associated with
the Section I I 15 Medicare Florida Low-Income Pool waiver from the numerator
of the Medicaid fraction of the Medicare DSH payment for inpatìent rehabilitation
distinct-part units ("IRFs"). ...The Board further has jurisdiction over any

adjustment to the Providers' IRF Medicare DSH payment, including those aspects

ofthe DSH calculation that were not specifically considered by the Intermediary
in the NPR. .. . "1

Pertinent Facts:

All of the years in this appeal are 09/3012007 , prior to the requirement to file an

"unclaimed cost" under protest.

RE:

!
I Provider's appeal request at Tab 2 (Atìgust 23, 2013).
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All participants are appealing adjustments to DSH in general, and none ofthe
adjustments specifically state Low-Income Pool 1 I 15 Waiver Days.

Participant # I
Parhciparfi. # 2
Participant # 3
Participant # 4
Participant # 5
Participant # 6
Participant # 7

Days removed2
7,4084
net increase 22595
0
net increase 298
0
95
593

Days requested3
26,466
72,2966
s0,927
1,383
8,654
13,545
3,878

For participants #1 , 3, 5,6 and 7, the days removed are less than the days requested, there
is no evidence in the record to show tlat the days removed were the Low-Income Pool
Sec. 1 I 1 5 waiver days which are the subject ofthis appeal. For participants #2 and 4, the
days adjusted resulted in an increase to DSH days. The adjustments referenced do not
identifu that Low-Income Pool Sec. 1115 waiver days were adjusted and the
reimbursement calculation show the requested days as additional days.

The Medicare Contractor did not file a formal jurisdictional challenge, but did state in its
review ofthe jurisdictional documents that Low-Income Pool is not an "appealable issue"
and the Board lacks subject matter jurisdiction. It also stated that provider 4, 10-0028 was
appealing from a revised NPR that did not specifically adjust the Low-Income Pool days.

Board Decision:

Pursuantto42 U.S.C. $ 1395oo(a)and 42C.F.R. $$405.i835-405.l840,aproviderhasaright
to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is
dìssatisfied with the final determination of the intermediary, the amount in controversy is
$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within I 8C) days
ofthe date ofreceipt ofthe fìnal determination.

Provider 10-0028

The Board linds that it does not have jurisdiction over participant #4, North Brevard County
Hospital, because it has appealed from a revised NPR that did not specifically adjust the Low-
Income Pool 11 15 waiver days under appeal.

The Code of Federal Regulations provides for an opportunity for a revised NPR. 42 C.F.R.

$ 405. 1885 (201 1) provides in relevant part:

2 Providers' Preliminary Position Paper and Final Schedule ofProviders under tab D.
I Providers' Preliminary Position Paper and Final Schedule ofProviders under tab E.
a Tab I D (-1045-44 -48-71-18-6352+170)
5 Tab 2D (-J496-542+z't 06- I 35-7 ó0-56+24 I 2+800+l 330)
6 Providers' Preliminary Position Paper and Final Schedule ofProviders under tab 28.
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(a) General. (1) A Secretary determination, an intermediary determination, or a
' decision by a reviewing entity (as described in $ 405. 1 80 1 (a) of this subpart)

may be reopened, for findings on matters at issue in a determination or
decision, by CMS (with respect to Secretary determinations), by the

intermediary (with respect to intermediary determinations) or by the reviewing
entity that made the decision (as described in $ 405.1885(c) of this subpart)'

42 C.F.R. $ 405.1889 (201 1) explains the effect ofa cost report revision:

(a) If a revision is made in a Seüetary or intermediary determination or a

decision by a reviewing erfity after the determination or decision is reopened

as provided in $405.1885 of this subpart, the revision must be considered a

separate and distinct determination or decision to which the provisions of42
C.F.R. $S 405. I 81 1, 405.1834, 405. I 835, 405.7837, 405.1 875, 405'1877 and
405.1885 of this subpart are applicable.

(b)(1) Only those matters that are specifically revised in a revised
determination or decision are within the scope of any appeal ofthe
revised determination or decision.

(2) Any matter that is not specifically revised (including any matter that
was reopened but not revised) may not be considered in any appeal of
the revised determination or decision.

These regulations make clear that a Provider can only appeal items that are specifically adjusted

from a revised NPR. Here, the Provider only submitted a copy of the adjustment report, and did

not include the supporting worþapers, reopening notice, reopening request, etc., as is required in
the Board rules. The Provider's adjustment report shows an "increase in Medicaid days" due to a

Medicaid audit. There is no evidence that the Low-Income Pool 1115 days were the subject of
the revised NPR, in fact as the Medicaid days increased, the evidence supports the opposite. As

the Provìder has not documented that Medicaid eligible days were specifically adjusted as part of
the revised NPR under appeal, the Board finds that it does not have jurisdiction over pafücipant

#4, 10-0028 for 09/30/2007.

Remainine Six Participants

The operation ofthe jurisdictional gateway established by 42 U.S.C $ 1395oo(a) was addressed

by the Supreme Court in the seminal Medicare case of Belthesda Hospital Association v. Bowen'1

The narrow fact s of the Bethesda controversy dealt with the self-disallowed apportionment of
malpractice insurance costs.8 The provider failed to claim the cost because a regulation dictated

it would have been disallowed. In that situation, the Supreme Cou¡t found $ 1395oo(a)
permitted jurisdiction over the "self-disallowed" claim. The Court wrote:

1 Bethesda,485 U.S. 399 (1988).
I |cl. at 4ol-402.
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[U]nder subsection (aXl XAXi), a provider's dissatisfaction with the amount of its total
reimbursement is a condition to the Board's jurisdiction. It is clear, however, that the
submissíon of a cost report infull compliance with the unambiguous dictates of the
Secretary's rules and regulatiow does not, by itself bar the provider from claiming
dissatísfaction wìth the amount of reimbursement allowed by those regulatìons.e

The Court recognized that a situation where a regulation pre-determines a disallowance is
distinct from those in which a provider simply neglects to include an item on the cost report for
which it would be due reimbursement:

Thus, petitioners stand on different ground than do providers who bypass a clearly
prescribed exhaustion requirement or who fail to request from the intermediary
reimbursement for all costs to which they are entitled under applicable rules. While such
defaults might well establish that a provider was satisfied with the amounts requested in
its cost report and awarded by the fiscal intermediary, those circumstances are not
presented here.lo

The Board concludes that the they have jurisdiction over the Low-Income Pool 1115 Waiver
days issue for the remaining six Participant slt unrder Bethesda. The Board finds that the
Providers'were barred by regulation from claiming the specific type ofdays, and claiming them
on the cost report for payment 'ffould have been futile.

Review ofthis determination is available under the provisions of42 U.S.C. $ 1395oo(f) and 42
C.F.R. $$ 405.1875 and 405.1877 upon final disposition of the appeal.

Board Members Participatins FORTHEBOARD

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Zeigler, CPA, CPC-A Sue Esq.

Chairperson

Enclosures: 42 U.S.C. $ l395oo(f and 42 C.F.R. $$ 405.1S75 and,405.1877

Federal Specialized Services
Wilson C. Leong, Esq., CPA
PRRB Appeals
1701 S. Racine Avenue
Chicago, IL 60608-4058

e Bethesda. at1258,1259. (Emphasis added).
to ld. ît 1?59. (Emphosis added).
rr Each ofwhich appealed flom an original NPR


