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Dear M¡. Rosenberg and Ms. VanArsdale,

The provider Reimbu¡sement Board (Board) has reviewed the jurisdictional documents in the

above-referenced appeal. The jurisdictional decision of the Board is set forth below.

Backeround

Yale New Haven Hospital, the Provider, appealed from an original Notice of Program

Reimbursement (NPR) for the 09/30/2010 cost repofiing period dated J]une24,2013. The

Provider filed the appeal with the Boarcl on l)ecember 19,2013, and included the following

issues:

1) Issue No. 1 is entitled "Disproportionate share Hospital Payment/supplemental

Security Income Percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage

(Provider SPecific);
2) Ìssue No. 2ls entitled "Disproporlionate Share Hospital Payment - Medicaid Eligible

DaYs."

The Provider has withdra\¡/n the Medioaid Eligible Days issue'

Separately, the Provider requested to establish a Common Issue Related Party ("CIRP") for the

SSI Systemic Errors issue, and directly added this Provider as part ofthe group appeal request.

The Board assigned case no. 14-1443GC to the group'

There is one issue remaining in the appeal: the SSI Provider Specific issue'



Board's Decision

Disproportionate share Hospital (DSH) Paynent/Supplemental security Income (ssl)
P erc entage (Pro,tider Sp ecif c)

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue. The

jurisdictional aaalysis for Issue No. I has two relevant aspects to consider: 1) the Provider

ãisagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to determine the DSH percentage, anrl 2) the Provider preserving its right to request realignment

of the SSI percentage from the federal fiscal year to its cost reporting period.

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare conftactor

computed the ssl percentage that would be used to determine the DSH percentage-ìs
dupúcative of the Systemic Errors issue that was transfened to a gr'oup and is dismissed by the

Board.l The DSH paymenlsSl Percentage (Provider Specific) issue concerns "whether the

Medicare Administrative Contractor used the co1Tect Supplemental Security Income percentage

in the Dispropofiionate Share Hospital Calculation."2 The Provider's legal basis for Issue No. I

also asserts that "the Medicare Contractor did not determine Medicare DSH reimbursement in
accordance with the Statutory instructions aI 42tJ.S.C. $ l395ww(dX5)(FXÐ "3 The Provider

argues that,,its ssl percentage published by [cMS] was incorrectly computed . . . ." and it ". . .

specifìcally disagrees with the MAC's calculation of the computation of the DSH percentage set

fàrth at 42 C.F.n. ç +tZ.tOOiU¡(2Xi) of the Secretary's Regulations."a

The Provider's Systemic Errors issue is "[whether] the Secretary properly calculated the
provider,s Dispróportionate Share Hospital/Supplemental Security Income percentage."5 Thus,

the Provider's disagreement with how the Medicare Contractor calculated the SSI percentage

that would be used for the DSH percentage is duplicative ofthe Systemic Enors issue that has

filed directly into a group aPPeal.

Because the Systemic Errors issue was difectly atlded to a group appeal, the Board ltereby

dismisses this aspect of Issue No. 1.

The second aspect oflssue No. 1-the Provider preserving its right to request realignment ofthe

SSI percentage from the federal fìscal year to its cost repofiing period-is dismissed by the

Boaid for lack ofjurisdiction. under 42 C.F.R. $ 412.106(bX3), for determining a Provider's

DSH percentage, "if a hospital prefers that CMS use its cost reportirig data instead of the Fedcral

fiscal ycar, it must fu¡nish to CMS, through its intermediary, a written request . . .." Wilhout this

written request, the Medicare Contractor cannot issue a final determination from which the

Provider can be dissatisfied with for appealing purptlses.
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I See Provider's Individual ApPsal Request at Tab 3
2 /d at Tab 3, Issue l.
3 Id.
4 Id.
5 /d. at Tab 3, lssue 2.
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Conclusion

The Board fìnds that it does not have jurisdiction over the SSI Provider Specific issue in case no.

14-1434 for Yale New Haven Hospital. PRRB Case No . 14-1434 is hereby closed and removed

from the Board's docket.

Review of this determination may be available uncler the provisions of 42 U.S'C. $ 1395oo(f)

and42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Cha¡lotte F. Benson, CPA

Enclosures

FORTHEBOARD
/7 -'.

4't"¿,/.4¿oaY/o).'-ví / 0
GreSry H. Zieglõr, CPA, CPC-A
Board Member

cc:

42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1877

Wilson Leong, FSS
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Hooper, Lundy & Bookman, P.C'
Nina Adatia Marsdeil, Esq.

I 875 Century Park East, Suite 1600

Los Angeles, CA 90067

RE: Saddleback Memorial Medical Center

Provider No. 05-0603
FvE t2/3t/2006
PRRB Case No. i3-0845

Noridia¡ Healthcare Solutions
Lorraine Frewert
Appeals Coordinator - Jurisdiction E

P.O. Box 6782
Fargo, ND 58108-6782

Dear Ms. Marsden and Ms. Frewert,

The Provider Reimbursement Board ("Board") has reviewed the jurisdictional documents in the

above-referenced appeal. The jurisdictional decision ofthe Board is set forth below.

Background

Saddleback Memo¡ial Medical Center, the Provider, appealed a Revised Notice of Program

Reimbursement ('RNPR',) lor the 06/3012007 cost reporting period. The RNPR' issued on

Àugust 29, 2012, was issuecl to update the Provider's Disproportionate Share Hospital Payment

C'D"SH') to include the SSI ratios that CMS published in March 2012'r

The Provider filed its individual appeal on February 22,2013, with the following issues:

1) Supplemental security Income ("SSI") ratio realignment based on Provider's fiscal

yeaf;
Z; 3SI natio Accuracy of the'Underlying Data; and

3) SSI Ratio Inclusion of Medicare Part C Days'

On November 1,2013,the Board received a request to transfer the Medicare Managed Care Part

C Days issue anâ the SSI Ration Accuracy ofthe Underlying data issue to group appeals.

There is one issue remaining in the appeal, the SSI Realignment issue'

I Provider's IndividuaÌ Appeal Request at I



Medicare Contractor's Contentions:

The Medicare Contractor argues that the Board does not have jurisdiction over this issue because

a realignment, a change in the computation from the federal fiscal year to the hospital's fiscal

year, iã a provider eleition, not a lviedicare Contractor final determination.2 The Medicare

bontractoi concludes that because a realignment is not a final detennination, the Board does not

have jurisdiction over the issue pursuant to 42 C.F R' $ 405'1889'

Board's Decision

The Provider identified the ssl Realignment issue with the following language in its appeal

request:

The Provider disputes the accuracy of the ssl ratio utilized by the MAC in the

calculation of thè capital DSH adjustment. Under curent regulations, a hospital may

request to have its Medicare fraction recalculated based on the hospital's cost reporting

p"iiod if thut y"ar differs from the Federal fiscal year. Based on the SSI data received

hom cMS in support of the ratios published in March 2012, the provider has requested

realignment of the Medica¡e fraction.

The Board finds that it does not have jurisdiction over the SSI Realignment issue because there is

no final detemination with which the Provider can be dissatisfied. under 42 c.F.R.

$ 412.106(bX3), for determining a Provider's DSH percentage, "if a hospital prefers that cMS

ure it. 
"orì 

i"párting data instead of the federal fiscal year, it must fumish to CMS, through its

intermediary,ì writæn request...." Based on the record before it, the Board finds that there is no

final determination with which the Provider can be dissatisfied for appeal purposes.
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Conclusion

The Board finds that it does not have jurisdiction over the SS.l Realignment issue in case no. I 3-

0845 for Saddleback Memorial Medical Center. PRRB Case No. 13-0845 is hereby closed and

rcmovcd from the Board's docket.

Review of this determination may be available under the provisions of 42 u.S.c. $ l395oo(f)

and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members ParticiPali¡Ë
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA ø.r4,J,--þ

EARJIIIE ËAARD

Gregory H. Ziegler, CPA, CPC-A
Board Member

2 Medicare Contractor Jurisdictional Challenge at I
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Enclosures: 42 U.S.C. $ 1395oo(f) and 42 C.F.R' $$ 405'1875 and405'1877

cc: Wilson Leong, FSS
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Mounir Kamal
Director JH, Provider Audit & Reimbursement
Novitas Solutions, Inc.
Union Trust Bldg.
501 Grant Street, Suite 600
Pittsburgh,PA 15219

RE: JurisdictionalDecision
P¡ovider: Houston Methodist San Jacinto Hospital
Case Number: 15-0427
FYE: 12/3112010

Dear Ms. Chi and Mr. Kamal

Backeround

Houston Me"thodist San Jacinto Hospital, or the Provider, is appealing the amount of Medicare

Reimbursement as determined by the Medicare contractor, The P¡ovider f,rled the request for appeal on

Novembe¡ 12,2014 regarding aNotice ofPrograur Reìurbulseurent dated May 23,2014. There were

seven issues stated in the Model Form A - lndividual Apþeal Request:

1) Disproponionate Share Hospital Payment/Supplemental Security Income Percentage

(Provider Specific)(hereinafter "DSH SSI Percentage Realignment),

2) Disproporlionate Share Hospital Payment/Supplemental Security Income Percentage

(Provider Specifi c)(hereinafter "DSH SSI Percentage Provider Specific),

3) Disproportionate Share Hospital ("DSH")/Supplemental Security Income ("SSI")(Systemic

Erors)(hereinafter "DSH SSI Percentage Systemic Errors),

4) Disproportionafe Share Hospital Payment - Medicaid Eligible Days,

5) Disproportionate Share Hospital Payment - Medicare Managed Care Part C Days,



PRRB Case Number 15-0427
Page 2

6) Dispropofionate Share Hospital Payment - Dual Eligible Days (Exhausted Part A Benefit

Days, Medicare Secondary Payor Days, and No-Pay Part A Days), and

7) Whether Capital IME and DSH were calculated correctly

The Provide¡ has filed the following Requests to Transfer Issue to a Group Appeal

1) Issue No. 3 to Case No. l5-2917GC,

2) Issue No. 5 (bifurcated) to Case No. 15-2920GC and l5-2921GC, and

3) Issue Nos. 6 (bifrrcated) to Case No. l5-1918GC and 15-2919GC.

Issue Nos. 1,2,4 and 7 remain in the appeal. The Medicare Contractor has filed a Jurisdictional

Challenge regarding Issue Nos. 1 and 2 (Sept. 10, 2015), and has also filed a Jurisdictional Challenge

regarding Issue No. 4 (Jan. 22,2018).

Medicare Contractorts Position

The Medicare Contractor's position is that Issue No. 1 (DSH SSI Percentage Realignment), Issue no. 2

(DSH SSI Percentage Provider Specific), and Issue No. 3 (DSH SSI Percentage Systemic Enors) are the

same issue, and therefore Issue Nos. 1 and 2 should be dismissed as duplicative. The Medicare

Contractor also assefis that the aspect oflssue No. I which preserves the Provider's right to request

rccalculation of the SSI perccntage bascd upon the Provider's cost reporling period is premature as the

Provider has not requested to have its SSI percentage realigned and the Medicare Contractor has not

made a final determination regarding this issue. Therefore, the Medicare Contractor asseÍs this aspect

oflssue No. 1 should be dismissed as the Boarcl cloes not have juriscliction over this issue.

The Medicare Contractor also alleges the Board does not have jurisdiction over Issue No. 4 (Medicaid

Eligible Days) because no adverse. determination regarding these disputed days has been made. The

Medicare Contractor argues that these days were not claimed on thê cost report, nor were they adjusted

by the Medicare Contractor, which are both requirements of 42 C.F.R. $ 405.1835 for Board

jurisdiction. Additionally, the Medicare Contractor claims the Provider has not preserved its right to

claim dissatisfaction for this issue as a self-disallowed item in accordan ce with 42 C.F.R. $

405.1835(a\1)(ii). In conclusion, the Mecìicare Contractor asks the Boarcl to dismiss Issue No. 4 from

the appeal due to lack ofjurisdiction.
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The Provider's Position

The Provider filed a Jurisdictional Response (Feb. 15, 2018) addressing the challenged issues. The

Provider claims that Issue No. 1 (DSH SSI Percentage Realignment) and Issue No. 2 (DSH SSI

Percentage Provider Specifrc) represent different components of the SSI issue and the Board should find

jurisdiction over both issues. The Provider states the DSH SSI Provider Specific issue addresses

understated days in the SSI ratio, specifically patients believed to be entitled to both Medicare Part A

and SSI, thus it is distinguished from the DSH SSI Systemic Errors issue. The Provider states it is

entitled to appeal an item with which it is dissatisfied.

Regarding Issue No. 4, the DSH Medicaid Eligible Days issue, the Provider states there was an

adjusûnent to the Provider's DSH and Medicaid Days (audit adjustment nos. 48 and 54) which is

enough to warrant Board jurisdiction over the issue. The Provider then states an adjustment is not

required, and the issuance of a Notice ofProgram Reimbursement and timely appeal properly triggers

the Board's jurisdiction over this Provider. The Provider also argues the DSH payment does not have to

be adjusted or claimed on a cost report, but rather the Medicare Contractor determines whether or not

"to make a DSH adjustment on the published SSI information supplied by CMS and the Medicaid days

information supplied by the Provider. . . "1 The Provider's position is that jurisdiction is not contingent

upon claiming a disputed item on t1le cost report, and the presentment requirement of 42 C.F.R. $

a05.1835(a)(1) is not valid (as it is inconsistent with statutc).

Board Decision

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840(2014),aproviderhasaright

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the final determination of the intermediary, the amount in conhoversy is $10,000 or

more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe date of

receipt of the final determination. "A provider. . . has arightto aBoard heaiirrg. . . only if- (1) the

providerhaspreserveditsrighttoclaimdissatisfaction...by...[i]ncludingaclaimforspecifrcitem(s)

onitscostreport...or...self-disallowingthespecihcitem(s)by...filingacostreportunderprotest.2

I Provider's Jurisdictional Response (Feb.l 5, 201 8) at 4.
2 42 c.F.R. g 405.1835(a) (emphasis added).
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DSH SSI Percenlsse Dala Issues (Nos' 1 and 2)

PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in more than

one appeal. Pursuant to 42 C.F.R. 412.106(bX3), a Provider may request that CMS use its cost reporting

period instead ofthe Federal fiscal year in calculating the SSI percentage of the DSH payment

calculation. It must make such a request in writing to its Medicare Conhactor'

Issue No. 1 (DSH SSI Percentage Realignrnent) contends that the "SSI percentage published by the

Centers for Medica¡e a¡d Medicaid Services (.'CMS') was incorrectly computed because CMS failed to

include all patients that were entitled to SSI benefits in their calculation."3 The Provider also states it "is

seeking SSI data from CMS in order to reconcile its records with CMS data. .." and that the Provider

"hereby preserves its right to request under separate cover that CMS recalculate the SSI percentage

based upon the Provider's cost reporting period."4 The Provider cites to Adjustment Nos. 48 and 54

regarding this issue, and states an estimated amount in controversy of $49,247.

Identically, Issue No. 2 (DSH SSI Percentage P¡ovider Specific) contends that the "SSI percentage

published by the Centers for Medica¡e and Medicaid Services ("CMS") was incorrectly computed

because CMS failed to include all patients that were entitled to SSI benefits in their calculation."s The

Provider also claims it "is seeking SSI data from CMS in order to reconcile its records with CMS

data. . ."6 The Provider cites to Adjustment Nos. 48 and 54, and states an estimated amount in

controversy of $49,247 .

The Provider describes Issue No. 3 as "the SSI percentages calculated by the Centers for Medicare and

Meclicaifi Services C'CMS') and used by the [Medicare Contractor] to settle their Cost Report was

incorrectly computcd" for the following reasons:

i) Availability of data from MedPART and SSAs Records,

2) Paid Days versus Eligible DaYs,

3 Provider's Model Form A - Individual Appeal Request (Nov' 10,2014), Tab 3 at 1.
4 Id.
5 Provider's Model Form A - Individual Appeal Request (Nov. 10,2014),'fab3 aI2.
6Id.
? Medicare Provider Analysis and Review Files
8 Social Security Administration
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3) Not in Agreement with Provider's Records,

4) Fundamental Problems in the SSI Percentage Calculion,

5) Covered Days versus Total Dayô,

6) Non-Covered Days,

7) CMS Ruling 1498-R and the Ruling's Matching Methodology, and

8) Failure to Adhere to Required Notice and Comment Rulemaking Procedures.e

The Board finds it has jurisdiction over the portion oflssue No. 1 (DSH SSI Percentage Realignment)

and Issue No. 2 (DSH SSI Percentage Provider Specific) challenging the data used to calculate the SSI

percentage as there was an adjustment to the DSH SSI percentage (Adj. 48), and the appeal meets the

amount in controversy and timely filing requirements. However, the Board also finds that the inaccurate

data portion ofboth Issue Nos. 1 and 2 is duplicative oflssue No. 3, the DSH SSI Percentage Accurate

Data issue which was tra¡sferred to Case No. 15-2917GC. The basis of all three Issues is that the SSI

percentage is improperly calculated, and the Provider does not have the underlying data to determine if
the SSI percentage is accurate. Issue Nos. I and 2 are dismissed from the appeal because they are

duplicative of Issue No. 3 ( which is prohibited) and the issue now resides in Case No. 15-2917GC.

Regarding the portion oflssue No. 1 addressing realignment of the DSH calculation to the P¡ovider's

fiscal year end, the Board frnds that realignment using the Provider's fiscal year end is a Provider

election, and there is no evidence in the reco¡d that the Medicare Contractor has made a final

determination regarding this issue. Therefore, the Board does not have jurisdiction over that aspect of

Issue No. 1, the DSH SSI Percentage Realignment issue, and it is dismissed from the appeal.

DSH Meilicsid Elieible Davs Issuc (No. 4)

The Provider is appealing from a 12131/2010 cost report, which means that it either had to claim the cost

at issue or it is subject to the protest requirement in order for the Board to have jurisdiction.

As stated above, pùrsuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2008), a

provider has a right to a hearing before the Board with respect to costs claimed on a timely filed cost

e Provider's Model Form A - Individual Appeal Request Q'trov. 10,2014),Tab3 at 2-10
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report if it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe

date of receipt of the final determination. The jurisdictional issuo presented here is whether or not this

hospital has preserved its right to claim dissatisfaction with the amount of Medicare payment. "A

provider...hasarighttoaBoardhearing...onlyif-(1)theproviderhaspreserveditsrighttoclaim

dissatisfaction...by..[i]ncludingaclaimforspecificitem(s)onitscostreport...or...self-disallowing

the specific item(s) by . . . filing a cost report under protest.

The Provider cited to several adjustÍìents, and also indicated that the issue was self-disallowed in its

jurisdictional response. While Adjustment No. 54 did add DSH Medicaid F.ligible Days, there is

nothing in the record to indicate that the Provider claimed the 9 additional Medicaid Eligible Dayslo it

now seeks on its cost report or that it included these 9 days as a protested amount. Therefore, the Board

finds that it does not have jurisdiction over Issue \o. 4 regarding DSH Medicaid Eligible Days.

Issue Nos. 1,2 and 4 are dismissed from the appeal for the reasons stated above. The appeal will remain

open for resolution oflssue No. 7. Review of this decision may be available under 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877 upon final disposition ofthe appeal.

Board Members

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

cc: Wilson Leong, Esq., FSS

FORTHEBOARD

L. Sue Andersen, Esq.
Chairperson

r0,See Provider's Final Position Papel (Jan.25,2018) aI4.



DEPARTMENT OF HEÀLTH & HUMAN SERVICES

Provider Reimbursement Review Board
15OB Woodlawn Drìve, Su¡te 100
Balt¡more, MD 27207
470-746-
âPR t)

267 r

2 20t0

CERTIFIED MAIL

Venill Dana, LLP
Gary A. Rosenberg, Esq'

One Boston Place, Suite 1600

Boston, MA 02108-4407

National Govemment Services, Inc.
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RE: Yale New Haven HosPital
Provider No. 07 -0022

FYE 09/30/2008
PRRB Case No.13-2036

Dear Mr. Rosenberg and Ms. VanArsdale,

The provider Reimbursement Board (Board) has reviewed the jurisdictional documents in the

âbove-referenced appeal. The jurisdictional decision ofthe Board is set forth below.

Backqround

Yale New Haven Hospital, the Provider, appealed an original Notice of Program

Reimbursement Q\IPR) for the 09/30/2008 cost reporting pe¡iod on Novemb et 13 , 2012 on

Aprll29,2013, tÀe Provider filed an individual appeal request with the following issues:

1) Issue No. I is entitled "Disproportionate Share Hospital Payment/Supplemental

Security Income Percentage (Provirler specific)" (hereinafter "DSH/SSI Percentage

(Provider Specific);
2) ìssue No. 2-is entiiled .,Disproportionate Share Hospital ("DSH")/Supplemental

Security Income ("SSI") (Systemic Enors)" (hereinafter "DSH/SSI Systemic

Err'ors");
3) Issue Nã. 3 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligìble

Days";
4) Issue No. 4 is entitled ..Disproportionate share Hospital Payment - Medicare

Managed Care Parl C DaYs";
5) Issue Ño. 5 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible

Labor Room Days";



6) Issue No. 6 is entitled "Disproportionate Share Hospital Payment - Dual Eligible

Days (Exhausted Part A Benefit Days, Medicare Secondary Payor Days, and No-Pay

Part A DaYs)";
Z) Issue No. 7 is entitled "Disproportionate Share Hospital Payment - Medicaid Eligible

patient Days-Connecticut State Administered General Assistance Outlier Payments

On November 20, 2013, the Board received a lequest to transfer various issues to group appeaìs,

including the SSI Systemic Enors issue to case no' 13-3850GC'

On June 13,2016,the P¡ovider withdrew Issue No' 3, Medicaid Eligible Days'

There is one issue remaining in the appeal, SSI Provider Specific, which is relevant to the

jurisdictional challenge pending in this appeal.

Board's Decision

Disproportionate share Hospital (DSH) Payment/supplemental securily Income (ssl
P er c ent age (Provider SP e c ifi c)

The Board flnds that it does not have judsdiction over the SSI Provider Specific issue. The

jurisdictional analysis for Issue No. t has two relevant aspects to consider: 1) the Provider

äisagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to determine the DSH percentage, and 2) the Provider preserving its right to request realignment

ofthe SSI percentage from the federal fiscal year to its cost reporling period'

The first aspect of Issue No. 1-the Provider disagreeing with how the Medicare Contractor

computed tire SSI percentage that would be used to determine the DSH percentage-is

dupúcative of the Systemic Errors issue that was transferred to a group and is dismissed by the

Boird.l The DSH Payment/SSI Percentage (Provider Specific) issue concerns "whcthcr the

Medicare Administrative Contractor used the coffect Supplemental Security Income percentage

in the Disproportionate Sharc Hospital Calculation."2 The Provider's legal basis for Issue No. 1

also asserts that "the Medicare Contractor did not determine Medicare DSH reimbursement in

accordance wirh rhe Statutory instructions at 4211.5.C. $ 1395ww(d)(5)(F)(i)."3 The Provider

argues that,'its SSI percentage published by [CMS] was incorrer:tiy oolllputed . . . ." a¡d it ". . .

spãcifically disagrees with the MAC's calculation of the computation. of the DSH percentage set

fårth at 42-C.F.R-. $ 412.106(bx2)(i) ofthe Secretary's Regulations'"4

The Provider's Systemic Effors issue is "[whether] the Secretary properly calculated the
provider,s Dispróportionate Share HospilaVsupplemental Security Income percentage'"5 Thus,

the provider,s disãgreement with how the Medicare Contractor calculated the SSI percentage

that would be used for the DSH percentage is duplicative ofthe Systemic Errors issue that has

frled directty into a group appeal'

Page 2

| ,See Provjders lndividuaÌ Appeal Request at l ab 3
2 ,rd at Tab 3, Issue l.
3ld.
o Id.
51d at Tab 3, Issue 2.
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Because the Systemic Enors issue was tra¡sferred to a group appeal, the Board hereby dismisses

this aspect oflssue No. 1.

The second aspect of Issue No. l-the Provider preserving its right to request realignment of the

ssl percentage from the federal fiscal year to its cost reporting period-is dismissed by the

Boaid for lack ofjurisdiction. lJnder 42 C.F.R. $ 412.106(bX3), for determining a Provider's

DSH percentage, "if a hospital prefers that CMS use its cost reporting data instead of the Federal

fiscal year, it must fumish to CMS, through its intermediary, a written request . . .." Without this

wdtten request, the Medicare Contractor car¡rot issue a final determination from which the

Provider can be dissatisfied with for appealing purposes.

Conclusion

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue in case no.

13-2036 for Yale New Haven Hospital.

PRRB Case No . 13-2036 is hereby closed and removed from the Board's docket'

Review of this determination may be available under the provisions of 42 U.S.C. $ i395oo(f)

and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members panicipatins,:

L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FORTHE BOARD

.Jq*t3æ
GregöriFI. ZiegIer. CPA, CPC-A
Board Membe¡

Enclosures; 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 a¡d405'1811

cc: Wilson Leong, FSS
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Mounir Kamal
Director JH, Provider Audit & Reimbursement
Novitas Solutions, Inc.
Union Trust Bldg.
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDecision
Provider: Houston Methodist San Jacinto Hospital
Case Number: 15-0429
FYE: 12/31/2011

Dear Ms. Chi and Mr. Kamal

Backqround

Houston Methodist San Jacinto Hospital, or the Provider, is appealing the amount of Medicare

Reimbursement as determined by the Medicare contractor. The Provider fiìed the request for appeal on

Novcmber 12,2014 regarding a Notice of Program Reimbursemelt dated May 15,2014. There were

seven issues stated in the Model Fomi A - Individual Appeal Request:

I ) Disproporlionate Share Hospital Payment/Supplemental Security Income Percentage

(Provider Specific)(hereinafter "DSH SSI Percentage Realignment),

2) Disproportionate Share Hospital Payment/Supplemental Security Income Percentage

(Provider Specific)(hereinafte¡ "DSH SSI Percentage Provider Specific),

3) Disproportionate Share Hospital ("DSH")/Supplemental Security Income ("SSI")(Systemic

Enors)(hereinafter "DSFI SSI Percentage Systemic Errors),

4) Disproportionate Share Hospital Payment - Medicaid Eligible Days,

5) Disproportionate Share Hospital Payment - Medicare Managed Care Part C Days,
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6) Disproportionate Share Hospital Payment - Dual Eligible Days (Exhausted Part A Benefit

Days, Medicare Secondary Payor Days, and No-Pay Par1 A Days), and

7) Whether Capital IME and DSH were calculated correctly.

The Provider has filed the following Requests to Transfer Issue to a Group Appeal:

1) Issue No. 3 to Case No. 15-2932GC,1

2) Issue No. 5 (bifircated) to Case No. l5-2924GC and l5-2928GC,2 arñ,

3) Issue Nos.6 (bifurcated) to CaseNo. l5-2929GC and 15-2931GC.3

Issue Nos. 7,2,4 and.1 remain in the appeal. The Medicare Contractor has filed a Jurisdictional

Challenge regarding Issue Nos. I and 2 (Sept. 10, 2015), and had also filed a Jurisdictional Challenge

regarding Issue No. 4 (Jan. 31, 2018).

Medicare Contractor's Position

The Medicare Contractor's position is tliat Issue No. 1 (DSH SSI Percentage Realignment), Issue no. 2

(DSH SSI Percentage Provider Specific), and Issue No. 3 (DSH SSI Percentage Systemic Errors) are the

same issue, and therefore Issue Nos. 1 and 2 should be dismissed as duplicative. The Medicare

Contractor also asserts that the aspect <lf Issue No. 1 which preserves the Provider's right to request

recalculation ofthe SSI percentage based upon the Provider's cost reporting period is premature as the

Provider has not requested to have its SSI percentage realigned and the Medicare Contractor has not

made a final determination regarding this issue. The¡efore, the Medicare Contractor asserts this aspect

of lssue No. 1 should be dis¡rissed as the Boald does not have julisdiction over tlús issue.

The Medicare Contracto¡ also alleges the Board does not have jurisdiction over Issue No. 4 (Medicaid

Eligible Days) because no adverse deterrnination regarding these disputed days has been made. The

Medicare Conffactor argues that these days were not claimed on the cost report, nor were they adjusted

by the Medicare Contractor, which are both requirements of 42 C.F.R. $ 405.1835 for Board

I S¿¿ Medicare Contractor's Final Position Paper (Feb.26,2018) at 1. See alsoMedicare Contractor's
Jurisdictional Challenge (Jan.31,20i8) at 1.
2Id.

,Sss Medicare Contractor's Final Position Paper (Feb. 26, 201 8) at 2. See also Medicare Contractor's
Jurisdictional Challenge at 1.
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iurisdiction. Additionally, the Medicare Contractor claims the P¡ovider has not preserved its right to

claim dissatisfaction for this issue as a self-disallowed item in accordance with 42 C.F.R. $

405.183 5(a)( 1)(ii). In conclusion, the Medicare Contractor asks the Board to dismiss Issue No. 4 from

the appeal due to lack ofjurisdiction.

The Provider's Position

The Provider filed Jurisdictional Responses (Oct.2,2015 and Feb. 21, 2018) regarding the DSH SSI

data issues claiming they are separate and distinct issues. The Provider contends with regards to Issue

No. 1 (DSH SSI Percentage Realignment) that it is dissatisfied with the period covered by data to

calculate the SSI percentage, and that is entitled to receive the detailed data and realign to its fiscal year

data. With regards to Issue No. 2 (DSH SSI Percentage Provider Specific) the Provider states it is

seeking the data to reconcile its own records a¡d ensure that no patients were omitted from the SSI

percentage. With regards to Issue No. 3 (DSH SSI Percentage Systemic Errors), the Provider claims this

issue addresses more in-depth aspects of the data including Medicare Part C days and CMS Ruling

1498-R. The Provider states it is entitled to appeal an item it is dissatisfied with and that it can submit

lata to prove its SSI percentage was understated.

The Provider filed a Jurisdictional Response (Feb. 21, 2018) regarding Issue No. 4, the DSH Medicaid

Eligible Days issue, alleging the Medica¡e Contractor specifically adjusted the Provider's DSH and

Medicaid Eligible Days with audit adjustment nos. 4,25 and 52, and these adjustments are sufficient to

warrant Board jurisdiction over tÏis issue. The Provider also argues the DSH payment does not have to

be adjusted o¡ claimed on a cost report, but rather the Medicare Contractor determines whether or not

"to make a DSH adjustment on the published SSI information supplied by CMS and the Medicaid days

informatìon supplied by the Provider..."4 The Provider's position is that jurisdiction is not contingent

upon claiming a disputed item on the cost reporl, and the presentment requirement of 42 C.F.R. $

a05. i 835(a)(1) is not valid (as it is inconsistent with statute).

Board T)ecision

Pursuant to 42U.5.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2014), a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is

a Provider's Jurisdictional Response (Feb. 21, 201 8) at 4.
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-'rsatisfied with the fi¡al determination of the intermediary, the amount in controversy is $10,000 0r
. 
more (or 950,000 for a group), and the request for a hearing is filed within 1g0 days ofthe date of/ receipt of the finar determination. "À provider. . . has a right to a Board hearing . . . onry if_ (1) the/ provider has preserved its right to claim dissatisfaction . . . by... [i]ncluding a claim for specific item(s)onitscostreport"'or"'self-disallowingthespecificitem(s)by...fìringacostreportunderprotest.s

, 
DSH SSI percentaee Døta Issaes (Nos. l. 2 and 3l

PRRB Rule 4'5 states that a P¡ovider may not appeal an issue from a final determination in more thanone appeal' Pursuant to 42 c'F'R' 412'106(b)(3),a Provider may request that cMs use its cost reportingperìod instead of the Federal fiscal year in calculating the sSI percentage ortrre osrt puy,,,"ntcalculation. It must make such a request in writing to its Medicare Contractor.

Issue No 1 contends that the "sSI percentage published by the centers for Medicare and Medicaidservices ("cMS") was incorrectly computed because cMS failed to include all patients that wereentitled to SSI benefits in their calculation."6 The p¡ovider also states it ,.is seeking SsI data from cMSin orde¡ to ¡econcile its reco¡ds with cMS data...,, and that the provider .,he¡eby 
preserves its right torequest under separate cover t'hat cMS recalculate the ssl percentage based upon the provider,s costreporting period'"7 The Provider cites to Adjustment Nos. 4 and 25regarding this issue, and states anestimated amount in controve¡sy of $52,247 .

Identically, Issue No. 2 contends that the "ssl percentage published by the centers for Medica¡e andMedicaid services ('cMS) was incorrectly computed because cMS faired to incrude a, patients thatwere entitled to ssl benefits in their calculation."s The provitler also claims it .,is 
seeking SSI data fromCMS in order to reconcile its records with CMS data...,,e The provide¡ cites to Adjustment Nos. 4 and25, and states an estimated amount in controversy ofg52,24g.

11, .,T.* g aOs.t83s(a) (emphasis addcd).
'Provider's Modet Form'A - tnAiviauU aipeal Request (Nov . 10,2014),Tat) 3 ar I

, 
Provider's ModeÌ Form A _ Individual Appeal Request (No v. lO,20l4),TaI) 3 at2
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The Provider describes Issue No. 3 as "tle SSI percentages calculated by the Centers for Medicare and

Medicaid Services ('CMS') and used by the [Medicare Conüactor] to settle their Cost Report was

incorrectly computed" for the following reasons:

1) Availability of data from MedPARlo a¡d SSAr I Records,

2) Paid Days versus Eligible Days,

3) Not in Agreement with Provider's Records,

4) Fundamental Problems in the SSI Percentage Calculation,

5) Covered Days versus Total Days,

6) Non-Covered Days,

7) CMS Ruling 1498-R and the Ruling's Matching Methodology, and

8) Failure to Adhere to Required Notice and Comment Rulemaking Procedures.l2

Ihe Board finds it has jurisdiction ove¡ the portion oflssue No. 1 (DSH SSI Percentage Realignment)

and Issue No. 2 (DSH SSI Percentage Provider Specific) challenging the data used to calculate the SSI

percentage as fhere was an adjustment to the DSH SSI percentage (Adj. 25), and the appeal meets the

amount in controversy and timely filing requirements. However, the Board also finds that the inaccurate

data portion ofboth Issue Nos. 1 and 2 is duplicative oflssue No. 3, the DSH SSI Percentage Accurate

Data issue which was transferred to Case No. l5-2932GC. The basis of all three Issues is that the SSI

percentage is improperly calculated, and the Provider does not have tlle underlying data to determine if
the SSI percentage is accurate. Issue Nos. 7 and2 are dismissed from the appeal because they are

duplicative of Issue No. 3 (which is prohibited) and the issue now ¡esides in Case No. 15-2932GC.

Regarding the poftion of Issue No. I adtlressing realigrrrrent of the DSFI r:aluulation to the Provitler's

hscal year end, the Board finds that realignment using the Provider's fiscal year end is a Provider

election, and there is no evidence in the record that the Medicare Contractor has made a final

10 Medicare Provider Analysis and Review Files
I Social Security Administration

12 Provider's Model Form A - Individual Appeal Request (Nov. 10, 2014), Tab 3 at 2-10.
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determination regarding this issue. Therefore, the Board does not have jurisdiction over that aspect of
Issue No. 1, the DSH SSI Percentage Realignmont issue, and it is dismissed from the appeal.

DSH Medícaid Elisible Døvs Issue (No. 4l

The Provider is appealing from a 72/3712011 cost report, which means that it either had to claim the cost

at issue or it is subject to the protest requi¡ement in order for the Board to have jurisdiction.

As stated above, pursuant to 42 U.S.C. g 1395oo(a) and 42 C.F.R. $$ 405.1835 -405.1840 (2003), a

provider has a right to a hearing before the Board with respect to costs claimed on a timely filed cost

report if it is dissatisfied with the final determination of the intermediary, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is {iled within 180 days ofthe

date of receipt of the frnal determination. The jurisdictional issue presented here is whether or not this

hospital has preserved its right to claim dissatisfaction vrith the amount of Medicare payment. "A
provider...hasarighttoaBoardhearing...onlyif-(l)theproviderhaspreserveditsrighttoclaim

dissatisfaction . . . by... [i]ncluding a claim for specific item(s) on its cost report... or... self-disallowing

the specific item(s) by . . . fìling a cost report under protest.

The Provider cited to several adjustments, and also indicated that the issue was self-disallowed in its

jurisdictional response. While Adjustment No. 4 did add 226 DSH Medicaid Eligible Days, there is

nothing in the record to indicate that the Provider claimed the 109 additional Medicaid Eligible Daysr3 it

now seeks on its cost report or that it included these 109 days as a protested amount. Therefore, the

Board fìnds that it does not have jurisdiction over Issue No. 4 regarding DSFI Medicaid Eligible Days.

13 S¿¿ P¡ovider's Final Position Paper (Jan. 25,2018) at 4.
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Issue Nos. 1 ,2 nd 4 are dismissed from the appeal for the reasons stated above. The appeal ',vill remain

open for resolution of Issue No. 7. Review of this decision may be available under 42 U.S.C. $

l395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877upon final dispositìon of the appeal.

Board Members

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

cc: Wilson Leong, Esq., FSS

FORTHEBOARD

L. Sue Andersen, Esq.
Chairperson



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 21207
4to-746-267r

APR 0 6 2010

Certifred Mail

Russell K¡amer

Quality Reimbursement Scrvices
150 N. Santa Anita Avenue
suite 5704
Arcadia, CA 91006

RE: 13-3236GC QRS WFHC 2009 DSH Medicare Managed Care Pa¡t C Days Group

13-1375GC Carolinas Healthcare 2008 DSH SSI Fraction Denominator/Parl c Days Group

l2-0262G QRS 2005 DSH Medicare Managed Care Part C Days Group

Dear Mr. Kramer:

The Provider Reimbursement Review Board (Board) has reviewed the P¡oviders' March 16,

2018 request for expedited judicial review (EJR) (received March 19, 2018).t The decision of
the Boaid with rcspect to the request for EJR for the above identihed cases is set forth below.

Issue for Which EJR was RequestJd

The Providers requested EJR for the following issue:

[W]hether Medicare Advantage Days ("Part C Days") should be

renoved from the disproportionate share hospita-l adjustment

("DSH A justment") Medicare Fraction and added to the Medicaid

Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in I llina Heallh Services v.

Sebet¡us, 7 46 F.3d 1 1 02 (D.C. Cir. 201 4).2

Statutory and Regl¡latory Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpaticnt hospital services unde¡ the

I The EJR request also inyolyed case numbers l3-0312GC, l3-0313GC, 13-1383C, l3-2306G and 13-26'76G. A
decision with respect to those cases will be send under separatQ cover'
2 Providers' EJR request at L



prospective payment system ("nrs'1.: under PPS, Medicare pays predetermined, standardized

il;""i p*iitchargel subjeòt to certain payment adjustments'a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

rp*id" f"ri"ir.s These cases involveìhe hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

d.isproportionate number of low-income patients'o

A hospital may qualify for a DSH adjustment based on its disproportionate patient pefcentage

i;DPP:t 
t Á.i p.o*y fot utilization by low-income patients, the DPP determines a hospital's

à"¿iii"âìi* ur ä nSh, u"¿ it also detérmines the amount of the DSH payment to a qualifving

t"rplãl.tÍrt" opp is âefined as the sum of two fractions expressed as percentages'e{hose two

f¡actions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of

these fractions consider whether a patient was "entitled to benefits under parl A'"

The sratute, 42 U.S.C. $ 1395ww(d)(5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under patt A of this subchapter and were entitled to

supplemental security income benefits (exclu<ling any State

suþplementation) under subchapter XVI of-this chapter' and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled 1o benefits under pdrt A of fhis subchapter ' ' '
(emPhasis added)

The Meclicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

Services (*CMS"), ancl the Medicãre contractors use CMS' calculation to compute a hospital's

DSH payment a justment.Io

The stature,42 U.S.C. $ 1395ww(d)(5)(FXvi)(II), defines the Medicaid fraction as:

thefraction(expressedasapercentage),thelluuìefatol.ofwlriclris
the number of the hospital's patient days for such period which

QRS DSH Managed Care/HMO Days Groups

Russell Kramer
PRRB Case Nos. l2-0262G et al.

Page2

! See 42U.5.c. $ l395ww(d)(1)-(5) i 42 CF P.'Patt4l2'
4ld.
5 See 42U.5.C. $ 1395ww(d)(5)'
6 See 42tJ.S.c. g l395ww(d)(s)(F)(i)(I); a2 c.F.R. I412.106. -, _
, *" +iu.s.c. $$ I sss**(ãXsXpXD0) and (<lXsXF)(v); 42 c.F.R. g al2 l06(c)(Ì)
I See 42rJ.S.C. éõ r:qs**(¿Xsxr)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)'

e S¿e 42 U.S.C. $ l395ww(d)(s)(f(vi)
r0 42 C.F.R. g 4 t2. t0ó(b)(2)-(J).
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consist of patients who (for such days) were eligible foÌ medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to beneJìîs under

part A ofthis subchapter, and the denominator of which is the total

number of the hospital's patient days for such pedod' (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total nuÃber of patient days in the same period. I I

Medicare Advantase Pro gram

The Medicare program permits its beneficiaries to receive servioes lrom managed care entities.

The managed óare statute implementing payments to health maintenance organizations

("HMos"jand competìtive medical plans ("CMPs") is found at 42 U'S C $ 1395mm' The

rtutut" ut í2 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchaptêr and enrolled under part B of this subchapter . . ."
Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r.4,7990 Federal Register, the Secretaryr2 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"pátients who were entitled to benefits under Part A," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualifred HMO Prior to December

1, 1987, \¡/e vvere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore' were unable to

fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1981, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) ltle that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

inclutlirrg HMO days in the SSl/Medicare percentage lof the DSH

adjustment].13

I| 42 c.F.R. $ 4r2.lo6(bx4).
r2 ofHealth and Fluman Services
13 55 Fed. Reg. 35,990, 39,994 (Sept 4, 1990)
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At that time Medicare Part A paid for HMO seruices and patients continued to be eligible for'
Paft A.14

With the creation of Medicare Part C in 1997 ,ts Medicæe beneficiaries who opted for managed

care coverage under Medica¡e Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory cirange, CMS did noi include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year z00l-2004.16

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System (.IPPS') proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered unde¡ Part A
. . .. . once a beneficíary elects Medicare Part C, those patient days

attribulable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage- These patient
days should be included in the count of total palíent days in the

Medícare fraction (îhe denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medícaid would be

included in the numeralor of the Medicaidfractíon (emphasis

' added)l?

The secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

{inal rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the days associated with [Part C] benefrciaries in the Medicare fraction of the DSH

calculation."l8 In response to a comment regarding this change, the Secretary explained that:

. . . þIle do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A. We agree with

to Id.
15 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

codified as 42rJ.S.C. $ 1394w-21 Nore (c) "Effollment Transition_Rule.- An individual who is enrolled [in
Medicarel on Decembãr 3l 1998, with an eligible organization under. . 142 U.S.c. l395mml shall be considered

to be enolled with that organization on Janùary 1, 1999, under part C of Title XVIII . . if thât organizatjon as a

confact under that pad for pfoviding services on January l, 1999 . . . ." This was also kno\¡,/n as

Medicare+Choice. Ìhe Medicare Prescription Drug, Improvement and Modernization Act of2003 (Pub L l08-
173), enacted on December 8,2003, repläced the Medicare+Choiçc progÌarD with the new Medicare Advantage

program under Part C of Tille XVIII.
1669 Fed. Reg. 48,91 8, 49,099 (Aug. 11,2004).
r7ó8 Fed. Reg- 27,1 54,27,208 (May 19,2003)
ì8 69 Fed. Reg. at 49,099.



QRS DSH Managed Care/HMO Days Groups

Russell Kramer
PRRB Case Nos. l2-0262G eî al.
Page 5

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as Jìnal our proposal stated in the May 19' 2003
proposed rule to include the days associated wilh M+C
beneficiaries in the Medícaìd fraction. Instead, we are

adopting a policy to include the patient days for M+C
beneJìciaries in the Medicare flaction. . ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.re (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation

Although the change in policy regarding 42 c.F.R. $ 412.106(bX2XB) was included in the

Augusil l, 2004 Federal Register, no change to the regulatory language was published until

Auãust 22, 2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made
,,tecturical conections" to the regulatory language consistent with the change announced in the

FFy 2005 IPPS final rule. As a result, Pad C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Courl for the District of Columbia in I llina Healthcare Services v. Sebelius,2l

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Provi¡ìerst Position

The Providers point out that the Board is bound by the 2004 Rule found in codified at 42 c.F.R'

$S 405.10615)42)(IXB) and (bX2XiiÐ(B) and the Secretary has not acquiesced to the decision in

Aitina Health Services v. Sebelius. In Allina, the Circuit Court for the District of Columbia

issued a vacatur of the 2004 Rule that included Part C Days in the Medicare Fraction of the DSH

adjustment and excluded the days from the Medicaid fi'action. The Providers contcnd that thc

ptê-ZOO+ version ofthe DSH regulation should remain in place, providing that the numerator of
*r" ¡srr f¡action include only "coveretl patient days that . . . are fumished to paticnts who,

during that month were entitied to both Medicare Part A and SSI."22

te ld.
20 72 Fed. Reg. 4'7 ,130,47,384 (Argüst22,2007).
2t 746 F.3d 1102 (D.C. Cit.20t4).
22 42 C.F.R. $ 412.106(bX2XD(2003).



The providers believe that the Board is without the authority to grant the reliefthey are seeking:

an order that paft C Days should be excluded from the Part A/SSI fraction and included in the

numerator of the Medicaid fraction. Consequently, they contend EJR is appropriate'

Decision of the Board

pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 c.F.R.$ 405.1842(Ð(l) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a häing on ihe specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question reievant to the specific mattel at issue because the legal question is a

"irull"nge "Iith"i 
to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fìscal years 2005, 2008 and 2009

For purposes of Board jurisdiction over a participant's appeals filed from a cost reporting period

that enás on or before December 30, 2008, the participant may demonstrate dissatisfaction with

the âmou¡t of Medicare reimbursement for the appealed issue by claiming thc SSIÆart C issuc

as a 
.,self-disallowed cost," pursuant io the Supreme Court's reasoning set out in Bethesda

Hospital Association v. Bowen.23 With respect to a participant's appeals filed from a cost

repárting period that ends on or after December 31,2008, in order to demonstrate dissatisfaction

*ith th"l-onnt of Medicare payment for the appealed issue, a participant filing an appeal from

an original NpR must show tliat the Medicare contractor adjusted its SSI liaction when it settled

the paìticipant's cost reporl or the participant must have self-disallowed the appealed issue by

filing its côst report under protest'24

The Roard has determined that participants involved with the instarrt EJR request have had Part

C days excluded from the Medicaid fraction, had a specifìc adjustment to the SSi fraction, or

propårly protested the appealed issue such that the Board has jurisdiction to hear their respective

äpp"ufr. ln addition, thè participants' documentation shows that the estimated amount in

"ä.rt.ou"r.y 
exceeds $50!00, ai required for a group appeal25 and the appeals were timely filed'

The estimated amount in controversy is subject to reoaiculatiol] by the Medicare contactor for

the actual final amount in each case.

QRS DSH Managed CarelHMO Days Groups
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'?3 
108 S.ct. 1255 (1988).

24 See 42 C.F.R. $ 405.1835 (2008).
25 See 42 C.F.R. $ 405.1 837
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Board's Analysis Reeardine the Appealed Issue

The group appeals in this EJR request span fiscal years 2005, 2008 and 2009, thus the appealed

cost i"portitrg periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IppS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Altina for thè time period at issue in these requests. However, the Secretary has not formally

acquiescecl to that vacatur and, in this regard, has not published any guidance on how the vacatul

is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr'

v. Burwetl,-204F. Supp. 3d68,77-82(D.D'D. 2016),appealfiled,No. 16-5314 (D'C' Cir', Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Boa¡d were to grant EJR" the Providers would have the right to bring suit in either the

D.C. Circuit orthe circuit within which they are located. See42U.S.C. $ 1395oo(f)(1)' Based

on the above, the Board must conclude that it is otherwise bound by tlle regulation for purposes

ofthis EJR request.

Board's Decision Reeardine the EJR Requglll

The Board finds that:

i) it has jurisdiction over the matter for the subject years and that the

parlicipants in these group appeals are cntitlcd to a hcaring before the

Board except as otherwise notecl above;

2) basecl upon the participants' assertions regarding 42 C F R'

$$ 412.106(bX2XÐ(B) and (bX2XiiiXB)' there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare 1aw and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XÐ@) and (bX2Xiiì)(B), are valid'

Accordingly, rhe Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bx2t(iiÐ(B) properly falls within lhe provisio¡s of 42 U.S.C. g 1395oo(f)(1) and hcreby

g.unìr'tiré providers' request for EJR for the issue and the subject years. The Pioviders have 60
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L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H.Ziegler, CPA, CPC-A

days from the receipt of this decision to institute the appropriate action for judicial review. Since

thii is.the only issue under dispute, the Board hereby closes these cases'

Board Mepbers ParticiPating:

FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedules of Providers, List of Cases

cc: John Bloom, Noridian Healthca¡e Solutions (Certified Mail WSchedule of Providers)

Laurie Polson, Palmetto GBA c/o NGS (Certifred Mail w/Schedule of Providers)

l)anene Hartley, NGS (Certified Mail w/Schedule of Providers)

Wilson Leong, (w/schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, l'tlD 2L2O7
410-7a6-267t

RE

CERTIFIED MAIL ÁPn I 1 20lB

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Novant 2005-2006 DSH Managed Carellr'f edicaid Eligible Days Group
PRRB Case No. 08-2580GC

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 16,

2018 request for expedited judicial review (EJR) (received Ma¡ch 19,2018). The Board's
decision with respect to jurisdiction and the EJR is set forth below

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in I llina Ifealth Services v.

Sebelius,146F.3d 1102 (D.C.Cir. 201Q. ("The Part C Days
Issue")r

Statutory and Reeulatorv Backsrottnd: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals fo¡ the operating costs of inpatient hospital serwices under the
prospective payment system ("leS";.2 Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a This case involves the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantiy
disproportionate numbe¡ of low-income patients.s

¡ Providers' EJR rcquest at L
2 See 42V.5.C. $ l395ww(dXl)-(5);42 C.P.R. Part 412.

' Id.
a See 42 U.S.C. S l395ww(dx5).
5 See42V.S.C. $ l395ww(dX5XF)(1)Q); a2 C.F.R. $ 412 106
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,nfÞ'1.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifring

úospital.T The DPP is defined as the sum of two fractions expressed as percentages.8 Those two

fractions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage)' the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under parl A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefiTs under part A of t}ris subchapter . ' ' .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services (.CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(viXn), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days 1'or such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period. (emphasis

added)

The Medicare conhactor determines the number of the hospital's patient days of service for
which patients were eligible For Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r0

6 See 42IJ.S.C. $$ l395ww(d)(s)(F)(iXl) anrl (ti)(5XF)(v); 42 C.F.R $ 412.106(c)(l).
7 See 42U.5.C. $$ 1395ww(dx5xF)(iv) and (vii)-(xiii); 42 C.F.R. $ 412 106(d)'
I See 42lJ.S.C. $ 1395\¡/w(dX5)(FXvi).
,42 C.F.R. $ 4 r 2. r 06(bx2)-(3).
ro +z c.F.R. g 4r2,ro6(bx4).
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Medicare Advantage Program

The Medicare program permils its beneficiaries to receivè services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs a¡d CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

'þatients who we¡e entitled to benefits under Part ,A.," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

1, 1987 , we were not able to isolate the days of care associated ,

with Medicare patients in HMOs, and therefore, were unable to

fotd this number into the calculation [of the DSH adjustment] '
However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSÌ/Medicare percentage fof the DSH
adjustment].12

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for
Parl A.l3

With the creatlon of Medicare Part C in 7997 ,t4 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

care under Part A. Consistcnt with the statutoly change, CMS did not include Medicare Part C

I I of Health and Fluman Scrviccs.
r2 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
tJ Id.
14 The Medjcare Part C program clidnotbegin operating until January l, 1999. See P.L. 105-33, 1997HR2015,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rìle.- An individual who is enrolled lin
Meáicarel on December 3l 1998,withaneligibleorganizationunder...[42,U.S.C. l395mm] shall be considered

to be enÌol led \ryith that organization on January I , I 999, under part C of 'l itle XVl ll . . if that organization as a

contract under that párt for providing services on January l, 1999 . ." This was also known as

Medicare+Choice. The Medicare Prescriptjon Drug, Improvement and Modemization Act of2003 (Pub.L, 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVIll.
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days in the SSI ¡atios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elecls Medicare Part C, those patient days

attrìbutable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentdge. These patient
days should be íncluded in the count oftotal patient days in the

Medicare fractíon (the denominator), and the patienr's days for the

M+C beneficiaty who is also elígible for Medicaíd would be

included in the numerator of the Medicaidfraction. . . (emphasis

added)r6

The Secretary purported.ly changed her position in the Federal fiscaì year ('FFY) 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F'R.] $ + 12. i 06(b)(2)(i) to

include the days associated with [Pafi c] benefrciaries in the Medica¡e fraction of the DSH
calculation."rT In response to a coÍìment regarding this change, the Secretary explained that:

. . . We do agree that once Medicqre beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fi'action of the DSFI calculation. Therefore, we are

not adopting as final our proposal stated in the May I9, 2003

proposed rule to include the days ctssociated with M+C
beneficiaries in the Medicaid Jiaction. lnstead, we are

adopting a polícy lo irtclud¿ the patient days for M+C
benefciaries in the Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicaro fraction. We are revising our

regulations at S 412.106(bx2)(i) to include the days

associated with M+C benefìciaries in the Medicare fraction
ofthe DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (AuC. 11,2004).
ì668 F"d. Reg. 2'l ,154,27 ,208 (May 19, 2003).
ì7 69 Fed. Reg. ar 49,099.
\8 ld.
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulato^ry language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFy 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius
(Allina A.20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that

àe"i.ion.á' More recently in Allina Heatth Services v. Price (Allìna II),22 the Court found that the

Secretary¡s 2004 attempt to change the standard to include Part C days in the Medicare fraction

was vacated by Atlina Health Services above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Altina,

the 2004 regulation requiring Part C days be included in the Parl A"/SSI fraction and removed

from rhe Medicaid fraction remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2)(i)(B) and

(bX2XiiiXB) (the 2004 Rule). The Board is bound by the 2004 rule and the Providers contend

that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or cMS Ruling" raised by a provider.

The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Boartl tloes not have the iegal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Jurisdictional Determination

The þarticipants that comprise the group appeal in this EJR request have fiìed appeals involving
fiscal years 2005 through 2006.

For purposes ofBoard jurisdiction over a participant's appeal filed from a cost reporting period

that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medicare reimbursement for the appealed issue by claimìng the SSI/Part C issue

te 72 F ed. Reg. 4'l ,130, 47 ,384 (Aug]Jst 22,200'l).
20 i 46 F.3d l102 (D.c. cir.2o14).
2r Providers' EJR request at 1.
22 2017 WL 3131976 (D.C. Cir. July 25,201'7)
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as a "self-disallowed cost," pursuant to the Supreme Court's reasonin g set ouI in Bethesda

Hospítal Association v. Bowen.23

The Board has determined that the participants involved with the instant EJR request have had
part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction or

self-disaliowed the appealed issue such that the Board has jurisdiction to hear their respective

appeals. In addition, the participants' documentation shows that the Providers' appeals were

tirnely frled and the estimated amount in controversy exceeds $50,000' as required for a group

appeãl.za The estimated amount in controversy is subject to recalculation by the Medica¡e

oontractor for the actual final amount.

Board's Analvsis Reeardingthe Appgaþd-bll¡e )

As noted, the group appeal in this EJR request covers fiscal years 2005 through 2006, thus the

appealed cost ieporting period falls squarely within the time frame applicable to the Secretary's

nf'y ZOOS IppSiule bãing challenged. The Board recognizes that the D.C. Circuit vacated this

regulation in Allina for thà time period at issue in these requests. However, the Secretary has not

formally acquiesced to that vacatur and, in this regard, has not published any guidance on how

the vacátur iì being implemented (e.g., only circuit-wide versus nationwide). See generally

Grant Med. Ctr. v. Buiwell,204 F. Supp. 3d68,71-82 (D.D.D. 2016),appealfiled,No. 16-5314

(D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring

suit in either the D.c. circuit or the circuit within which they are located. see 42u.s.c.

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is otherwise bound by the

regulation for purposes ofthis EJR request

Board's Decision Reeardine the EJR Request

The Board lìnds that:

1) it has jurisdiction ove¡ the matter tbr the subject years and that the

participants in this grt-rup appeal are entitled to a hcaring bcfore the

Board;

2) bascd upon the participants' assertions regarding 42 C F R'

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legai qucstion of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B), are valid'

,r to8 s.cr. 1255 (1988).
24 See 42 C.F .R. $ 405- | 837.
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Accordingly, the Board tìnds that the question of the validity of 42 C'F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and hereby

grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

ãays from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes case number 08-2580GC.

Board Members Participating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FORTHEBOARD

L. Sue Andersen, Esq.

Chairperson

Enclosures: 42U.5.C. $ 1395oo(f;
Schedule of Providers

cc: Laurie Polson, Palmetto GBA c/o NGS (Certified Mail w/Schedule of Providers)

Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4ro-786-267L

APR I 12018CERTIFIED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.

150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: QRS Carolinas HealthCare System 2008 Medicaid Fraction Managed Care Part C Days

CIRP Group, PRRB Case No. 14-4029GC

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' Mæch 20,

201 8 request for expedited judicial review (EJR) (received March 22,2018) ' The Board's

decision with respect tojurisdiction and the EJR is set forth below.

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction consistent with the decision ofthe United States Court of
Appeals for the District of Columbia in Allîna Health Services v.

Sebelius,746F.3d 1102 (D.C.Cir. 2014). ("The Part C Days

lssue")r

St?tutory and Regulatorv Backsround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

àrnounts p"i¿is"tt-ge, subjcct to ccrtâin payment adjustments'3

The PPS statute contains a number olprovisions that adjust reimbursement based on hospital-

specific facto¡s.a This case involves the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproporlionate number ollow-income patients.)

I Providers' EJR request at l.
2 See 42 tJ.5.C. $ l395ww(d)(l)-(5);42 C F R. Part412'
3ld.
a See 42lJ.S.C. $ l395ww(dX5).
5 See 42 U.S.C. $ l395ww(d)(s)(F)(i)(l); a2 c.F.R. $ 412.106
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dnf"¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also detemines the amount of the DSH payment to a qualiffing
úospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(!, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator ofwhich is
the numbe¡ of such hospital's patient days for such period which
were made up of patients who (for such days) werc entitled to
benefils under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of rhis subchapter . . . .

(emphasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

services c,cMS'), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjustment.e

Thè statute, 42U.5.C. $ 1395ww(dX5)(FXvÐ(ID, definestheMedicaidfractionas:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who wete not entitled to benefits under
part A of this suhchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number ofpatient days in the same period.l0

6 see 42 u.s.c. $$ l3esww(d)(s)(F)(i)(l) and (dXsXFXv); a2 C.F.R. $ a 12.106(c)(l).
1See42tJ.S.c. $$ l39sww(d)(s)(F)(iv) and (vii)-(xiii); 42C.F.R. $412.106(d).
I See 42V.s.C. S l395ww(dX5XFXvi).
e 42 C.F.R. $ 4 r 2. r 06(bx2>(3).
lo ¿z c.r.n. g 4l2.ro6(bx4).
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Medicare Advantaqe Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

stature af 42 U.S.C. $ l395mm(a)(5) provides for "pa)'ment to the eligible organization under

this section for individuals e¡uolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled turder part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

reierred to aJM"di"*" HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(dx5xF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to December
1, 1987 , we u/ere not able to isolate the days of ca¡e associated

. \ryith Medicare patients ir1 HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].

However, as of December 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file-that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with tlle statutory change, CMS did not include Medicare Part C

rr ofHealth and lluman Services.
12 55 Fed. Pte1.35,990,39,994 (Sept. 4, 1990)
tr Id.
14 The Medicare Part c program didnotbegin operating until January l,1999. see P.L. 105-33, 1997ÈIR2015,

cor)ified as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3 I I 998, with an eJigible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, tìnder nart C ofTitle Xvlll . . ifthat organization as a

contract under that part for providing services on January |,1999. .." This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. l0E-
1't3), eîacled on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 200I-2004.|s

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneJìciary elects Medicare Pafi C, rhose palient days

attribuîable to the beneficiary should not be included ín the
Medicare fraction of the DSH patient percentage. These paîient
days shoilld be included in the count oftoîal patient days in the

Medicare fraction (the denominator), and the patÌent's days for the

M+C benertciary who is also eligible for Medicaid would be
included in the numerator of the Medicaidfractíon . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

frnal rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to

include the days associated with lPart C] beneficiaries in the Medicare fraction of the DSH
calculation. "l 7 In response to a comment regarding this change, the Secretary explained that:

. . . We do agree lhqt once Medicare beneJìciaries elect
Medicare Part C coverage, they are stíll, in some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposdl stated in the May 19, 2003
proposed rule to ínclude the days associated with M+C
he.ne.ficiarie.s in the Medicaidfractíon. Instead, we are
ødopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraclion . . . . if the bene{iciary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at tj 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in thc Medicare fraction
ofthe DSH calculation.rE (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

1569 Fed. Reg. 48,918,49,099 (Aug. 11,2004).
I668 F"d. Reg.27,154,27,208 (May 19,2003).
r7 69 Fed. Reg. at 49,099 .

t8 Id.
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"technical cor¡ections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were iequired to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inlllina Healthcare Services v. Sebelius
(Altina I),20 vacated the FFY 2005 IPPS ru1e. However, the Secretary has not acquiesced to that
decision.2r More recently in Attina Health Services v. Price (Allina II),22 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by Allina Health Services above. The Court found that the Secretary was required to
undertake notice and comment ruling-making and tJ:Le 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for DJR

The Providers explain that, because the Secretary has not acquiesced to the decision inAllina,
the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ al2.106(bX2XiXB) and
(bX2XiiiXB) (he 2004 Rule). The Board is bound by the2004 rule and the Providers contend
that the Board should grant their request for EJR.

The Providers assert that, pusuant to 42 U.5.C. $ 1395oo(fl(1), tlie Board must grant EJR if it
lacks the autho¡ity to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Jurisdictional Determination

The participants that comprise the group appeal in this EJR request have fìled appeals involving
fiscal year 2008.

For purposes of Board jurisdictit-rn ove¡ a palticipant's appeal fìled fiom a cost reporting period
that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medica¡e reimbursement for the appealed issue by claiming the SSVPart C issue

as a "self-disallowed cost," pursuant to the Supreme Court's reasonin g se| o:uI in Bethesda

te 72 Fed. Reg. 4'l ,130, 47,384 (August 22,2007).
20 746 F.3d I r 02 (D.c. cit.2rt4).
2r Providers' EJR request at L
22 2017 wL 3137916 (D.C. Cìr. July 25,201'.t).
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Hospital Association v. Bowen.23 With respect to a pafiicipant's appeal filed from a cost
reporting period that ends on or after Decembe¡ 31, 2008, in order to demonstrate dissatisfaction

with the amount of Medicare payment for the appealed issue, a participant filing an appeal from
an original NPR must show that the Medicare contractor adjusted its SSI fraction when it settled
the participant's cost report or the participant must have self-disallowed the appealed issue by

filing its cost report under protest.24

The Board has determined that the participants involved with the instant EJR request have had

Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction,
self-disallowed, or properly protested the appealed issue such that the Board has jurisdiction to
hear their respective appeals. In addition, the participants' documentation shows that the
Providers' appeals were timely filed and the estimated amount in controversy exceeds $50,000,
as required for a group appeal.2s The estimated amount in controversy is subject to recalculation
by the Medicare contractor for the actual final amount.

Board's Analvsis Regarding the Appealed Issue

The group appeal in this EJR request covers fiscal years 6/30/2008 Tfu\ 12/3112008, thus the

appealed cost reporting period falls squarely within the time frame applicable to the Secretary's

FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this
regulation in Allina for the time period at issue in these requests. However, the Secretary has not
formally acquiesced to that vacatu and, in this regard, has not published any guidance on how
the vacatur is being implemenhed (e.g., only circuit-wide versus nationwide). See generally
Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.D' 2016), appealfiled,No. 16-5314
(D.C. Cir., Oct3l,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the rêgulation and, if the Board were to grant EJR, the Providers would have the right to bring
suit in eithe¡ the D.C. Circuit or the circuit within which they are located' See 42U.5.C.

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is otherwise bound by the

regulation for purposes of this EJR request.

Board's Decision Reearding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in this group appeal are entitled to a hearing bel'ore the tsoard

except as otherwise noted above;

2) based upon the participants' assertions regalding 42 C.F'R'

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

'?3 108 s.ct. 1255 (t988).
24 See 42 C.F.R. $ 405.183s (2008).
2s See 42 C.F.R. $ 405.1 837.
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3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 4r2.r06(b)(2)(iXB) and (b)(2)(iii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt.of this decision to institute the appropriate action for judicial review. Since

this is the only.issúe under dispute, the Board hereby closes case number 14'4029GC.

Board Members Participatins:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robef A. Evarts, Esq.

FORTHE BOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42U.5.C. $ 1395oo(Ð
Schedule of Providers

cc: Laurie Polson, Palmetto GBA c/o NGS (Certified Mail dSchedule of Providers)

Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: QRS Novant 2005 -2006 DSH/l\4edicare Denominator -Exclusion of Part C Days CIRP

PRRB CaseNo. 10-0174GC

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers'March 16,

2018 request for expedited judicial review (EJR) (received March 19, 2018). The Board's
decision with respect to jurisdiction and the EJR is set fofih below.

Issue in Dispute

The issue in dispute in this case is

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction and added to the Medicaid
Fraction consistent \¡/ith the decision ofthe United States Court of
Appeals for the Ðistrict of Columbia in Allina Health Services v.

Sebelius,146F.3d 1102 (D.C.Cir. 2014). ("The Part C Days

Issue")l

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Balt¡more, VID 27207
470-7A6-267L

APR t Z ZffB

Statutory and Resulatory Backsround: Mcdi!ûIq DSII EgylÊenl!

Palt A of the Medicare Act covers "inpaticnt hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS).'? Under PPS, Medicare pays predetermined, standardized

amounts peidischarge, subject to certain payment adjustments 3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a This case involves the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

¡ Providers' EJR rcqucst at L
2 See 42u.5.C. $ l39sww(d)(1)-(5); 42 C.F.R. Part 4t2
3Id.
a See 42 tJ.S.C.5 l395ww(dX5).
5 See 42tJ.S.C. $ l395ww(d)(5)(F)(iXD; a2 C.F.R $ 412.106.
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A hospital may qualify for a DSH adjustment based on its dispropofüonate patient percentage

("DRR'1.6 As a proxy for utilization by low-income patienti, the DPP determines a hospilal's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualiSing

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction a¡d the "Medicaid" f¡action. Botlr of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were enlitled to

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A af lhis subchapter. . . .

(emphasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid
Services C.CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(d)(5)(FXvi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such clays) we.re eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

purl A of this subchapter, and the dcnominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that

numbei by the total number of patient davs in the same period.r0

6 Scc 42U.5.C. $$ l39sww(d)(s)(FXiXl) ancl (dXsXF)(v);42 C.F.R S 412.106(cXl).
7 See 42 tJ.S.C. $5 l395ww(dX5)(F)(iv) and (vii)-(xiii);42 C.F R. S 412.106(d).
8 See 42 U.S.C. 5 l395ww(dX5)(FXvi).
e 42 c.F.R. 5 4r2.lo6(bx2)-(3).
ro 42 c.F.R. g 4 12. l o6(bx4).
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Medicare Advantase Pros¡am

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
sfal:ute af 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under pat A ofthis subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits unde¡ Parl Á.," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987 , we were not able to isolate the days of care associated
with Medicare patients in HMOs, and the¡efore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of Decembe¡ 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
aìlows us to isoìate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

inctuding HMO days in the SSl/Medicare percentage [of the DSH
adjustmcntl.r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
ca¡e under Paft A. Consistent with the statutory change, CMS did not include Medicare Part C

ll of Health and Human Services.
r2 55 Fed. Reg. 35,990, 39,994 (Scpt. 4,1990).
ll rJ
Ia The Medicare Pafi C program dìd not begin operating until January l, 1999. See P.L.105-33,1991
HR 20 I 5, codifed as 42 U.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An indìvidual who is

enrolled fin Medicare] on December 3l 1998, with arr eligil,rle organization untler. . [42 U.S.C.
l395mm] shall be considered to be enrolled with l.hat organizalion on Jantrary 1, 1999, under part C of
Title XVIII . . ifthat organization as a contract under that part for providing senu ices on January l,
1999 . . . ." This was also known as Medicare*Choice. The Medicare Prescription Drug, Improvenrent
and Modernization Act of2003 (Pub.L. 108-173), enacted on December 8,2003, replaced the
Medicare+Choice program with the new Medicare Advantage program under Part C of Title XVIIì.
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days in the SSI ratios used by the Medicare contactors to calculate DSH payments for the fiscal
year 2001-2004.|s

No further $uidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Parl A
. . . . once a beneficiary elecrs Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patienT days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medícaidfraction . . . (emphasis

added)'6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to
include the days associated with [Part C] benefìciaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to beneJits under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopîing as Jinal our proposal stated Ìn the May I9, 2003
proposed rule to include the days associaÍed with M+C
benef ciaries in the Medicaidfraction. Instead, we are

adopting a policy to it'tcludc the paticnt days for M+C
beneficiaries in the Medicare fraclion. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fracTion. We are revising our
regulations at $ 412.1 06(b)(2)(i) to include the days

associated .with M+C beneficiaries in the Medicare fraction
ofthe DSFI calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
ró68 Fed. Reg.27,\54,27,208 (May 19,2003).
ì7 69 Fed. Reg. at 49,099.
t8 Id,
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August I l, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rulc was issued.re In that publication the Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent witll the change announced in the
FFY 2005 IPPS final ¡ule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius
(Atlina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that
decision.2¡ More recently in Atlina Heatth Semices v. Price ÇAllìna II),22 the Cclurt found that the
Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by Allìna Health Services above. The Court found that the Secretary was required to
undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,
the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providels explain that, because the Secretary has not acquiesced lo lhe decision in Allina,
the 2004 regulation requiring Part C days be included in the Parl A/SSI fraction and removed
from the Medicaid f¡action remains in effect as set forth in 42 C.F.R. $$ a12.106(b)(2)(i)(B) ancl

(bX2XiiÐ(B) (the 2004 Rule). The Board is bound by the 2004 rule and the Providers contend
that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Boa¡d must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a piovider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
disputc and thc Board docs not havc thc lcgal authority to decide the issue. Iurther, the
Providers helieve they have saiisfìed the jrrrisdictional reqtrirements ofthe statute and the

regulations.

Decision of the Board

Jurisdictional Determination for P¡oviders

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing
on the specific matter at issue for each ofthe providers requesting EJR. Pursuant to the pertinent
regulations goveming Board jurisdiction, a provider has a right to a hearing before the Board
\¡/ith respect to costs claimed on a timely filed cost report if it is dissatisfied with the final
determination of the Medicare contractor, the amount in controversy is ti10,000 or more for an

te 72Fed. Reg. 47,130, 47,3 84 (August 22,2001).
20746F.3d 

1 l 02 (D.c. cir.2ot4).
2r Providers' EJR request at L
12 20t7 wL3t37916 (D.c. cir. July 25,2011).
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individual appeal or $50,000 or more for a group, and the request for hearing is filed within 180

days ofthe date ofreceipt ofthe final determination.23

All ofthe participants in the subject group appealed from original NPRs that cover cost reporting
periods from 2005 through 2006. For purposes of Board jurisdiction over a cost reporting period
that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue

as a "self-disallowed cost," pursuant to the Supreme Court's reasoningset our in Bethesda

Hospìtal Associcttion v. Bowen. (Bethesda)2a

The Board has determined that the participants involved with the instant EJR request have had

Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction,
or self-disallowed the appealed issue such that the Board has jurisdiction to hear their respective
appeals. In addition, the participants' documentation shows that the Providers' appeals were

timely filed and the estimated amount in controversy exceeds $50,000, as required for a group

appeal.25 The estimated amount in controversy is subject to recalculation by the Medicare
contractor for the actual final amount.

Board's Analysis Reearding the Appq4þdllue

The group appeal in this EJR request covers fiscal years 2005 thru 2006, thus the appealed cost

reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not p,ublished any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwid e). See generally Grant Med. Ctr.

v. Burwell, 204 F. Supp. 3d 68,77 -82 (D.D.D. 2016), appeal filed,No. 16-5314 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the legulatiou
ancl, if the Board were to grant EJR, the Proviclers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ i395oo(f)(1). Based

on the above, the Boa¡d must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Regardine the EJR Requggl

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in this group appeal are entitled to a hearing before the

Board;

21 42 c.F.R. g a05.1835(a) (2008).

'?4 l08 s.cr. t255 (1988).
25 See 42 C.F.R. S 405.1837.



QRS Novant 2005-2006 DSH/Medicare Denominator - Exclusion of Part C Days
PRRB Case Nos. 10-0174GC
Page 7

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicabìe existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question ofthe validity of42 C.F.R. $$ 412.106(bX2)(Ð(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and hereby
grants the Providers' request for EJR for the issue and the subject years. The Providers have 60
days from the receipt of this decision to institute the appropriate action for judicial ¡eview. Since
this is the only issue under dispute, the Board hereby closes case number 10-0174GC.

Board Members Participatlnq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FORTHE BOARD:

L. Sue Andersen, Esq
Chairperson

fu'/e=-
Enclosures: 42 U.S.C. $ 1 395oo(f) and 42 Cl,F.R. l}ti 405. 1875 ancl . I 877

Schedule of Providers

co: Laurie Polson, Pahnetto GBA c/o NCS (J-M) (Certified w/Schedule of Providers)
Wilson Leong, Esq., CPA, Federal Specialized Seruices (w/Schedule of Providers)
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CERTIFIED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: QRS Post 10/1/2004 - 2005 DSH Medicare Managed Care/Med Eligible Days Group

PRRB Case No.07-2389G

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' Ma¡ch 16,

2018 request for expedited judicial review (EJR) (received March 19,2018). The Board's

decision with respect to jurisdiction a¡d the EJR is set forth below,

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospitirl adjustment
("DSH Acljustment") Medicare f¡action and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in I llina Health Services v.

Seb elius, 7 46 F.3 d 1 I 02 (D'C.Cir. 201 4). ("The Pafi C Davs

Issue")l

Statutory and Requlatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983,the Medicare

program has paid most hospitals for tle operating costs of inpatient hospital services under lhe

proipective payment system ("Prs"¡.2 under PPS, Medicare pays prctleterrnined, standardized
'amounts p"idit"h*g", subject to cêrtain payment adjustments.3

The PPS stätute coutains a lturlber ofprovisions that adjust reimbursement based on hospital-

specific factors.a This case involves the hospital-specific f)SH adjustment, which requires the

secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.s

I Providers' EJR request at l.
2 See 42 tJ.S.C. $ l39sww(d)(l)-(5); 42 C.Þ'.R. Part 412.
1Id.
a See 42 U.S-C. 5 1 395ww(dX5).
s See 42 tJ.S.C. S 139sww(dX5XFXi)(D; +2 C'F.R' $ 412.106



QRS Post 10/1/2004 - 2005 DSH Medicare Managed Care/Med Eligible Days Grorrp
PRRB Case Nos.07-2389G
Page 2

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Off";.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, a¡d it also determines the amount of the DSH payment to a qualifying
liospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under paft 4."

The statute,42 U,S.C. $ 1395ww(dX5)(pX"Ð(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the númerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the numbe¡ of such hospital's patient days
for such fiscal year which were made up ofpatients who (for such

days) were enri ed to benefits under part A of This subchapter. . . .

(emphasis added)

The Medicare/SSl fraction is computed aru:rually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustrnent.e

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance rlnder a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to heneJìts under
part A ofthis subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number of the hospital's pat.ient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.r0

6 See 42tJ.S.C. $$ 1395ww(dX5)(FXiXì) and (dXs)(FXv);42 C.F.R. $ al2.l06(cXl)
1 See 42 tJ.5.C. !i$ 1395ww(dX5)(F)(iv) and (vii)-(xiii);42 C.F.R. $ 412 106(d).
8 See 42'tJ .5.C. $ 1395ww(dX5XFXvi).
o 42 c.F.R. g 4 r2. r o6(bx2)-(3).
ro 42 c.F.R. $ 4l 2.106(bX4).
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Medicare Advantage Proerâm

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

stai¡le at42 U,S.C. $ 1395mm(a)(5) provides fo¡ "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 arc

referred to as Medicare HMO patient care days'

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(d)(5\F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who ¡eceive care at a qualified HMO. Prior to December
1, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment] '
However, as of Decembcr 1, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At rhat time Medicare Part A paid for HMO sewices and patients continued to be eligible for
Part A.l3

With the creation of Medicare Part C in 1997,t4 ]lledicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have palnnent made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

rrof Health and Human Services.
r' 55 Fed. Reg. 35,990, 39,994 (Sept. 4,1990).
t3 Id.
ra The Medicare Part C program did not begin opcrating until January l, 1999. See P.L. 105-33, 1997

HR20l5, codified as 42 U.S.C. $ 7394w-21Note (c) "Enrollment Transition Rule.- An individual who is
enrolled [in Medicarel on December 3l 1998, with an eligible organization under. . ' [42 U'S.C.
l395mml shall be considered to be enrolled with that organization on January l, 1999, under part C of
Title XVIIL . ifthat organization as a contract under that part lor provitling services on January l,
1999 . . . ." This was also known as Medìcare+Choice. The Medicare Prescription Drug, Improvement
and Modernization Act of2003 (Pub.L. 108-173), enacted on December 8,2003, replaced the
Medicare+Choice program with the new Medicare Advantage program under Part C of Title XVIIL
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Pafi C, those patient days

attributable to the beneJìciary should not be included in the

Medicare fraction of the DSH pdtient percentage. These paîient
days should be included in the count of total parient days ín the

Medicare fraction (the denominator), and the patíenÍ's days for the

M+C benertciary who is also eligìble for Medicaid would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C,F.R.] $ a 12.1 06(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."l? In response to a comment regarding this change, the Secretary explained that:

. . . We do agree thql once Medicare beneficiaries elect
Medicare Part C coverage, they are still, ín some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not ddopting as final our proposal slated in the May 19, 2003
proposéd rule to include the dcys associated with M+C
beneJìciaries ití the Medicaidfrdction. Instead, v)e are
adopting a policy to ínclude the patient days for M+C
benefiðiaries ìn the Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bX2Xi) to include the days

associated witlì M+C l¡eneficiaries in the Medicare fi'action
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

ì569 led. Reg. 48,918, 49,099 (Aug. 11,2004).
ló68 Fed. Reg.27,154,27,208 (May 19,2003).
I? 69 Fed. Reg. at 49,099.
t8 Id.
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Although the change in policy rcgarding42 C.F.R. $ 412.106(b)(2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulato-ry ianguage was published until
A¡gust 22,2007 when the FFY 2008 final rule was issued.Ìe In that publication the Secretary

noted that no regulatory change had in fact occuned, and announced that she had made

"technical conections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in l//ina Healthcare Services v. Sebelius

(Altina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary h-as not acquiesced to that

àecision.2r More recently in Allina Heatth Services v. Plice (Allína II),22 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated byl llina Health Services aboye. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, becagse the Secretary has not acquiesced to the decision in Allina,
Ihe 2004 regulation requiring Pait C days be included in the Part A/SSI fraction and removed

from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and

(bX2XiiÐ(B) (the 2004 Rule). The Board is bound by the 2004 rule and the Proviclers contetrd

that the Board should grant their request for EJR.

The P¡oviders assert that, pursuant to 42 U.S.C. $ 1395oo(f(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.

The Providers maintain tþat the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Jurisdictional Determination fo¡ Provide¡s

'1he tsoard's analysis begins with the question ofwhether it hasjurisdicTion to conduct a hearitlg

o¡ the specific matter at issue for cach of the providers requesting EJR. Pursuant to the pertinent

regulations governing Board jurisdiction, a provider has a right to a hearing before the Board

with respect to costs claimed on a timely filed cost report if it is dissatisfied with the final
determination of the Meclicare contractor, the amount in controversy is $10,000 or more for an

te 72 Fed. Reg.47,130,47,384 (August 22,2007).
20 746 F. 3d l l02 (D.c. Cir. 2014).
2r Providers' EJR request at l.
22 z0t7 wl'3137976 (D.c. cir. July 25,2017).
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individual appeal or $50,000 or more for a group, and the request for hearing is filed within 180

days ofthe date ofreceipt ofthe final determination.23

All ofthe participants in the subject group appealed from original NPRs that cover cost repofing
periods from 10/112004 through 2005, except for one that filed from a revised NPR. For
pu{poses of Board jurisdiction over a cost reporting period that ends on or before December 30,
2008, the participant may demonstrate dissatisfaction with the amount of Medicare
reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-disallowed
cost," pursuant to the Supreme Court's reasonin g set ovt in Bethesda Hospital Association v.

Bowen (Bethesda).24 For ¡evised NPRs issued prior to August 21, 2008, providers must
demonstrate that the issue under review was specifically revisited upon reopening.25

The Board has determined that the participants involved with the instant EJR request have had

Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction,
or self-disallowed the appealed issue such that the Board has jurisdiction to hear their respective
appeals. In addition, the paÍicipants' documentation shows that the Providers' appeals were
timely filed and the estimated amount in controversy exceeds $50,000, as required for a group
appeal.26 The estimated amount in controversy is subject to recalcu.lation by the Medicare
contractor for the actual final amount.

Board's Analvsis Regardine the Apnealed Issue

The group appeal in this EJR request covers the period from 10/1/2004 through 2005, thus the
appealed cost reporling periods fall squarely within the time frame applicable to the Secretary's
FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this
regulation in Allina for fhe time period at issue in these requests. However, the Secretary has not
formally acquiesced to that vacatur and, in this regard, has not published any guidance on how
the vacatur is being implem ented (e.g., only circuit-wide versus nationwide). See generally
Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D. 2016),appealfiled, No. 16-5314
(D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

the regulation and, if the Board were to grant EJR, the Providers would have the right to bring
suit in either the D.C. Circuit or thc circuit within which they are located. See 42U.5.C.
$ l395oo(fl(1). Based on the above, the Board must conólude that it is otherwise bound by the
regulation for purposes of this EJR request.

21 42 c.F.R. g aos.l83s(a) (2008).
24 l08 s.ct. 1255 (1988).
25 For levised NPRs issued prior to August 2l , 2008, Board jurisdiction over a provider's revised NPR
appeal is assessed under the holding in HCA Health Services v. Shalala, 27 F.3d 614 (D.C. Cir. I 994). In

HCA Health Services, the Circuit Coufi held that when a Medicare contractor reopens its original
determination regarding the amounts of reimbursement that a Medical'e provider is to receive and the
provider appealed this decision, the Board's jurisdiction is limited to the specific issues revisited on

reopening, and does not extend further to all determinations underlyìng the original NPR.
26 See 42 C.F.R. S 405.1837.
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Board's Decision Reearding the EJR Request

The Board finds that:

I ) it has jurisdiction over the matter for the subject years and that the

participants in this group appeal are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C-F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact

for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 412.r06(b)(2)(i)(B) and (bX2Xiii)(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bx2ÍilÐ1g) properly falls within the provisions of 42 U.S.C. g 1395oo(fl(1) and hereby

g.unìriiré Þroviders'ìequest for EJR for the issue and the subject years. The Providers have 60

ãays fiom the receipt of this decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hereby closes case number 07-2389G.

Board Members Participatinq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarls, Esq.

FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson

:fu,(*'--
Enclosures: 42U.5.C. $ 1395oo(Ð and 42 C.F.R. $$ 405'1875 arñ '1877

Schedule of Providers

cc: Joh¡ Bloom, Noriclian Healthcare Solutions, LLC (J-F) (Certified w/Schedule of Providers)

wilson Leong, Esq., cPA, Federal specialized Services (w/Schedule of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,& Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 21207
470-786-267L

APR 1 ¿ 2O1B

Isaac Blumberg, Chief Operating Officer
Blumberg Ribner, Inc.
31 5 South Beverly Drive, Suite 505

Beverly Hills, CA90212

RE: Blumberg Ribner Independent Hospitals FY 2006 Medicare HMO Days Group, Case l4-0755G

Blumberg Ribner Independent Hospitals FY 2007 Medicare HMO Days Group, Case 14-2430G
Blumberg Ribner Independent Hospitals FY 2008 Medicare FJMO Days Group, Case l4-2581G
Blumberg Ribner Independent Hospitals 2007 Medicare HMO Days Group II, Case l6-1733G

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 26,

2018 request for expedited judicial review (EJR). The Board's decision with respect to
jurisdiction and the EJR is set forth below.

Issue in Dispute

The issue in dispute in this case rs:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustrnent") Medicare fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in I llina Health Services v.

Sebelius,l46 F .3d 1 102 (D.C.Cir. 2014). ("The Part C Days

Issue")l

CERTIFIED MAIL

ì Providers' EJR requesÌ at l.
2 See 42 U.5.C. $ I 395ww(d)(l)-(5); 42 C.F .R. Part 412.
3ld.
a See 42 ü.5.C. $ l395ww(d)(s).
5 See 42\J.S.C. $ l395ww(dX5XF)(¡)(l); a2 C.F.R. $ 412.106

Statutorv and Regulatory Backero"nd: Medicâ

Par1 A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PeS"¡.t Uncler PPS, Metlicare pays predeteruritted, starldaldized

amounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a This case involves the hospital-specific DSFI adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dff"¡.6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifuing
hospital.? The DPP is defined as the sum of two fractions expressed as percentages.s Those two
fractions are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to beneflts under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), tþe numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were enlitled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year whiôh were made up ofpatients who (for such
days) were entitled to benefits under part A of t]Jis subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(viXID, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled 1o beneJìls under
part A ofthis subchapÍer, and the denominalor of which is fhe total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total numbe¡ of patient days in the same period.l0

6 See 42 U.S.C. $$ | 39sww(d)(s)(FXiXl) and (dXs)(F)(v); 42 C.F.R. $ a 12 106(c)(l).
7 See 42U.5.C. $$ l395ww(dx5xF)(iv) and (vii)-(xiii);42 C F.R $ 412.106(d).
I Se¿ 42 U.S.C. $ ì 395ww(dX5XFXvi).
e 42 c.F.R. S 412. ro6(bx2)-(3).
,o 42 C.F-R. $ 4 t2.106(bX4).
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Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for'þayment to the eligible organization under
this section for individuals eruolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1 990 Federal Register, the Secretaryr I stated that:

Based onthe language ofsection 1886(d)(5)(F)(vi) ofthe Acf 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive aarc 

^t 
a qualified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a f,reld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including FIMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

With the creation of Medicare Part C in 1997,r4 Medicare beneficiaries who opted for managed
cale coverage under Medicare Par1 C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not inclucle Meclicare Part C

ìr of Health and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Se$t. 4, ì 990)-
t, ld.
ì4 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HP.20l5,
coclified øs 42lJ.S.C. g 1394v/-21 Note (c) "Enrollment Transition Rule.- An individual who is enrol)ed [in
Medicarel on December 3 Ì 1998, with an eligible organization under. . .[42U.S.C. l395mm] shall be considered
to be enrol led with that organ ization on Jan uary I , I 999, urtder part C of Tjtle XVI I l . i f lhät organization as a

contract under that part for providing services on January l, 1999 . . , ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Chojce program with the new Medicare Advantage
program under Part C of Title XVIII.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.1s

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that: '

. . . once a beneficiary has e.lected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days
attriburable to the beneficiary should not be included in the

Medicare fraction of the DSH patìent percentage. These patient
days should be included in the count of total patient days in the
Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included ìn the numerator of the Medicaidfraction. . . (emphasis
added)r6

The Secretary pu¡portedly changed her position in the Federal fiscal year (!'FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."r? In response to a comment regarding this change, the Secretary explained that:

. . . lVe do agree that once Medicare beneJìciaries elect
Medicare Part C coverage, they are still, ìn some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

noî adoptíng as final our proposal stated in the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we at'e

adoptÌng a policy to include the patient da¡ts for M+C
beneficiaries în the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days

associated u/ith M+C beneficidies in the Medicare fraction
of the DSH calculation.¡E (emphasis added)

This statement would require inclusion of Medicare Part C inpatient tlays in the Medicare
fraction of the DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
r668 Fed. Reg. 27,1 54,27,208 (May 19,2003).
ì? 69 Fed. Reg. at 49,099.
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inlllina Healthcare Services v. Sebelius
(Allina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that
decision.2 r' More recently in Allina Health Services v. Price (Allina II),22 the Court found that the
Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by I llina Health Services above. The Court found that the Secretary was required to
undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,
the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Atlina,
the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ a12.106(b)(2)(i)(B) and
(b)(2xiiÐ(B) (the 2004 Rule). The Board is bound by the 2004 rule and the Providers contend
that the Board should grant their request for EJR.

The Providers asseft that, pusuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider.
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements of the statute and the
regulations.

Decision of the Board

Jurisdictional Determination

The participants that comprise the group appeal in this EJR request have filed appeals involving
fiscal years 2006 through 2008.

For purposes of Board jurisdiction over a participant's appeal filed from a cost reporling period
that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue
as a "self-disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda

te '12 Fed. Reg. 47,130,47,384 (August 22,2001).
20 '146 F.3d I 102 (D.C. Cir.2014).
2r Providers'EJR request at L
22 201'1 WL3137976 (D.C. Cir. July 25,2017).
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Hospital AssocÌation v. Bowen.2j With respect to a participant's appeal filed from a cost

reporting period that ends on or after December 31, 2008, in order to demonstrate dissatisfaction

with the amount of Medicare payment for the appealed issue, a participant filing an appeal from

an original NPR must show that the Medica¡e contractor adjusted its SSI fraction when it settled

the pafticipant's cost report or the participant must have self-disallowed the appealed issue by

filing its cost report under protest.2a For appeals ofrevised NPRs issued after August 21, 2008,

the Board only has jurisdiction to hear provider's appeals of matters that the Medicare contractor

specifically revised within the revised NPR.2s

The Board has determined that the participants involved with the instant EJR request have had

Parl C days excluded from the Medicaid fraction, had a specific adjustment to the $SI fraction or

self-disallowed the appealed issue such that the Board hasjurisdiction to hear their respective

appeals: In addition, the participants' documentation shows that the Providers' appeals were

timely filed and the estimated amount in controversy for each group exceeds $50,000, as

required.26 The estimated amount in controversy is subject to recalculation by the Medicare

contractor for the actual final amount.

Board's Analvsis Resarding the ABpealed-lssue

The group appeal in this EJR request covers fiscal years 2006 thru 2008, thus the appealed cost

reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule treing challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in tllis regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. c\r.
v.Burwell,204F.Supp.3d68,77-82(D.D.D.2016),appealfiled,No 16-5314(D.C'Cir.,Oct
3l,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, ifthe Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR requcst.

Board's Decision Regardins the EJR Reqt¿g$

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

23 r08 s.ct. 1255 (1988).
24 See 42 C.F.R. $ 405.1835 (2008).
25 See 42 C.F.R. $ 405.1889(bxl X2008).
76 See 42 C.F.R. $ 405.1837.
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2) based upon the participants' assertions regarding 42 C.F.R.
gg 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicabie existing Medicare law and regulation (42

C.F.R. S 405.1867); and

4) it is without the authority to decide the legal question of whether 42
C.F.R. $$ 412.t06(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(l) and hereby
grants the Providers' requests for EJR for the issue and the subject years. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since
this is the only issue under dispute in each group, the Board hereby closes case numbers 14-

07 55G, 1 4-2430G, 1 4-2581G and I 6-1 733G.

Board Members Participatins:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

%,/^L-
FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42U.5.C. $ I 395oo(f)
Schedules of Proviclers

cc: Pam VanArsdale, NGS (J-K)(Cer1ified Mail w/Schedule of Providers)
Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule ofProviders)
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Provider Reimbursement Review Board
CERTIFIED MAIL 1508 Woodtawn Dr¡ve, suire 100. Raltimore, MD 2L2O7

¡PR t 3 ?018iß-teo-zott
Delbert W. Nord, Senior Consultant

Quality Reimbursement Services, Inc.
112 N. University Rd., Suite 308
Spokane Valley, W A 99206

RE: QRS Univ. of WA Medicine Posi.9l30l2004 -2007 ParIC Days CIRP Group

PRRB Case No. 09-1506GC

Dear Mr. I(r'amer and Mr. Nord:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 16,

2018 request for expedited judicial review (EJR) (received March 19,2018). The Board's

decision with respect to jurisdiction and the EJR is set forth below

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fraction antl added to the Medicaid
Fraction consistcnt with the decision of the United States Court of
Appeals for the District of Columbia in Allina ÍIealth Services v.

Sebelíus,146F.3d 1102 (D.C.Cir' 2014). ("The Part C Days

lssue")l

Statutorv and Resulatorv Backqround: Mcdicare DSH Pavment

Part A of the Medicare 
^ct 

covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating cosls of inpatient hospital services under the

prospective payment system ("Prrs'1 z under PPS, Medicare pays predetermined, standardized

ãmounts p"idischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specilic fäctors.a 'I his case involves the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)

¡ Providers' EJR request at l.
2 See 42tJ.S.C. $ l39sww(d)(l)-(5); 42 C.F.R. Part 4r2.
3 Id.
a See 42lJ.S.C. $ l395ww(dX5).
5 See 42u.S.C. $ l395ww(d)(5)(F)(i)(l); a2 C F.R. S 412.106.
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Olf"¡.6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualiffing
liospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" f¡action. Both of
these fiactions consider whether a patient was "entitled to benefìts under part 4."

Thestatute,42U.S.C. $ 1395ww(dX5)(FXuÐ(I),definestheMedicare/SSlf¡actionas:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) wete entitled to
benefits under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefirs under part A of lhis subchapter. . . .

(emphasis added)

The Medicare/SSl fraction is computed amually by the Centers foì Me<licare & Medicajd
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.o

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)Ql), defines the Medicaid f¡action as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not enlitled to benefits under
part A of this subchapter, and the dcnominator of which is thc total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.r0

6 See 42 r-).5.C. $$ l39sww(d)(s)(F)(i)(l) and (d)(s)(F)(v); 42 c.F.R. $ al2.ì06(c)(l).
1 See 42 l-).5.C. $ $ 1395ww(dX5)(F)(iv) and (vii)-(xiii); 42 C.F R. $ 412. I 06(d)
8 ,S€¿ 42 U.S.C. $ l395ww(dX5)(FXvi).
e 42 c.F.R. S 4 r2.loó(bX2)-(J).
ro 42 C.F.R. 0 412.106(bx4)
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Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive sewices from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U'S.C. $ l395mm. The

statute at 42 U.S.C. $ 1395mm(aX5) provides for "payment to the eligible organization under

this section for individuals e¡rolled under this section with the organization and entitled to

benefìts under part A of this subchapter and enrolled under part B of this subchapter . . '"
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembet 4,1990 Federal Register, the Secretaryrr stated that:

Based Òn the language of section 1S86(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part .A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

i , 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1 , 7987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedicare percentage [of the DSH

adjustment].r2

At that time Mediôare Parl A paid for FIMO services and patients continued to be eligible for
Pat1 A.r3

With the creation of Medicare Part C in 199'r-,14 Medicare benefrciaries who opted for managed

care coverage under Medicare Pafi C were no longer entitled to have payment made for their

care under Part A. Consistcnt with the statutory change, CMS did not include Medicare Part C

lì of Health and Human Services.
12 55 Fed. Reg.35,990,39,994 (Sept.4, 1990).
tt Id.
ra The Medicare PafiC program did not begin operating until January l,1999. See P.L. 105-33,1991

HR20l5, codífed as 4t U.S.C. g 1394w-21Note (c) "Enrollment Transition Rule.- An individual whois

enrolled [in Medicare] on December.3l 1998, with an eligible organization under . . [42 u.s.c.
l395nrmj shall be considcrcd to bc enrolìed with that organization on January l, 1999, under paÍ C of
Title XVill . . ifthat organization as a contract under that part for providing services on January l,
lggg . . . ." This was also known ut ¡4g¿is¿¡s+Choice. The Medicare Prescriptìon Drug, lmprovement

and Modernizarion Act of2003 (Pub.L. 108-173), enacted on December 8,2003, replaced the

Medicare+Choice program with the new Medicare Advantage program under Part C of Title XVlll.
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days in the SSI ratios used by the Medicare contractois to calculate DSH payments for the fiscal
year 2001-2004. ts

No futher guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System (.'IPPS") proposed rules were published in
the Iederal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attríbutable to the beneficiary should not be included ín the

Medicare fraction ofthe DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerdtor of the Medicaid.fraction . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated \^/ith [Pad C] beneficiaries in the Medicare fraction of the DSH
calculation."r7 In response to a comment regarding this change, the Secretary explained that:

. . . lV'e do agree that once Medicare beneJiciaries elect

Medicare Part C coverage, they are stíll, ín some sense,

entitled to benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

Medicare fi'actiou of the DSII calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003

proposed rule to include the days associated with M+C
beneJiciaries in the Medicaid fraction. Instead, we are

udopting a policy 10 include tlrc patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.18 (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction ofthe DSFI calculation.

ì569 Fed. Reg. 48,91 8, 49,099 (Aug. 11,2004).
ró68 Fed. R:eg. 27 ,l54, 27 ,208 (May 19,2003).
r? 69 Fed. Reg. at 49,099.
t8 Id.
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Although the change in policy regarding 42 c.F.R. $ 412.106(bx2xB) was included in the

Augusil 1,2004 Federal Register, no change to the regulato^ry language was published until

Aulust 22,2007 when the FFY 2003 final nrle was issued.re In that pÙblication the Secretary

notéd ttrat no regulatory change had in fact occuüed, and announced that she had made

"technical correðtions" to the regulatory language consìstent with the change announced in the

FFy 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

(Allina l),20 vacated the FFY 2005 IPPS rule. ÉIowever, the Secretary has not acquiesced to that

à""iriorr.it More recently in Allina Health Servíces v. Price (Allina II),22 the Court found that the

Sectetary's 2004 attempt to change the standard to include Part C days in the Medicare fraction

was vacáted by Attina Health Sentices above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and fhe 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Altina,

the 2004 r.egulatiõn requiring Part C days be included in the Part A/SSI fraction and removed

from rhe Mãdicald fraction remains in effect as set forth in 42 C.F.R. $$ a 12. I 06(b)(2)(i)(B) and

(bX2XiiÐ(B) (the 2004Rule). The Board is bound by the2004 rule and the Providers contend

that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42IJ.S.C. $ 1395oo(f)( 1), the Board must grant EJR if it
iacks the authority to deciãe a question of "law, regulation or CMS Ruling" raised by a provider.

The providers maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Board does not have the legal authority to decide the issue. Þ'urther, the
próviders believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Jurisdictional Deternrination fo¡ Providers

The Board's analysis begins with the question of whether it has jurisdiction to conduct a hearing

on the specific mátter atlssue for each ofthe providers requesting EJR. Pursuant to the pertinent

regulatiàns governing Board jurisdiction, a provider has a right to a hearing before the Board

wiih respe"t to costs claimed on a timely filed cost report if it is dissatisfied with the final

determination of the Medicare contlactor, the amount in controversy is $ I 0,000 or more for an

te'l 2 F ed. Reg. 47, I 30, 47,3 84 (August 22' 2007).
20 i46 F.3d lt02 (D.c. cir.2ol4).
2r Providers' EJR request at l.
21 20t7 wL3137976 (D.c. cir. Julv 25,2017)
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individual appeal or $50;000 or more for a group, and^the request for hearing is filed within 180

days ofthe ååte ofreceipt of the final determination'23

All of the participants in the subject group appealecl from original NPRs that cover cost reporting

periods ending fr om 1011/2004 hfuough 2007. For purposes of Board jurisdiction over a cost

ieporting period that ends on or before December 30, 2008, the participant may demonstrate

dissatisfãótion with the amount of Medicare reimbursement for the appealed issue by claiming

the SSI/Pafi C issue as a "self-disallowed cost," pu{suant to the Supreme Court's reasoning set

out in Bethesda Hospital Association v' Bowen. (Bethesda)24

The Board notes, however, that the following participants are not able to demonstrate that they

timely appealed the Part C days issue:

#i University of Washington (50-000S) FYE l0/l/2004-6/30/2005
#2 University of Washington (50-0008) FYE 6130/2006

#3 University of Washington (50-0008) FYE 6/3012007

#5 Harborview Medical Center (50-0064) FYE 6130/2006

#6 Harborview Medical Center (50-0064) FyE 6/30/2007

The copies ofthe individual appeals submitted in the associated jurisdictional documellation for

the group do not include evidånce ofthe Part C Days issue at their respective Tab B's,25nor is

theré cloõumentation evidencing that the Part C days issue was added to the individual appeals

prior to transfening to the group. Therefore, the Board denies jurisdiction over participants # 1,

+2,+2,*s and#6. Since jurisdiction over a provider is a prerequisite to granting a request for

EJR, these Providers' request for EJR is denied. See 42 C.F.R. $ 405.1842(a). Review of the

jurisdictional determination is available under the provisions of42 U'S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and405-1877.

The remaining parlicipant in the group, Harborview Medical center (50-0064) for FYE

10/112004-6/3012005, did submit documentation showing the Part c days issue was appealed.

This participant (#4) included the Part C days issue in its individual appeal and subsequently

transierred the issue to an optional group (case no. 07-2389G), befo¡e it was transfcrrc<l to a

cIRP group (case no. 10- 1234GC.) The Board then agreed to bifurcate the period from

tolttzooqTo 6/3012005 for this participant and transferred it to this group on April25,2016.
In addition, this participant (# 4) is covered under the self-disallowance provision set forth in

Bethesda such túat the Board has jurisdiction to hear its respective appeal, the Provider's appeal

was timely filed and the estimated amount in oontroversy of the group, prior to dismissal of the

participanis notecl, exceeded the $50,000 threshold.26 The estimated amount in controversy is

subject to recalculation by the Medicare contractor for the actual final amount.

23 42 C.F.R. $ a05.1835(a)(2008).
,4 108 S.Ct. 1255 (1988).
25 participant # I appealed only Bad Debts and Paficipant #2, #3, #5 and #6 did not supply lists of issues

beh ind their appeal requests.
26 See 42 C.F.R. 5 405.1837.
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Board's Analysis Reqarding the Appealed Issue

The rernaining Provider, Ha¡borview Medical Center, is appealing a partial fiscal yqar from

10/1/2004 tttro,¡gh 6/3012005, thus the appealecl cost reporting period falls squarely within the

time frame applicable to the Secretary's FFY 2005 IPPS rule being challenged. The Boæd

reóognizes that the D.C. Circuit vacated tl-ris regulation in I llina for t}le time period at issue in
these requests. However, the Secretary has not.formally acquiesced to that vacatur and, in this

regard, has not published any guidance on how the vacatur is being implemented (e.g', only

circuit-wide versus nationwide). ,See generally Grant Med. Ctr. v Burwell,204 F. Supp. 3d 68,

77-82 (D.D.D.2016), appealfiled, No. 16-5314 (D.C. Cir., Oct 31, 2016). Moreover, the D.C.

Circuit is the only circuit to date that has vacated the regulation and, if the Boatd'¡r'ere to grant

EJR, the Provider would have the right to bring suit in either the D.C. Circuit or the circuit

within which it is located. See 42rJ.S.C. $ 1395oo(f)(1). Based on the above, the Board must

conclude that it is otherwise bound by the regulation for purposes of this EJR request.

Board's Decision Resardine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for Harborview Medical Center
(participant #4) for the period from 10/7/2004 tTttough 6130/2005 and that

this participant is entitled to a hearing before the Board. The Board
denies jurisdiction over the remaining participants as noted above;

2) based upon the remaining participant's assefiions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to der,icle the legal question of w.hether 42

C.F.R. $$ 412.106(b)(2)(t)(B) and (bX2Xiii)(B), are valid

Accordingly, the Board finds that the question of the validity of 42 C.F'R. $$ 412.106(b)(2XÐ(B)

and (b)(2)(iii)(B) properly falls withìn the provisions of42 U.S C. $ 1395oo(fl(1) and hereby

grants the remaining Provider's request for EJR for the issue and the subject year. The Provider

has 60 days from the receipt of this decision to institute the appropriate action forjudicial
review. Since this is the only issue under dispute, the Board hereby closes case number 09-

1506GC.
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Board Members Participatine:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
RobeÍ A. Evarts, Esq.

FORTHE BOARD:

to'1,* ß'*- 7,-
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42U.5.C. $ l395oo(f) and 42 C.F.R. $$ 405'1875 and.7877
Schedule of Providers

cc: John Bloom, Noridian Healthcare Solutions, LLC (J-F) (Certified w/Schedule of Providers)

Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule ofProviders)
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Certified Mail

Russell Kramer

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

RE: Expedited Judicial Review

QRS HMA 2006 DSH Medicare Managed Care Part C Days Group
PRRB Case No. 13-0312GC

f)ear Mr. Kramer:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March 16,

2018 request for expedited judicial review (EJR) (received March 19,2018) for the above-

referenced appeal. The Board's determination is set forth below'

The issue in these appeals is:

[W]hether Medicare A<lvantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v.

Sebelius, 7 46 F.3d 1 1 02 (D.C. Cir. 2014).1

Statutorv and Regulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS).'z Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

I Providers' EJR request at 1.
2 See 42U.5.C. $ 139sww(dXi)-(5);42 C.F.R. Part 412.
3 Id.
a See 42 tJ,5.C. g 139sww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly

tlispropórtionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..DPP.).6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifring

úospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/ssl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A ofthis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter' and the

denominator of which is the number of sucþ hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

services (,cMS,), and the Medicare contractors use cMS', calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U .5.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a pcrcentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible fo¡ medical
assistance under a State plan approved under subchapter XIX [the
lr4edicaid program], but who were not entítled to benefils under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

s See 42U.5.c. $ l39sww(dX5)0)(iXl); a2 c.F R. $ 412 106'
6 See 42U.S.C. $$ 139sww(d)(s)(FXi)(l) and (d)(5XF)(v); 42 c.F.R $ 412 106(cXÌ)'
1See42tJ.S,C- $$ l395ww(dXsXF)(iv) and (vii)-(xiii); 42 C F .R $ 412 106(d)'
8 Seø 42 U.S.C. $ l395ww(d)(5)(F)(vi).
,42 C.F.R. $ 4 r 2.106(bx2)-(3).
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The Medicare contmctor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the total number of patient days in the same period.l0

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U'S.C. $ 1395mm' The

sïa,c(tfe at 42 U.S.C. $ 1395mm(a)(5) provides for 'þayment to the eligible organization under

this section for individuals eruolled under this section with the organization and entitled to

benefits under part A of this subchapter and eruolled under part B of this subchapter . . ."

Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refened to as Medicare HMO patient care days.

In the September 4,7990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medica¡e
patients who receive care at a qualified HMO. Prior to Decer¡be¡

l, 1987, we were not able to isolate the days ofcare associated

with Medica¡e patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adj ustment].

However, as of December 1,1987 
' 

a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicale patients. Thereforc, since that timp we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Parl A.ll

with the creation of Medicare Parl c in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their

ro 42 c.F.R. s 4l2.lo6(bx4).
Ir of Health and Human Services
r2 55 led. Rcg. 35,990,39,994 (Sept 4, 1990).
t3 Id.
I4 The Medicare Part C program didnotbegin operating until January 1,1999. See P.L. 105-33, 1997HR2015,

codified as 42tJ.5.C. $ 1394w-21 Nore (c) "Eûollment Transition Rule.- An individual who is enrolled fin
Meãicarel on Decembãr 3 I 1998, with an eÌigible organization under . . [42 U.S.c. l395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare conhactors to calculate DSH payments for the fiscal

year 2001-2004. ts

No further guidance regarding the treatmefi of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that,

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C' those patient days

attributable to the beneficiary should not be included in the

Medicare fraclíon of the DSH patient percentage. These patient
days should be included in the count of total patient days in the

Medícare fraction (the denominator), and the paTient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included ín the numerator of the Medicaidfraclion . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C F.R.] $ a12.106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'t 7 In response to a conxrlent regarding this change, the Secretary explained that:

. . . Ile do agree that once Medicare beneficiaries elcct

Medícare Part C coverage, they are still, in some sense,

entitled to benefils under Medicare Parl A. We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated ín the May 19, 2003

proposed rule to ínclude the days associaled with M+C
beneficiaries ín the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fracîion . . . if the beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction' We are revising our

regulations at $ al2. 106(bX2)(i) to include the days

to be enroÌled with that organization on January l,l999,underpartCofTitleXVIII . . ifthat organization as a

contract under that part for providing services on January 1, 1999 , . . " This was also known as

Medicare+Choice. ihe Meãicare Prescription Drug, lmprovement and Modcmization Act of2003 (Pub.L. 108-

l?3), enacted on December 8,2003, replaced the Medicare+Choice program wíth the ñew Medicar€ Advantage

program under Part C of Title XVIll.
1569 Fed. Reg. 48,918, 49,099 (4u9 11,2004).
r668 Fed. Reg.27,154,2'7,208 (May I9,2003).
17 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare f¡action

of the DSH calculation.ls (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation'

Although the change in policy rcgarding42 c.F.R. $ 412.106(bx2xB) was included in the

Augusil l, 2004 Fãderai Register, no change to the regulato^ry language was published until

Aulust 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced tlat she had made

"tech¡ical 
"oneãtion.'ito 

the iegulatory language consistent with the change a¡nounced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of C ohtmbia in Allina Healthcare Services v. Sebelius,2o

vacated the FFy 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the Secretary has not acquiesced to that decision'

Providers' Request for EJR

The provide¡s explain that because the Secretary has not acquiesced to the decision in Allina, The

2004 regulation rèquiring Part C days be included in the Part A/SSI liaction and removed from

the Medicaid fractiãn remains in effect as set forth in 42 C.F.R. $g 412.106(bX2XiXB) and

(bx2xiiÐ(B) (the 2004 Rule). The Board is bound by ttle 2004 rule and the Providers and the

Providers contend that the Board should grant their request for EJR'

The Providers assert that, pusuant to 42Il.S.C. $ 1395oo(f(1), the Board must grant EJR if it
lacks the authority to deciãe a question of "law, regulation or CMS Ruling" raised by a provider'

The providers maintain that the Board is bound by the regulation, there are not factual issues in

dispute and the Boarcl tloes not have the legal authority to decide the issue. Further, the
próviders believe they have satisfiecl the jurisdictional requirements of the statute and the

regulatìons.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(fl(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specifrc legal question reievant to the specific matter at issue bccausc the legal question is a

cirallenge eìth"ito the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

tE ld.
re 72 Ped. F(eg. 47,130,47 ,384 (August 22, 2007).
20 746 F.3d I 102 (D.c. ctr.2014).
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Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2006.

For purposes of Board jurisdiction over a paÉicipant's appeals filed from a cost reporting period

thatinds on or before December 30,2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue

as a ,.self-disailowed cost," pursuant to the Supreme Court's reasoning set o* in Bethesda

Hospital Association v. Bowen.2

Submission of the Healthcare Provider Cost Reporting InþrmaTion System (HCRIS) Reçìorts In
Lieu of Notices of Program Reimbursement Q',/PRs)

# 8 Heärt of Florida Regional Medical Center; # 9 Pasco Regional Medical Center; # 10 Seven

Rivers Regional Medical Center; # 27 Harton Regional Medical Center; # 29 Medical Center of
Central Mesquite

The Providers refe¡enced above submitted HCRIS reports instead of their NPRs, the fìnal
determination of Medicare reimbrusemént for the 2006 cost reporting period. Medicare providers

are required to submit an annual cost report to a Medicare Administrative Contractor (previously

called Intermediary). The cost report contains provider information such as facility
characteristics, utilization data, cost and charges by cost center (in total and for Medioare),

Medicare settlement data, and financial statement data. CMS maintains the cost report data in

HCRIS.22 A HCRIS report is not a lìnal determination of Medicare reimbursement. The

regulation, 42 c.F.R. $ 405.1 835(bX3) (2008), states that a provider must submit a copy of the

intermediary determination under appeal as part of its hearing request. Since the Providers did

not submit a copy of its intermediary determination as required for Board jurisdiction, the Board

hereby dismisses the following Providers from the appeal: # 8 Heart of Florida Regional Medical

Center; # 9 Pasco Regional Medical Center; # 10 Seven Rivers Regional Medical Cen|er; t| 27

Harton Regio¡al Medical Center; # 29 Medical Center of Central Mesquite. Since jurisdiction

ou". u provid". is a prerequisite to granting a request for EJR, these Providers' request for EJR is

denied. S¿e 42 C.F.R. $ 405.18a2(a).

,r r08 s.ct. r255 (1988).
22 See https;//www.cmsgov/Research-Statistics-Data-and-systems/Downloadable-Public-Use-Files/Cost-Reports/
(last visited April 12,2018).
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EJR Determination

The Board has determined that participants involved with the instant EJR request have had Part

C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or

properly protested the appealed issue such that the Board hasjurisdiction to hear their respective

appeals. The Providers which filed appeals from revised NPRs have adjustments to the SSI

percentage, as required for jurisdiction. In addition, the participants' documentation shows that

the estimæed amount in controversy exceeds $50,000, as required for a group appeal23 and the

appeals were timely filed. The estimated amoìrnt in controversy is subject to recalculation by the

Medicare contractor fôr the actual final amount in each case.

Board's Analysis Regardine the Appealed Issue

The group appeals in this EJR involves the fiscal years 2006, thus the appealed cost reporting
period falls squarely within the time frame applicable to the secretary's FFY 2005 IPPS rule

being challenged. The Board recognizes that the D.C. Circuit vacated this regulation in Allina
for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only ci¡cuit-wide versus nationwide). see generally Grant Med. ctr.
v. Burwell,204 F. Supp. 3d68,17-82 (D'D'D.2016), appealfiled, No' 16-53i4 (D'C. Cir.' Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board we¡e to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located' See 42U S.C' $ l395oo(I)(1)' Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Reqarding the EJR Request

The Board finds that:

1) it hasjurisdiction over the matter for the subject year and that the

parlicipants in this group is entitled to a hearing before the Board except

as otherwise noted above;

2) based upon the participants' assetlions regarding 42 C.F R.

$g 412.106(bX2Xi)(B) and (bX2XiiÐ(B), there are no lindings oflàct
for resolution by the Board;

3) it is bound by the applicable existing Medicale law arrd regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(1XB) and (b)(2xiiÐ(B)' are valid.

23 See 42 C.F.k. $ 405.1837
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Accordingly, the Board finds that the question of the validity of 42 C.F'R. $$ 412'106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt of this decision to institute the appropriate action lbr judicial review. Since

this is the only issue under dispute, the Board hereby closes the case'

Board Members Participatine

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Robert A. Everts, Esq.

FORTHE BOARD:

U*|AA ß'.."."* /'-
L. Sue Andersen, Esq
Chai¡person

Enclosu¡es: 42U.5.C. $ 13 95oo(f)
Schedule of Providers

cc: Byron Lamprecht, Wisconsin Physician Service (Certified Mail ilSchedules of Providers)
Wilson Leong, ( Schetlules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES{g( Prov¡der Re¡mbu rsement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
47Q-786-267t

APR r 3 20tsCertified Mail

Russell Kramer

Quality Reimbursement Services
150 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

Dear Mr. Kramer:

RE: Expedited Judicial Review

QRS HMA 2007 DSH Medicare Managed Care Part C Days Group
PRRB CaseNo. 13-0313GC

The Provider Reimbu¡sement Review Board (Board) has reviewed the Providers' March 16,

201 g request for expedited judicial review (EJR) (received March 1 9, 2018) for the above-

referenced appeal. The Board's detemination is set forth below.

The issue in these appeals is:

[W]hether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare Fraction and added to the Medicaid

Fraction consistent with the decision of the United States Court of
Appeals for the Dist¡ict of Columbia in Allina Health Services v.

Sebel¡us, 7 46 F.3d 1 1 02 (D.C. C.ir. 201 4).1

Statutory and Resulatorv Backsround: Medicare DSH Pavment

Pa¡t A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

progtam has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS) 2 Under PPS, Medicare pays predetermined, standardizcd

ãmounts p"iaiicha.ge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement bascd on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

¡ Providers' EJR request at L
2 See 42 u .S.C. $ I39sww(d)(l)r(5):42 C F.R. Part 412
t Id.
a See 42 tJ.5.C. g l395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients'5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.nfÉ'1.u As-a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as á lSif, an¿ it also determines the amount of the DSH payment to a qualifuing

li;;tit"l-t rrr" npp is âefined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(vixD, defines the Medicare/sSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were enlitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefitS (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number ofsuch hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to beneJits under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(vi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the m¡mber of the hospital's patient days for such period which

consist of patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A ofthis subchapler, and the denominator of which is the total

number of the hospital's patient days for such period (emphasis

added)

s Sr,e 42tJ.S.C. $ l395ww(d)(s)(F)(iXl); a2 C FR. $ 412 106 
:

6 See 42rJ.S.C. $S rESs**(¿XsXrXiXI) and (dXsXFXv); a2 c F R $ al2 l06(c)(l)'
1 See 42tJ.S.c. $S l395ww(dx5xF)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)'
I See 42 U.S.C. $ l395ww(d)(5)(F)(vi)
e 42 C.F.R. $ 412.l o6(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A. a¡d divides that
number by the total number of patient days in the same period.l0

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing pa)'rnents to health maintena¡ce organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42U.5.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter a¡d en¡olled under parl B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 a¡e

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1 886(d)(5)(F)(vi) of the Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
'þatients who were entitled to benefits under Part A," we believe
it is appropriate to include the days associated witlì Medicare
patients who receive care at a qualified HMO. Prior to December
l, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a fteld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicale patients. Therefore, since that time we have been
including HMO days in the SSl/Meclicare percentage [of the DSH
adjustment].r2

At that time Medica¡e Part A paid for HMO services and patients continued to be eligible for
Part A.lr

With the creation of Medicare Parl C in 1997,t4 Medicare beneficiaries who opted for managed
care cove¡age under Medicare Part C we¡e no longer entitled to have payment made for their

ro 4z c.F.R. g 4r2.ro6(bx4).
ìr of Health and Human Services
¡2 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 ld.
14 The Medicare Part C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015,
codif ed as 42tJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enroìled [in
Medicare] on December 3 I 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.\s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient døys
attributable to the beneJìciary should not be included in the
Medicare fraction of the DSH patient percenlage. These paîient
days should be included in the count oftotal patient days in the
Medicare fracrion (the denominator), and the patíen|'s days Jôr the
M+C benelìciary who is also eligible for Medicaid would be
included in the numerator of the Medicaidfraction . . . (emphasis
added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . lI¡e do agree that once Medicare beneJìcíaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to beneJìts under Medìcare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as finul our proposul stated in the Muy 19, 2003
proposed rule to include the days associated v,ìth M+C'
beneficiaries in the Medicaidfractíon. Instead, we are
adopting a policy to include the paÍient days for M+C
beneJiciaríes in the Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patìent days will be included in
the numerator of the Medioa¡e fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

to be enrolled with that organization on January l, 1999, under part C of Title XVlll . . if that organization as a

contlact undff that part for providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modernization Act of2003 (Pub.L. 108-
173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
1668 F"d. R"g. 27,154,?7,208 (May lg,2oo3).
17 69 Fed. Reg. at 49,099.
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August I 1, 2004 Federal Register, no change to the regulatory language was published until
Alglst 22,2007 when the FFY 2008 fina.l rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical conections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Providers' Request for EJR

The Providers explain that because the Secretary has not acquiesced to the decision in Allina, the
2004 regulation requiring Part C days be included in the Part A./SSI fiaction and removed tiom
the Medicaid fraction ¡emains in effect as set forth in 42 C.F.R. $$ a12.106(b)(2)(i)(B) and

(bX2XiiÐ(B) (the 2004 Rule). The Board isboundbythe 2004 rule and the Providers and the

Providers contend that the Board should grant their request for EJR. '

The Providers assef úat, pursu ant to 42 U.S.C. $ 1395oo(f(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not havc thc legal authority to decide the issue. Further, the

Providers be.lieve they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Pulsuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R $ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Boa¡d has jurisdiction to
conduct a hearing on the specihc matter at issue; and (ii) the Board lacks the authority to decide a

specifio legal quest.ion relevant to the specilic mattcr at issuc bccausc thc lcgal qucstion is a
challenge either to the constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Rttling.

tE t)
te 72 Fed. Reg. 41,130, 47,384 (Algrrsl 22, 2007).
20 746 F. 3d I I02 (D.C. Cir.2014).
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Jurisdiclional Determination

The participants that comp¡ise the group appeals within this EJR request have filed appeals

involving fiscal yean 2007 .

For purposes of Board jurisdiction over a participant's appeals filed from a cost reporting period
that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issue

as a "self-disallowed cost," pursuant to the Supreme Court's ¡easoning set out in Bethesda
Hospital Association v. Bowen.2l

Submission of the Healthcare Provider Cost Reporting Information System (HCRIS) Reporrs In
Lieu of Notices of Program Reimbursement (NPRs)

Provider # 5 Seven Rivers Regional Medical Centef2 submitted a HCRIS report instead of its
NPR, the final determination of Medicare reimbursement for the 2007 cost reporting period.
Medicare providers are required to submit an annual cost report to a Medicare Administrative
Contractot (previously called Intermediary). The cost report contains provider information such

as facility characteristics, utilization data, cost and charges by cost cente¡ (in total and for
Medicare), Medicare settlement data, and financial statement data. CMS maintains the cost
report data in HCRIS.23 A HCRIS report is not a final determination of Medica¡e
reimbursernent. The regulation,42 C.F.R. $ 405.1835(bX3) (2008), states that a provider must
submit a copy of the intermediary determination under appeal as part of its hearing request.

Since the Providers did not submit a copy of its intermediary determination as required for Board
jurisdiction, the Boa¡d hereby dismisses the following # 5 Seveu Rive¡s Regional Medical Center
from the case. Since jurisdiction over a provider is a prerequisite to granting a request for EJR,
the Provider's request for EJR is denied. See 42 C.F.R. $ 405.1842(a).

EJR Determination

The Board has determined that participants involved with the instant E.lR request have had Part

C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board hasjurisdiction to hear their respective
appeals. The Providers which filed appeals from revised NPRs have adiustments to the SSI
percentage, as required for jurisdiction. ln addition, the participants' documentation shows that
the estimated alnount in controversy exceeds $50,000, as required I'or a group appeal2a and the

appeals were timely frled. The estimated amount in controversy is sub.iect to recalculation by the

Medicare contractor for the actual final amount in each case.

,r 'l 08 s.ct. 1255 (1988).
22 This Provider also failed to submit its original hearing request
2r See https://www.cms.gov/Research-Statistics-Data-and-Systems/l)ownloadable-Public-Use--F-iles/Cost-Reports/
(last visited April 12,2018).
2a See 42 C.F.R. S 405. 1837.
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Board's Analysis Regardine the Appealed Issue

The group appeals in this EJR involves the fiscal year 2007, thus the appealed cost reporting
period falls squarely within the time fiame applicable to the Secretary's FFY 2005 IPPS rule
being challenged. The Board recognizes that the D.C. Circuit vacated thi s regtlation in Allina
for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.
v- Burwell,204 F. Supp. 3d 68,77-82 (D.D.D. 2016), appealfiled,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the
D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ l395oo(Ð(1). Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. 25

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the
participants in this group is entitled to a hearing before the Board except
as othelwise noted above;

2) based upon the participants' assertions regarding 42 C.F.R.
gg 412.106(b)(2)(i)(B) and (bX2XiiÐ(B), thele are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whefher 42

c.F.R. $$ 412.106(b)(2)(t)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Boa¡d finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (b)(2)(iii)(B) properly fàlls within the provisions of42 U.S.C. $ 1395oo(t)(1) and hereby
grarìts the Providers' request for EJR for the issue and the subject year. The Providers have 60

25 On March 19,2018, onc ofthe Medicare contractors, Wisconsin Physicians Service ("WPS"), filed an objection
to the EJR request in a number ofcases identified in the EJR request. In its filing, Vy'PS argues that the Board should
deny the EJR request because the Board has the authority to decide the issue under appeal since it js not bound by
the Secretary's regulation that the federal district court v acated in Allina. The Board's explanation of its authority
regarding this issue addresses the arguments set out in WPS' chajlenge.
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days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes the case.

tsoard Members Participatine

.L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Robert A. Everts, Esq.

FORTHE BOARD:

l/r,1,ø ß,*Á
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ l395oo(f)
Schedule of Providers

r:c: Byron Lamprecht, Wisconsin Physician Service (Cerlified Mail w/Schedules of Ptoviders)
Wilson Leong, ( Schedules of Providers)
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CERTIFIED MAIL

James C. Ravindran, President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

RE: QRS 2008 DSH Medicaid Fraction Medicare Managed Care Part C Days Group
CIRP Group, PRRB Case No.I3-2306G

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 19,

2018 request for expedited judicial review (EJR). The Board's decision with respect to
jurisdiction and the EJR is set forth below.

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare AdÍantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSH Adjustrnent") Medicare fraction and added to the Mcdicaid
F¡action consistent with the decision ofthe United States Court of
Appeals for the Distrir"t of Colurnbia irl ,4llina lfealth Services v

Scbclius,746F.3d 1102 (D.C.Cir.2014)' ("The Part C Days

Issue")r

Statutory and Resulatory Backeround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

amoùnts p"idiicharge, subj ect to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a This case involves the hospital-specific DSH adjusturent, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-inoorrte patiettts.s

I Providers' EJR request at l.
2 See 42lJ.S.C. $ ì 395ww(dxl)-(5); 42 C.F.R. Part 412.
t ld.
a See 42 U.5.C. g l395ww(d)(5).
5 See 42U.5.C. $ l395ww(d)(5)(F)(ixl); a2 C.F.R. $ 412 Ì06
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP').6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifuing

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient was "entitled to benefits under part A'"

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXD, defìnes the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
we¡e made up of patients who (for such days) were entiîled to

benefits under part A of this subchapter and were entitled to
. supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under pafi A of this subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computecì annually by the Centers for Medicare & Medicaid

Services (,CMS), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e.

The statute, 42U.5.C. $ 1395ww(dX5)(FXvi)(II), defìnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entitled to benefts uncler

parf A of this subchapter, and the denominator of whíoh is the total

number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare cont1.actor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r0

6 See 42U.5.C. $$ 139sww(d)(s)(F)(i)(l) and (d)(sXFXv); 42 c.F R. $ a 12.106(c)(l)'
7 See 42lJ.S.C. $$ l395ww(d)(5)(FXiv) and (vii)-(xiii); 42 C.F R $ 412 106(d)
8 See 42U.5.c. $ l39sww(d)(s)(F)(vi).

'42 C.F.R. $ 4 r2. r06(bx2)-(3).
ro ¿2 c.F.R. g 4r2.lo6(bx4).
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Medicare Advantaqe Program

The Medicare program permits its beneficiaries to receive services tom managed care entities.
The managed caÍe statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals effolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days foi Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medica¡e HMO patient care days.

In the Septembet 4, 1990 Federal Register, the Secretaryrr stated that:

Based onthe language ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefìts under Part 4," we believe
it is appropriate to include the days associated with Medicare
pationts who receive care at a qualified HMO. Prior to December
1, 198'7 , v/e were not able to isolate the days of care associated

with Medicare patients in HMOs, ancl therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage lof the DSH
adjustment].12

At that time Medicare Pafi A paid for HMO services and patients continued to be eligible for
Parl A.13

With the creation of Medicare Part C in 1997,r4 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for thei¡
care under Part A. Consistent with the statutory change, CMS did not include Medicare Pafi C

| | of Health and Ht¡man Services.
12 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
tt ld.
14 The Medicare Part C program did not begin operating untiì January l,1999. See P.L. 105-33, 1997HR2015,
codifed as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 1998, with an eligible organization under. . [42 U.S.C. l395rnm] shall be considered

to be enrolled with that organization on Jarrualy l, 1999, ulder-part C ofTitle XVIII . . ifthat orgarìization as a

contract under that part for providing services on January I, lr999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescr¡ption Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIII.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No fuÍher guidance regarding the treatment ofPart C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed ru.les were published in
the Federal Register. In that notice the Secreta.ry stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits a¡e no longer administered under Part A
. . . . once a beneficiary elects Medícare Part C, those pafient days
attributable to the beneficíary should not be included in the
Medicare fraction of the DSH patient percentage. These patÌ.ent
days should be included in the count of total palient days in rhe
Medicare fraction (the denominalor), and the patient's days for the
M+C benefrciary who is also eligible for Medîcaid would be
included in lhe numerator oÍthe Medicaidfraction . . . (emphasis
added)r6

The Secretary puryortedly changed her position in the Federal fiscal year C'FFY) 2005 IPPS
final rule, by noting she was "revising our regulations at [a2 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . Iüe do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Parr A, We agree with
the commenter that these days should be included in the
Mcdicarc fraction of thc DSH calculation. Thcrcfore, we are
noÍ adopfing as fi,nal our propo,sal .staled in the May I 9, 2003
proposed rule lo include the days associated with M+C
beneficiaries ín the Medicaidfraction. Instead, we are
adopTing a policy to include lhc paticnt days for M+Ç
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the nùmerâtor of the Medica¡e fraction. We are revising onr
regulations at $ 412.106(bx2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

ì569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
I668 Fed. Reg.27,154,27,208 (May 19,2003).
17 69 Fed. Reg. at 49,099.
tB ld.
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Although the change in policy rcgarding 42 C.F.R. $ 412.106(bX2XB) was included in the
August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the. Medicare
fraction as of October 1,2004.

The U.S. Circuit Cout for the District of Columbia in I llina Healthcare Services v. Sebelius
(Allina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that
decision.2r More recently in Altina Heatth Servìces v. Pice (Allina II),22 the Court found that the
Secretary's 2004 attempt to change the standard to include Parl C days in the Medicare fraction
was vacated by I llina Health Services above. The Court found that the Secretary was required to
undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,
the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Allína,
the 2004 regulation requiring Part C days be included in the Parl A/SSI fraction and removed
from the Medicaid fraction remains in effect as set forth in 42 C.F.R. $$ 412.106(bX2XiXB) and
(b)(2xiiÐ(B) (Ihe 2004 Rule). The Board is bound by the 2004 rule and the Providers contend
that the Board should grant their request for EJR.

The Providers assert that, pusuant to 42U.5.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
disputc and thc Board docs not havc thc lcgal authority to dccidc the issue. Further, the
Providers believe they have satisfied the jurisdictional requirements ofthe statute ancl fhe
regulations.

Dccision of thc Board

Jurisdi ctional Determination

The parlicipants that comprise the group appeal in this EJR request have fìled appea.ls involving
fiscal year 2008.

For purposes of Board jurisdiction over a participant's appeal filed from a cost reporting period
that ends on or befo¡e l)ecember 30,2008, the participant may demonstrate dissatisfaction with
the amount of Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue
as a "self-disallowed cost," pusuant to thc Supreme Court's reasoning set out in Bethesda

te 72Fed,. Reg. 47,130, 47,384 (Aueùst 22,2007).

'zo 746 F.3d Il02 (D.C. Cir.20l4).
2ì P¡oviders' EJR request at l.
22 20)'1 WL 3137976 (D.C. Cir. July 25,2017).
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Ho,rpital A,ssociaîion v. Bowen.2r With respect to a participant's appeal filed from a cost
reporting period that ends on or after December 31, 2008, in order to demonstrate dissatisfaction
with the amount of Medicare payment for the appealed issue, a participant filing an appeal from
an original NPR must show that the Medicare contractor adjusted its SSI fraction when it settled
the participant's cost report or the participant must have self-disallowed the appealed issue by
filing its cost report under protest.2a

For any participant that files an appeal from a revised NPR issued after August 21 , 2008, the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.25 The Board notes that ali participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

Communiry Memorial Hospital of SB (05-ß9a); FYE l2/31/2008 (Participant #3)

The Provider's revised NPR which was issued May 17 ,2013 is the subject of this appeal. The
revised NPR was issued as the result ofthe Provider's request that the Medicare Contractor
reopen the cost repoft to revise Medicaid eligible days. The Medicare Contractor agreed to
reopen the cost reporl to revise Medicaid eligible days and issued the revised NPR. The Provider
identified audit adjustment #4 euld #5 which adjusted Medicaid Days and the DSH percentage.

Since the Part C days issue that is the subj ect of this appeal was not revised in the revised NPR,
the Board does not have jurisdiction over the Provider's appeal pursuant to 42 C.F.R. $

405.1889. This regulation states that any matter not specifically revised may not be considered
in any appeal of the revised determination. The Board hereby dismisses the Provide¡ from the
appeal and since jurisdiction is a prerequisite to granting EJR, the Provider's reqüest for EJR is
denied.

Mary Lanning Memorial Hospital (Mary Lanning) (28-0032); FyE 12/31/2008 (Participant #29)

and Stevens Healthcarc (50-0026); FYE 12/31/2008 (Participant 1143)26

On the Schedule ofProviders, Mary Lanning indicated that it self-disallowed the issue and listed
audit adjustment #46 which was an adjuslment to lhe allowable DSH percentage. There is uo
supporting documentation to show the Part C days or SSI Percentage issue was included in thè

Provider's protested amounts.

Stevens Heaìthcare also indicated, on the Schedule ofProviders, that it self-disallowed the issue

and listed audit adjustment #18 which removed amounts reported in protest related to non-
allowable general assistance days. There is no supporting documentation to show the Part C
days or SSI Percentage issue was included in the Provider's protested amounts.

Because the FYE in dispute for both ofthese participants ended 12131/2008 and because neither
pañicipant has evidence showing that the SSI percentage \¡/as protested, the Board does not have

,3 t08 s.cr. t255 (t988).
1a See 42 C-F.R. $ 405.1835 (2008).
25 See 42 C.F.R. $ 405. I 889(bXl ).
26 The FYE reflected on the Schedule of Providers for this participant contains a typographical error and shows

12/31/2009. Based on the documentation submitted, the conect FYE should be l2/3) /2008
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jurisdiction pursuant to 42 C.F.R. $ 405.1835. The Board hereby dismisses these Providers from
the appeal and since jurisdiction is a prerequisite to granting EJR, the Providers' requests for EJR
are denied.

Wuesthoff Memorial Hospital (10-0092); FYE 9/30/2008 (Participant #21)

On December 4,2017,The Board denied jurisdiction over the Medicaid Fraction Part C days
issue in the Provider's individual appeal (case no. I 3-3 106) as the Provider's revised NPR did
not adjust the Medicaid Fraction. The Board also denied the t¡ansfer of the Medicaid Fraction
Part C days issue to the subject group. Therefore, this Provider is not a participant in the group
and has been removed from the Schedule of Providers.

R e mainin g P ar t i c ip ant s

The Board has determined that the remaining participants involved with the instant EJR request
have had Part C days excluded from the Medicaid fraction or had a specific adjustment to the
SSI fraction, self-disailowed, or properly protested the appealed issue such that the Board has
jurisdiction to hear their respective appeals. In addition, the participants' documentation shows
that the Providers' appeals were timely filed and the estimated amount in controversy exceeds
$50,000, as required for a group appeal.z1 The estimated amount in conkoversy is subject to
recalculation by the Medicare contractor for the actual final amount.

Board's Analvsis Resardine the Appealed lssue

The group appeal in this EJR request covers fiscal year 2008, thus the appealed cost reporting
period falls squarely within the time frame applioable to the Ser:retary's FFY 2005 IPPS rule
being challenged. The Board recognizes that the D.C. Circuit vacated this rcguJation in Allina
for the time period at issue in these requests. However, the Secretary has not formally
acquiescéd to that vaçatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.g., only circuit'wide versus nationwi de). See generally Grant Med. Ctr.
v. Burwell, 204 F. Supp. 3d 68,77-82 (D.D.D. 2016), appeal fi/ed, No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D,C. Circuit is the only circnit to date thaf has vacated the regulation
and, if the Boald were to grant EJR, the Providers would have the right to bring suit in either the
D.C. Circuit or the circuit within which they are located. See 42 U.S.C. $ 1395oo(f(1). Based
on the above, the Board must conclude that it is otherwise bound by the regulation for pu¡poses
of this EJR request.

21 See 42 C.F.R. $ 405.1837
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Board's Decision Resarding the EJR Request

The Boa¡d finds that:

1) it has jurisdiction over the matter for the subject year and that the
participants in this group appeal are entitled to a hearing before the Board
except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulafion (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42
c.F.R. $$ 412.r06(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes case number 13-2306G.

Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq. FOR THE BOARD:

f,^trtr'8"',",*/^-
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedule of Providers

cc: Pam VanArsdale, National Government Serwices, Inc. (Certifred w/Schedule of Providers)
Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule of Providers)
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Corinna Goron
Healthcare Reimbursement Services, Inc.
17101 Preston Road
Suite 220
Dallas,TX75248

RE: EJR Determination

14-0868GC HRS FMOLHS 2010 DSH SSI Fraction Medicare Managed Care Part C Days Group

l4-1065GC HRS SCHS 2007 DSH SSI Fraction Medicare Managed Care Part C Days Group

15-2485GC HRS FMOLHS 2011 DSH Medicaid Fraction Medicare Managed Care Part C Days Grp

l5-263lGC HRS UHHS 2012 DSH SSI Fraction Medicare Managed Care Part C Days Group

15-2632GC HRS UHHS 2012 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

15-3004GC HRS THR 2010 DSH SSI Fraction Medica¡e Managed Care Pafi C Days Group
15-3005GC HRS THR 2010 DSH Medicaid Fraction Medicare Managed care Part c Days Group

15-3006GC HRS THR 201 I DSH Medicaid Fraction Medicare Managed Care Part C Days Group

l5-0540GC HRS LSU 2012 DSH SSI Fraction Medicare Managed Care Part C Days Group
15-0541GC HRS LSU 2012 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

15-1878GC HRS WKHS 2012 DSH SSI Fraction Medicare Managed Ca¡e Part C Days Group
15-1892CC HRS WKIIS 2012 DSH Medicaid Fraction Medicare Managed Care Part C Days Group

15-1967GC HRS SCHS 2012 DSH Medicaid Fraction Medicare Managefl Care Part.C Days Group

15-1977GC HRS ECHN 2011 DSH SSI Fraction Medicare Managed Ca¡e Part C Days Group
ls-tgTgGCHRS ECHN 201 1 'DSH Medicaid Fraction Medicare tr.lanagþd Care Part C Days Group

15-32g3GC HRS THR 2008 DSH SSI Fraction Meclicare Managed Care\Part C Days Group

Dear Ms. Goron:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March 21,

2018 requests for expedited judicial review (EJR) (received March23,2018). The Board's
decision with respect to ju¡isdiction and EJR is set forth below'

Issue in Dispute

The issr¡e in dispute in these cases is;

[W]hether Medicare Advantage Days ("Part C Days") should Ùe

removed from the disproportionate share hospital adjustment
("DSH Adjustment") Medicare fractiort aud added to the Medicaid
Fráction.l

I Providers' EJR request at I
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Statutory and Regulàtory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized
^u*o'o"t. p"iai."h*g", subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbu¡sement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that sèrve a significantly
disproportionate number of low-income patients')

A hospital may qualify for a DSH adjustment based on its disproportionate patient pelcentage

(,,Dpp).6 As a proxy for utilization by low-income patients, the DPP determi¡res a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.T The DPP is defined as the sum of two fractions expressed as percentages.s Those two

fracìions a¡e referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerato¡ of which is

the number of such hospitaÌ's patient days for such period which
were made up of patients who (for such days) were entiTled to

benefits under part A of this subchapter and were entitled to

supplemental sccurity income benefits (exoluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were macle up of patients who (for such

days) were entitled to benefits under part A of Lhis subchapter . , . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services c'cMS), and the Medicare contractols use cMS' cãlculation to compute a hospital's

DSH payment adjustment.e

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

2 See 42tJ.S.C. $ l395ww(d)(l)-(5) i 42 CF R. Part4t2.
3ld.
a See 42 U.S.C. d l395ww(dx5).
5 See 42 U.S.C. { I395ww(dX5)(Ð(iXI); 42 C.F.R $ 412 106'
6 See q2 t],S,.C. $$ l39sww(d)(s)(FXiXl) and (dXsXp)(v); 42 C F R $ al2 l06(c)(l)'
7 See42U.S.C. $$ l39sww(d)(5)(F)(iv) and (vii)-(xiii); 42 C F R $ 412 106(d)
8 .See 42 U.S.C. $ l395ww(d)(5)(F)(vi)
e 42 c.F.R. $ 4 r2. I o6(bx2)-(3).
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The fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were ;aot entitled to benefits under
part A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medica¡e Paft A, and divides that
numbei by the total number of patient days in the same period.r0

Medicare Advantaqe Program

The Medicare program permits its benefìciaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ l395mm. The

statute at 42 U.S.C. $ l395mm(a)(5) provides for "payment to the eligible organization under

this section fòr individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and en¡olled under part B ofthis subchapter ' . ."
Inpatient hospital days for Medicare beneficia¡ies enrolled in HMOs and CMPs prior to 1999 are

refened to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryrr stated that:

Based on the language of section t 886(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustrnelt colltputatiolt should irtclude
"patients who wore entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].
However, as of December 1,1987 , a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

Io ¿2 c.F.R. g 4l2.loó(bx4).
rr ofthe Depadment of Health and Human Services.
r'z 55 Fed. Reg.35,990,39,994 (Sept.4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. lJ

With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed

care coverage under Medicare Part C we¡e no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.1s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ('IPPS) prgposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once â beneflcialy has elected to join an M+C plar, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneJìciary elects Medicare Part C, those palient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage. These patient
days should be included in the count oftotal patíent days in the

Medicare fraction (the denom¡nalor), and the patient's days for the

M+C benertciary who ìs also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fìscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C'F.R.] $ a 12.106(b)(2)(i) to

include the days associated with [Part c] beneficiaries in the Medicare fraction of the DSH

calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

enti.tled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

lJ t)
t4 The Medicarc Pârt C program did not begin operating until January 1, 1999. See P.L. 105-33, 1997 FIR 2015,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decembèr 3l 1998, with an eligible organization undû . . . [42 U.S.C. l395mm] shall be conside¡ed

to be enr;lled with that organization on January l, 1999, under part C ofTitle XVllÌ . . ifthat organization as a

contract Lrnder that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L l08-

173), enacted on December 8, 2003, replaced the Mctlìcare+Choice plogram with the new Medicare Advantagc

program under Part C of Title XVIII.
¡569 Fed. Reg. 4 8,91 8, 49,099 (Aug. 1l,2004).
1668 F"d. R"g. 2'1,154,27,208 (May 19,2003)
¡? 69 Fed. Reg. at 49,099.
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Medicare ftaction of the DSH calculation. Therefore, we are

not acloþting as final ot.tr proposal stated in lhe May 19' 2003

proposed rule to include the days assocìated with M+C
beneJìciaries in the Medicaid fraction. Instedd, we are

adopting a policy to include the patient days þr M+C
beneficiaries in the Medicare fraction. . ' . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412. 1 06(b)(2)(i) to include the days

' associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare
fraction ofthe DSH calculation.

Althortgh the change in policy regarding 42 C.F'R. S 412.106(bX2)(B) was included in the

August 11,2004 Federal Register, no change to the regulato¡Y language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and armounced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

(Altina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that

àecision.2r More recently in Attina Heatth Services v. Price (Attina II),22 the Court found that the

Secrètary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by Atlina Health Services above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this dccision.

Providers' Requesf for EJR

The Providers explain that because the Secretary has not acquiesced to the decision in Allina, the

2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed from

the Medicaid fraction remains in el1èct as set forth in 42 C.F.R' $$ 412.106(bX2)(i)(B) and

(b)(2XiiiXB) (the 2004 Rule). The Board is bound by lhe 2004 rule and the Provide¡s contend

that the Boa¡d should grant their request 1-or ÈJR.

tB Id.
te 72 F ed. Reg. 47 ,130, 47 ,384 {Augrrst 22,2007).
20 746 F.3d | 102 (D.C. Cir.2014).
2r Providers' EJR request at L
22 2017 WL 313'79'76 (D.C. cir. July 25,201'7).
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The providers assert rhat, pursu ant to 42U.S.C. $ l395oo(f)(1), the Board must grant EJR if it

lacks the authority to dcciãe a question of "law, iegulation or CMS Ruling" raised by a provider'

ih" p.o.ridr., *aintain that the Board is bound by the regulation, there are no factual issues in

ãirput" *a the Board does not have the legal authority to decide the issue. Fu¡ther, the

práviders believe they have satisfied the jurisdictional requirements ofthe statute and the

regulations.

T)ecision of the Board

Pursuantto42U.S,C'$1395oo(f)(1)andtheregulationsat42C.F,R'$405.1842(Ð(1)(2017),
the Board is required to gruttt un ÉiÁ ttquest if it dete¡mines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter ãt issue; and (ii) the Board lacks the authority to decide

" 
.p""ifr" legal qiestion relevant to the specific matter at issue becaúse the legal question is a

"fräi""g" "iifr"t 
ìo the constitutionality of a provision of a statute oI to the substantive or

procedural validity of a regulation or CMS Ruling'

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

invoiving hscal years 2007 ,2008,2010,2011 and 2072'

For purposes of Board jurisdiction over a participant's appeals filed from a cost repofiing period

that ends on or before f)ecember 30, 2008, the pãrticipant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the ssl/Part c issue

as a 
,,self-disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda

Hospital Association v. Boien23 With respect to a participant's appeals filed from¿ cost

,"páairrg period that ends on or after D""".b..31, 2008, in order to demonstrate dissatisfaction

with the"amount of Medicare payment for the appealed issue, a participant filing an appeal from

an orilinal NPR must show thaithe Medicare contractor adjusted its SSl fraction when it settled

the panticipant,s cost repoú or theparticipartt urust have self-disallowed the appealed issue by

filing its còst report under protest.2a

ForanyparticipantthatfilesanappealfromarevisedNPRissuedafterAugust2l,2003,the
Sou.à tnty ttu. jurisdiction to heåi that participT1-llp¿"il of matters that the Medicare

"*t.à"to, 
,p""incally revised within thê revised NPR.25 The Board notes that all participant

.""1."ã ñplt appealsincluded within this EJR request were issued after August 21,2008'

Jurisdictional Determinations

I 5-0540GC HRS LSU 2012 DSH SSI Fraction Medicare Managed care Part C Days-Group

I5-0541GC HRS LSU 2012 DSH Medicaid Fraction Medicare Managed care Part C Days Group

,3 t08 s.cr. 1255 (1988).
2a See 42 C.F.R $ 405 1 835 (2008)
25 see 42 C.F.R. $ 405.1889(bXl) (i008).
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provider # 4 Earl K Long Medical Center indicated on the Schedule ofProviders that the Part C

ãrvrìg"" i" trr" above-õferenced appeals had been self-disallowed. Pursuant to the reg.lation,

ií c.r x. g a05.1835(a)(l)(ii) (200dt for cosr reporr periods ending on or after December 31,

ZõOS, u proul¿"r t us tìté iigirrto a hearing for an item that may not be allowable-on, a-cost report

ir-ti" ptãui¿o rt* pr"..ruãd it. right to claim dissatisfaction with the amount of Medicare

O"*.*. by following the procedirres for filing a cost report under protest. Board Rule 21'D'

iáãrrtifres ¡uriraiction ãocumentation required to demonstrate a claim for protested amounts'

i¡1, ln"tuï", a copy ofthe as-filed cost report protested_page and evidence ofprotest which is

,fr'-"iiri.iit".r påiestecl that ties to the amount claimed on the cost report and evidences a

frotest of the issue under appeal. In these cases, the Provider fumished a Worksheet E, Part A
'*i 

fr 
".t¡irg 

on Line 75 (t¡á fn" for protested amounts) and no list of protested amounts

¿o"ume"tinä a claim for ivledicare Paì C day issue. Sincethe Provider did not comply with the

."qui*-"oti of the regulation and Board Rule demonstrating it had claimed Part C Days as a

;;ä;;ã;";r, rheÉoard hereby dismiss Earl K. Long Medical Center ftom case numbers 15-

õs¿occ and l5-ó541GC. Since jurisdiction over an appeal is a prerequisite to granting a request

for EJR the provider's request foi EJR is hereby denied. See 42C.F.R. $ a05.18a2(a).

Case No. 15-1g67GC HRS SCHS 2012 DSH Medicaid Fractíon Medícare Managed care Paft c Days

Group

Provider # 3 Providence Hospital sisters of charity previously had the Medicaid Part c.Days

issue dismissed from its individual appeal on July 9,2015 in case number 15-0481. Included in

,ft"t.ir.irãl"Ao"al determination was á denial of the request to transfer into the Part C Medicaid

iå"ti"" gr"rp appeal. Since the Board previously denied jurisdiction over this Provider's appeal

arr¿ trans-fer, ìhe Êrovider is dismissed fiom this case for lack of jurisdiction. Since jurisdiction

i. u pt"t"quitit" to granting EJR, the Provider's request for EJR is hereby denied'

l5-1977GC HRS ECHN 201I DSH SSI þ',raction Medicare Managed care Part c Days,Group

15-l97gGC HRS ECHN 201 I DSH Medicaid Fraction Medicare Managed .Care Parl C Days Group

In these cases, the only two Providers in the cascs, Rockville General Hospital and Manchester

ftl"*oriuf Hoápital, bãth indicated that adjustment 10 was the subject of their respective appeals'

The narrative for adjustment 10 states that it is aJ'Memo Adjustment" stating that CMS will

fr.ovide contractors ïith a notice ofthe updated SSI cìata for use in [settling] the cost reports for

ã farticular nFy. . . .After publication ofihe data, the cost report would be settled after adjusting

the [as-filed] ssl [percentage]. The Board hereby f,rnds.that it lacks jurisdiction over the

providers and dismisses the Providers from the appeals because they did not have an adjustment

to the issue under appeal nor did they furnish evidence they protested the Part c issue as required

forBoard jurisdictiànunder42 C.F.i. $ 405.1835. Since the Board lacks jurisdiction over the

"pp""l. 
*iri"fr ;. a prerequisite to granting EJR, it hereby denies the Providers request for EJR'

ifr" goura hereby closes ca." nurrib"., 1,-19'77GCand 15-1979GC because there are no other

Providers remaining in the cases.
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case No. 15-32%Gë HRS THR 2008 DSH SSI Fractìon Medicure Managed care Part c Days

Group

In this case, # I Texas Health Harris Methodist Hospital Fort Worth, appealed from a revised

NpR an. identified adjustrnenii as the subject ofth; dispute. Adjustment 4was used to include

additional Medicaid eligible days on S-3 and to update the DSH payment catg{a1io1' There was

no adjustment to rhe sst percãtaie:or to part_c D_ays. The Board finds that it lacks jurisdiction

á.r"i t""u, H"ulth Hanis Methodist Hospital Fort Worth because the regulation' 42 C'F'R'

õ ¿ós. ilãõiul, rr-its appeals of revised ÑpRs to matteïs that are specifically revised in the

revised determination. since À¿juri-*t ¿ did not adjusf the SSI percentage or Partc Days the

so*d¿o..nothavejurisdictionovertheProvideranddismissestheProviderfromthecase'
Since jurisdictio' on", u proulã"rls appeal is a prerequisite to granting jurisdiction, the Board

hereby denies the Provider's request for EJR'

EJR Determination fo¡ the Remainine Providers

The Board has determined that the remaining participants involved with the instant EJR requests

have had part C days excluded i.o-,ft" Meãicaid frãction, had a specific adjustment to the SSI

fraction, or properly prot"s"ã tf* ãlp.ufed issue such that the Board has jurisdiction to hear their

;"rp";;ñJppåls.',In addition, theladcipants' clocumentation shows that the estimated amount

i;-;"*"t"ir; 
"xceeds 

$50,00ó, u' àq'i'"ì for a group appeal26 and the appeals were timely

filed. The estimated amount in contro,rersy is subjeit to recalculation by the Medicare conÍactor

for the actual fìnal ámount in each case'

Board's Analvsis Regardine the Appealed Issue

ThegroupappealsintheseEJRrequestsspan{iscalyears20oT'2008,2010,20111and2012,thus
trr" 

"îp"ir.d 
à"sr reporting periods fall squarely within rhe time frame applicable to the

É;;å;t;, FFy 20ô5 IPrs rute bei"g challengeo.. the Board recognizes that the D.c' circuit

"""ãi"ãí,i, 
regularion in,Sti¡iofor tñe time páiod ut issue in these requests. However, the

Sá".",-j fru. ñot formally u.qri".""¿ to thaivacatu¡ and, in this regard, has not prrblished any

guidancá on how the vacatur is being implemented (e g''^only circuit-wide '¿ersus- - -
;;;tÑtd") & e generallv Grant ñed 

-Ctr' 
v Burwetl' 204 F Supp' 3d 68' 77-8-2.(D'D'D'

ioiài, 
'ppía nt"la,N"' tø-ilti (D'c' cir',.oct ?1 '2.016)' 

Moreover' the D'c' circuit is the

ã"fV'"'itå,iit a ¿ate that has vacated the regulation an 
-' 

if the Board were to grant EJR' the

providers would have t¡e righiio b.ing suî in either the D.C' Circuit or the circuit within which

itõ 
^ì" 

i""""J,. see qzu s.õ. $ 139íoo(Ð-(1). Based on rhe above, the Board must conclude

thai it is otherwise bound by the regulation for purposes of this EJR request'

Board's Decision Regardine the EJR Request

The Board finds that:

26 See 42 C.F.R. $ 405 1837
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l) it has jurisdiction oveï the lnatter for the subjeot years and that the

participants in these group appeals- are entitled to a hearing before the

Èoard èxcept as otherwise noted above;

2) based upon the participants'assÍi9:ìlTclding 42 C'F R'-' 
õõiiz.iootultjltilfsjand (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405'1867); and

4) it is without the authority to decide theìe-gal qu€stion of whether 42
' 

C.F.R. $$ 412'106(bx2)iÐ(B) an¿ (b)(2xiiD@)' are valid'

Accordingly,theBoardfindsthatthequestionofthevaliditvgf12-C,l^\ $$41.2'106(bX2XÐ(B).a^nãôtirxt'i(Ð 
prop"rlv rai. *itrlin trt" p¡ovisions of 42 U'S'C' $ 139soo(f)(1) and herebv

grants the providers, request iãr eJR ior the issue and the subj ect years. The Providers have 60

ã;;;;r;; ,h; ,;eipt ofthis dìcision to institute the appropriate action for judicial review. since

,ftit it ,it" .tly issuc under dispute, the Board hereby closes these cases'

Board Members ParticiPating:

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA' CPC-A

Robert A. Everts, Esq.

FOR THE BOARD:

(ûra C"
L. Sue Andersen, Esq
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: Mounir Kamal, Novitas (Certified Mail w/Sohedules of Providers)
jt¿iift Cummings, CGS Administrators (Certified Mail w/schedules of Providers)

Pam VanArsdalã, NGS (Certified Mail Schedules of Providers)

wli.on r-"o"e, rSs 1*ls"n"aúles ofProviders)
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1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2I2O7
470-7A6-267r

APR I 3 2o1B

CertifÏed Mail

Russell R. Kramer
Quality Reimbursement Services

I 50 N. Santa Anita Avenue
Suite 5704
Arcadia, CA 91006

Dear Mr. Kramer:

The Provider Reimbursement Review Board (Board) has reviewed the March 16, 2018 request

for expedited judicial review (EJR) (received March 19, 2018) for the above-¡eferenced appeal'

The Board's determination is set forlh below

The issue in this appeal is:

[W]hether Medicare Advantage Days ("Part C Days") should be

iernoved from the disproportionate share hospital adjustment

("DSH Adjustment") Medicare Fraction and added to the Medicaid

Èraction cònsistent with the decision ofthe United States Court of
Appeals for the District of Columbia in I llina Health Services v-

Siielius, 1 46 F.3d 1 102 (D'C Cir' 2014)'l

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

p.og.u- has paid most hosþitals for the operating costs of inpatient hospital services under the

prospectìve payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

ã-oirn* p". ait"ttutg", subjeòt to certain payment adjustments 3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

,p""ifi" fu"tor..a These cases involvelhe hospital-specific DSH adjustment, which requires the

RE:

I Providcrs' EJR request at ì.
2 See42U.5.C. $ l395ww(d)(l)-(5);42 C F R Part4l2
3 Id.
4 See 42 U .5.C. $ l395ww(dX5).

Expedited Judicial Review Determination

QRS 2006 DSH Managed Care Part C Days

PRRB Case No. 09-0996G
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Secretary to provide increased PPS payments tr-r hospitals that servc a significantly

disproportionate nurrber of low-income patlents'"

AhospitalmayqualifyforaDSHajustmentbasedonitsdisproportionatepatientpefcentage
i;öpÞ;il Àr'" ii")(v r",,tii"uti""íy low-income patients, the DPP determines a hospital's

à*iiã"áìi* ã, å osfu, un¿ it also detérmines the amount of the DSH pavmeni to a qualifving

hospital.T The DPP i, ¿"frn"ã u, tt" sum of two fractions expressed-as pe.rcentages'8 {hose two

fractions are referred to u. tt 
" 

itU"à1"."/SSI" fraction and the "Medicaid" fraction' Both of

ttresefractionsconsiderwhetherapatientu'as''entitledtobenefitsunderpartA.''

Thestatute,42U.S,C.$1395ww(dX5)(FXviXD,definestheMedicare/SSlfractionas:

the fraction (expressed as a percentage)' the numerator of which is

the number of such hospital;s patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under p;il A of lhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) unáer subchapter XVI of this chapter' and the

denominator of ihich is the number of such hospital's patient days

for suoh fiscal year which were made up ofpalients who (for such

days) were enitled to benefits under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/sSl fraction is computed annually by the centers for Medicare & Medicaid

i"-i""" C.CfrlS',), and the Medicäre contractors uie CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Il), defines the Medicaid fraction as:

the fraction (expresscd as a percentage)' the numerator of which is

the number of tle hospital's patient days for such period which

consistofpatientswhõ(forsuchdays)wereeligibleformedical
assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entilled to benefits under

part A of ihis subciapter' and the denominator of which is the total

number of the hospiial's patient days for such period' (emphasis

added)

5See42u.S.C.$ l395ww(dXs X FXjXI); 42CFR $412 106'

" s";;;u.l:.¿. $$ r¡ss**(ãXsxr)(i)(l) and (dX5)(FX"I ?*c:F T .$ 
al2 l06(cXl)'

' s"" qz u.l.c. öS r ¡ss**i¿its)triaivi and (vii)-(xiii); 42 c F R $ 412 106(d)

I S¿e 42 U.S.C. $ l395ww(d)(5)(F)(vi)'
,42 C.F.R. $ 4 t 2.106(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient dâys ofservice for

which patients were eligible for Medicaid but not cntitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period'10

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed óu.. .tutui" implementing payments to health maintenance organizations

("HMOs"iand competitive medical plans ("CMPs") is found at 42 U'S'C' $ 1395mm' The

ìtut rt. ut 42 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . ' '"
Inpatient hospiial days for Medicaré beneficiaries eruolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe r 4,1990 Federal Register, the Secretaryìr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42

U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"pátitntt who were entitled to benefits under Part A'''we believe

li is appropriate to inciude the days associated with Medicare

patienß who receive care at a qualified HMO' Prior to December

1, tstl,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with

Medicare patients. Therel'ore, since that time we have been

including ÈMO tiays in the SSl/Mcdicarc percentage [of the DSÍI

adj ustmentJ.l2

At that time Mcdicare Pafi Â paid for HMo services and patients continued to be eligible for

Parl A.l3

With the creation of Medicare Pa¡t C in 1997,r4 Medicare beneficiaries who opted for managed

care coverage under Medica¡e Parl C were no longer entitled to have payment made for their

Io ¿2 c.F.n. g 4l2.to6(bx4).
¡ | of Health and Human Services
¡2 55 Fed. 'lteg.35,990,39,994 (Sept 4, 1990)
t3 ld.
ra The Medicare Part C progam did not begin operating until Jal]uary I'1999. See P.L. 105-33, 1997HR2015,

"oi,¡na ^ 
+Z U-S.C. g 1397w-21 Note (c):'Eûollment Transition Rule - An individual who is enrolled fin
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care under Part A. Consistent with the statutory change, CMS did not include Medica¡e Part C

åãy, in,fr" SSf ratios used by the Medicare oontlactols to calculate DSH payments for the fiscal

year 2001-2004.t)

No further guidance regarding the treatment of Part c day-s in the DSH calculation was provided

until the Z0õ+ mpatieniProspective Payment System ("1pPS) proposed rules were published in

the Federal Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C' those patient days

attributable to the beneficiary should not be included in the

Medicare fraction ofthe DSH patient percentage These patient

clays shoitd be included in the counl of tolal patient days in the

ù[edicare fraction (\he denominator)' and the patient's days for the

M+C benbficiary who is also eligible for Medicaid would be

included in the numeralor of the Medicaidfractíon ' ' (emphasis

added)r6

The secrctary purportedly changcd her position in the Federal fiscal year ("FFY") 2005 rPPS

final rule, bynoting she was..revising our regulations at [42 C.F.R.'| $ a12.106(b\2)(i) to

i""f"¿" tú" äays asiociated with [Part C] benefreiaries in_the Medicare fraction of the DSH

"àl"ulatio.r."'r' 
In response to a oômment regarding this change, the Secretary explained that:

. . . lle do agree that once Medicare beneficiaries elect

Medicare Part C coverage, They are still, in some sense'

entitled to benefits under Medicare Part A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

not adopting as final our proposal stated in the May 19' 2003

propotrd ,utt to include The tÌuys associated with M t C
-beieficiaries 

in the Medicaidfraction lnslead' we are

rtdoþtíng a policy to include the patient days for M+C
beríeficlaries in the Medicare fraction ' ' ' ifthe beneficiary

is alio an SSI recipient, the patient days will be included in

Medicare]onDecembel3ll998,w¡thaneligibleorganizationundel...[42U.S'c.1395mm]shallbeconsidered
to be enro-lled with that organization on Januã=ry I , I t99, under part C of Title XVì f I ' if that organ ization as a

"ãnti*t 
un¿". t¡ut part foiproviding services on January 1' 1999 ' ' " This was also known as

Veàilare+Cho¡ce. îh" Meá¡"ar" Prãscription Drug, Improvement and Modemization Act of2003 (Pub L' 108-

jZãj, 
""*,"J - December 8, 2003, repläced the Medicare+Choice program with the new Medicafe Advantage

program under Patt C ofTide XVIII
i56t Fed. Reg. 48,918, 49,099 (Aue,. 1l'2004).
f668 F"d. F(eg.27,154,27,208 (May l9' 2003)'
r? ó9 Fed. Reg. at 49,099.
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the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(bx2)(i) to includc thc days

asiociated with M+C beneficiaries in the Medicare fraction

ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

Augusil1, 2004 F;deral Register, no change to the reguiatory language was published until

Auiust22',2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made

"tech¡ical correõtions" to the regulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia in I llína Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not-binding

in actions by other hospitals. Furlher, the secretary has not acquiesced to that decision'zl

Providers' Reouest for EJR

The providers explain that because the Secretary has not acquiesced to the tleoision in l//irø the

2004 regulation rèquiring Parr C days be included in the Part A/SSI fraction and removed from

the Medicaid fractiòn remains in effect as set forth in 42 c.F.R. $$ 412.106(bX2Xi)(B) and

(bX2XiiÐ(B) (the 2004Rule). The Board is boundby the 2004 rule and the Providers contend

that the Board should grant their request for EJR'

t8 ld.
te 72 Fed,. F:eg. 47 ,130, 4'1 ,384 (Arlgust 22,2007)

')o 746 F.3d r l 02 (D.c. c¡r. 20l4).
2t lune26,20l7 EJR Request at 1.

The Providers asseft that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must glant EJR if it
lacks the authority to deciãe a question of "law, regulation or CMS Ruling" raised by a provider

The providers máintain that the Board is bound by the rcgulation, there are no factual issues in

dispute and the Board does not have the legal authority to decide the issue. Further, the
proìiders believe they have satisfied the jurisdictional requirements of the statute and the

regulations.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017)'the

Board is required to giant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a háaring on the specific matter at issue; and (ii) the Board lacks the authority to decide a
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specific legal question relevant to the specific mattel at issue because the legal question is a

;'h;ä;;;; 
":ih"ito 

the constitJionutity ofä p.ouitior ofa statute or to the substantive or procedural

validityof a regulation or CMS Ruling'

Jurisdictional Determination

The participants that comprise the group appeal within this EJR request have hled appeals

involving fiscal Year 2006,

ForpurposesofBoardjurisdictionoveraparticipanl'sappealsfiledfromacostleportingperiod
that ends on or before O"""-U". ã0, ZOOS, ttre pärticip*! .uy demonstrate dissatisfaction with

the amount of M"di"u.e ."i-burseáent foi theãppeaied issue by claiming the sSVPart C issue

as a 
.,self-disallowed cost,,, pursuant to the supréme court's reasonin g set otÍ in Bethesda

Hospital Associatíon v. Bowen.22

Foranyparticipantthatfilesanappealfroma.revisedNPRissuedafterAugust2l,2003'the-gãa.l.¿ 
ä"ry h^J.jurisdiction to hear that participanl's appeal ol matters that the Medicare

.o*ã*, ,p""incally revised within the revised NPR.23 The Board notes that all participant

,""i*¿ ñpn 
"ppealsincluded 

within this EJR request were issued after August 21, 2008.

Issue not Included in original Hearìng Request or Added to Indiridual Appeal beþre Transfer to

the Group

# 1 parkview Medical center, # 4 The william Backus Hospital; # 1i SL Cloud Hospital; #12

rr¡".""g"ir.r" valley Hospitai:; #14 Sanford uSD Medical cenrer; # 15 Baptist st. Anthony

Health õystem; # Zi St' Luke's Episcopal Hospital

The providers above filed hearing requests which did specifically identify the Part c Days issue

as an issue in the hearing requestlThå Providers transferred the Part C issue to the current group

;p"^i;;";;""r, there iã no'evidence that the parr C issue was ever added to the individual

appeals.

PriortoAugust2l,2}Os,theeffectivedateoftheBoard'srevisedgovemingregulations'a
p.å,ri¿". 

"oit¿ 
add an issue to au appeal prior to the commencement of the hearing

;;;;ãì;;;:;4 '5 
Effective À'e"iä1, 2'008, for appeals.pending before the Board prior to that

ã"r", 
" 

p.ãîi¿". that wishedì;;àded one or more isiues to an appeal must have done so within

ãõ áävJ"f tf," effective date ofthe new regulations (October 20' 2008) or 60 days after the

expiration of the 1gg_day uppJf"rioa, *"hi"h"rr". *ur later.26 subsequent to that period, the

22 108 s.ct. 1255 (1988).
23 See 42 C.F.R. S 405.1 889(bxl ).
24 42 c.F.R. $ 405.1841(a) (2006).
25 A number of the individual provider appeals werc filed prior^to August 2l , 200E,_hence,-the reguìation, 42 c F R'

S 405.1 841(2006) is upplicaUle to ui-áJ;l'n of tt'" tit" tome ofthe cases were pending before the Board'

2"6 7J Fed. Reg. 30,190, 30'2a0 (May 23' 2008)
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regulation,42C'F.R.$405'1s35(c)(2008),permitsproviderstoaddissucstoahearingrequest
iiil;;;,¡. .eceiuä¿ rrv tf* boià no íot"t t¡* 60 days after the expiration of the 180-dav

"ppJ 
p"rl"¿. since there is no evidence that the providers timely appealed the Part c.issue or

added the issue to their indiviãuaì appeals before transfering the issue, as required by 42 C'F'R'

Ñ +os.ialst"lr2008) and ¿Oilsairãi (2006),.the.Board concludes it lacksjurisdiction over the

identified providers because they do'noì ha,r" ti-"ly appeals of the Part C days issue' The Board

hl'öái;it."; the followinË Érãviders from the ::::n, t Parkview Medical Center; # 4 The

wilriu- su.tu, Hospital; + fi it. clou¿ Hospital; #12 M-onongahela valley H-o,sprtal; #14

sanford uSD Medical center; # 15 Baptist st. AnthonY Health system; and # 27 St' Luke's

ñ.ñ"1 H;.p,tal. Since juüsdi"iio" ou.. ul uplg:l is a prerequisite to granting a request for

gin, tfr" Boará denies the Providers' request for EJR'

Revised NPR APPeal

# 26 Via Christi Regional Medical Center

The provider,s october 16,2009 revised NPR is the subject of this appeal. The revised NPR

*ã, i.*"¿ as the result ofthe provider's request that the Medicare Cont¡actor reopen the cost

report to revise eligible, ,rnpuiã V"ai.u.e dåuctibles and coinsurance for Medicare/Medicaid

"rãrrå.,", 
¿u't, adãitional ivfedicaid eligible days and Glr4E FTEs' The Medicare Contractor

agreed to leopen the cost report to revisã the costs identified by the Provider and issued the

revised NpR revising those.uttl.". si""" the Part C days issue that is the subject ofthis appeal

was not revised in the reviseJ ÑpR, the Board does not have jurisdiction ovcr the Provider's

;õ;i;;;.;; to ¿z c.p.n.ï+ol.t8s9. Thir^."gularion states that any mauer not specifically

,åå."¿ À"V not be considereå in *y appeal of the revised determination' The Board hereby

dismisses the provider from the uppäut'unC since jurisdiction is a prerequisite to granting EJR,

the Provider's request for EJR is denied'

Lack of Representdtion Letter

#17 Stevens Healthcare

TheGroupRepresentativefiledthehearingrequest.in.th-eindividualappealandth,etransfened
the Pafi C days issue to current g'ottp oppál .The 

jurisdiction documents do not contain a letter

i;;-;;"p;.""rtative of the proii¿ei aut-horizi.rg representation by the Group Representative as

;"qrt;;Jty Board Rule 5.4 [ leuer desiglating the represenrative must be on the Provider's

letterhead and signed by rfr"'å*n"io. ofñ"",- oith" Provider)' Furlhe¡, the hospital representative

didnotsignanyofthero..,fo.th.o.iginalhearingrequestauthorizingrepresentationnordid
the hospital representative .ign ilr" ;.n"õu"st to Transfer Issue to A Group" form authorizing the

transfer of the part c Days i.î" i-. the original hearing request to the group appeal. Since the

óiouf n"pr"r"rrtative hâs not cle'ronstratcd that it is the authorized representative of the

provider as required by g"*åïtl" i.+ the Board hereby dismisses Stevens Healthcare from the

group and denies the Provider's request for EJR'
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EJR Determination fbr the Remaining Providers

The Board has determined that remaining participants involved with the instant EJR request have

il l;õ ã;tr excluded from the Mediõaid fraction, had a specific.adjustment to the SSI

tiaction, or pioperly protested the appealed issue such that the Board has jurisdiction to hear their

;;;;ti; ópàs. In addition, the-participants' documentation shows that the estimated amount

in controversy exceeds $50,00ó, as àquired for 1 çroup appeal2l and the appeals were timely2s

filed. The estimated amount in controversy is subject to recalculation by the Medica¡e contractor

for the actual final amount in each case.

Board's Analvsis Reearding the ABpgaþd-ls!]le

The Provider's cost reporting periods in the appeal are for fiscal year 2006, thus the appealed

cost repo.ting period fàils sq'uarely within the iime frame applicable to.the Secretary's FFY 2005

ipps *r" being challenged. The board recognizes that the D.C. Circuit vacated this regulation

in A.tt¡na for thã time peiiod at issue in these iequests. However, the Secretary has not formally

acquiescedtothatvacaturand,inthisregard,hasnotpublishedanyguidanceonhowthevacatur
is úeing implemented 1e.g., oniy circuiçivide ver-sus.nationwide). See generally Grant Med Ctr'

v. B;urí,eil,'204F. Supp. 3d 68,77'82 (D'D D' 2016), appealfii¿d' No' 16-5314-(D'C' Cir'' Oct

3l , tilq. Moreover, ìhe D.C. Circuit is the only circuit to date that has vacated the regulation

ancl, if the Board were to grant EJR, the Provideis would have the right to bring suit in either the

D.i. Circuit or the circuif within *ii"h th"y are located. See 42 tJ.S.C. $ 1395oo(1)(1). tsased

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Reearding the EJR Request

The Boarcl finds that:

1) it has jurisdiction over the matter for the subjeot year and that the
' 

participants in this group appeal are entitled to a hearing before the Boarcl

except as otherwise noted above;

2) based upon the participants' assertions regarding 42 C'F'R'-' 
$$ 41 2.ì 06(b)(iXÐ(B) and (b)(2)(iiiXB), theie are no findings of fact

for resolution bY the Board;

21 See 42 C.F.R. $ 405.1837.

" p.o"iã"i + z¡ ðt. Fran"is Hospital's appeal was r.eceived 136 days affer the issuance of its NPR Pursuant to

¿Os. isollal( I )tliD tt," aate ofré""ìpioiihe finat determ inarion,by the Prov¡der is presumed to be 5 days alÌer the

date ofissuance ofthe finaÌ determiLiion. rn" provider appeal must be received by the Board no later 
-tlìan 

180

;;;;ft;;;h" ¡; "i 
r.eceipt of thc irnal determination (42 

-C.F,R 
g r835(aX3)(i)) ln this case,.the 180'hdavwas

üá;;;; Day, a Federat holiday. under 42 C.F.R. g 405. I 803(c)(3), where rhe last dav of a filing period is a

f"i"r"l Lø í"1;ãuy.rt . d"uatin" ioliiitÃ It i¡" ""*t 
business áay, consequently the Provider's appeal is deemed

timely..
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3)itisboundbytheapplicableexistirrgMedicalela\¡r'andregulation(42
C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c'FR. $$^412'106(bx2xÐ(B)

*J ftièiilífe) properly falls within the provisions of 42 U'S'C' $ 1395oo(f)(1) and herebv

g.unà tì.,é Þ.óìiáeìs' request for EJR for the issue and the subject year. The Providers have 60

ãu!, ao¡n tlr" ,"ceipt ofihis decision to institute the appropriate action for judicial review' Since

this is the only issuè under dispute, the Board hereby closes these cases'

Board Members participating:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FORTHE BOARD

Board Member

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: John Bloom, Noridian Healthcare Solutions (certifred Mail dschedules of Providers)

Wilson Leong, (w/Schedules of Providers)



. 
DEPARiMENT OF HEALTH & HUMAN SERVICES- -,& Provider Re¡mbursement Review Board

1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2O7
4to-746-267r
APR l.6 ?018

CERTIFIED MAIL

Toyon Associates, Inc.
Lisa Ellis
Director - Client Services
1800 Sutter Street, Suite 600
Concord, CA94520-2546

RE: Community Hospital of the Monterey Peninsula

Provider No.: 05-0145
FYE: 12131/11

PRRB CaseNo.:16-2271

Noridian Healthcare Solutions
Lor¡aine Frewert
Appeals Coordinator - Jurisdiction E
P.O. Box 6782
Fargo, ND 58108-6782

Dear Ms. Ellis and Ms. Frewert,

The Provider Reimbursement Review Board (the Board) has reviewed jurisdiction in the above-

referenced appeal. The Board's jurisdictional decision is set forth below.

Background

The Provider submitted a request for hearing on August 18,2016, based on a Notice ofProgram

Reimbursement (.NPR') dated February 25,2016. The hearing request included thirteen

issues. Eight issues have been transferred to group appeals. One issue was withdrawn. One of the

four issuei remaining in the appeal is Issue No. 12 - Medicare Disproportionate Share Hospital

(DSH) Payments - SSI Ratio Alignment to Provider's Cost Reporting Year. The Medicare

Contractor submitted a jurisdictional challenge on this issue on March 30, 2018.

Medicare Contractor's Position

The Medicare Contractor contends thal the decision to realign a hospital's SSI percentage is a

hospital election, not a Medicare Contractor determination. The Hospital must make a formal

request to CMS, through its Medicate Contractor, in order to receive a realigned SSI percentage.

Onìe the hospital elects to use its own fiscal year end, it is bound by that decision, regardless of
reimbursement impact.l

The Medicare Contractor argues that the regulations at 42 C.F.R. $ 405.1835 specify the criteria

for a provider's right to a PRRB hearing. The regulations specify that the Provider has a right to

a PRRB hearing for specific items claimed for a cost reporting period covered by an

intermediary or secretary determination which affect a provider's reimbursement. A
deternli¡atió¡ is defined at 42 C.F.R. g a05.1S01(a) as "...a determination of the amount of total

I Medicare Cont¡actor's jurisdictional challenge at 4.
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amount of payment due to the hospital, pursuant to $ 405.1803 following the close ofthe

hospital's óoit reporting period'..".2

The Medicare Contractoï contends that it did not and cannot make a determination in

terms of the Provider's SSI percentage realignment. The only party that can make the

election regarding the fiscal year end for the SSI percentage is the Provider. Since there is

not a Medilcare Cãntractor determination for the Provider to contest, the Board does not

have jurisdiction over this issue, pursuant to 42 C.F.R. $ 405.1803. It is the Medicare

Contiactor's position that realignment is not an appropriate issue to include as an appeal

issue.3

Board's Decision

Pursuanrto 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840, aproviderhas aright

to a hearing befo¡e the-Board with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the final determination of the intermediary, the amount in controversy is

$ 10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 1 80 days

of the date ofreceipt ofthe final determination.

The Board concludes that it does not have jurisdiction over the SSI Ratio Realignment issue in

the appeal because there is no frnal determination from which the Provider is appealing, and

dismisses the issue from the appeal. tJndet 42 C.F.R. $ 412.106(b)(3) a hospitai can, ifit prefers,

use its cost reporting period dãfa instead of the federal frscal year data in deteminirrg the DSH

Medicare fracìion. Íile decision to use its own cost reporling period is the hospital's alone,

which then must submit a written request to the Meclicare Contractor. Without this request it is '

not possible for the Medicare Contractor to have issued a final determination from which the

Provider could appeal. Furthermore, even if a Provider had requested a realignment from the

federal fiscal y"áito itr cost reporting year,42 C.F.R. $ 412.106(b)(3) makes clear that the

Provide¡ musi use the data from its cost reporting year; there is no appeal right that stems from a

realignment request.

This case is sched¡lecl for a live hearing on August 29, 2018. Review of this detemination is

available under rhe provisions of 42 U.S.C. $ 1395oo(f) and 42 c.F.R. $$ 405.1875 and

405.1871 upon final disposition of the appeal'

Board Members ParticiP4dnË
L. Sue Andersen, Esq.
Charlo tte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A t^lrrf. *,&*",-1

FORTHE BOARD

Gregory H. Ziegler, CPA, CPC-A
Board Member

Enclosu¡es: 42rJ.S.C. ô 1395oo(f) and 42 C F'R $ti 405'1875 and405'18'77

2 Medicare Contractor's jurisdictional challenge at 4
3 Medicare Contlactor's jurisdictional challenge at 4'
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OF HEALTH & HUMAN SERVICESt'"# Provider Reimbursement Review Board
15OB Woodlawn Dr¡ve, Su¡te 100
Balt¡more, MD 27207
470-786-267r

APR i 6¿OrA

CERTIFIED MAIL

Healthcare Reimbursement Services Inc.

Corinna Goron
President
c/o Appeals DePartment
17101 Preston Road. Suite 220

Dallas,TX75248

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 31202

RE: UHHS/Richmond Medical Center

Provider No. 36-007 5

FYE 1213r/2009
PRRB Case No. 15-1947

Dear Ms. Goron and Ms. Cummings,

The Provider Reimbursement Board (Board) has reviewecl the jurisdictional clocuments in the

abovc-rcferenced appeal. The jurisdictional decision of lhe BoaÎd is set forlh below.

Background

uHHS/Regional Medical center, the Provider, appealed an original Notice of Program

Reimburseïent (NPR) dated september 24,2014 ror fhe 12/31/2009 cost reporting period on

March 23,2015, ìhe Provider filed an individual appeal request with the following issues:

1) Issue No. 1 is entitled "Dispropof ionate share Hospital Payment/supplemental

security Income Percentage (Provider specific)" (hereinafter "DSFVSSI Percentage

(Provider SPecific);
2) issue No. 2'is entiiled "Disproportionate Share Hospital Payment - Medicaid Eligible

DaYs."

The Provider withdrew lhe Medicaid Eligible Days Issue

on March 25,2015,the Board received a request to directly add the systemic Enors issue to a

group appeal; 14-2308GC.

There is one issue that remains pending in the appeal: SSi Provider Specific'



Board's Decision

DisproportÌonate share Hospítal (DSH) Payment/supplemental security Income (SSI)

P er c enl age (Pr ovider SP e c iJìc )

The Board finds that it does not have jurisdiction over the sSI Provide¡ specific issue' The

¡.ui.di"tionul analysis for Issue No. I has two relevant aspects to çonsider: 1) the Provider

äisagreeing with how the Medicare Contractor computed the SSI percentage that would be used

to dJtermiie the DSH percentage, and 2) the Provider preserving its right to request realignment

ofthe SSI percentage from the iederal fiscal year to its cost reporting period'

The first aspect of Issue No. 1-the Provider disagreeing with how the Medicare contractor

computed tle SSI percentage that would be used to determine the DSH percentage-is

aufü"uti.rr. of the Systemic-Errors issue that was transferred to a group and is dismissed by the

noar¿. ' tfr" OSH Pãyment/SSI Percentage (Provider Speci{ic) issue concerns "whether the

Medicare Administrative Contractor used the correct Supplemental Security Income percentage

in the Disproporlionate Share Hospital calculation."2 The Provider's legal basis for Issue No' 1

also asserts that "the Medica¡e Contractor did not determine Medicare DSH reimbursement in

accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(dX5)(FXi)."3 The Provider

argues that,.its SSI percentage published by [cMS] 
^was 

incorrectly computed . . . ." and it " ' '

.pË"i¡"urrv disagreËs wittr ttre trlac's calculation of the computation. of the DSH percentage set

fä.tn ut +Z C.p.n-. $ 412.106(bx2)(i) ofthe Secretary's Regulations'"4

TheProvicler'sSystemicErrorsissueis..[whether]theSecretaryproperlycalculatedthe
provider,s Disproportionate Átr-" ff otpiàVSupplémental Security Income percentage "5 'lìhus,

the Provider's ãisagreement with how ihe Medica¡e Contactor calculated the SSI percentage

that would be used for the DSH percentage is duplicative ofthe Systemic Errors issue that has

f,rled directly into a group appeal.

BecausethesystemicErrorsissuewasdirectlyaddedtoagroupappeal'theBoardlrereby
dismisses this aspcct of Issuc No. 1 .

The second aspect of Issue No. l-the Provider preserving its right to request realignment of the

SiI p"r"*tugà from the ferleral fiscal ycar to its cost reporting period-is dismissecl by the

goard for laci ofjurisdiction. tJnder 42 C.F.R. g 412.106(bX3), for determining a Provider's

OÀff p".""n,uge, :'if a hospital prefers that CMS use its.cost reporting data instead ofthe Federal

nr"a'y"ur, it ñust furnish-to Ci¿S, through its intermediary, a written request . ' . " Without this

writteá req.est, the Medicare Contractor cannot issue a final determination ftom which the

Provider can be dissatisfied with for appealing purposes'

Page 2

ìSee Providers lndividual Appeaì Reqtrest at Tab 3
2 ld. ar'lab 3,lssue l.
3 Id.
4ld.
5 /d at Tab 3, Issue 2.
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Conclusion

The Board finds that it does not have jufiscliction over the last issre in the appeal, the ssl
Provider Specific issue, in case no. 15-1947 for UHHS/Bedford Medical Center.

PRRB Case No. 15-1947 is hereby closed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 u.s.c. $ 13950o(f;

and 42 C.F.R. $$ 405.1875 and 405.1877.

Board Members Participating:
L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA

FORTHEBOARD

OlrrlàllL ßø"'-' ¡
Gregory H. Ziegler, CPA, CPC-A
Board Member

Enclosures: 42U.5.C. $ 1395oo(f and 42 C.F.R. $$ 405.1875 and405.1817

cc: Wilson Leong, FSS



DEPARTIJIENT OF HEALTH & HUMAN SERVTCESt,,^{( Prov¡der Reimbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, VID 27207
4lO-7A6-2677

APR I 6 2018

CERTIFIED MAIL

Healthcare Reimbursement Services Inc'

Corinna Goron
President
c/o Appeals Depaflment
17101 Preston Road. Suite 220

Dallas,TX75248

RE: UH Reginal HosPitals
Provider No. 36-0075
FYE 1213112012
PRRB CaseNo. 15-2634

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 37202

Dear Ms. Goron and Ms. Cummings,

The Provide¡ Reimbursement Board (Board) has reviewed the jurisdictional documents ín the

above-referenced appeal. The jurisdictional decision of the Boarcl is set forlh below.

Backqround

uH Regional Hospital, the Provider, appealed an original Notice of Program Reìmbursement

Ñpnlãut"¿ O"c"-U"i ¿,2014 for thé lZtlltZOtZ cost reporting period. On May 13, 2015' the

Èroviáer filed an individual appeal request with the following issues:

The Provider filed the appeal with the following issues:

l) Issue No. 1 is entitled "Disproportionate Share.Flospital Payment/supplemental

Security Income Percentage (Provider Specific)" (hereinafter "DSH/SSI Percentage

(Provider SPecific);
2) ìssue No. Zìs entiií"¿ "Disproportionate Share Hospital Payment - Medicaid Eligible

DaYs'"

The Provider withdrew the Medicaid Eligible Days Issue'

on May 15,2015,the Board received a request to directly add the systemic Errors issue to a

;;ü;ppá, "urá 
no. 15_2628cC. There is one issue remaining in rhe appeal: SSI Provider

Specific.



Board's Decision

Disproportionare Share Hospitat (DSH) Payment/Supplemental Security Income (SSl

Percentage (Provider SPecific)

The Board finds that it does not have juriscliction over the ssl Provider specific issue' The

:*irãi"üonui unalysis for Issue No, I has two relevant aspects to consider: 1) the Provider

äî.ær""irg *itr, how the v"ái.-" contractor computedthe ssl percentage that would.be used

to dJtermiãe the DSH percentage, and 2) the Provider preserving its right to, request realignment

of tft" SSI p"t*"tage from the iederal fiscal year to its cost reporting period'

ThefirstaspectoflssueNo'1-theProviderdisagreeingwithhowtheMedicareContfactor
computed tLe SSI percentage that would be used to determine the DSH percentage-is

áñü;,t"" of the SystemiJpnors issue that was transferred to a group and is dismissed by the

eá;ã,i Th" OSH PâyrnenlSSl Percentage (Provider Specific) issue concerns "whether the

Medicare Administrátive Contractor used the correct Supplemental Security Income percentage

in ifr" Oirproportionate Share Hospital Calculation."2 The Provider's legal basis for Issue No' 1

also asseÍs that ..the Medicare ðontractor did not determine Medicare DSH reimbursement in

accordance with the Statutory insi.u"tion' at 42 U'S'C' $ 1395ww(d)(5)(F)(Ð'"3 The Provider

argues that..its sSI percentaie published,by.[cMS] was incorrectly computed . . . ." and it ". . .

;"";irr;lly disagreËs witn tñe trlec,s calcularion of the computation. of the DSH percentage set

få.tfr ut +z c.E.{. $ 412.106(bx2)(i) of the Secretarv's Regulations'"4

The Provider's systemic Enors issue is"[whether] the secretary properly calculated the

provider,s Disproportionat" ilt*äil"tpiàVSupplámental Security Income percentage'"5 Thus'

the provider,s disagreement with how ihe Medicare Contlacfor calculated the SSI percentage

thatwouldbeusedfortheDSHpercentageisduplicativeofthesystemicErrorsissuethathas
filed directly into a group appeal.

Because the Systemic Errors issue was directly added to a gioup appeal' the Board hereby

dismisses this aspect of Issue No. 1 '

îhe second aspect oflssue No. l-the provider preserving its right to request realignment ofthe

ili får""n ugå from the federal fiscal year to irs cost fepoúing period-is dismissed by the

eoard for lac:k ofjurisdiction. ¡Jnder 42 C.F.R. $ 412.106(bX3), for determining a Provider's

ósu p"r."rt"g",:,ru norpliut pr"fers that cMS- use irs.cost repofting data instead of the Federal

n."uf 'y"ur, it ñust furnistrto ôi¿S, t¡rougtr its intermecliary, a w.itten request ' ' "" Without this

*ritt"á."qu"rt, the Medio¿¡e Contractor óannot issue a final detemination from which the

Provider cãn be dissatisfied with for appealing purposes'

Page 2

I S¿e Providers Individual Appeal Request at Tab 3
2 /d at Tab 3, Issue l .

3 ld.
4ld.
5 ./d at Tab 3, Issue 2.
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Conclusion

The Boa¡d fincls that ìt does not have jurisdiction ovef the last issue in the appeal, the sSI

Provider Specific issue, in case no. 15-2634 for UH Regional Hospitals'

PRRB Case No .15-2634 is hcreby ciosed and removed from the Board's docket.

Review of this determination may be available under the provisions of 42 U'S'C' $ 1395oo(f.¡

and 42 C,F.R. S$ 405.1875 and405.1877.

Board Members Participating:
L. Sue Andersen, Esq.

Gregory H. Ziegler, CPA, CPC-A
Cha¡lotte F. Benson, CPA

FOR THE BOARD

lJa,,tl"'l k *" 4,-
Gregory H. Ziegler, CPA, bPC-A
Board Member

Enclosures: 42 U.S.C. $ 1395oo(f and 42 C.F'R' $$ 405 1875 and 405'7877

cc: Wilson Leong, FSS
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15oB Woodlawn Dr¡ve, Suite 100
Balt¡more, MD 2L2O7
470-7A6-2677

âFR r s zol¡

CERTIFIED MAIL

Healthcare Reimbursement Services Inc.

Corinna Goron
President
c/o Appeals DePartment
17101 Preston Road. Suite 220

Dallas,TX'15248

CGS Administrators
Judith E. Cummings
Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 37202

RE: UHHS/Bedford Medical Center

Provider No. 36-0115
FYE 12/31/2010
PRRB Case No. 15-2345

Dear Ms. Goron and Ms. Cummings,

'Ihe Provider Reimbursement Boartl (Board) has revicwcd the jurisdictional documents in the

above-referenccdappeal.ThejurisdictionaldecisionoftheBoardissetforthbelow.

Background

UHHS/Bedford Medical Center has appealed an Original Notice of Program Reimbursement

ÑÞnl ¿ut"a Ocïober 22,2014 for the lZttttZOtO cost reporting period. On April 20, 2015, the

Èroviáer filed an individual appeal request with the following issues:

1)IssueNo.lisentitled..DisproportionateShare.HospitalPayment/Supplemental
Security Income Peroentagè (Provider Specific)" (hereinafter "DSI{/SSI Pcrccntage

(Provider SPecific);
2) ìssue No. 2 is entiííed "Disproportionate Share Hospital Payment - Medìcaid Eligible

DaYs."

The Provider withdrew the Medicaid Eligible Days Issue

on April 21,2015, the Board received a request to directly add the systemic Errors issue to a

group appeall l5-2334CC-

There is one issue remaining in the appeal: SSI Provider Specifìc'



Board's Decision

Dísproportionate share Hospital (DSH) Payment/supplemental security Income (SSl

P ercenlage (Provider SPecific)

The Board finds that it does not have jurisdiction over the SSI Provider Specific issue' The

¡"i.¿i"ii"r.l analysis for Issue No. I has two relevant aspects to consider: 1) the Provider

äi.ug.""ing *it¡ how the Meái".e Contractor computed the SSI percentage that would be used

to dãtermiie the DSH percentage, and 2) the Provider preserving its right to request realignment

ofi¡" SÀi p".""ntage from the iederal fiscal year to its cost reporting period.

The first aspect of Issue No. l-the Provider disagreeing with how the Medicare contractor

computed tire SSI percentage that would be used to detemine the DSH percentage-is

ã;ü;;;" of the ÈystemiJE*ors issue that was transferred to a group and is dismissed by the

Àour¿.' ffre OSH PaymenVSSI Percentage (Provider Specific) issue concerns "whether the

Medicare Administrative contractor used the correct supplemental security Income percentage

in irr" oirp.opoÍionate Share Hospital Calculation."2 The Provider's legal basis for lssue No' 1

also asserts that "the Medicare contractor did not determine Medicare DSH reimbursement in

accordance with the Statutory instructions at 42 U.S.C. $ 1395ww(dX5)(FXD."3 The Provider

argues that.,its SSI percentaie publishedty.[CMS] was incorrectly computed . . . ." and it "' ' '
,pËáin"uifv ¿irug."Ë..'ith Ur1 MAC's calculation of the computation. of the DSH percentage set

iårtn àt +z'c.e.È. $ 412.106(bx2)(i) ofthe secretarv's Regulations'"4

TlreProvider'sSystemicEr¡orsissueis..[whether]thesecretaryproperlycalculatedthe
provider,s.Disproportionate S-ft." ffo.pitäVSupplámental Security Income percentage'"5 Thus'

the provider's ãisãgreement with how the Medica¡e Contractor calculated the SSI percentage

that would be used for the DSH percentage is duplicative of the systemic Errors issue that has

filed directly into a group appeal.

Because the systemic Effors issue was directly added to a group appeal, the Board hereby

dismisses this aspect of Issue No. I '

The second aspect oflssue No. l-the Providcr preserving its right to request realignment ofthe

SSi på."*ogà from the fecleral fiscal year to its cost repofting period-is dismissed by the

SouiJ fo. lacl ofjurisdiction. Under 4-2 C.F.R. $ 412.106(bX3), for determining a Provider's

Oiff p"."""t"g., :'if a hospital prefers that_ CÀ4S use its,cost reporting data instead of the Federal

iirá y"àr, it riust ru¡nthio Civf S, tluough its intermediary, a written request . '" Withor¡t this

*rlti"i r"qu"s, the Medicare Contractor õarmot issue a final determination from which the

Provider càn be dissatisfied with for appealing purposes'

Page 2

¡ See Providers Individual Appeal Request at Tab 3'
2 /d at Tab 3, ìssue l
3 Id.
4 ld.
51¿ at Tab 3, lssue 2.
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Conclusion

The _Êìoard finds that it does not have jurisdiction over the last issue in the appeal, the ssl
provider specific issue, in case no. 1j-2345 for UHHS/tsedford Medical center.

PRRBCaseNo,l5-2345isherebyclosedandremovedfromtheBoard'sdocket.

Review of this detemination may be available under the provisions of 42 U.S'C' $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and405'1877'

Board Members ParticiPating:
L. Sue Andersen, Esq'
Gregory H. Zieglet, CPA, CPC-A

Charlotte F. Benson, CPA

FOR THE BOARD

ta*r ßr,,--1.-
Gregory H. Ziegler, CPA, CPC-A
Boa¡d Member

Enclosures: 42 U'S.C. $ i395oo(f) and 42 C'F R' $$ 405'1875 and405'7817

cc: Wilson Leong, FSS



DEPARTMENT OF HEALTH & HUMAN SERVICES

;X( CERTIFIED MAIL
Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2I2O7
470-786-267 r

'APR I ? 2ggJames C. Ravindran, P¡esident

Quality Reimbursement Services, Inc,

150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

Dear Mr. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 19,

2018 request for expedited judicial review (EJR). The Board's decision with respect to

jurisdiction and the EJR is set forth below.

RE: QRS 2006 DSH Medicare Managed Care Part C Days Group (2)

CIRP Group, PRRB CaseNo. 13-1383G

Issue in Dispute

The issue in dispute in t}ris case is:

fWlhether Medicare Advantage Days ("Part C Days") should be

iemoved from the disproportionate share hospital adjust¡nent

("DSlt Adjustment") Medicare fraction an<i atlded to the Medicaid

Èraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in Allina Health Services v'

Sàbel¡us,746F.3d 1102 (D.C.Cir' 2014)' ("The Parl C Davs

lssue")r

Statutorv and Regulatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital qervices." since 1983, the Me<licare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS).2 Under PPS, Medicare pays predetermined, standardized

ã.oitno p". ai."ft-g", subjeàt to certain payment adjustments'3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.o This case involves the hospital-specific DSH adjustment, which requires the

S-ecretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients'5

I Providers' EJR r€quest at l.
2 See 42lJ.S.C. $ l395ww(d)(l)-(5);42 C F R Parr4l2'
3 Id.
a See 42 U.S.C. $ I395ww(dX5).
5.Se¿ 42 U.S.c. $ l39sww(d)(s)(r)(i)(l); a2 c F R $ 412 106



QRS 2006 DSH Medicare Managed Care Part C Days Group

PRRB CaseNo. 13-1383G
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A hospital may qualify for a DSH adjustment based on its disproporlionate patient percentage

(,.Dpp').6 As-a iroxy for utilization by low-inurrne patieuts, the DPP determines a hospital's

iuafincatio[ ur å OSfi, and it also determines the amount of the DSH payment to a qÙalifying

il;;i 
"l-t 

i¡" Opp is âefined as the sum of two fractions expressed as percentages'8 Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dx5)(FXvD0, defìnes the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefirs under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were enfitled to benefits under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/sSl fraction is computed anmrally by the centers for Medicare & Medicaid

Services ("CMS'), and the Medicãre contractols use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(dX5)(F)(viXID, defines the Medicaid fraction as:

the fraction (expressed as a percenlage), the numerator of which is

the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entitled to benefits under

part A of lhis subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period (emphasis

added)

The Medicare Çontractor determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period'r0

4 See 42IJ.S.c. $$ l39sww(tl)(s)(F)(jXl) and (d)(s)(F)(v); a2 c F R $ a12106(c)(l)
7 see42u.s.c. $õ r ¡ss**(¿Xsxp)(iv) and (vii)-(xiii); 42cFR S412 106(d)
I See 42 tJ .S .C. S 'l395ww(dX5XFXvi)
e 42 C.F.R. $ 412.106(bx2)-(3).
ro 42 c.F.n. g 4l2.to6(bx4).
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Medicare Advantaee Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to heaith maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals ernolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under parl B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
¡efened to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the lahguage of section 1 886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the
disproporlionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
p4tients who ¡eceive care at a qualified HMO. Prior to December
1, 1987 , we were not able to isolate the days of care associated
with Meclicare patients in HMOs, aud therefore, were unable to
fold this number into the calculation [of the DSH adj ustment].
However, as of December I , 1987, a fìeld was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Tþerefore, since that time we have been
including HMO days in the SSl/Medicare percentage lof the DSH
adj ustment] . 

12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A. I 3

'With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not inclutle Medic.ne Part C

ì | of Health and Human Services.
ì2 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
t3 Id.
ra The Medicare Paft C program did not begin operating until Janu ary 1 , 1999. ,See P.L. 105-33, 1997 HR 201 5,

cr.ttlified as 42 U.S.C. g I 394w-21 Note (c) "Erìr ollment Tmnsitjon Rule.- An individual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under. . [42 U.S.C. l395mm] shall be considered
to be enrolled wìth that organization on January I , I999, under part C ofTitle XVIIL . il that organization as a

contract under that part fo¡ providing services on January l, 1999 . . . ." This was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. I08-
173), enacted on Decen.ìber 8, 2003, repJaced the Medicare+Chojce program with the new Medicare Advantage
program under Part C of"fitle XVIll.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t5

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patienT days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentqge These patient

days should be included in the count oftotzl patient days ìn the

Medicare fraction (the denominator), and the patient's days lor the

M+C benertcidry who is also eligible for Medicaid would be

included in the numeraÍor of the Medicaidfraction. . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our reguiations at [42 C'F.R'] $   12' 106(b)(2)(i) to

include the days associated with [Part C] beneficiarics in thc Medicare f¡action of the DSH

calculation.',l7In response to a comment regarcling this change, the Secretary explained that:

. . . lVe do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fi'action of the DSI'I calculation' Therefore, we are

not adopting as final our proposal sîated in the May 19' 2003

proposed rule to include the days assocìated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for MIC
beneficiaries in the Medicare fraclion. . . . ifthe benef,rciary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to inclrrde the days

associated with M+C beneficiaries in the Medicare fraction

of the DSll calculation'rB (emphasis added)

This statement wou.ld require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (4u9 11,2004)
r668 F"d. R"g. 2'7 ,154,27,208 (May 19, 2003)-
¡7 69 Fed. Reg. at 49,099.
t8 Id.
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Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published untii
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted tlat no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1, 2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

(, llina I),20 vacated the FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that

decision.2r More recently in Atlina Health Services v. Price (Allina II),22 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by Allina Health Services above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Allina,
the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and removed

from the Medicaid fraction remains in effect âs set fofih in 42 C.F.R. $$ 412.106(bX2)(iXB) and

(bX2XiiÐ(B) (thc 2004 Rule). The Board is bound by the 2004 rule and the Providers contend

that the Board should grant their request for EJR.

The Providers assert that, pursuant to 42 U.S.C. $ 1395oo(f)(1), the Board must grant EJR if it
lacks the authority to decide a question of "law, regulation or CMS Ruling" raised by a provider
The Providers maintain that the Board is bound by the regulation, there are not factual issues in
dispute and the Board does not have the legal authority to decide the issue. Further, the

Providers believe they have satisfied the j urisdictional requirements of the statute and the

regulations.

Decision of the Board

Jurisdictional Determination

The parlicipants that comprisc the group appeal within this EJR request have filed appeals

involving fiscal year 2006

For purposes ofBoard jurisdiction over a participant's appeal filed from a cost reporting period

that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with
the amount of Medicai.e reimbursement for the appealed issue by claiming the SSI/Pafi C issue

te 72 Fed,. Reg. 41,130,47 ,384 (A\9trst22,2007).
20 i46 F. 3d I 102 (D.c. cir.2o14).
2r Providers' EJR request at I.
22 2017 \¡/L 3137976 (D.c. cir. July 25,2011).
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as a "self-disallowed cost," pursuant to the Supreme Couft's reasoning set o:ut in Bethesda

Hospítal Association v. Bowen.23

For any pafiicipant that files an appeal from a revised NPR issued after August 21, 2008, the

noardãnty has jurisdiction to hear that participant's ¡p^peal of matters that the Medicare

contractoispecifically revised within the revised NPR.2a The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21, 2008.

Larkin Communíry Hospitat (10-0181); FYE 12/31/2006 (Participant #14)

The Provider's revised NPR which was issued March 1, 2013 is the subject ofthis Provider's

appeal. The Medicare Contractor agreed to reopen the cost reporl to revise Medicaid U¡ilization

Peicentage and issued a revised NPR. The Provider identified audit adjustment #5 which

adjustedãllowable DSH. Since the Part C days issue that is the subject ofthis group appeal was

noi adjusted in the revised NPR, the Board does not have jurisdiction over the Provider's appeal

prr..rrã.rtto 42 C.F.R. $ 405.18S9. This regulation states that any mattel not specifically revised

may not be consideredin any appeal of the revised determination' The Board hereby dismisses

the Provider from the appeal and since jurisdiction is a prerequisite to granting EJR, the

Provider's request for EJR is denied'

'?3 108 S.Cr. 1255 (1988).
24 See 42 C.F.R. 0 405.1889(bXl).
25 See 42 C.F.R. $ 405.1837.

R ema ining P ar îi cip anl s

The Board has detemined that the remaining participants involved with the instant EJR request

have had part C days excluded from the Medicaid f¡action or had a specific adjustment to the

SSI fraction, self-disallowed, or properly protested the appealed issue such that the Board has

jurisdiction io hear their respective appeals. In addition, the particiþants' documentation shows

ihat the providers' appeals were timely filed and the estimated amount in controversy exceeds

$50,000, as required ior a group appeal.25 The estimated amount in controversy is subject to

recalculation by the Medicare contractor for the actual final amount'

Board's Analvsis Regarding the Appealed Issue

The group appeal in this EJR request covers fiscal year 2006, thus the appealed cost reporling

p".ioä ritr rqr*"ty within the time frame applicable to the Secretary's FFY 2005 IPPS rule

teingchallenged.'iheBoardrecognizesthattheD.C.CircuitvacatedtliislegulationinAllina
for tñe üûre period at issuc in thcse requests. However, the Secretary has not formally

acquiesced tò that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwi de). See generally Grant Med. Ctr.

v. Burite¡,^214 F. Supp. 3d 68,77-82 (D.D.D. 2016), appealfiled,No. 16-5314 (D.C. Cir., Oct

3l ,2016). Moreo.,,,er, ihe D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.i. Circuit or fhe circuit within which they are located. ,S¿e 42 U.S.C. $ 1395oo(l)(1). Based
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on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Resardine the EJR Reque!!

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the
' 

participants in this group appeal are entitled to a hearing before the Board

gxcept as otherwise noted above;

2) based upon the participants' assertions regarding 42 C'F R'

$$ 412.106(b)(rxÐ(Bi and (b)(2XiiiXB), there are no findings offact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the ìegal question of whether 42

C.F.R. $$ 412'106(bX2XiXB) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ@)

ã.J tUiiziiiíts) properly falls within the provisions of 42 U'S'C' $ 1395oo(Ð(1) and hetebv

g.^à ùé Þrovideis' request for EJR for the issue and the subject year. The Providers.have 60

ã"Vr f."* the receipt ofìhis decision to institute the appropriate action for judicial-review' Since

this is the only issue under dispute, the Board hereby closes case number i3-1383GC.

Boa¡d Members ParticiPalinË
L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Robeft A. Evarts, Esq. FOR THE BOARD:

'ffifu
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedule of Providers

cc: Pam VanArsdale, National Govemment services, Inc. (certifìed schedule.of Providers)

wilson Leong, Esq., CPA, Federal specialized services (w/Schedule of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,.&
:

Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 21207
4to-746-267r
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Certilied Mail

Christopher L. Keough
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1 564

RE: Expedited Judicial Review Determination

l4-3l73GC CHI 201I DSH SSI Fraction Denominator/Part C Days CIRP Group

l4-3l74GC CHI 201I DSH Medicaid Fraction Medicare Advantage Days CIRP Group

Dear Mr. Keough:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' March23'
2018 request for expedited judicial review (EJR) (received Match 26,2018). The Board's

determination is set forth below.

'I he issue in these appeals is:

I Providers' EJR Request at 3.
2 See 42 U.5.C. $ l395ww(d)(l)-(5)i 42 C.F.R Part 412'
3 Id
4 See 42 tJ.5.C. $ 1395ww(d)(5).
5See42U.S.c. S l395ww(d)(5XF)(i)(l); a2 c.F.R. $ 412 106'

[W]hether Medicare Part C patients are 'entitled to benefits' under

Part A, such that they should be counted in the Medicare Part

A./SSI [Supplemental Security Income] fraction a¡d excluded from
the Medicaid fraction numerator or vice-versa.l

Statutory and RegulatorJ Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proõpective paymeni system ("PPS).2 Under PPS, Medicare pays predetermined, standardized
'u-ou"t. 

p"iai.charge, subject to certain payment adjustments.3

The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjnstment, which reqr.rires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients'5
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AhospitalmayqualifyforaDSHadjustrtrerrtbasedonitsdispropoltionatepatientp€rcentage
õÉiiti Àri i'i""v r- utilizationiy low-income patients, the DPP determines a hospital's

à*iii"ii"' ã. ä osír, un¿ it also determines the amount of the DSH ryryïl-': 1 g1yry*s
ü"rpi"Lt The DPP is defined as the sum oftwo fractions expressed as percentages'' Ihose two

f?;rii*. are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction' Both of

ärã" i.u"iio"r consider whether a patient was "entitled to benefits under par' A'"

TheStatute,42U.S.C'$1395ww(d)(5)(FXvÐ(I),definestheMedicare/SSlfractionas:

the fraction (expressed as a percentage), the numerator of which is

the number of sÌlch hospital's patient days for such period which

were made up of patients who (for such days) were ed led to

benefits undir pirt A ofthis subchapter and were entitled to

supp"lemental security income benefits (excluding any State

supplementation) under subchapter XVI of.this chapter' and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitted to benefits under part A of lhis subchapter ' ' ' '
(emPhasis added)

TheMedicare/SSlfractioniscomputedarrrruallybytheCentersforMedicare&Medicaid
S;;;", C.CMS), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment e

TheStatute,42U'S.C.$1395ww(dX5)(FXviXII),definestheMedicaidfractionas:

the fraction (expressed as a percentage)' the numerator of which is

the number of tire hospital's patient days for such period which

consist of patients whõ (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entitled 10 benefits under

part A of;his;ubchapter, and the denominator of '¡/hich is the total

number of the hospitãl's patient days for such period (emphasis

ad<led)

The Medicare contractor determines the number of the hospital's patient days ofscrvice for

*t ifiputi"nt, were eligible for Medicaid but not entitled to Medicare Part A, and divides that

nu-U"', UV the total nuÃber of patient days in the same period'r0

6 See 42rJ.5.C. $$ l39sww(d)(s)(FXiXl) and (d)(5XF\v);42 CFR $ 412 106(c)(l)'

, s"i q2uá.é $$ r:rs**òiis1iF.¡(iv) and (vii)-(xiíi); 42 c F R $ 412 106(d)'

E See 42tJ.S.c. $ 139sww(d)(5)(F)(vi).
,42 C-F.R. $ 412.106(bx2)-(3).
Io¿2 c.F.R. $ 4l2.to6(bx4).



Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entilies'

The managed åurJ.tutui" implementing payments to health maintenance organizations

i Htr,tOr')'*¿ comperitive medical plans ('CMPs") is found at 42 U.S.C. g l395mm. The

itatute at áz u.s.c. ì 1395mm(a)(5) provides for "payment to the eligible organization under

this section for indivlduals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . '"
Inpatient hospiial days for Medicar¿ beneficiaries enrolled in HMos and cMPs prior to 1999 are

reierred to as Medicare HMO patient care days'

In the Septembe r 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XF)(vi) ofthe Act [42

U.S.C' $ 1395ww(d)(5XF)(vi)1, which states that the

dispropõrtionate share adjustment computation should include

"pátients who were entitled to benefits under Part A"'we believe

iiis appropriate to include the days associated with Medicare

patienti who receive care at a qualified HMO' Prior to December

i, tSSl,we wcre not able to isolate the days ofcare associated

with Meclicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adj ustment] '

However, as of December 1,1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allolvs us to isolate those HMO days that were associated with

Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.l3

with the creation of Medicare Part C in 1997,|a Medicare beneficiaries who opted for managed

"ur" "uu".ug" 
under Medicare Part C were no longer entitled to have paymenl ma<1e for their

care under Èart A. cnnsistent with the statutory change, cMS did not include Medica¡e Part c

CHI 201 1 DSH Parl C DaYs GrouPs

EJR Detetmination
CaseNos. l4-3173GC and l4-3174GC
Page 3

rr of Health and Human Services.
r2 55 Fed. pteg.35,990,39,994 (Sept.4, 1990)'
t3 Id.
ra lhe Medicare part c program did not begin opefating until January l,lg99. see p.L. 105-33, 1997 HR 2015,

coiifie,d as azu.S.c. $ ì39;w-21 Note (c)ì'Eniollment Transition_Rule.- An individual who is effoÌled Iin

v"ãl"ur"1 on Decembãr3l I998, with a;;ligible organization under ' . .[42U.S.c. l395mm] shall be considered

io ù" 
"n.oll"¿ 

*i,t.r that organization on January l, 1999, under part C ofTitle XVIII . ilthat olgaDizalion as a

contract under that part foiproviding services on January l, 1999 ' ' " This was also known as

Medicare+choice. ihe Meáica¡e prãscriprion Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

I U ¡j, lnu"t"¿ on December 8, 2003, replãced the Medicare+Choice program with the new Medicare Advantage

program under Part C ofTitle Xvlll.
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davs in the ssl ratios used by the Medicare conhactors to calculate DSH payments for the hscal

y"L 2oo1-2004.'t

No further guidance regarding the treatment of Part c 
-days 

in the DSH calctllation was provided

*,it tt 
" 

ZOõ+ fnpatient Prospective Payment System (*IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Part A

. . . ' once a beneficiary elects Medicare Part C' those patìent days

attributable to the beneJìciary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days shoitd be included ín the count of total patient days in the

Medicare fraction (the denominator)' and the patienl's days for the

M+C benbficiary who is also eligible for Medicaid would be

included in the iumerator of the Medicaídfraction ' (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ('FFY") 2005 IPPS

final rule, Uynãt;ng she was "r"-uiri.tg oìr regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to

irr"iu¿" tú" âays as-sociated with Pu'1CI beneficiaries in.the Medicare fraction of the DSH

"ui""iution.,,tt'fn 
response to a comment regarding this Change, the Secretary explained that:

. . . llte do agree that once Medicare bene/ìcíaries elect

Medicare Part C coverage, they are still' in some sense'

entitled to bene/ìts uncler Medicare Part A' We agree with

the commenteithat these days shoúld be included in the

Medicare fraction of the DSH calculation Therefore' we are

not adopting as final our proposal stated in the May l9' 2003

propor"d ,iln À inctude tlrc dnys associated with M+C
'beneficiaries 

inthe Medicaidfraction' Instead' we are

adoþting a policy to include the patient days for M+C

beieficlaries in the Medicare fractíon ' ' ' ' if the beneficiary

is also an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction' We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

asiociated wittr M+C beneficiaries in the Medicare fraction

ofthe DSH calculation'r8 (emphasis added)

ThisstatementwouldrequireinclrrsionofMedicareParlCinpatientdaysintheMedicare
fraction oF thc DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (Aug.1l 
'200Ð'

f 668 Fed, Reg. 27,1 54,21,208 (May 19,2003)'
l7 69 Fed. Reg. at49,O99.
t8 Id
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I e 72 Fed. Reg. 4'/,1 30, 47,3 84 (AÙg]usr 22, 2007 )'
,o 746 F.3d ll02 (D.c. c¡.2014).
2r 69 Fed. Reg. at 49,099'
22 Allinq at 1109.

Althoughtheclrarrgeinpolicyregarding42C.F'R'$412.106(bX2)(B)wasincludedinthe
ere"ril l, 2004 Fãderai Registei no change to the regulatoJy language was published until

Ãi!i"iz,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

,rotãd thut no regulatory change had in fact occurred, and announced that she had made
;i""fr"i.uf correãtions"-to the'regulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As ir"tult, Pu.t C days were required to be included in the Medicare

fraction as of October 1,2004

The u.S. circuit court for the District of columbia in I llina Heallhcare semices v' sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out' the decision is.not binding

in u"tio". ¡V other hospitals. Further, the Secretary has not acquiesced to that decision'

Providers' Request for EJR

The issue under appeal in this case involves the questìon of whether Medicare Parl c patients are

,,entitled to benefiti" unde¡ Part A, thereby requiring them to be counted in the Medicare

part A"/SSI fraction and excluded from the Medicaid fiaction numerator or vice versa.

Prior to 2004, the sectetary feated Part c patienis as not entitled to benefits under Part A' From

1iSø-ZOOq,túe Secretary interpreted the term "entitled to benefits under Part A" to mean

;;;;rJ or paid by Medicare parr A. In the final ¡ule fbr the FFY 2005, the secretary reversed

ããr.." -a ä*"uiced a policy change. This policy was to include Part C days in the Medicare

part A/ssI fraction and 
"*"r"á" 

t¡"ti nom the Meãicaid fraction effective october 1,2004'21

ilÀiU"i ti" Court affirmed the district court's decision "that the Secretary's final rule vr'as not a

ioÀLuf oítg.o-tfr of the proposed rule."22 The Providers point out that because the Secretary has

""i 
ã"qri"."""¿ ,o the decisión, the 2004 recul-afi9n requiring Part C days be included in the Part

efisli.u"tion and removed fiom the Medicaid fraction remains in effect as set forth in 42

C.F.R. $ $ 412.1 0 6(b)(2)(t)(B) and (bX2XiiÐ(B)'

In these cases, the Providers contend that all Part c clays should be excluded from the Part A/ssI

i;;;;" and rúe Medicaid-eligible Part C days should be included in 1åe numerator of the

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive

""ii¿lry "f,n. 
2004 nrle that fhe Board lacks the authority to grant The P¡oviders maintain that

since the $ecretary has not acquies"ed to the decision in Atlinà, the Board remains bound by the

regulation. Hence, EJR is appropriate'

Decision of the Boârd

pursuant ro 42 U.S.C. $ l395oo(f(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017)'the

Board is requi¡ed to grant un Eìfl iequest if it determines thât (i) the Board has jurisdiction to
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conduct a hearing on the speoific ülatter at issue; and (ii) the Board lacks the authority to decide a

snecific lesal question relevant to the specific matter at issue because the legal question is a

"tñ;;; "Ï;Ji"ìi " 
¿"*,i*,ionality ofãprovision of a statute orto the substantive or procedural

validity of a regulation or CMS Ruling'

Jurisdictional Determination

TheparticipantsthatcomprisethegroupappealswithinthisEJRrequesthavefiledappeals
involving fiscal Year 201 l.

ForpurposesofBoardjurisdictiontoapafticipant'sappealsfiledfromacostreportingperiod
tfr"ir¿'. on or afte¡ Dðcember 31 , 2008, in order to demonstrate dissatisfaction with the amount

;i M"ãì"." payment for the appealed issue, a particip^ant filing an appeal from an original NPR

;;ri ;il;,fuîe Medicare cäntractor adjustéd its sSI fraction when it settled the participant's

cost report or the participant must have seli-disallowed the âppealed issue by filing its cost report

under protesr,23

The Board has determined that participants involved with the instant EJR request have had Part

ðãuy, 
"""fua"a 

from the Medicaid frãction, had a specific adjustment to the SSI fraction, or

p."på¡V pr"t"r,ed the appeale¿ issue such that the Board hasjurisdiction to hear their respective

ãppiut.. in addition, the participants, documentation shows that the estimated amount in

;ã;*;"r;t exceeds $50þ00, as required for a group appeal2a and the appeals were timely filcd.

irr" 
".tná"¿ 

amount in coniàversy is subject to recalculation by the Medicare contractor for

the actual final amount in each case'

Board's Anal)¡sis Reearding the Appeqþd¡üle

The group appeals in this EJR request involves.fiscal year 2011 thus the appealed cost reporting

;;;iå f;il.;å".rely within the tiàe frame applicable to rhe secretary's FFY 2005 IPPS rule

ieing challenged. ih" go-J recognizes tnat ìne p.C' Circuit vacated this regulation in Allina

i", if;" ilÁ" päiod at issue in thesJrequests. However, the Secretary has not formally

acquiesced tà that vacatur and, in this iegard, has not published any guidance on how the vacatur

i;ü;i.g implemented çn.g., oity circuit-ivide versus.nationwide). See generally Grant Med. Ctr.

,,, Arrr-í,At,'2OqF. Supp. 3d 68,77-82 (D'D'D' 2016)' appeatfiled'No' 16-5314-(D'C Cir'' Oct

Zt,iS,tø),.' Mor"o,r"., ihe D.C. Circuit'is the only circuit to date that has vacated the regulation

ând, if the Board were to grant EJR, the Provideis would have the right tu bri'g suit in eithcr the

o.ð. ðir"uit or the circuit within wiich rhey are located. s¿e 42 U.S.C. $ 1395oo(f)(1). Based

ontheabove,theBoardmustconcludethatitisotherwiseboundbytheregulationforpurposes
of this EJR request.

23 See 42 C.F.R. $ 405 1 835 (2008)'
2a See 42 C.F.R. $ 405.1837
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Board's Decision Resarding the EJR Request

The Board hnds that:

1) it has jurisdiction over the matter for the subject year and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C'F'R'
' 

$$ 41 2.i 06(bltzltOfej and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable exisiing Medicare law and regulation (42

C.F.R. $ 405.1867);and

4) it is without the authority to decide theìegal question of whether 42

c.F.R. $$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F'R. $$412.106(bx2xÐ(B)

"rJ <¡iiZXilíte) properly falls within the provisions of 42 U'S'C' $ 1395oo(f)(1) and herebv

g.*ìriì.,á Þrovidárs' request for EJR for the issue and the subject year. The Providers.have 60

ã"Vr ftá. the receipt ofìhis decision to institute the appropriate action tbr judicial review Since

this is the only issuã under dispute, the Board hereby closes these cases'

Board Membe¡s ParticiPatine:

L. Sue Andersen, Esq

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Roberl A. Everts, Esq.

FOR THE BOARD:

L. Sue Andersen, Esq

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedules of Providers

cc: Mounir Kamal, Novitas Solutions (Certified Mail \¡//schedules of Providers)

Wilson Leong, FSS (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
15OB Woodlawn Drive, Suite 100
Baltimore, MD 27207
4to-786-267t

APR I 7 201ûCertified Mail

Maureen O'Brien Griffin, Esq.

Hall, Render, Kíllian, Heath & LYman

500 North Meridian Street, Suite 400

lndianapolis, IN 46204

RE: Expedited Judicial Review Determination

Advocate Health care 2007 DSH Medicare/Medicaid Part c Days clRP Group

PRRB CaseNo. 13-2079GC

CommunityHCS20l0Medicare/MedicaidMedicareAdvantageDaysCIRPGroup
PRRB CaseNo' l3-3758GC

Mcl]arenHealthCare20l0DSHMedicare/MedicaidPartCDaysCIRPGroup
PRRB CaseNo. l4-3908GC

IndianaUniversityHealth20llDSHMedicare/MedicaidPartCDaysCIRPGroup
PRRB Case No. l4-431 OGC

l)ear Ms. O'Brien Grifiìn:

The provider Reimbursement Review Board (Board) has reviewed the Providers'April I l, 2018

."qr".ifo. 
""p"dited 

judicial rwiew @.ln) (ràceiveá April 12, 201 8). The Board's determination is

set forth below.

Issue

The isstle for which EJR has been requested is:

The improper inclusion by the [Medicare.Contractor'] and tlre Centcrs

for Meáicare & Medicaid Services (CMS) of inpatient days

attributable to Medicare Advantage patients in th€ numerator and

[cìenominator] of the Medicare ProxY when calcrrlating the

dispropo,tionäte share hospital (DSH) eligibility and payments'l

Statutory and Reeulatorv Background: Medicare DSII Pavment

part A ofthe Medicare Act covers "¡npatient hospital services." Since 1983, the Medicare program

has naid most hospitals ror the operating costs of inpatient hospital services under the prospective

;;ñ;; ;y_i;;r'' ilpps.l., undËr ppS, Meclicare pays prerterermined, srandardized amounts per

d ischarge,-strbject lo certa¡n payment adjustments'r

I EJR Reouest at l.
¡ .s¿e 42 Ú.S.c. g tj95ww(dXt)-(5 )l 42 C.F.R. Parl 412.
)td
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The ppS statute contains a number ofplovisions that adjust rcimbursement based on hospital-specific

factors.a These cases involve the hospital-specific DSH adjustment, which requires the Secretary to

provide increased PPS payments to hospitals that serve a significantly disproportionate number of
low-income patients.)

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.Dpp).6 As'a triroxy for utilization by low-income patients, the DPP determines a hospital's

qualificãtion ur å DSH, and it also determines the amount of the DSH payment to a qualifying

liospital.t The DPP is åefined asthe sum oftwo fractions expressed as percentages'8 Those two

fractions are referred to as the "Medicare/SSl"e fraction and the "Medicaid" fraction. Both ofthese

fractions consider whether a patient was "entitled to benefits under part A'"

The starute, 42 U.S.C. $ I 395ww(dX5XFXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number ofsuch hospital's patient days for such period which were

made up of patients who (for such days) were entilled lo benefts

under part A ofthis subchapter and were entitled to supplemental

security income benefits (excluding any State supplementation) under

subchapter XVI of this chapter, and the denominator of which is the

numbei of suoh hospital's patient days f'or strch fìscal year which were

made up ofpatients who (for such days) were entitled 10 benefrts

under part A of this subchapter . . . . (emphasis added)

The Medicare/SSI fraction is computed annually by CMS, and the Medicare contractors use CMS'

calculation to compute a hospital'i DSH payment adjustment l0

The sratute,42 U.S.C. $ l395ww(d)(5XF)(vi)(lf, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number of the hospital's patient days for such period which consist of
patients who (for such days) were eligible for medical assistance

under a State plan approved under subchapter XIX [the Medicaid

program], but who were not entitled to benefts under part A of this
'subihapter, 

and the denominator of which ¡s the total number ofthe
hospital's patient days for such period' (emphasis added)

The Medicare contractor determines the number ofthe hospitaì's patient days ofservice for which

patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that number by

ihe total number-of patient days in ihe same period.r I

a See 42U.5.C. $ l395ww(dx5).
5 S¿e 42 U.S.C. $ 1395ww(dx5XrX¡)(l); a2 C.F R $ 412 106'
6 See 42\J.S.C. õ$ l395ww(dX5XFXiXl) and (dX5XF)(v);42 C F R $ +lz l06(c)(l)'
1 see 42u.s.c. [$ r:es.*1a¡s¡nXiv) and (vii)-(xiii); 42 c F R $ 412 106(d)
3 See 42 U.S.C. $ 139:ww(d)(5)(r)(vi).
e "ssl" stands for "supplem€ntal Secur¡ty lncome "
ro 42 C.F.R. $ 4l2.l o6(bx2)-(3).
,ì 42 C-F.R. $ 4l2.lo6(bx4).
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Me<ìicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities. The

managed 
"ur" 

.tutit" implementing payments to health maintenance organizations ("HMOs") and

comp;ririve medical plans ("CMRJ') is found at 42 U.S.C.. g 1395mm. The statute at 42 U'S.C. $

l39imm(a)(5) proviàes for "payment to the eligible organization under this section for individuals

enrolled und". ilti. section with the organization and entitled to benefits under part A ofthis

subchapter and enrolled under part B ofthis subchapter. . ." Inpatient hospital days for Medicare

beneficiaries enrolled in HMoi and cMPs prior to 1999 are refened to as Medicare HMO patient

care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryr2 stated that:

' Based on the language ofsection I 886(d)(5)(F)(vi) ofthe Act [42

U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the disproportionate

share adjustment computation should include "patients who were

entitled to benefits under Part 4," we believe it is appropriate to

include the days associated with Medicare patients who receive care

at a qualified HMO. Prior to December l, 1987, we were not able to

isolaie the days of care associated with Medicare patients in HMOs,

and therefore, were unable to fold this number into the calculation [of
the DSI-I adjustmerrtl' However, as of December l, 1987, a field was

included on the Medicare Provider Analysis and Review (MEDPAR)

file that allows us to isolate those HMO days that were associated

with Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustmentl.rr

At that time Medicare part A paid for HMO services and patients continued to be eligible for Part

A.r4

With the creation of Med¡care Part C in 1997,ts Medicare beneficiaries wllo opted for managed care

coverage under Medicare Part C were no longer entitled to have payment made for their care under

Part AI Consistent with the statutory change, CMS did not ìnclude Medicare Part C days in the SSI

ratios used by the Medicare 
"ont 

ucio.s to ãalculate DSH payments for the fiscal year 2001-2004'r6

12 of Health and Human Services
ì3 55 Fed. Reg.35,990,39,994 (Sept.4, 1990)

ì5ihe Medicare Part C program did not begin operating until January I , 
.l 
999 See P.L. I05-33, 1997 HR2015, codilecl

as 42 U.S_C. g l39a\,/-21 N:ote (c),,Enrollment Transition Rule.- An ¡ndividual who is enrolled [¡n Medicarel on

December3t lggS,withaneligibleorganizationunder...[42US.C-1395mm]shall be considefed to be enrolled with

l¡ui otgun ir"t¡o" ." January l,-1999, Lñder part C of TitleXVlll . ifihat organ¡zation as a contract under that part for

frouia-inj ,"- i"", on J anuáry I , lggg . . . 
' .- This was atso known as Medicare+Choice. The Medjcare Prescription

b*g, tr-p-u",n"nt and Moáernization Act of2003 (Pub.L. lo8-173), enacted on December 8,2003, replaced the

V"aì"ur"nChoi"" program with the new Medicare Advantage program under Pa¡t C ofTitle XVIìl
r669 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
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No further guidânoe regarding the treatment ofPart C days in the DSH calculation was providecl tlntil

the 2004 Inlatient Prospectivã Payment system ("lPPS") proposed rules were published in the

Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected tÕ join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . , . once-a beneficiary elects Medicare Part C, those patient days

attributable to the bi:neficiary should not be included in the Medicare

fraction of the DSH patient percentage' These patient days should be

inctudedin the count of total patient days in the Medicare fraction
(the denominator), and the patient's days for the M+C beneficiary

who is also eligible for Medicaid would be included in the numerotor

of the Medicald frolüon . .. (emphasis added)r7

The secretary purportedly changed her position in the Federal fìscal year ("FFY") 2005 IPPS final

Ài", Uy notinjrhå was "ievising our règulations at [42^C.F-R.] $ 412.106(bX2Xi) to include the davs

urro"iát"¿ wiitr ¡Rart Cl benefici"aries iithe Medicaie fraction of the DSH calculation."rs ln response

to a comment regarding this change; the Secretary explained that:

. . . lle do agree that once Medícare benefciaries elect

Mcdicare Part C cor)erage' they are still, in some sense' entitled

to benefits under Medicare Part A. We agree with the

commenter that these days should be included in the Medicare

fraction of the DSH calculation Therefore, we are not adopting

as final our proposal stated in the May 19, 2003 proposed rule

to include the days assocîated with M+C beneficiaries in the

Metlicaid fraction. Instead' we are adopting a policy to include

the patient days for M+C benertciaries in the Medicare fraction
. . . . ifthe beneficiary is also an SSI recipient, the patient days

. will be included in the numerator of the Medicare fraction We

arc rcvising our regulations at $ 412' 106(b)(2)(i) to include the

days assocìated with M+C beneficiaries in the Medicare

fraction ofthe DSH calculation're (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare fraction of

the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bx2xB) was included in the August

11,2Oi4 Federal Registèr, nó chãnge to the regulatory language \¡r'as published until August 22, 2007

when the FFy 2008 final rule was issued.20 In that pubÌication the Secretary noted that no regulatol'y

change had in fact occurred, and announced that she had made "technical corrections" to the

."gulãtory language consistent \¡r'ith the change announced in the FFY 2005 IPPS final rule As a

reíult, palt C ãuy."*"r" required to be included in the Metlicare fiaction as of October 1 , 2004'

ì?68 Fed. Reg.2?,154,27,2O8 (May 19,2003).

'8 69 Fed. Reg. a|49,099-

20 72 Fed. Reg. 47,130, 47,384 (A\r8.22,2007).
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The U.S. Circuit Coult for the District of Co lum6Á in Allina Healthcare Services v. Sebelius,zl

vacated the FFY 2005 IPPS n¡le. However, as the Providers point out, the secretary has not

acquiesced or taken action to implement the decision22 and the decision is not binding in actions by

other hospitals. 
,

Providers' Request for EJR

The Providers assert that that the Medicare fraction ofthe DSH calculation is improperly understated

due to the Secretary's erroneous inclusion ofinpatient days attributable to Medicare Advantage

patients in both the numerator and the denominator ofthe ofthe Medicare fraction. The failureto

include such days in the Medicaid fraction also understated that fraction. The Providers point out

that the authority upon which CMS relied to collect Medicare Advantage days informatíon isthe

DSH regulation at 42 C.F.R. $ 412.106, which includes Medicare Advantage days in the description

ofthe dáys included in the Medicare fraction. However, the enabling statute for this regulation, 42

u.s.c. $l395w\¡/(dx5xÐ, makes no mention of the inclusion of Medicaid Advantage days in the

Medicare fraction, only traditional Part A days. The Providers contend that Medicare Advantage

beneficiaries are not entitled to benefits under Part A, but instead are entitled to benefìts under Part

C. As a result, the Providers are challenging the validity of the regulation to the extent that 42 C.F.R.

$ 412. I 06 contradicts the enabling shaúte at 42 U.S.C' $ I 395ww(d)(5)(F) 
'?3

In chalìenging the validity ofthe regulation, the Providers assert that the regulation was adopted in

violation oJthe Administrativc Procedures Act (APA). Tltey corrtend tl'rat the Secì€tary violated the

APA when she deprived the public the opportunity to comment on the regulation. This position was

upheld in the decisions in bdth AIIina I and Allina II.2a

The Providers argue that any Medicare Advantage days that are also dual eligible days cannot be

counted in the Mèdicare ratio for the same reasons as set forth above. Primarily, they believe, the

regulation requiring inclusion ofdual eligible days in the Medicare ratio is invalid and the days must

be counted in numerator ofthe Medicaid fraction. This allegedly improper treatment resulted in the

under payment to Providers as DSH eligible providers of services to indigent patients, and includes

any otí.,", rclated adverse impact to DSH payments, such as capital DSH payments 2s

ìWith respect to EJR, the Providers believe that the Board has jurìsdiction over the matter at issue and

lacks the legaÌ authority to decide the legal question presented. The Providers posit that the Board is

not able to address the legaì question ofwhether CMS correctly followed the statutory mandates for

rulemaking set forth in the APA and the statute and is bound by Secretary's aotions. The Providels

do not lrelieve that thc Board has the authority to implement the effecl of Allina I and Allina II
decisions until the Secretat'y instructs it to do so.26

1t '146 F. 3d I 102 (D.C. Cir. 2014)
2'? EJR Request at 8.
2t ld. af2.

26 Id. 
^t 

7
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Decision of the Board

Board's Authority

under the Medicare statute codified at 42 U.S.C. $ I 395oo(f)(l) and the regulations ¿t 42 C'F'R'

õiói.iti+ztoru (2016), the Board is required to grant.a provider's EJR request ifit determines that

(i) rhe Board has jurisdiction ;;Jr"; hoarinion the specific matter at issue; and (ii) the Board

ìi[. tfr" authority to decide a specific legal quesiion relevant to the speoific matter at issue because

the legal question i. u 
"t,u¡"ngi 

iitÁer ¡i thå constitu,tionality of a provision of a statute or to the

."ú.rriiitË or procedural validity of a regulation or CMS Ruling'

Jurisdictional Requi rements

TheBoard,sanalysisbeginswiththequestionofwhetherit.hasjurisdictiontoconductahearingon
m" .p""i¡" rn.ná at issie for each ofihe providers requesting EJR. Pursuant to the pertinent

;;ili;i;;, governing Board:uä.J¡"tion, a provider hai a right to a hearing before the Board with

respecr to costs claimed 
"" " 

#;ry i,ü co'st .epott. ir it isd-issatisfied with the final determination of

the Medicare contractor, the "-"ìit 
i" controversy is $10,000 or more for an individual appeal or

$50,000 or more f'or a group, uná the request for hêaring was timely filed'27

Inthr.eeoftlregroupsincludedinthisEJRrequest,theProvidersfiledappealsoftheiroriginal
norices of nrogram ,."i.uur*"i.,ènii;ÑnnS'; i,r *¡ich the Medicare contractor settled cost reporting

p".iãã. 
""äirg 

i" 2010 and zol I . òur" number l3-2079GC includes Providers appealing from

revised NPRs-for the settled cost reporting period ending in 2007'

ForpurposesofBoardjurisdictionoveracostreportingperiodthatendsonorbeforeDecember3l'
200g, a participant,nuy O".o*irute dissatisfacttn *iih the urornt of Medicare reimbursement for

,h; ilJJ"J i.ru" uy áluirning the ssl/part c-issue as a,"self-disallowed cost," pursuant to the

Supreme Coutt's reasonin g"&'oit^ nntn'sda Hospital Associcttion v Bowen'28

ForappealsoforiginalNPl{sforcostreportingtimeperiodsendingonorafterDecember3l,2003'
ih; piJ;ã;.r pr".ã.u" their respective rights tõ claim dissatisfaction v/ith the amount of Medicare

navment lor a soecilìc it", ui iiru" by either including a claim lor the specifìc item on their cost

i;#;;" ö; ;";;,h" proviãer seeks payment they believe to be in accordance with

Medicare policy, or ,"f f-airuit*lng the specific item by following the applicable procedures for

¡ii"g 
^ """ ,"iá,t rnd". protest' Sãe 42 C F'R' $ a05'1835(aXl) (2008)'

Foranyparticipantthatfilesanappealfrom-arevisedNPR-issuedafterAugust2l'2008'theBoard
à"lV ftát.¡r.it¿i"tion to hear that pärticipant's appeal of matters that the Medicare contractor

.pi'"¡i.ìilvrevisedwithinO-'åìàiü"¿Ñpn.2e ifieBoardnotesthatall participantsappealingfrom

.å"i*¿NÉn appeals included within this EJR request were issued after August 21, 2008.

I' The regulations goveming Board jurisdiction begin at 42 C F'R' ç 405' 1835'

a"-itilìl iijõs,;tt"uringi"qu"tt L 
"onsidered 

timelv irit is filed \aithin 180

detãrmination. 42 C.F.R $ 405.1835(a) (2008)'

'?3 
t08 s.cr, 1255 (1988).

'?s 
Scc 42 C.F.R. $ 405.1889(bXl)'

For appeals filed on or after
days of the date ofreceipt ofthe final
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Jurisdiction

The Board finds that the Providers involved with the instant EJR request have had Part C days

excluded from the Medicaid fraction, have had a specific adjustmênt to the SSI fraction, or have

properly protested/self-disallowed the appealed issue such that the Board has jurisdiction to hear their

iesiectiuå appeals. In addition, the Providers' documentation shows that the estimated amount.in

controversy-fòr the group appeals exceed $50,000 and the appeals were timely filed' The estimated

amount in controversy is subject to recalculation by the Medicare contractor for the actual final

amount in each case.

Board's Analysis Regarding Its Authorit)' to Consider the Appealed lssue

The Providers within this EJR request filed appeals covering calendar years 2007,2010 and 201 I 
'

thus the cost reporting periods fall squarely within the time frame that covers the Secretary's final

rule being chalienged.30 In addition, the Board recognizes that the D.C. Circuit vacated the

regulation in Allina for the time period at issue in these requests. However, the Secretary has not

foimally acquiesced to that vacatuf and, in this regard, has not published any gqidance on how the

vacatur is béing implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med.

Ctr. v. Burwetl2O4 R. Supp. 3d68,77-82 (D.D'D.2016), appealfiled,No l6-5314 (D C Cir', Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation and,

ifthe Board were to grant EJR, the Providers would have the right to bring suit in either the D.C.

Circuit or the eircuit within which they are located. .S¿e 42U.5.C. $ l395oo(Ð(l). In addition,

within its July 25, 2017 decision in Atlina Health Services v. Price, the D.C. Circuit Court agreed

with the Board's determination to grant EJR for the identical issue involved in the instant EJR

request.3l

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject yeais and the Proviclers in

this appeal are entitled to a hearing before the Board;

2) based upon the Providers' assertions regarding 42 C F'R'

$S 412.106@X2XiXB) and (b)(2)(iii)(B), there are no findings of fact for

resolution by the tsoard;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42 C F'R'

$$ 412.106(bX2)(i)(B) and (bX2XiiiXB)' are valid'

10 As stated in the Fy 20 14 lppS Final Rule, the Secretary "proposed to readopt the policy ofcoùntìng the days of pat¡ents

enrolled in MA plans in the Medicare fraction of the DPP[,]" thus "sought public comments from ¡nterested parti€s . . "
following publication of the FY 2014IPPS Proposed Rule,78 Fed. Reg.275'18 (May 10,2013) ultimately, the secretary

finalized-this DSH policy for FFY 2014 and subsequent years on August 19,2Ol3,intheFy 20l4IPPS Fjnal Rule. See

78Fed.Reg.50496,50615(Aug. 19,2013). The Provider appeals in the instant EJR request areall baseduponFY20ll

cost reporting periods and earlier'
iì ,See 863 Fed. 3d 9j7 (D.C. Cit.2017)-
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Accnr<lingly, the Board finds that the question ofthe v al\dity of 42 C.F.R. $$ a 12.106(b)(2)(i)(B) and

(b)(2XiiiXB) properly falls within the provisions of42 U.S.C. $ l395oo(f)(l) and hereby grants the

Providers' request for EJR for the issue and the subject years. The Providers have 60 days from the

receipt ofthis decision to institute the appropriate action forjudicial review. Since this is the only
issue under dispute in each group appeal, the Board hereby closes the cases.

Board Members Participating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Robert A. Evafts, Esq.

Enclosures: 42 U.S.C. $ l395oo(f) and Schedules ofProviders

Certfied w/ Schedules of Providers

Elizabeth Elias, Halì Render
Danene Hartley, National Government Services
Byron Lamprecht, Wisconsin Physicians Service
Wilson Leong,,Esq., CPA, Federal Specialized Services

ø,/;L--
FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson
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APR I ? ZOIA

Certified Mail

Daniel J. Hettich, Esq.

King & Spalding, LLP
1700 Perursylvania Avenue, NW
Suire 200
Washington, DC 20006 4706

RE: EJR Determination

15-0198GCA¡derson20llDSHMedicare/MedicaidMedicareAdva¡tageDaysGroup
15-24}TGCAnderson2012DSHMedicare/MedicaidMedicareAdvantageDaysGroup

Dear Mr. Hettich:

TheProviderReimbufsementReviewBoar<l(Boarcl)hasreviewedthePrclvider.s'Apri'lll'2018'
;q";* i;;;p;ái 

"a¡oai"iut 
t"view (EJR) (ìeccived Âpril i2' 2018) fortheabove-referenced

appeals. The lioard's determination is set forth below'

Issue in Dispute

The issue in these aPPeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A

did not make payment, namely Medicare Advantage days which

are paid undei Medica¡e Part C, as days for which patients are

entiiled to benefits under Medicare Parl A for purposes of

calculating the Medicare disproportionate share C'DSH')

PaYment.l

Statutorv and Regulatory Backsround: Medicarc DSH Pavment

ParlAoftheMedicareActcovels..inpatienthospitalservices.''Sincel9S3,theMedicare
p.ãgr; h* paid most hospitals for the operating costs of inpatient hospital services under the

prospective payment ryr,". iltps")'' Und"' PÈS' Medicare pays predetermined' standardized

ffiffi; iã,.-Jå.rtutg", t,u:"òt to cefiain pavment adjustments l

I Providers' EJR Request at l.
2 See 42 U.5.C. $ l 3ts \'/w(dxl)-(5) ; 42 c F R P art 412'
3ld.
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The PPS statute contâins a nuntber ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specifìc DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients''

A hospital may qualifu for a DSH adjustment based on its disproportionate patient pelcentage

(,.nfÉ,1.0 As'a iroxy for utilizarion by low-income patierrts, the DPP determines a hospital's

iualificãtion as á osir, an¿ it also determines the amount of the DSH payment to a qualifring

n'ã.pf"r.t irt" opp is âefrned as the sum of two fractions expressed as percentages.E Those two

fractions are refe ed to as the "Medicare/SSl" fraction a¡d the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The stature, 42U.5.C. $ l395ww(d)(5)(FXviXI), defines the Medicare/sSl fiaction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entiTled to

benefits under pafi A of rhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supþlementation) under subchapter XVI of this chapter, and the

denominator of which is the nurnber of such hospital's patient days

lbr such fiscal year which were made up ofpatients who (for such

days) were entítled to benefits under part A of this subchapter ' ' '
(emphasis added)

The Medicare/sSl fraction is computed annualiy by the centers for Medicare & Medicaid

Services C.CMS"), and the Medicare contractors use cMS' calculation to compute a hospital's

DSH payment adjus(ment.e

'lhe statute, 42IJ.S.C. $ 1395wu/(dx5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospitat's patient days for such period which

consist ofpatients who (for such daYs) we¡e eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid programl, but who were not entitled to beneJits under

part A of lhis subchapter, and the denominator of which is the total

ìumbe¡ of the hospital's patient days for such period' (emphasis

added)

4 See 42 \1.5.C.6 l395ww(dx5).
5 See 42tJ.S.c. $ l395ww(dX5XFXi)(l); ¿z c F R $ 412 106
6 See 42rt.S.c. $$ I ¡ss**(¿Xsxr)(i)(l) and (dXsXFXv); a2 c F R' $ a12 106(cXl)'
7 See 42U.5.C. $õ I rss**(¿Xsxn)(iv) and (vii)-(xiii); 42 C F R $ 412-106(d)'
8 See 42V.5.C. $ I395ww(dX5XFXvi)
e 42 C.F.R. $ 412.106(bx2)-(3).



The Medicare conüactol determines the number ofthe hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total nuriber of patient days in the same period'r0

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed õa¡estatuie implemenling payments to health maintenance organizations

("HMos"fand competitive medical plans ("CMPs") is found ar 42U 'S'C' $ 1395mm' The

àtutut ut 42U.S.C. $ l395mm(a)(5|provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refened to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation shouid include

'¡áUents who were entitled to benelits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

1, tSSl, v/e were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment]'

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those IIMO days that wcrc associated with

Medicare patients' Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustment].12

At that time Medicare Part A paid fo¡ HMO services and patients continued to be eligible for

Part A.13

'with the creation of Medicare Part c in 1997,14 Medicare beneficiaries who opted for managed'

care coverage under Medicare Parl C were no longer entitled to have payment made for their
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,o 42 C.F.R. $ 4r2.106(bx4).
rr ofHealth and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept 4, 1990).
t1 Id.
14 The Medicare part C program did not begin operating until Ja¡ùary 1,1999. See P L. 105-33, 1997 HP.2015'

codif ed as 42I)-5.C. S'ß97w-21Note (c) "Enrollment Transitìon.Rule.- An individual wbo is enroÌled Iin
Meáicarel on December 3l 1998, wjth an eligible organization under. . [42 U.S.C. I395mm] shall be considered
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careunderParlA.Consistentwiththeslatutorycharrge,CMsdidnotincludeMedicarePartC
davs in the ssl ratios used by the Medicare contlactofs to calcrtlate DSH payments for the fiscal

y.a, Z0O1-ZO04.tt

No further guidance regarding the treatment of Part CdaJs in the DSH calculation was provided

until the 2004 Inpatient prosp"ective Payment System ('IPPS) proposed rules were published in

the Ì ederal Regiiter' In that ¡otice the Seüetary stated that:

. . ' once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Part A

. . . . once- a beneJìciary elects Medícare Part C' those patient days

attributable to tie beneJiciary should not be included ín the

Medicare fraction of the DSH patient percentdge' These parient

days shoild be included in the count oftoîal patient days in the

Iiedícare fraction (the denominator)' and the patient's days for the

M+C benbJìcíary who is also etigible for Medicaid would be

inctuded íi the íumerator of rhe Medicaid fraction ' ' ' (emphasis

added)r6

Thc Sccretary purportedly changecl her position in the Federal fiscal year (.FFY,) 2005 IPPS

frnat rule, by nãting she *u. ..rÑiring our regularions at [42 C.F.R.] $ a 12.106(b)(2)(i) to

i""î"aã tt" á"v. asiociated with tPart cl beneftciaries in.the Medicare fraction of the DSH

""ià"i",i"r.-ti 
In response to a cðmmeni regarding this change, the Secretary explained that:

. . . lt/e do agree that once Medícare beneficiaries elect

Medicare Part C coverage, they are still' in some sense'

entitled to benelìts uncler Medicare Part A' We agree with

the corrìmenter that these days should be included in the

Medicare fraction of the DSH calculation Therefore' we are

not adopting as Jinal our proposal stated in the May 19' 2003

. propor)d rit" tà inctude the days associatedwith M+C
'beieficiaries 

in the Medicaidfraction lnstead' we are

adopting a policy to include the patient days for M+C

bcicficiariàs in the Medicare fraction ' ifthe beneficiary

is alio an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction We are revising our

regulations at $ 4i2 106(b)(2)(i) to incÌude the days

1o be enrolled with that organization on January l, 1999, under part C ofTitle XVIìI . . ifthat organizatjon as a

contract under that part for provitlirtg servjces on January 1,1999 " This was also known as

Medicare+Choice. The Medicare PrescriPtiun Drug, Inìprovelìlelìt a¡d Modemization Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice

program under
r569 Fed. Reg-

Part C of Title XVIII.
48,918, 49,099 (Aù9. 11,2004).

'668 Fed. Reg. 27,\54,27
r7 69 Fed. Reg. at 49,099

,208 (May 19,2003).

program with the ne\M Medicare Advantage
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associated with M+C beneficiaries in the Medicarc fraction

of the DSH calculation.rs (emphasis acìcled)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 c.F.R. $ 412.106(bx2xB) was included in the

Augusil l, 2004 Féderai Register, no change to the regulatory language was published until

luiu"t22,2007 when the Fiy 2008 frnal rule was issued.re In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made
..tech¡ical correðtions" to theiegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As á result, Part C days were required to be included in the Medica¡e

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inl llìna Healthcare Services v' Sebelius,2o

vacated the FFY 2005 IPPS rule. The secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
..entitled to benefits under PaIt 4," thereby requiring them to be counted in the Medicare

Parl A,/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prio¡ to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A' F¡om

1986-2004,the secretary interpteted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and'an rounced a policy change. This policy was to include Part C days in the Medicare

palt A/SSI fraction and excluåe theri from thã Medicaid fraction effective October 1 ,2004.21

In Allina,the Court affirmed the district court's decision "that the Secretary's final ¡ule was not a

logical outgrowth of the proposcd ¡u1e."22 The Providers point out that because the Secretary has

noi acqrrieõ"d to the decision, lhe 2004 regulation requiring Part C days be included in the Part

A./SSI iraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. S$ 412. 1 06(t{2Xi)(B) an<ì (h)(2xiiixB). In these cases, the Providers contend that all
part C ããys should'be exciuded from the Part A/SSI fraction and the Medicaid-eligible Part C

days should be included in the numerator of the Medicaid fraction. To obtain reliefl the

práviders seek a ruling on the procedural and substantive validity ofthe 2004 rule that the Board

lacks the authority to grant. Thè Providers maintain that, sincç the Secretary has not acquiesced

to the decision ìn' Attina, the Board remains bound by the regulation. Flence, EJR is appropriate'

tu Id.
te '72 F ed. Reg. 47 ,130, 47 ,384 (Avg.ust 22,2007)'
20 '146 F. 3d 1 102 (D.C. Cir. 2014).
2r 69 Fed. Reg. at 49,099.
22 AllÌna at I109.
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Decision of the Board

pursuant ro 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 c.F.R$ 405.1842(Ð(l) (2017)' the

Boa¡d is required to grant an EiR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal qu"estion reieva¡rt to the specific matter at issue because the legal question is a

"'ù1";g" 
;th;to the constitutionality ofà provision of a statute or to the substantive or procedural

validity of a rcgulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 201 | and 2012.

lor purposes of Board jurisdiction over a parlicipant's appeals filed from a cost reporting period

that ends on or after Dãcember 31,2008, in order to demonsûate dissatisfaction with the amount

of Medicare payment for the appealed issue, a participant frling an appeal from an original NPR

must show thatihe Medicar" "-t u"tot adjusted its SSI ftaction when it settled the participant's

cost report or the participant must have self-disallowed the appealed issue by filing its cost repoft

undcr protest.23

The Board has determined that participants involved with the instant EJR request have had Part

C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or

propárly protested the appealed issue such that the Board has jurisdiction to hear their respective

àpp"a.. in addition, thè participants' documentation shows that the estimated amount in

"àn,.oto"rry 
exceeds $50,000, as required for a group appeal2a and the appeals were timely filed'

The estimáted amount in controversy is subj ect to recalculation by the Medicare contractor for

the actual final amount in each case.

Board' s A¡alysis Re sardine the ABp9eled-ls$u-q

The group appeals in this EJR request span fiscal years 2_011 and 2012, thus the appealed cost

t"poåing p"rioas fall squarely within the time frame. applicable to the Secretary's FFY 2005

ImS ,ui-cicing challenged. The Board recognizes that the I).C, Circuit vacated this regulation

in Altinafor thã time p"iiod ut i.tu" in these requests. However, the Secretary has not formally

acquiesced to that vacatrr and, in this regard, hás not published any guidance on how the vacatûr

is úeing implemented (e.g-, only circuit-wìde versus.nationwi de). See generally Grant Med. Ctr-

v. BurãeU,'2¡4F. Supp.3d 68,ii-82(D.D.D.2016),appealfiled,No.16-5314 (D.C. Cir.,Oct

3I,2016). Moreover, ihe D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Boa¡d were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are locatcd. See 42rJ'5.C. $ i395oo(f)(l)- Based

on the abovc, the Boa¡d must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

'?3,See 42 C.F,R. $ 405

'?a 
,Se¿ 42 C.F.R. $ 405

835
83',l

(2008).



King & Spalding 201 I and 2012 DSH PaÍ C Days Cases

EJR Detemination
Case Nos. '15-0198GC et al.
Page 7

Board's Dccision Regardine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the' 
particþants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C'F'R'

$$ 412.106(bX2XÐ(B) and (b)(2)(iii)(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of w hether 42

C.F.R. $$ 412.106(bX2XÐ(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds fhat the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (bx2)iiiÐ(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

g.ui, ùá Þroniá"ìs' ì"quest for EJR for the issue and the subject years. The Providers have 60

ãays from the receipt oithis decision to institute the appropriate action for judicial review. Since

thii is the only issue under dispute, the Board hereby closes these cases'

Board Members P articiPatinË

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robcrt A. Everts, Esq.

FOR TFIE BOARD:

fu/l,t-
L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedules of Providers

cc: Mouni¡ Kamal, Novitas (Certifìed Mail dSchedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2I2o7
4to-746-267 t

'ÀPR I ? ZrlIB
Certified Mail

Daniel J. Hettich, Esq.

King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
'Washington, DC 20006 4706

RE: Expedited Judicial Review Determination

14-l13sG
t4-1136G
17-0644G

K&S 2007 SSI Fraction Medicare Advantage Days Group

KeS 2007 Medicaid Fraction Medicare Advantage Days Group

K&S 2014 DSH Medicare Advantage Days (Pre-I0/l/2013) Group

Dea¡ Mr. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' M?trch27 '
töis,;;dfi ¡;r expedited judicial review (EJR) (received March28,2018) for rhe above-

t"f"tá""Ë¿ appeals. ihe Board's determination is set forth below'

Issue in Dispute

The issue in these aPPeals is:

I Providers' EJR Request at l.
2 See 42 U.5.c. $ l3i5ww(dxl)-(s);42 C'F R Part 4t2'
1ld.

[W]hether CMS unlarvfully treats days fo¡ which Medicare Part A

àid not make payment, namely Medicare Advantage days which

are paid undei Medicare Parl C, as days for which patients are

entilled to bcncfits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")

PaYment.l

Statutory and Requlatorv Background: Medicare DSH Pavment

part A of the Medicare Act covers "inpatient hospital services'" since 1983, the Medicare

ñ;,'f,h;; ùJ most hospirals for the operating-costs of inpatient hospital services under the

prospective payment.yrt"* i: nfS";''.Und"t PPS, Medicare pays predetermined' standardized

ã-ãiti. p*'¿"charge, subjeàt to 
"ertain 

paym"nt adjustments 3
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

.p..i¡" rã"iåi... irt.r" cases involveihe hospital-specific_DSH adjustment, which requires the

i'ecretary to provide increased PPS payments to hospitals that serve a signiflcantly

disproportionate number of low-income patìents'"

A hospital may qualify for a DSH adjustment based on its disproportionate patient p€röentage

i$iþtj A;;iroxy for utitization by low-income patients, the DPP determines a hospital's

ifiiã"íi* ur ä psir, *¿ it also detðrmines the amount of the DSH pavment to a qualifuing

Ëãrpit"it irt. Dpp is âefined u, ttt" tu- of two fractions expressed as perc^entages'8-Those two

f.aåio.rs are refened to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), tho numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

. benefits under part A ofthis subchapter and were entitled to

supplemental security incomo benefits 
-(excluding 

any State

supplementation) under subchapter XVI of-this chapter' and the

. denominator ofwhich is the number of such hospitai's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A of this subchapter ' ' '

(emPhasis added)

The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

i"*i"", C,CMS), and the Medicàre contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The starute,42 U.S.C. $ 1395ww(d)(5)(FXvÐ(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage)' the numerator of which is

the number of the hospital's patient days for such period which

consist <-rf patients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were nor entitled to benefits under

part A of ihis-subchapte', and the denominator of which is the total

a See 42U.5.C. $ 1395ww(d)(5).
5 See 42 tJ.S.C. $ l395ww(dxsxr)(¡XI): 42 C F R S412 106'

' s"" qiu.s.c. $$ l:ss**(ãXsxi')(;)tÐ un¿ (dx5XFXVL 42*c:F R 
.5 

a12 106(cxl)'

' s"" qiu.á.c. öö r ¡ss**i¿iisl(r)(iv.¡ and (vìi)-(xiii); 42 c F R $ 412 106(d)'
s ,See 42 U.S.C. $ l395ww(d)(5)(F)(vi)'
e 42 C.F.R. $ 412.106(bx2)-(3).
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number ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.ro

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed ca¡e statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C' $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals e olled under this section with the organization and entitled to

benefits under part A ofthis subchapter and en¡olled under part B ofthis subchapter . ' ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of scction 1886(d\5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December

1 , 1987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1,1987 ' a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

aclj usttnerrt]. l2

At that time Medica¡e Part A paid for HMO services and patients continued to be eligible for
Part A.13

¡o 42 C.F.R. $ 412.106(bx4).
lr ofHealth and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t3 Id.
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With the creation of Medicare Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made t'or their

care under Èafi A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractots to calculate DSH payments for the fiscal

yeat 2001-2004.15

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 20õ4 Inpatienilrosp-ective Payment System ("PPS") proposed rules were published in

the Federal Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

dttributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage' These patient

days should be included ìn the count of total patient days ìn the

Mâdicare fraction (the denominator), and the patient's days for the

M+Ç beneficiary who is also eligíble for Medicaid would be

included in the numeralor of the Medicaid frlction ' ' (emphasis

added)r6

The secretary purporledly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, bynoting she was "revising our regulations at [42 c.F.R.] $ al2.106(bX2Xi) to

include the ãays as-sociated with lPart C] beneficiaries in the Medicare fraction of the DSH

calculation."rí In response to a cornment regarding this change, the Secretary explained that:

. . . LI¡e do agree that once Medicare beneficiaries elect

Medlcare Part C coverage, they ure slill, in some sense,

entilled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May 19' 2003

proposàd rule to include the days associated with M+C

14 The Medicare Part C program did not begin operating until Jaruary 1, 1999. See P.L. 105-33, 1997HR2015,

coiifed as nzU.S.C. g 139?w-21 Note 1c¡i'Eniollment Transition.Rule.- An individual who is enrolled [in

u"ãi"ur"¡ on Decembär 31 1998, with a;;ligible organization under . . [42 U.S C l395mm] shall be considered

,o U".*off"¿ *¡,¡ that organization on Jahuiry l, 1999, under part C of Title XVIII . . ifthat organization as a

contract under that part foi providing services on January 1 , 1999 ' ' . " This was also known as

Medicare+choice. îhe Meãicare prãscriprion Drug, Improv€ment and Modemization Act of2003 (Pub.L. 108-

ìiãj, **r"J * oecember 8, 2003, replãced the Medicare+choice progam \ryith the ncw Med¡cale Advantage

program undcr Part C of Title XVIII.
i569 Fed. Reg. 48,918, 49,099 (Aug. I I , 2004).
Ió68 Fed. Reg. 27,154,27,208 (May 19'2003)
I7 69 Fed. Reg- at 49,099.
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beneJìciaries in the Medicaid fraction' Instead' we are

adopting a poticy to include the- patient days Jbr M+C

beieficlartZs in the Medicare fractio-n ' ' ' '.if the beneficiary

is also an SSI recipient, the patient days will be included in

the numerator of ihe Medicare fraction' We are revising our

regulations at $ 412'i061b)(2)(i) to includeúe days

as-sociated with M+C beneficiaries in the Medicare fraction

of the DSH calculation'r8 (emphasis added)

ThisstatementwouldrequireinclusionofMedicarePartCinpatient.daysintheMedicare
fraction of the DSH calculation'

Although the change in policy regarding 42 C F R' $ 412' 106(b)(2)(B) was included in the

August i 1, 2004 Federal n"giJ"i no cìíange-to the regulato^ry language was published until

ilÑ tt; z0oz when the.iy ZóOs ¡nat rute was issued.re In that publication the Secretarv

;;ltú;" regulatory change had in fact occurred, and announced that she had made

,.technical corrections,, to trr"i"gulutory language consistent with the change announced in the

FFy 2005 Ipps final rule. As u"."rrrlt, purt c duy, *.r" required to be included in the Medicare

fraction as of October 1,2004.

The u.s. circnit court for the District of columbia inl llina Heahhcare services v' sebelius'zo

""""i"¿,t" 
FFy 2005 Ipps rule. The secretary has not acquiesced to that decision.

Providers' Bequest for EJR

TheissueunderappealinthiscaseinvolvesthequestionofwhetherMedicareParlCpatientsare
"entitled to benefits under Part A'," thereby requiring them to be counæd in the Medicare

p"rt eliSf fraction and excluded from the Medicaid .fìactiotì rlullleratol ol vlce versa'

Priorto2004,thesecletarytreatedPartCpatients.asnotentitledtobenefitsunderPaÍA.From
1llà_ilOC,ri"Secrerary interpreted the term "e¡titled to benefits under Part A" to mean

covered or paid by Medi"u."'ún À. in the frnal rule for the FFY 2005, the secretary reversed

course and announced a poticy change This policy was, to include Part C days in the Medicare

part A/SSI fraction and *"ilá" th"* tiom the Meãicaid fraction eflective October l'2004'21

In Allína, ÏheCourt affirmed the dist¡ict court,s decision ..that the Secretary,s final rule was not a

logical outgrowth of the propäseJryl"^.-' The Providers point out that because the Secretary has

""îã"ä"årî"¿ 
a,t" ¿""iriJn, tt 

" 
2004 regulation requiring Part c days be included in the Part

tE Id.
rt 72 Fed. Reg. 4'7,130,4't,384 (A'rgust 22,2001)'
20 746F.3d I102 (D.c. Cir'2014)'
2r 69 Fed. Reg. at 49,099.
22 Allina at 1109-
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A./SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $$ 412. 106(bX2XÐ(B) and (bX2XiiiXB). In these cases, the Providers contend that a1l

the Part A/S the Part C

days should be included in the numerator of the Medicaid

Providers seek a ruling on the procedural and substantive
To obtain relief, the

validity of the 2004 rule that the Board

lacks the authority to grant. The Provide¡s maintain that' since the Secretary has not acquiesced

to the decision in Allina, The Board remains bound by the regulation'

Decision of the Board

Hence, EJR is appropriate.

,3 108 s.cr. 1255 (1988).
24 See 42 C.F.R.0 405.I E35 (2008)
25 S€e 42 C.F.R. $ 405.1 S89OXI ) (2008)

Pursuant to 42 U.S.C. $ 1395oo(f(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017), the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a héaring o., ih" specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal quistion reievant to the specific matter at issue because the legal question is a

cirallenge eìthei to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2007 and 2014 (prc-1013112013)'

For purposes of Board jurisdiction over a pafiicipant's appeals filed from a cost reporting period

that ends on or before December 30,2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issrre

as a 
.,self-disallowed cost," pursuant to the Supreme Court's reasonin g set out in Bethesda

Hospital Associati.on y. Boien.2J with respect to a parlicipant's appeals filed from a cost

repárting period that ends on or after December 3 1, 2008, in order to demonstrate tlissatisfaction

*ith th" urno.lllt of Medicare payment for the appealed issue, a participant filing an appeal from

an original NPR must show that the Medicare contractor adjusted its SSI fraction when it settled

the participant's cost report or theparticipant must have self-disallowed the appealed issue by

frling its cãst report under profest.24

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Soar¿ ãnty has jurisdiction to hear that part.icipant's appeal of mattels that thc Mcdicare

contractoispecifically revised within the revised NPR.25 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21,2008.

The Board has determined that participants involved with the instant EJR request have had Part

c rlays excluded from the Medicaid fraction, had a specific adjustment to the ssl fraction, or
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The Board finds that:

properly pfotested the appealed issue such that the Board has jurisdiction to hear their respective

""pp";ir1rå iil Þrovideis which filed appeals from revised NPRs have adjustments to the SSI

;ä"""1;g., ;. required for jurisdiction. in addition, rhe parricipan-ts' aocumentati_o^1;lows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal2/ and the

"pp."iri.t",irnely 
filed. The estimated amount in controversy is subject to recalculation by the

Và¿1"-" contractor for the actual final amount in each case'

Board's Analvsis Resardine the Appgalgd-lssue

The group appeals in this EJR request span fiscal years 2007 and June 30'2014' thus the

;;-pJ;ã;"Ëft"porring periods fall squiely within the time frame applicable to the Secretary's

frï ioos IppSìule bãing challenged'. Thé Board recognizes that the D.C. Circuit vacated this

,ig"Áriál {lAltina for tie time peìiod at issue in these,requests. However, the Secretary has not

i;fuly acquiesced to that vacaiur and, in this regard, has not published any guidance on how

th" rru"áto, is being implemented (e.g., only circui¡wide versus nationwide). see generally

Grant Med. Ctr. v. Burwelt, zoa f . Slupp. ia As,n-SZ (D'D D' 2016), appeal filed'No' 16-5314

<p.ô- clr., oct 31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated

ìh" r"grfuíion -d, if the noard were to grant EJR, the Providers would have the right to bring

suit in"either the D.C. Circuit or the circuit within which they are located' See 42U'S'C.'

ó iiéS""fOtfl. Based on the above, the Board must conclude that it is otherwise b'und by the

reguiation for purposes of this EJR request'

Board's Decision Regardine the EJR Requggl

l) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing bclore the

Board;

2) based upon the participants' assertions regarding 42 C F'R'-' 
óS +rz.ìootbxixixBi and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicarc law and regulation (42

C.F.R. $ 405.1867); and

26 In case number l4-1136G, the Group Representative deleted #3 The Medical Center (provider number l8-0013),

stating that the Provjder's aPPeal had been dismissed on F-ebruary 2014. The sam€ Providet (and fiscal ycar cnd)

appear€d in case number l4-l 135G, s records reflect that the Provider's appeal for the issue and fiscal
the Board'

year had been dismissed in tbe same correspondence

Providers.

zt,

27 See 42 C.F.R S 405.1837

and the Provider has been deleted fiom the Schedule of
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4) it is wit}out the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XÐ@) and (b)(2)(iii)(B)' are valid.

Accordingly, the Board finds that the question ofthe validity of42 C.F'R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

ãays from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Particip alinË

L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Everls, Esq.

FOR THE BOARD:

L. Sue Andersen, Esq.
Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: Judith Cummings, CGS Administrators (Certified Mail w/Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,,V( Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baìtimore, MD 2I2O7
4LO-746-267L

APR I ? ZfiACertified Mail

Maureen O'Brien Griffin, Esq.

Hall, Render, Killian, Heath & LYman

500 North Meridian Street

Suite 400
Indianapolis, IN 46204

RE: Expedited Judicial Review Determination
. Premier Health Partners 2007 Medicare/l\4edicaid Part C Days Group

Case No. 13-1580GC
I Franciscan Alliance 2007 DSH \4edicare/Medicaid Medicare Advantage Days

CIRP GrouP, Case No' 13-2048GC
o community Health Netwofk 2007 DSH Medicare Medicaid Part c Days clRP

GrouP, Case No. 13-2340GC
. . Community Health Network 2008 Medicare/l\4edicaid Medicare Advantage Days

CIRP GrouP, Case No. 13-2361GC
o Hall Render 2006 DSH Medicare/Medicaid Patl C Days Group II

Case No. l'1-0491G

Dear Ms. O'Brien Griffin:

The P¡ovider Reimbursement Review Board (Board) has reviewed the Providers' April 4,2018

r"q""rr f* expedited judiciai review (EJR) (received April 5,2018). The Board's determination

is set fofh below.

Issue

The issue for which EJR has been requested is:

The improper inclusion by the [Medicare Contractor] and the

Centers for Medicare & Medicaid Services (CMS) of inpatient

days attributable to Medicare Advantage patients in the numerator

anã [denominator] of the Medicare Proxy when calculating the 
.

dispioportionate share hospital (DSH) cligibility and payments'l

Statutory and Regulatorv Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals f-or tle operating costs of inpatient hospital services under the

proipe"tive pãyment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

ã-o'u"tr p"iair"hu.g", subjeàt to certain payment adjustments 3

I EJR Request at l.
2 See 42 tJ.S.C. $ l 395ww(dXl)-(5); 42 c F R Part 412
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Thc PPS statutc contains a number ofprovisions that adjust reimbursement based on hospital-
spec.ifìc facTors.a These cases involve the hospital-specifrc DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.s

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dnl"¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two
fraCtions are refer¡ed to as the "Medicare/SSl"e fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under pafi A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominator of which is the number of sr:ch hospital's patient clays

1-or such liscal year which were rrtade up ofpatients who (for such

days) were entítled to benefits under part A ofthis subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by CMS, and the Medicare contractors use

CMS' calculation to compute a hospital's DSH payment adjustment.r0

The statute, 42 U.S.C. $ l395ww(d\5)(F¡vi)(ll), defines the Medicaid fraction as:

the fraction (expressed as a percentäge), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for m'edical

assistance under a State plan aþproved under subchapter XIX [the
Medicaid program], but who were not efiitled to benefiîs under
part A oJ this subchapler, and the denominator of which is the total
number ofthe hospital's patient days for such period. (emphasis

added)

4 See 42 l-J .S.C. S l395ww(d)(5).
5 see 42 U.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F.R. $ 412 106
6See42U.S.c. 

$$ i 39sww(d)(s)(F)(i)(l) and (dXsXFXv); a2 c.F R. $a12.106(cXl).
1 See 42 U.5.C. $$ l 39sww(d)(s)(FXiv) and (vii)-(xiii); 42 C.F.R $ 41 2 1 06(d)
8,S¿e 42 U.S.C. $ I395ww(dX5)(FXvi).
e "SSl" stands for "Supplemental Secu¡ity Inçome."
ro 42 C.F.R. $ 412.106(bx2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient dãys ofservice for

which patie¡ts were eligiblc for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period.rl

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementìng payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S'C' $ 1395mm The

statufe aI42U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryr2 stated that:

Based on the language olsection 1 886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Part 4," we believe

it is appropriate to include the days associatecl with Medicare
patients who receive care at a qual.ified HMO. Prior to December

1, 1987, we were not able to isolate the days ofcare assoçiated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment].

However, as of December 1 , 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH

adjustmentl.rl

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.la

Vr'ith the creation ôf Medicare Part C in 1997,15 lvledicare beneficiaries who opted for managecl

care coverage under Medicare PaÍ C were no longer entitled to have payment made for their

ìr 42 C.F.R. $ 4t2.lo6(bx4).
ì2 of Health and Human Services
r3 

-5-5 Fed. Reg.35,990,39,994 (Sept.4, 1990)
t4 Id.
r5 The Medicare Part C program ditlnot begin operating until Januaryl,1999. See P.L. 105-33, 1997HR2015,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decembãr 3 I I 998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrol led with that organization on January I , I 999, under part C of Title XVI I I . . if that organization as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. ih" M"di"ur" Prescription Drug, Ìmprovement and Modemization Act of2003 (Pub L. 108-
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care under PaÍ A. Consistent with the statutory change, CMS did not include Medicare Part C

tlays i¡ the SSI ratios used by thc Mcdicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the treatment ofPart C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Paft A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributdble to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days should be included in the count oflotal patie4t days in rhe

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in îhe numerqtor of the Medicaid fraction. . . (emphasis

added)r7

The secretary purpofedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to

include the days associ4ted with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,'r d In response to a comment regarding this change, the Secfetâry explained that:

. .. LI¡e do agree thut once Medicare beneficiaries elect

Medicare Part C coverage, they are sîíll, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003

proposed rule 1o include the days associated with M+C
beneficiaries in the Medicaid fraction lnstead, we are

adopting a policy to include the patient days for M+C
beneficiaries in the Medicqre fraction. . . . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C benefìciaries in the Medicare fraction

ofthe DSH calculation.re (emphasis added)

173), enacted on December 8, 2003, replacecl tlre Medicare I Choicc program with the new Mcdicare 
^dvantageprogram under Part C ofTìtle XVIU.

ró69 Fed. Reg.48,918,49,099 (4u9 11,2004).
ì?68 Fed. Reg. 27,1 54, 27,208 (May 1 9, 2003).
18 69 Fed. Reg. at 49,099.
te ld.
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This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraclion of the DSH calculation.

Alrhough the change in policy regaÂing 42 C.l .R. |i 412.106(bX2)(B) was included in the

Augusú 1, 2004 Fãderai Register, no change to the regulatgJy language was published until

Atrilst 22',2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made
..technical corre-ctions'i to the iegulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As á result, Part C days were required to be included in the Medicare

fraction as of October 1,2004. 
\

The U.S. Circuit Court for the District of Columbia inAllina Healthòare Services v. Sebelius,zl

vacated the FFY 2005 IPPS rule. However, as the Providers point out, the Secretary has not

acquiesced or taken action to implement the decision22 and the decision is not binding in actions

by other hospitals.

Provider-s' Request for EJR

The providers assert that that the Medicare fraction of the DSH calculation is improperly

understated due to the Secretary's effoneous inclusion of inpatient days attributable to Medicare

Advantage patients in both the numerator and the denominator of the of the Medicare fraction.

The fäilu-re ìo inclucle such clays in the Medicaid fraction also understated that fraction. The

Providers point out that the authority upon which CMS relied to collect Meclicare Advantage

days information.is the DSH regulation at 42 C.F.R. $ 412.106, which includes Medicare

Aãvantage days in the description of the days included in_the Medicare fraction. However, the

enabling'statute for this regulation, 42 U.S.C. $1395ww(dX5Xfl, makes no menlion of the

inclusioî of Medicaid Advantage days in the Medicare- fraction, only traditional Paú A days'

The providers contend that Meãicare Advantage beneficiaries are not entitled to benefits under

Part A, but instead are entitled to benefits under Part C. As a result, the Providers are

challenging the validity ofthe regulation to the extent that 42 C.F.R. S 412.106 contradicts the

enabling statute at 42 U.S.C. $ l3s5\À/w(dX5XF)'"

In challenging the validity ofthe regulation, the Providers âssert thât the regulation was adopted

in violatioi oith" Ad*inittrative Procedures Act (APA). They contend that the Secretaly

violated the APA when she deprived the public the opportunity to comment on the regulation

This position was upheld in thå decisionJ inboth Atlinu I all Allina II 2a

The Providers argue that any Medicare Advantage days that are also dual eligible days cannot be

counted in the Mãdicare ratio for the same reasons as set forth above. Primarily, they believe,

the regulation requiring inclusion ofdual eligible days in the Medicare ratio is invalid and the

days Ãust be counted in numerator of the Medicaid fraction' This allegedly improper treatment

resulted in the under payment to Providers as DSH eligible providers ofsefvices to indigent

20 72Fed. Reg. 47,130,41,384 (Aug 22'2007)
2t 746 F . ld I 102 (D.C. Cir' 20 l4).
22 December 4,2017 EJR Request at 8.
23 Id. at 2.
24 ld.
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patients, and includes any other related adverse impact to DSH payments, such as capital DSH

paynrents.25

With respect to EJR, the Providers believe that the Board has jurisdiction over the matter at issue

and lacki the legal authority to decide the legal question presented. The Providers posit that the

Board is not able to address the legal question of whether CMS correctly followed the statutory

mandates for rulemaking set forth in the APA and the statute and is bound by Secretary's actions.

The Providers do not believe that the Board has the authority to implement the effect of Allina I
and Altina II decisions until the Secretary instructs it to do so 2ó

Decision of the Board

Board's Authority

under the Medica¡e starure codified at 42 u.s.c. $ 1395oo(f)(1) and the regulations at 42 c.F.R.

g 405.1842(Ð(1) (2016), the Board is required to grant a provider's EJR request if it determines

inat 1i; the Board iras jurisdiction to conduct a hearing on the specific matter at issue; and (ii) the

Boaàlacks the autho;ity to decide a specific legal question relevant to the specific matter at issue

because the legal question is a challenge eithe¡ to the constitutionality of a provision of a statute

or to the substantive or procedural validity of a regulation or CMS Ruling'

Jurisdictional Reqqircmgnls

The Board's analysis begins with the question of whether it hasjurisdiction to conduct a hearing

on the specific màtter ât lssue for each of the providers requesting EJR. Pursuant to the pertinent

regulatiãns goveming Board jurisdiction, a provider has a right to a hearing before the Board

*iíh ."rp""ito costs ãlaimed on a timely fil;d cost report if iì is dissatisfied with the fìnal

determination of the Medicare contractár, the amouni in controversy is $10,000 or more for an

individual appeal or $50,000 or more for a group, and the request for hearing was timely filed.27

All ofthe participants in Case Nos. 13-i580GC, 13-2048GC and 13-2340GC filed appeaìs of
their originai notices of program reimbursement ("NPRs") in which the Medicare conÍactor

settled tÀe cost reporting periods ending 12/31120()1. 'Ìhe participants in Case No' 13-2361GC

appealed from original NPRs for the cost reporting period ending 12/3112008. The parlicipants

in^case No. ll-0491c all appealed from revised NPRs ("RNPRs") in which the Medicare

contractor settled the cost reporting period ending in 2006.

For purposes of Board jurisdiction over a cost reporting period that ends on or before December

Zt,)OOS,the participant may demonstrate dissatisfaction with the amount of Medicare

reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-disallowed

25 Id.
2ß Id. at 7
27 The regularions governing Board jur¡sdiction begin at 42 c FtR ! 405.I 835. For appeals filed on or after

au gust zì , zooe, ihearing iequest is considered timely if it is fi l€d with in I 80 days of the date of receipt of the finaÌ

determination. 42 C.F.R. S 405.1835(a) (2008).
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cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospìtal Associationv'

Bowen.28

For any parlicipant that files an appeal from a revisetl NPR issued after August 21, 2008, thc

noard onty has jurisdiction to hear that participant's appeal of matters that the Medicare

cont u"toisp"cifically revised within the revised NPR.2e The Board notes that all participant

revised NpR appeals included. \¡/ithin this EJR request were issued after August 21, 2008.

Jurisdiction

The Providers involved with the instant EJR request have had Part C days excluded from the

Medicaid fraction, have had specific adjustments to the SSI fraction, ór have properly

protested/self-disallowed the àppealed issue such that the Board has jurisdiction to hear their

iespective appeals.l0 In addition, the Providers' documentation shows that the estimated amount

in óontro.,rersy for each group appeal exceeds $50,000, as required and the appeals were timely

f rled.

Board's Analvsis Regardins Its Authoritv to Consider the Aopealed Issue

The Provide¡s in the groups within this EJR request filed appeals covering cost reporting years

2006 through 2008, thus the cost reporting 
^periods 

fall squarely within the time frame that covers

theSecretaiy'sfinalrulebeingchallengcd.3rInaddition,ÌheBoardrecognizesthattheD'C'
circuit vacated the regulationin Attina. ror the time period at issue in this request. However, tìe

Secretary has not formally acquiesced to that vacatur and, in this regard, has not published any

guidancã on how the vacatur is being implemented (e.g., only circuit-wide versus

iationwide). See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.D'

2016), appLatfiteá,No. tø-SZtq (D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the

onty 
"iråuit 

to"aate that has vacated the legulation and, ifthe Boa¡d were to grant EJR, the

providers would have the right to bring suit in either the D.C. Circuit or the circuit within which

they are located. See 42 U.S.C. g 1395oo(f)(ì). In addition, within its Jtly 25,2017 decision in

Allina Health Services'v. pr¡ce,ihe D.C. Circuit Court agreed with the Board's determination to

grant EJR for the identical issue involved in the instant EJR request'32

28 108 S.Ct. 1255 (1988).
2e see 42 C. F.R. $ 405. r 889(bX I ).
io On April t0, ZOl8, one ofthe Medicure 

"ontractors, 
Vy'isconsin Physicians Service ("WPS"), filed objections to

the EJR'requests for ÞRRB Case Nos. 13-2048GC, l3-2340GC and 13-2361GC.In its filing, vy'PS algues that the

Board should deny the EJR request because the Board has the authority to decide the issue under appeal since the

Board js not bound by the Secretary's regulation that the federaÌ district court vacated in AIIina. The Board's

explanation ofits autirority regarding this issue addresses the arguments s€t out in WPS' challenge.
.' As stated in the Fy 2014 IpÞS Fir;al Rule, the Sccrctary "proposed to readopt the policy of counting the days of

patients enrolled in MA plans in the Medicare fraction of the DPP[,]" thus "sought public comments from interested

ià.,i". . ,,torro*ing pubìication ofthe FY 2014 IPPS Proposed Rule,78 Fed. Reg.27578 (May 10,2013).
'Ultì-ut"ìy, th" SecrJáry finaìized this DSH policy for FFY 2014 and subsequent years on August 19, 20 13, in the

Fy 20 t4 iÉpS Final Ruie. See 78 Fed. neg. 3o+90, 50615 (Aug. I 9, 2013). The Provider appeals in the ¡nstant EJR

request are afl based upon FYs that began priot tol0/l/2013 and earlie¡
32 See 863 Fed. 3d 93'l (D.C. Cir' 201 7).
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Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and the Providers

in these appeals are entitled to a hearing before the Board;

2) based upon the Providers' asseftions regarding 42 C'F 'R'-' 
[lìiz.ioOfbX2XÐ(B) and (bX2Xiii)(B), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regul alion (42

C.F.R. $ 405.1867); and

4) it is without the authority to decidethe legal, question of whether 42

' ð¡.n. $$ 412.106(bX2XiXB) and (bx2)(iiÐ(B)' are valid'

Accordingly,theBoardfindsthatthequestionofthevalidityof42C.FR.$$41-2'106(bX2XÐ(B)

"riiùjiziAlifÀ) 
properlv rit, *itttl"it'" provisions of 42 U'S'c' $ 139soo(f(1) and herebv

grants the providers, request iãrElR for the issue and the subject years. The Providers have 60

ã;;il;ã; r""eipt ofìhis á""itlo" t institute the appropriate action for judicial review' Since

,hll it tl. 
""fv 

issuà under ¿itpli" it each group ul.n"3t'^1tt" Board hereby closes Case Nos' l3-

G8ócö; tt-áoqscc, 13-234oGC, t3'2361GC and 1 7-04eI G'

Board Members P arti ciP atin&
L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

FOR THE BOARD

L. Sue Andersen, Esq'
Chairperson

Elizabeth Elias, Hall, Render, Killian, Heath & Lyman.(certified w/enclosures)

ilñ E. Cu*Ái,]gr, CGS Adminisrrators (J-15) (Certihed denclosures)

ä^"t" n"t,i"y, Nãtional Government Services (J-6) (Certifìed w/enclosures)

ü.on-ñÑ;Li, wisconsin Physicians S ervice (J-8) (Cer1ifi ed w/enclosures)
"#il;;J;tg, 

Esq., CPA, Federal Specialized Serviccs (w/enclosures)

cc:



DEPARTMENT OF HEALTH & HUMAN SERVICES

,"X( Provider Re¡mbursement Review Board
15OB Woodlawn Drive, Su¡te 100
Baltimore, MD 2I2O7
4LO-746-267L

APR I ? 2O1B

Certified Mail

Daniel J. Hettich, Esq'

King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

RE: Expedited Judicial Review Determination

14-42[BGC Piedmoni Healthcare20l2 SSI CIRP Croup

15-1g23GC Piedmont Healthcare 20!2 Medicaid Fraction Part c Days GIRP

Dear Mr. Hettich:

TheProviderReimbursementReviewBoard(Board)hasreviewedtheProviders'March26,
zoiú ."q""." for expedired judicial review (EJR) (received March27,2018) for the above-

."f"rán""d appeals. ihe Board's determination is set forth below'

Issue in Dispute

The issue in these aPPeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A

äid not make payment' namely Medicare Advantage days which

are paid undei Medicare Part C, as days for which patients are

entiìled to benefits under Medicare Part A for purposes of

calcttlating the Medicare disproportionate share ('lDSH')

PaYment.l

Stalutory an<l Resulaf ory Backsround: Medicare DSH Pavment

PaftAoftheMedica¡eActcovers''inpatientltrrspitalserviccs.'.Sincel983,theMedica¡e
p-gr"_ rr^. p"iá most hospitals for túe operating-costs of inpatient hospital services under the

prospective payment .VO"- ilçpS;').2 Un¿er piS, Medicare pays predetermined, standardized

;;;;;;;p;iJi;t a.ge, sut¡eàt to certain pavment adjustments'3

I Providers' EJR Request at I
2 See 42u.5.C. $ l3i5ww(dxl)-(5);42 C'F R Part412
1ld.



The ppS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

dispropártionate number of low-income patients'5

A hospital may qualily for a DSH adjusûnelt based on its dispropoftionate patient percentage

(,.Off1.o as u pto*y fot utilization by low-income patients, the DPP determines a hospital's

qualificâtion as å OSil, un¿ it also determines the amount of the DSH payment to a qualiffing

t"rpi ¿.t ffr" opp is âefined as the sum oftwo fractions expressed as percentages.s Those two

f.uctio.r. are refer¡ed to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of

these fractions consider whether a patient was "entitled to benefits under part A

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/ssl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) wete entítled îo

benefits under part A of This subchapter and were entitled to

supplemental security income benefrts (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to bene/ìts under part A of this subchapter ' ' ' '
(emPhasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaid

services c'cMS-), and the Medicãre contractors use cMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(Q, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) werc eligible for medical

assistance undcr a State plan approved under subchapter XIX [the
Medicaid program], but who were not enti ed to benefits under

port A of lhis subchaptet, and the denominator of which is the total

King & Spalding/Piedmont 2012 DSH PaIt C Days Cases

EJR Determination
Case Nos. 14-4298GC et al.
Page 2

a See 42 U.S.C. $
5 See 42 U.S.C. $
6 See 42 U.S.C. $
7 See 42 U.S.C. $
8 se¿ 42 U.S.c. S

139sww(d)(s).
139sww(d)(s)(F)(i)(l); 42 c.F.R $ 412.106'

g 13esww(cl)(s)(F)(i)(l) and (d)(sXF)(v);42 C F R' $ al2l06(c)(l)'

$ l39svi \'(dx5)(F)(iv) and (vii)-(xiii);42 C F R $ 412 106(d)'

l395ww(dX5XF)(vi)
e 42 C.F.R. $ 412.106(bx2)-(3).



number of the hospital's patient days for such period' (emphasis

added)

The Medica¡e contractor determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

,-int 
"i' 

t y,t 
" 

total nurirber of patient days in the same period'1o

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities'

The managed åare statuie implementing payments to health maintenance organizations

(,.HMOs"iand competitive medical plans (,.cMps,') is found at 42 u.s.c. $ 1395mm. The

Àtatute at íZ U.S.C. 
-S 

1395mm(a)(5) provides for "payment to the eligible organization under

this section for indivlduals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and enroiled under part B ofthis subchapter . ' ."

inpatient t ospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryll stated that:

Based on the language of sectiou l886(dX5XFXvi) ofthe Act [42
U.S'C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include

"páti"ntt who were entitled to benefits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patienti who receive care at a qualified HMO Prior to December

1 , l,SSl , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment]

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with

Medicare patients Therefore, since that time we have been

including ÈMO days in the SSl/Medicare percentage [of the DSH

a justment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.13

King & Spalding/Piedmont 2012 DSH Part C Days Cases

EJR Determination
Case Nos. l4-4298GC et al

Page 3

'o 42 C.F.R. $ 412.106(bx4).
rr of Health and Human Services.
12 55 Fed. Reg. 35,990,39,994 (sept. 4, 1990)
li r)
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With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed

"-. "ãu.tug" 
under Medicare Part C were no longer entitled to have payment made for their

care undef Èart A. Consistent with the statutory change, CMS did not include Medicare Part C

,luys in the SSI ratios used by the Medicare contractols to calculate DSH payments for the fiscal

year 2001-2004.15

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the Z0õ4 Inpatieni frosp-ective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

benefìciary's benefits are no longer administered under Part A
. . . . once a bene/ìciary elects Medicare Part C, those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentdge' These patient

days shoild be íncluded in the count oftotal patient days in the

MLdicare fraction (the denominator)' and the parient's days for the

M+C benLficiary who is also eligible for Medícaìdwould be

included in the numerator of the Medicaid fraction ' ' ' (emphasis

added)ró

The secretary purportedly cha.nged her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, uy-noting she was "revising our regulations at [42 c.F.R.] $ 412.106(b)(2)(i) to

include túe äays asiociated with [PaÉ C] beneficiaries in the Medicare fraction of the DSH

calculation."rí In response to a comment regarding this change, the Secretary explained that:

. . . LVe do agree thal once Medícare beneficiaries elecl

Medicare Part C coverage, they are still, in some sense'

entillcd 1o benefits under Medicare Part A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore, we are

not adopling as final our proposal stdted in the May 19' 2003

proposàd rute ro include the days associated with M+C

14 The Medicare Palr C program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015'

"ri,¡"a 
,r'li u.s,.C. $ ì¡S1w-zf Note (c)ì'Enrollment Transition.Rul€.- An individual who is enrolled [in

V"ii"ut"l on Decembär 3 t 1998, with an eligible organization ùnder ' . . [42 U.S.C l 395mm] shall be considered

to ue enrolle¿ wit¡ that organization on January l, 1999, under paft c ofTitle xvIìI . . ifthat ofganization as a

conbact under that part foiproviding services on January 1,1999 ' " This was also known as

Medicare+Choice- îhe M"åi"ar" Prãscription Drug, Improvement and Modemization Act of2003 (Pub I' 108-

iZ¡j, 
"n*,"¿ - Decembe¡ g, 2003, replãced the Medicare+Choice program with the new Medicare Advantage

program urder Patl C of Títle XVIIl.
lt69 F"d. R"g. 48,918, 49,099 (Aug ll,2004).
1668 Fed. Reg. 27,154,27,208 (May 19,2003)
17 69 Fed. Reg. at 49,099



beneficíaries in the Medicaid fraction' In-stead' we are

adopting a policy 1o include the patient days. for M+C

beneficiaries ¡níhe Medicare fraction ' ' ' '.if the beneficiæy

is also an SSI recipient, the pátient days will be included in

the numerator of the Medicare fraction' We are revrsrng out

regulations at $ 412' 106(bX2)(i) to includc thc days

associatecì *ittt tr¿+C benáficiaries in the Medicare fraction

of the DSH calculation'r8 (emphasis added)

This statement would require inclusion of Medicare part c inpatient days in the Medicare

fraction of the DSH calculation'

Although the change in policy regañtng 42C'F'R' $ 412' 106(bX2XB) was included in the

Aueust 11, 2004 Federal R"gitì;:;;-ceto theiegulato¡y language was published until

ï-:-"; ;;' ioou -t'.r, th" iÑtó08 final 
"rule 

was issued.re ln that publication the S.ecretarv

iJ,Ëäi1í;íi;"ffi;;;;r; r,áåìn a", o""u"ed, and announced rhat she had made

"techdcalcorrections"totheregulatorylanguageconsistentwiththechangeannouncedinthe
FFy 2005 Ipps final ,ot". arã."rult, pu.t c days *"r" required to be included in the Medicare

fraction as of October 1,2004'

The u.s. circuit court for the District of columbia in l// ina Healthcare services v sebelius'2l

vacated the FFy 2005 rpps -r". 
-irr" 

secretary has not acquiesced to that decision.

Providers' Request for EJR

TheissueunderappealinthiscaseínvolvesthequestionofwhetherMedicarePartCpatientsare
"entitled to benefits u"¿"'pu't 'q"i thereby requiring them to be 

""T1:1 T-:1"^Y:j:"*"
p* Ã7SSi ft*,ion and excluded from the Medicaid fraction numerator ol vrce versa'

Priorto2004,theSecretaryÍeatedPartCpatients'asnotentitledtobenefitsunderPartA.From
ìôä äOO+, ,ú" Secrerary inupieted the term "entitled to benefits under Part A" to mean

covered or paid by t¡"¿i"ur""päãl ln,t" i*^l rule for the FFY 2005, the secretary reversed

course and armounced u pofi"vîftung" This policy.was.to include Part.C days in the Medicare

parr A/ssI fraction and "*"lrå"";ilr:;o,oitr" 
vl.äi"oi¿ fiaction effcctive ottober 1,200421

lnAllina,theCourtaffrrmedthedistrictcourt,sdecision..thattheSecretary'sfinalrule''¡./asnota
logical outgrowtn orr¡" p.óår""iry!g.;t; f1i¡t"viders poinr our rhat because the Secretarv has

not acquiesced to the clecisiån, rhe 2004 regulation requiring Part c days be included in the Part

King & Spalding/Piedmont 2012 DSH Parf C Days Cases

EJR Determination
Case Nos. 14-4298GC eT al'

Page 5

t" Id.

'oi) ç.¿. RcF,. 41 
'130, 

47 ,384 (Attg\tst 22' 2007)'
20 746 F.3d I102 (D.c. cir'2014)'
2r 69 Fed. Reg. at 49,099.
22 AÌlìnd at 1109.
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A"/SSIfractionandremovedfromtheMedicaidfractionremainsineffectassett.ofthin42
C.F.R. $$ 412.106(bX2Xi)tsiääõliz:)iittXe):-Il-tl*l.tuses' 

the Provitlers contend that all

parl c days should be .*"ru¿åiäoìo'tniÞä Á¡ssl rru.tion and the Medicaid-eligible Part c

davs should be included i,, urã-rr"åå"t". of th. tvt"¿i"uid fraction. To obtain relief, the

práviders seek a ruling ". 
tË;;;ä;;i and substanlive validity of the 2004 rule that the Board

lacks the authoritv to gt"t'' ;hlPt ;;;iå;;t -"i;ttl; 'h"t' 
sincc thc sccrctary has not acquicsccd

to the clecision ¡r.¿tt¡'?a,tneäia'å t"Àti"t lt"*¿ hy the regulation' Hence' EIR is appropriale'

Decision of the Board

Pursuantto42U.S.C'$1395oo(f)(l)andtheregulationsat42C.F.R.$405.1842(Ð(1)(2017)'the
Board is required ro granr ur, Êìíì i"qo..t if iidetermines that (i) the Board has jurisdiction to

conduct a hearing 
"n 

,h" 'p";ìi;;å*ääi 
itt"t' 

""d 
(ii) the Boará lacks the authoritv to decide a

specificlegalquestionr"l"uunttothespecificmattelatissuebecausethelegalquestionisa
challenge either to t¡" 

"onst,i.îiå"äi 
viiã pt"ri.ion ofa statute or to the substantive or procedural

vaÌidity-of a regulation or CMS Ruling'

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal Year 2012'

For purposes ofBoard jurisdiction with respect to,a participant's appeals filed from a cost

reporting period that ends ;;;;ä;; i;";;titber ¡ t' äoos' in ord"r to demonstrate dissatislaction

wirh rhe amount or Medi""*;;;;f";i¡" ãpp.¡"¿ issue, a participant filing an appeal from

an original NpR must .i,o* 
-tliuith" 

Medicare contractor aa¡ústËa its SSI fraction when it settled

the parlicipant,s cost report Jrî;';;;¿ìil; -"st have sel-Êdisallowed the appealed issue bv

ñìöi;; 
"ãst 

rePort under Protest'23

For any participant that frles an appeal from. a.revised NPR issued after August 21' 2008' the

Board only has juri.¿i"tio" tJt'Jå"that participant'1 appeal of matters that the Medicare

contractor specifically *ri."äîtfrirìlã t"nir"¿ Npn.áo The Board notes that all participant

revised NpR upp"at, in"tuã"ã within this EJR request were issued after August 21,2008'

The Board concludes tfrat it fãcf<s jurisdiction over the following Providcrs:

CaseNo'14-4298GC:#2PiedmontFayettevilleHospital

case No. 1s_1823cc # 1i1""Hh1,frJtrJi'fi#ìp^ìt"'

23 See 42 C.F R- $ 405 1 835 (2008)'
24 See 42 C.F.R. $ 405 188q(bXl) (2008)
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The Providers above appealed revised NPRS that did not revised the mâtter at issue as required

ror so*¿ j"ris¿iction under 42 C.F.R. $ 405.1889(b) and hereby dismisses the Providers from

it 
"i. 

."rp""ti ,, appeal. Since jurisdictiän over a p¡ovideris a perquisite to granli1e a request for

f¡n,trr"s.*¿härebydeniestheProviders'requestforEJR' See42 C.F.R. $ 405'1842(a)'

The Board has determincd that rcmaining participânts involvcd with thc instant EJR rcqucst havc

il p." ¿ <ìays excl.¿e<i fr'm the Medióaid fraction, had a specific adjustment to the SSI

fraction, or ptoperly protested the appealed issue such that the Board has jurisdiction to hear their

;*p;;; óp.;ls.'In addition, the-participants' documentation shows that the estimated amount

ln-ä""t ""..ry "xceeds 
$50,00ó, as iequired for a group appeal25 and the appeals were timely

filed. The esiimated âmount in controversy is subject to recalculation by the Medicare contractor

for the actual final amount in each case'

Board's Analysis Reearding the Appealed Issue

ThegroupappealsinthisEJRrequestinvolvestheñsca|'yeat2012'thustheappealedcost
t"p"ñidp;iåà falls squarely within the time frame.applicable to the secretarv's FFY 2005

IpþS ruiáïeing challenged. îhe Board recognizes that the D.C. Circuit vacated this regulation

,o,Stt¡nofor thã time peiiod at issue in these iequests. However, the Secretary has not formally

acquiesced to that vacatur and, in this regard, has not published any guidance ou how the vacatur

is being implemented (e.g., oniy circuit-ividc ver^sus.nationwide). See generally Granî Med Ctr'

u. so,r;dl,'204F. SÙpp. 3d 6s:n-82@.D'D' 2016),appealfil¿d"No' l6-5314-(D'C' Cir'' oct
y jnrc). Moreover, ihe D.C. Circuit'is the only circuit to date that has vacated the regulation

and, if the Board were to grarrt EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within wúich they a¡e located. See 42rJ.S.C. $ 1395oo(f)(1)' Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Regardine the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the
' participants in these group appeals- are entitled to a hearing beftrre the

-Board 
except as otherwise rloted abovc;

2) based upon the participants' assertions regarding 42 C'F'R'-' 
$$ 412.ì06(bXiXiXBi and (b)(2)(iii)(B), there are no findings offact

for resolution bY the Board;

3)itisboundbytheapplicableexistingMedicarelawandregulation(42
C.F.R. $ 405.1867); and

2s See 42 C.F.R. $ 405.1837
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L. Sue Andersen, Esq.

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robe¡t A. Everts, Esq

4)itiswithouttheauthoritytodeciderlrelegalquestionofwhet}rer42
C.F.R. $$ 412.106(bX2XiXB) and (bX2XiiÐ(B), are vâlid'

Accordingly, the Board fìnds rhat the question of the validrtY of 42 C.F.R. $$ 412.106(bX2XÐ(B)

,J iUjiãifiiíO) properly fa's withinìhe provisions of 42 U.S.C. g l395oo(f)(1) and hercby

lt^rìriìi-í r"áìláing Þrouio."r' request foi EJR for lhe issue and the suhject year' The Providers

í""" OO days from ire receipt ofthìs decision to institute the appropriate action forjudicial

.".,ri"*. Sú"" this is the oniy issue under dispute, the Board hereby closes these cases.

Board Members ParliciPatine

FORTHEBOARD:

fu-J*-/,--
L. Sue Andersen, Esq

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedules of Providers

cc: cecile Huggins, Palmetto GBA (Certified Mail w/schedules of Providers)

wilson Leãig, Ésq., Federal specialized Services (w/schedule of Providers)



DEPARTMENT OF HEÂLTH & IIUMAN SERVICES

',X(
Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baf t¡more, MD 27207
4to-7a6-2671

CERTIFIED MAtrL

James C. Ravindra¡, President APR I ? ZOlg
Quality Reimbursement Services, Inc'
150 N. Santa Anita Avenue, Suite 5704
Aicadia, CA 91006

RE: QRS 2007 DSH Medicaid Fraction Medicare Managed care Part c Days Group (2)r

CIRP Group, PRRB Case No.13-2676G

Dear M¡. Ravindran:

The Provider Reimbursement Review Board (the Board) has reviewed the Providers' March 19,

2018 request for expedited judicial review (EJR). The Board's decision with respect to

jurisdiction and the EJR is set forth below.

Issue in Dispute

The issue in dispute in this case is:

[W]hether Medicare Advantage Days ('?art C Days") should be

iemovetl frorn the disproportionatc share hospital adjustment

("DSH Adjustment") Meclicare fraction and added to the Medicaid

Fraction consistent with the decision ofthe United States Court of
Appeals for the District of Columbiain Allina Health Services v

Sebelius,746F.3d 1102 (D.C.Cir' 2014)' ("The Part C Days

Issue")2

Statutorv and RegulatorY Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ärnorntr p"iaiçcharge, subject to cerlain payment adjustments a

The ppS statute contains a number of prr:visions that adjust reimburscmcnt based on hospital-

spccific factors.s This caso involves the hospital-specific DSH a<ljustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients.6

t The group name was updated pursuant to the Representative's November 15, 2013 bifurcation letter submitted in

case no. 13-26'79Ç.
? Providcrs' EJ R request at 1 .

1 See 42U,5.C. $ I395ww(d)(l)-(5);42 C F.R Part412'
41d..

5 See 42 tJ.S.C. $ l395ww(d)(5).
6 See 42u.S.C.5 l395ww(d)(5XF)(i)(Ì); a2 C.F.R. $ 4l2 l06'
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A hospital may qualify for a DSH adjustment based on its disproportionate patient pelcentage

(,,1fÉ'1.t As-a pruxy for utilization by low-income patients, tho DPP determines a hospitai's

quatifroíion ur ä osi{, and it also cletermines the amÒunt of the DSH payment to a qualifrinß

Ëãrpit"Lt The Dpp is åefined as the sum of two fractions expressed as percentages.e Those two

fraåions are referred to as the "Medicare/ssl" fraction and the "Medicaid" fiaction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The starute, 42 U.S.C. $ 1395ww(dX5)(F)(vi)(f , defines the Medica¡e/sSl fraction as:

the fiaction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were enîitled to

benefits under part A of thts subchapter and were entitled to

supplementai security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

de¡rominator of which is the number of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits undei part A of this subchapter ' ' ' '
(emphasis added)

The Merlicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services (.'CMS'), and the Medicare contlactols use CMS' calculation to compute a hospital's

DSH payment adjustment.ro

The statute, 42U.5.C. $ l395ww(dX5)(FX"Ð(D, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numelator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of lhis subchapter, and the denominator of which is the total

;umber of the hospital's patient days for such period' (emphasis

added)

The Medicare contractor detemines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

number by the tota'l numher of patient days in the same period'll

1 See 42U.5.C. $$ l395ww(dXsXF)(i)(l) and (dXsXF)(v); a2 C F R $ a12 106(c)(l)'
I See 42 tJ.S.C. $$ l395ww(dxs)(F)(iv) and (vii)-(xiii);42 C F'R $ 412 106(d)
e See 42tJ.5.C. $ l395ww(dx5)(F)(vi)
r0 42 C.F.R. g 412. t 06(bx2)-(3).
1r ¿2 c.F.R.. g 412.106(bX4).



Medicare Advantage Prosiam

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs"j and competitive medical plans ("CMPs") is found at 42 U'S'C. $ 1395mm The

itatute at 42 U.S.C. $ l395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A,of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospita.l days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe t 4, 7990 Federal Register, the Secretaryr2 stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include

"patients who were entitled to benefits under Parl 4," we believe

it is appropriate to include the days associated with Medica¡e
. patients who receive care at a qualified HMO' Prior to December

1, 1987 , we wete not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment] '
However, as of December l, 1987, a field was included on the

Medic¿re Provider Analysis and Rcvicw (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlÀdedicare percentage lof the DSH

adj ustment].13

At that time Medicare Part A paid for HMO services and patients continued to be eligible for

Part A.r4

With the creation of Medicare Part C in 1997,r5 Medicare beneficiaries who opted for managed

care coverage under Medicare Parl C were no longel entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
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r2 of Health and Human Services.
13 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990)
to ld.
r5 The Medicare Part c program did not begin operating until January l, 1999. See P.L. 105-33, 1997 HR 2015.

codifie¿ as 42 U.S,C. $ l39Zw-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
veáicarel on Decembãr 3 I 1998, with an eligible organization under . . [42 u.s.c. l395mmì shall be considered

to be enráled wjth th at organization or J anuary I , 1 999, undcr part C of Title XVtll . if that organ ization as a

contract under that part loi providing services on January 1,1999 ' " This was also b9*l 1t .

Medicare+Choice. ih" M"ãi.ut" Prãscription Drug, lmprovement and Modemization Act of2003 (Pub.L- 108-

173), enacted on December 8,2003, Ìeplaced the Medicare+Choice program \'r'ith the new Medicare Advantage

program under Pafi C ofTitle XVIII-
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davs in the ssl ratios used by the Medicare contfactols to calculate DSH payments for the fiscal

y"* Z}O|-ZOO+.tu

No further guidance regarding the treatment of Part c days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment system ('IPPS',) proposed rules were published in

the Federal Register. In thainotice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan' that

beneficiary's benefits are no longer administered under Part A

. . . . once a beneficiary elects MedÌcare Part C' those patient days

attributable to the beneJìciary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days shaild be inctided ¡n rhe count of total patient days in the

Mídicare fraction (the denominator)' and the patie-nt's dlys for îhe

M+C benbfic¡ary who is also eligible for Medicaid would be

inctuded ii the iumerator of the Medicaidfraction ' ' ' (emphasis

added)Ì7

The Secretary purportedly changed her position in rhe Federal fiscal year ("FFY) 2005 IPPS

tinul .rrt", ty *ti"g she was "r"ii.ing our regulations at [42 C'F'R'] $ a12'106(bX2XÐ to

ir*f"¿",fr" äays asiociated with P'iCl beneficiaries in.the Medicare fraction of the DSH

""f".rfu,i"n.," 
d fn response to u co-m"ni regarding this change, the Secretary explained that:

. . . Ihe do agree thaT once Medicare beneficiaries elect

Medicare Part C coverage, they dre still' in some sense'

entitled 1o benelìts undei Medicare Part A' We agree with

the commenteithat these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

not adopting as final our proposal stated in the May 19' 2003

proporàd ,ilt to include the days associated with M+C
'beieficiaries in the Medicaid fraction' Instead' we are

adoþting a policy to include the patient days for M+C

beieficlaries ínîh¿ Medicare fraction ' ' ' ifthe beneficiary

is aiio an SSI recipient, the patient days will be included in

the numcrator of ih" Medicar" frac¡ion' We are revising our

regrrlations at $ 412'106(bx2)(i) to includ-e the days

asiociated wittr Vl+C beneficiaries in the Medicare fraction

ofthe DSH calculationre (emphasis added)

ThisstatementwouldrequireinclusionofMedicareParlCinpatientdaysintheMedicare
fraction ofthe DSH calculation.

1669 Fed. Reg. 48,918, 49,099 (Aug' 11,2004)'
r768 Fed. Reg. 2?,1 54,27,208 (May 19,2003)
ìE 69 Fed. Reg. at 49,099.
te Id.
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Although the change in policy re garding 42 C.F.R. $ 412.106(bX2XB) was included in the

eugusú t, 2004 F;deri Registei no change to the regulato^ry la¡guage was published until

ti{ust ZZ',2007 when the FFY 2008 final rule was issued.2o In that publication the Secretary

notãd thut no ,"gulatory change had in fact occurred, and amounced that she had made

"technical correãtions"-to theiegulatory language consistent with the change an¡ounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

<ZlU""-4,r, vacated the FFY 2005 IPPS rule. However, the Secretary h^as not acquiesced to that

à."i.iã"it More recently in AIIina Heatth Services v. P/.Lce (Allina II),23 the Court found that the

Secreta:y's 2004 attempt to change the standa¡d to include Part C days in the Medicare fraction

*u..,u"át"¿ Uy,¿ ttina Heatth Seivices above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid' Once again,

the Secretary has not acquiesced to this decision'

Providers' Request for EJR

The Providers explain that, because the Secretary has not acquiesced to the decision in Allina,

the 2004 regulatiòn requiring Part C days be included in the Part A/SSI f¡action and removed

from rhe Médicaid fraction remains in éffect as set forth in 42 C.F.R. $$ a12.106(bX2XiXB) and

iUlfiliiillfsl (the 2004 Rule). The Board is bound by the 2004 rule and the Providers contend

that the Board should grant their request fo¡ EJR'

The Providers assert that, pursuant to 42U.5.C. $ 1395oo(f(l), the Board must grant EJR if it
lacks the authority to deciãe a question of "law, regulation or CMS Ruling" raised by a provider'

The providers máintain that thá Board is bound by the regulation, there are no factual issues in

dispute and the Board does not have the legal authority to decide the issue. Furthe¡, the

práviders believe they have satisfred the jurisdictional requirements ofthe statute and the

regulations.

Decision of the Board

Jurisdictional Determination

The participants that comprise the group appeal within this EJR request have filed appeals

involving fiscal year 2007

For purposes of Board jurisdiction over a participant's appeal filed from a cost reporling period

that ends on or bef'ore l)ecember 30, 2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursement for the appealed issue by claiming the ssi/Part c issue

20 '72 F ed. Reg. 4'1 ,130, 47 ,384 (Aug]J'st 22,200'7)
2t '746 F.3d 1102 (D.C. Qir'2014)-
22 Providers' EJR request at l.
23 2Ol7 WL 31379'16 (D.C. Ctr. Jvly 25'201'7)'



QRS200TDSHMedicaidFractionMedicareManagedCarePartCDaysGroup(2)
PRRB Case No.I3-2676G
Page 6

as a ..self-disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda

Hospital Association v. Bowen'?4

For any participant that files an appeal from a revised NPR issued after August 21, 2008' the

noara onty tras ¡urisdiction to treÃi ttrat participant's appeal of matters that the Medicare

"ont 
u"toirp""incally revised within the revised NPR.25 The Board notes that all participant

revised NPR appealsinciuded within this EJR request were issued after August 21,2008'

St. Alexius Medical Center (35-0002); FYE 12/31/2007 (Participant #36)

The Provider's revised NPR which was issued Au gast 16,2012 is the subject of this Provider's

appeal.TheMedicareContractoragreedtoreopenthecostleporttoreviewt}rehospitaland
.éfiub totul Medicaid days including the additional days submitted and issued a revised NPR'

The Provider identified ãudit adjustment #4 which adjusted Medicaid days to the state and

;;;tiá* iistings and to adjust ailowable DSH. Since the Part C days issue that is the subject of
'trri, 

!.o,rp appãal was not ad.¡usted in the revisedNPf,thg Board does not have jurisdiction over

the p"rovidei's appeal pursuant to 42 C.F.R, $ 405.1889. This regulation states that any matter .

not specifically råviseà may not be considered in any appeal of the revised determination The

Boarä hereby ãismisses thé Provider from the appeal and since jurisdiction is a prerequisite to

granting EJR, the Provider's request for EJR is denied'

Parkview Medical Center (06-0020); FYE 6/30/2007 (Participant #6)

The Representative supplied a copy of the Provid-er's transfer request of the ssl Percentage

íssz¿ fåm its individual appeal (åáse no. 13-1452)to the QRS 2007 DSH SSI Percentage Group

<Zi, "À" 
no. l3-2619G. th" tvtanaged Care and Dual Eligible Days issues were originally

ùrí"t"¿ in tlr" individual appeal as sub-issues ofthe ssl percentage (systemic) issue.

The only documentation submitted to coffoborate the transfer to the subject Medicaid Fraction

part C iays group is a copy of a November 15,2013 letter from QRS, in which it requested the

bifurcation of tnË SSI Fráction Part C days (and SSI Fraction Dual Eligible Days) issues from the

sSI percentage group, case no. t3-267gc. In that letter, the Representative advised that the

Meclicaicl f'rÃtiõn pã¡t C days issue had already been established in a sepalate group to which

the Board assigned case no. il-zel ac (and the Medicaid Fraction Dual Eligible days issue in

casc no. 73-267 8G).26

on December 27,2013,the Board granted the Representative's request for bifurcation and an

SSI Fraction Part C days group was established, to which the Board assigned case no. 14-1i73G

¡&ìh" S5I Fraction Dual Eligible days was established in case no. l4-1174G). The Board finds

that the information submitteã, howwer, is not sufficient to document the transfer of the

Medicaid Fraction Part c days issue from the individual appeal to this group. Neither the

2o 108 s.ct. 1255 (1988).

'z5 See 42 C.F.R. $ 405.1889(bxl)
,s iL." Àr.rpr *ere initiàliy fitea as "general" Managed Care Part C Days and "generll" Dual.Eligible

Ouy. g.oîp. : but the Representative clarified that both were specific to the Medicaid Fraction in its

November I 5, 2013 letter.
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TheBoardnotesthatthescheduleofProvidersincludesthefollowingProviderswhichareno
longer particiPants in the grouP:

Representative'sNovember15,2013biñrcationlequest'.northeBoard'sDecembet2T'2013
i"itl"" g.*i-e the bifurcation 

-o'flÀ" 
ssl rtu"tion p*t C ,luyt issue, substantiatc the tansfer of

it i. pi""ià"tï the Medicaitl Fraction Part C days group. Therefore, the Boar¿ dismisses

Ë*[ui"* iuf"¿i"al Center from c ase no' 13-267 6G '27

St. Cloud Hospital (24-0036); FYE 6/30/2007 þarticipant #31)

The Representative did not supply any tra¡s{e1 dogrlmen¡1ion for this participant at Tab G'

Based on rhe information firt"iái tftË Schedule of Providers, this participant appears to have the

same fact pattem as partview Iyteài"at C""t"r i+O) in that it transfened the SSI Percentage issue

ro case no. 13_267gc (the ssiÞercentage group) frg- ilr individual appeal and alleges the

bifurcation of that group proves the tranlsfer to this Medicaid Fraction Part c days group.

itr"t.i"t", ,ft" Sou;¿ dù*i..". St' Cloud Hospital from case po' l3-2676G'

P r e vi o us Iy Di s mi s s e d/ll i t hd rawn P a r t ici pants

É Provider Provider No' FYE

îa EhããiJo"kro.ruille Medical Center 10-0001 613012007

;; i"".Uure n.gional Medical Center 10-0004 613012007

The Board previously denied the transfers of the following providers:

Provider No. FYE
11-0051 413012007

35-0015 1213112001

Reason
Withdrawn 5ll112016
Vr'ithdrawn 412912015

Denial Date
412912015
4l'712015

t
26
3t

Provider
Unìon General HosPital
Bismark Medical Center

Therefore, the Board has removed these participants from the Schedule ofProviders'

Remaining ParticiPants ì

TheBoardhasdeterminedthattheremainingparticipantsinvolvedwiththeinstantEJRrequest

'avc 
hatl part c days "*"loal 

iro- the Meãicaid frãction or had a specific adjustment to the

SSI fraction, self-disallowed, ot ptop"¡y protesred the appealed issue such that the Board has

jurisdiction to hear their ."rp""iiir" åpp"ur. In addition, the parlicipants' documentation shows

that the providers, appeals *"r",iln"iv flled and the estimated amount in confroversy exceeds

$50,000, as required f.or a group appeáI.r8-The estimated amount in controversy is subject to

;"";lt l;i;t by the Medicare contractor for the actual final amount'

2? The evidence submitted on behalf ofthe Provider appears to confilm that

SSi'p"t"""*gt C."up (case no l3-2679G) where it was a valid participant'

Part C days gioup (case no l4-1 l73C)'
28 See 42 C.F 'R. $ 405 1 837'

the Provider was bifiìrcated lÌom the

and was transfened to the SSI Fraction
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Board's Analysis Regardine the Appealed Issue

The group appeal in this EJR request covers fiscal year 2007, thus the appealed cost reporting
period falls squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

being challenged. The Board recognizes that the D.C. Circuit vacated this regulalion in Allina
for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatu and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide) ' See generally Grant Med Ctr'
v. Burwell,204 F. Supp. 3d68',77-82 (D.D.D.2016), appealfiled,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ l395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Resarding the EJR Requgq!

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the
participants in this group appeal are entitled to a hearing before the Board

except as otherwise noted above;

2) based upon the palticipants' assertions regarding 42 C.F.R.

$$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B), there are no fìndings offact
for resolution by the Board;

3) it is bounct by the applicable existìng Medicare law and regrrlation (42

C.F.R. $ 405.1867); and

. 4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(bX2XÐ(B) and (b)(2Xiii)(B), are valid'

Accordingly, the Board finds that the question of the vali<lity of 42 C'F.R. $$ 412.106(bX2XiXB)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Boârd hereby closes case number 73-26'76G.
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Board Members Part icipating:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Robert A. Evarts, Esq. FORTHEBOARD:

YAJ-L--
L. Sue Andersen, Esq.

Chairperson

Enclosures: 42 U.S.C. $ 1395oo(f)
Schedule of Providers

cc: Pam VanArsdale, National Gove¡nment Services, Inc. (Certified dSchedule of Providers)

Wilson Leong, Esq., CPA, Federal Specialized Services (w/Schedule ofProviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES,&
CERTIFIED MAII,

Provider Reimbursement Review Board

15OB Woodlawn Drive, Su¡te 100
Baltimore, MD 27207
4r0-7a6-267 1,

APR I 7 ZOIOCorinna Goron, President

Healthcare Reimbursement Services, Inc:

c/o Appeals Department
t7l0l Preston Road, Suite 220

Dallas, TX 75248 1372

RE: HRS 2013 DSH SSI Percentage Optional Group' CN l5-3339G'-.- - --ip"";f,"ully 
the following fartióipants ruittr pendine individual appeals:

Norttl OuLt Medical Center, l9-0015, FyE 6130/2013' CN l5-3336

Aspirus Wausau Hospital' 52-0030, FYE 6/30/2013' CN l6-169ó

elriH Áegionat Medical Center, 36-0145,PY8 12131/2013' CN l6-2341

Dear Ms. Goron:

The provider Reimbursement Review Board (the Board) has begun a review ofthe above-captioned

g.."p 
"r¿,rr" 

related individuaì upp"ut.. weìoæ^that each ofthe Providers listed above appealed

from a Notice of Program n"i-utïÅ"t*t Q"IPR) for a 201 3 cost reporting period' The NPRs' which

were all issued after March 20 i t;;".; issuid to include the most recent SSI percentage that was

recalculated by the centers to.-ir.,i"ái"a." and Medicaid services ('cMS) (post-2O1I Final Rule \Pith

new data matching). rhe peffìnenifacts with regard to these appeals and the Board's determination

are set forth below:

I. SSI Provider Specific Issue Onlv

The sole issue remaining in case numbers 15-3336, 16-1696 and 16-2341 is the Disproportioffite

Share Hospitat ¡OSry f ayme"lffilemental Security Income (SSI) Percentage (Provider Specifc)

issue. Each ofthe Providers also aïpealed Ihe Disproportionate Share Hospital (DSH)

Payntent/Supplen 
"ntot 

Snru,ity n[àne $SI) Pe'ceniage (Provider Specific) issue directly into the

opiional group, case number l5-3339G'

The Providers are appealing two components ofthe sSI Percentage: l) the Provider disagreeing with

howtheMedicar"Cont.octo."o',rputedthesSlpercentagethatwouldbeusedtodeterminetheDSH
p.."**gá, ""i zl tne rrovicier fråserving its.ight to."qr".t realignment ofthe sSI percentage from

in" f"¿"*l fiscal year to its cost reporting period'

With regarcl to the fìrst aspect of the issue-the Provider disagreeing with how the Medicare

contractor computed the ssl peicentage that would. be used to determine the DSH pe_rcentage-the

Board finds it is duplicative oiif'ã Syti"ti. E,rrors issue that was directly added to l5-3339G and

Ãìt'u.p"., is hereby dismissed by the Board r

with regard to the second aspect of the SSI Provider Specific issue-the Provider preserving its right

," ,"qr.ï i""i;gnment ofthe Sii p".""naug" l.ot ,.h: iederal fiscal year to its cost repofting period-

.¡; R;;; finds"it lacks jurisdictioi and diimisses rhis aspect of the issue. Under 42 C.F.R. $

412.106(bX3), for determining a Provider's DSH perceniage' "[iJf a hospital prefers that CMS usc its

t Providers' Individual Appeal Requesls at Tab 3, lssue I and Appeal Request in l5-3339C
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cost reporting data ¡nstead of the Federal fiscal year, it must fumish to CMS, through its
intermediary, a written request . . . ." Without this vr'ritten request, the Medicare Contractor cannot
issue a fiual deteluination fionr whiclr the Plovider can be dissatisficd with for appealing purposcs.

Since there are no other issues in these cases, the Board hereby closes case numbers 15-3336, 16-
1696 and 16-2341and removes them from the Board's docket.

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and 405.1877 .

Board Members Participatin g:

L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robert A. Evarts, Esq.

FOR THE BOARD

t¿¡¿/ø**" &
Gregory H. Ziegler, CPA, CPC-A
Board Member

Enclosure: 42 U.S.C. $ l395oo(f) and 42 C.F.R. $$ 405.1875 and 405.1877

cc: Lorraine Frewert, Noridian Healthcare Solutions (J-E)
Mounir Kamal, Novitas Solutions, ìnc. (J-H)
Danene Hartley, National Government Services (J-6)
.ludith E. Cummings, CGS Administrators (J-15)

Wilson C. Leong, Esq., CPA, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rèview Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2I2o7
410-7A6-267t

APR I 12018

RE: 18-0359; l7-l985GC; 17-0780

CERTIFIED MAIL

Ms. Kathleen Giberti
D¡rector - Client Services
Toyon Associates, lnc.
1800 Sutter Street, Suite 600
Concord, CA 94520-2546

RE: Petaluma ValleY HosPital
Provider No.: 05-0136
FYE - 06i30i2006
PRRB Case Nos.: 17-0780 and 18-0359

St. Joseph HS 2006 Accuracy of CMS Developed SSI Ratio CIRP Group

Provider Nos.: Various
FYE - 1213112006
PRRB Case No.: 17-l985GC

Dear Ms. Gibedi:

' BACKGROUND/PERTINENT F4CTS:

cAsE NIJMBER 18-0359 - Reatiqnment of ssto/o based on a REVISED Notice of Proqram

Reimbursement ('NPR") dated 6/29/1 7 :

By letter dated Decembe r 18, 2O17 , Toyon Associates, lnc. ("Toyon") filed a Reqtre-st for Hearing in the

mãtter ot Petaluma Valley Hospital,' Provider No.: 05-0136, Fiscal Year End ("FYE'),--0-6/30/2006 The

Board acknowledged recêipt oitne appeat request and assigned case number 18-0359. lt is noted that

the appeal requeJt for case number ió-OSSS is based on a Revlsed Notice of Program dated June 29,

2017'.'f he soie issue identified in the hearing request at Tab #3 is Medicare Disproportionate Share

Hospital ("DSH') payments - Àccuracy of CMIS Developed SSI Ratio The Form A - Request for Hearing

states that the Provider i" 
"o.Ãonty 

ówned or controlled by Providence St Joseph Health (The Board

notes that another appeal ror tÀe sunject Provider's FYE 06/30/2006, case number 17-o78o, had already

been closed on September 11 , 2017 .)

ln the letter accompanying the Form A, Toyon states, "other related providers either have or will have

äpË""f éJ r"n' of ine äarie issues as set iorth in this appeal. Appropriate group äppeal requests will be

filed for all common ¡ssues."

CASE NUMBER 17-0780 - "New" 2006 SSI% from a RNPR dated 7/14/16:

By letter dated January g,2017,Toyon had pre-viously filed a Request for Hearing in the matter of

påtatuma Valley Hospital, Provi'der ilo.: 05-0136, FYÈ - 06/30/2006 The Board acknow¡edged receipt

olthe appeal ,.óqu""i 
"nd 

u"s'gneA case number 17.-O7AO. The appeal was based on a Revised Notice

år Þrogij, dated July i4,2o1ó There were two (2) issues identified that the Provider was disputing in

in" fràäri"g request. issue #2 at Tab #3 is stated as the Medicare Disproportionate Share Hospital 
.

1.OSU,,¡ eãyménts - Accuracy of CMS Developed SSlRatio. The Form A - Request for Hearing states

ìnãrtné prou¡¿"r is commonly owned or controlled by St. Joseph Health System.
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By letter dated Septembe I 1.,2017, 
-foyon transferred both issues in case number 17-0780 to Common

l"'"rä n"l"ì"d paúy (',ctRp,,) õr*ó ,pó""1" and advised that the individual appeal was fully resolved

w¡th the transfer of the two ¡""ir"".' l"iir" *2 involving the Medicare DSH Payments-Accuracy of CMS

öåï"i"pàJ séi Rátio was transferred to clRp group case number 17-1 985GC.

Uponthetransferoftheissues,casenumberlT-0780wasclosedonSeptember11,2017.

CASE NUMBER 17-1985GC:

By letter dated August 2, 2017 , Toyon filed. a. Form B^- Group Appeal Request to establish a clRP group

iñ. ÈroposeO Grõup Name wås Si. .loseptr HS 20O6 Accuracy of CMS Developed SSI Ratio CIRP

Crorp. în" Board åcknowleigãJie"eipiotthe CIRP group and ass¡gned case number 17-1985GC'

As noted above, Toyon filed a Form D on september 1,-2017, transferring said issue from the appeal of

Petaluma Valley Hoãpital, CN: 17-0780, to the subject CIRP group'

REFERENCES:

Board Rule 12.2 states, in Part:

CommonlyownedorcontrolledProviderswiththesameissueincostreporting..
p.r¡áos eña¡ng in the same calendar ye?r must file a mandatory group appeal ¡f

ihe combinedãmount in controversy is $50,000 or more

GONGLtISION/BOARD DETERMINATION:

pursuant to the Board,s Rules, the Board will consol¡date all appeals from final. determinations for the

.ãrnu óo"i r"porting period inio ìhe existing case number. ln addition, a Provider may not appeal an

ú="ã riå¡1 a i¡nal ¿äierm¡nat¡on in more thãn one appeal. (See Board Rules 4 5 and 6'2')

Because the ¡ssue stated above was previously transferred and is cunently being pursued by the subject

pi*¡ããi ¡" å group appeal, 
"ã"u 

nrt'b.t 17-1é85GC, the request to continue to pursue the subject

¡""rá in tn" néwty'tormed ina¡vìouat appeal, case number 18-0359, is hereby denied The same issue

."-nnoi o. pun¿irig in multiple appá"iJ i"¡. tÁ" same Provìder for the same fiscal year end Therefore' the

B;;;¡ i; inlo,poråing tn" Þroutããi'" àppear of it.s_n9v11{ NPR dated June 29, 2017 into the existing

CIRP group for the subject issue, case ntrmber 17-1985GC'

The Board hereby closes case number 18-0359 since the Medicare Disproportionate share Hospital

(,,DSH,') payments - n""ur""f ãi ðvtã-oevetopea SSI R.lio issue is the sole issue being disputed and

i'"" no* beên transferred toblnp group case number 17-1985Gc'

Please note that when submitting the schedule of Providers in clRP group case number 17-1985GC'

you ñ"t-tirt tn" muttiple finaiãeierminations in dispute for Petaluma Valley Hospital, Provider No

ôs-of SO, FyE - OG/3Oi'2006 anã provide the supporting jurisdictional documents for each final

determination in dispute. (See Board Rules 20 and 21 4 )
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Board Members ParticiÞatlnq:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A

Lorraine Frewert
Appeals Coordinator - Jurisdiction E
Noridian Healthcare Solutions
P.O. Box 6782
Fargo, ND 58108-6782

Wilson C. Leong, Esq., CPA
Federal Specialized Services
PRRB Appeals
1701 S. Racine Avenue
Ch¡cago, lL 60608-4058

FOR THE BOARD:

Sue Andersen, Esq
Chairperson



DEPARTMENT OF HEALTH & HUMAN SERVICES

CERTIFIED MAIL

Provìder Reimbursement Review Board

1508 Woodlawn Drive, Suite 100

Baltimore, MD 27207
4lO-7A6-267t

Corinna Goron, President
Heaìthcare Reimbursement Services, Inc'

c/o Appeals DepaÉment
l7l0l Preston Road, Suite 220

Dallas, TX 75248 13'72

APR I 9 2OIT

RE: HRS 2012 DSH SSI Percentage Optional Group' C].{ 15.-04'79G'-- '--Sp""if*ully 
the following p'artióipants yi1lp:lÍ"å',"dividual appeals:

iãuufui Rägional l'ledicãi Center, 03-01 1 8' FYE 12131 12012' CN 1 5-0852

eurt ült"y"Uorpital Medical Center, 05-0205' FYE 12/3112012' CN 15-3338

io¿i t ¿".t.iut Hospital, 05-0336, FYE 12131 /2012'-CN l 5-0303

õono.u Vutt"v Hospitat, 05-0090, FYE 6130120,13.' CN I 5-0607

eVH n"gionui Medical 
-Center, 

36-0145' FyE 1213112012' CN l5-0641

Hardin lrl'emorial Hospital, l8-0012' FYE 6130/2012' CN 14-3548

North Oaks Medical ienter, 19-0015' FYE 6/30/2012' CN 15-061I

fifnu lvt"rno.iut Hospital, 36-0009, FYE 12131/20p" CN 15-0828

Robinson Memorial Hospital, 36-0078' FyE 1213112012' CN l5-2302

Råxborough Memorial Fiospital, 39 -0?9-4' 
-F:^y^?/.21 

12012' CN 1 s-2129

À.fi.u, lvuu.uu Hospital, iz-oo:0, FYE 6130/2012' cN l5-1949

Dear Ms. Goron:

The pr.ovider Rcimbursement Review Board (the Board) has begun a review ofthe above-captioned

group and the related i"di"idr;i;;;;^ts. W"ì_ot"^rnut éach of the Providers listed above appealed

lrom a Notice of program lt"i^u,ï.""i"", ¡NRn¡ for a zo t z cost reporling period' The. NPRs, which

were all issued after June 2014, were issued to include_the most recent SSI percentage that_was

recalculated by rhe centers ro. vJi.u." and Medicaid Services C'CMS) (posr20l I Final Rule with

new data matching;. rr," p..tìn"niiurt, -idt regard to these appeals and the Board's determination

are set forth below:

AlthoughtheMedicareConüactoronlychallengedjurisdictionoverthisissueintwoofthecases
(15-0828 and 15-0303), u* iìãã.á it"i. *tat it dloes not havejurisdiction over the SSI Provider

Specific issue for *y or t"ãùãì"-i"i"r"n."¿ Providers' Thejurisdictional analysis for the SSI

provider Specific issue has tiïra""*t 
".pects 

to consider: 1) the Provider disagreeing witþ

how the Medicare cu[tractãr computed thå SSI percentage that would.be used to determine the

bîHîã.""i"g", and 2) the Prrwiá"' pr"'"tuittgìts right to request realignment of the SSI

;;;;;; ¡óîe feáeral fiscal vear to its cost reporting period'

L SSI Provider Specific Issue Only

Thesoleissueremainingincasenumbers15-0303'15-0607'15-0611'15-0641'15-0828'15'1949'
ts-2729 and l5-3338 ß th" D;;;;i;rfiona¡e Share Hospitat (DSH) Payment/supple,mental Securitv

i"""rli Asn Plercentage (p,oiíaei sptcifc) issue'^ Each ofthe Providers also appealed the
^n¡ririi"ií""",e 

Shañ Hospitat @3H¡ Þay*ent/Supplemental Security Income (SSI) Percentage

lií""-¡|æ, si"r',nc) issue diråctlv into tie oitional group' case number 15-04i9G'
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The providers are appealing two components ofthe SSI Percentage: l) the Provider disagreeing with

how the Medicare Contractor computed the SSI percentage that would be used to determine the DSH

percentage, and 2) the Provider preserving its right to request realignment ofthe SSI percentage from

the federal fiscal year to its cost reporting period'

With regard to the first aspect of the issue-the Provider disagreeing \¡/ith how the Medicare

Contracìor computed the SSI percentage that would be used to determine the DSH percentage-the

Board finds it is dupìicative oithe Systemic Errors issue that was directly added to l5-0479G and

this aspect is hereby dismissed by the Board.l

With regard to the second aspect of the SSI Provider Specific issue-the Provider preseruing its right

to reque-st realignment ofthe SSI percentage from the federal fiscal year to its cost repoting period-
the Board finds it lacks jurisdiction and dismisses this aspect ofthe issue. Under42C.F.R. $

412.106(bx3), for determining a Provider's DSH percentage, "[i]f a hospital prefers that cMS use its

cost reporting data instead ofthe Federal fiscal year, it must furnish to CMS, through its

intermèdiary, a written request. . . ." Without this written request, the Medicare Contractor cânnot

issue a final determination from which the Provider can be dissatisfied with for appealing purposes.

Since there are no other issues in these cases, the Board hereby closes case numbers l5-0303' 15-

0607, 15-0611, 15-0641, 15-0828, 15-1949,15-2729 and 15-3338 and removes them from the

Board,s docket. Review of this determination may be available under the provisions of 42 U.S'C.

{i 1395oo(f) and 42 C.}'.R. $$ 405.1875 and405.1877.

Bccausc there is a remailing issue in case nos. l5-0852, 15-2302 and l4-3548 the cases will remain

open. The Parties will receive a Notice of Hearing scheduling the cases for a hearing date under

separate cover in the future.

Board Members:
L. Sue Andersen, Esq.

Gregory H. Zìegler, CPA, CPC-A
Charlotte F. Benson, CPA
Robeft A. Evarts, Esq.

FOR THE BOARD

,/qr#fP
cregiry ú.Ziegler, CPA, CPC-A
Board Member

Enclosure: 42 l.J.S.C. $ l395oo(Ð and 42 C.F.R. $$ 405.1875 ancl 405'1811

cc: John Bloom, Noridian Healthcare Solrrtions, LLC (J-F)

Lorraine Frewert, Noridian Healthcare Solutions (J-E)

Judith E. Cummings, CGS Administrators (J-15)

Mounir Kamal, Novitas Solutions, Inc. (J-H)

Danene Hartley, National Government Services (J-6)

Wilson C. Leong, Esq., CPA, Federai Specialized Services

t proviclers' Incliviclual Appeal Requests at Tah 3, ìssue I and Appeal Request in 15-3339G



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 27207
470-746-267 r

ÀPR ? 0 2010

Certilied Mail

Daniel J, Hettioh
King & Spalding, LLP
1 700 Pennsylvania Avenue, NrW

Suite 200
Washington, DC 20006 4706

RE: Expedited Judicial Review Determination
K&S200gDSHMedicaidFractionMedicareAdvantageDaysGroup,CaseNol4'3377G
K & S 2009 DSH SSI Fraction Medicare Advantage Days Group, Case No l4-3378G

K & S 2010 DSH SSI Fraction Medicare Advantage Days Group, Case No' l5-0206G

K&S20l0DSHMeclicaidFractionMedìcareAdvantageDaysGroup,CaseNo.l5-0208G
K&S20llDSHMedicaidFractionMedicareAdvantageDaysGroup,CaseNol5-0342G
K & S 201 I DSH SSI Fraction Medicare Advantage Days Group, Case No' l5-0343G

K &. S 2OI2 DSH SSI Fraction Medicare Advantage Days Group, Case No' l5-2267G

K eS2Ol2 DSH Medicaid Fraction Medicare Advantage Days Group, CaseNo 15'2269G

K&S20l3DSHMedicaidFractionMed.Adv.Days(Pre-2013)Group,CaseNo'15-3365G
K&S 20l3 DSH SSI Fraction Med. Adv. Days (Pre-I0/l/2013) Group, Case No' 15-33ó9G

K&S20llDSHMedicaidFractionMedicareAdvantageDaySGIoupII'caseNo.16-2406Ç
K 8¿ S 201 I DSH SSI Fraction Medicare Advantage Days Group II, Case No' l6-2407G

Sincerely,

Dear Mr. Hettich:

'I'he Provider Reimbursement Revjcw Boanl (Boafd) issued an expeditcd judicial review (EJR)

fletermination for the above-referenced appeals on March 20,2018' It has recently come to our attention

that the Schedules of Providers for the subject group appeals wele not included as an enclosure to the

determination. Therefore, we are now sending copies of the Schedules of Froviders. We apologize for

any confusion this oversight may have caused

The Board has also received your April 18, 2018 request for clarification ofthe EJR determination with

regard to Dubois Regional Medical benter in case numbers l5-0206G and l5-0208G. In the Board's

Märch 20, 2018 EJR-determination, the Board found that it lacks j urisdiction over the revised NPR appeal

for this piovider and dismissed if from both cases. The original NPR appeal for this Provider rêmains in

the cases.

Lu,^*M
Christine M. Blowers, Director
Division of Systems & Case Management

Enclosures: Schedules of Providers

(Certified Mail w/Schcdules of Providers)
Judith E. Cummings, CGS Administrators (J- l5)
Bruce Snyder, Novitas Solutions, lnc' (J-L)
Geoff Pike, First Coast Service Options, ìnc' (J-N)

Wilson [,eong, Esq.,CPA, Federal $pecialized SeI'vices
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DEPARTMENT OF HEALTH & HUMAN SERVICESr,& Provider Reimbursement Review Board

1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
470-746-267t
APR 2 0 2010Certified Mail

Stephanie A. Webster, Esq.
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 2003 6- I 5 64

RE: Expedited Judicial Review Determination

Geisinger 20i 0 SSI Fraction Part C Days CIRP

Geisinger iOl0 Medicaid Fraction Part C Days CIRP

Duane Monis 2004 Part C Days group discharges after 09/30/2004

Catholic Health System NY Post 9130/2004 - 2005 Part C Days CIRP Group

Geisinger Post-9/3012004-2006 Part C Days CIRP Group

Carepoint 2013 DSH SSI Part C Days CIRP Group

Carepoint 2013 DSH On/Before 913012013 Medicaid Fraction Part C Days CIRP Group

McKay 2006-2007 Medicaid Fraction Palt C Days Group II
McKay 2006-2007 SSI Part C Days Group ìl
Carepoint 2008 SSI Part C Days CIRP Group

Carepoint 2008 Medicaid Fraction Pafi C Days CIRP Group

Carepoint7\\7 SSI Part C Days CIRP Group

Carepoint 2007 Medicaid Fraction Part C Days CIRP Group

CarePoint 2009 Part C Days CIRP Group

CarePoint Health 2010 Part C Days CIRP Group

CarePoint 201 t Pafi C Days CIRP Group

t4-26s8GC
l4-2670GC
16-0404C
t6-0412GC
t6-0495GC
16- 1408C

16-141oGC

16-1478G
l6- 1480G

t7-03t7GC
l7-03 I 8GC
11-0406GC
t7-0407GC
r 8-1085CC
18-l089GC
18-l09lGC

The Provider Reimbursement Review Board (Board) has reviewed the Proviclers' Match 29,
2018 request for expedited judicial review (EJR) (received March 30, 2018) for the appeals

referenced above. The Board's determination regarding EJR is set fofh below.

Issue in Dispute:

The issue in these appeals is:

Whethe¡ "enrollees in [Medicare] Part C are 'entitled to benefits' under Part

A, such that they should be counted in the Medicare [PaÍ A/SSIr] fraction, or

Dear Ms. Webster:

| "SSI" js the acronym for "Supplemental Security Income."
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Case Nos. l4-2658CC et al.

Stephanie A. Webster
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whether, ifnot regarded as 'entitled to benefits under Part A,' they should

instead be included in the Medicaid fraction" of the DSH? adjustment.3

2 "DSH" is the acronym for "disproportionate share hospital."

Statuton and Regulatorv Backsroundl Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proipective payment system ("PPS").4 Under PPS, Medicare pays predetermined, standardized

u*onntr p"idi.charge, subject to certain payment adjustments.5

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.ó These cases involve fhe hospital-specific DSH adjustrnent, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantþ
disproportionate number of low-income patients.T

A hospital may qualify for a DSH adjustment based on its disproportionate patient pelcentage

(,,ore'1.4 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount olthe DSH payment to a qualiffing
hospital.e The DPP is defined as the sum oftwo fractions expressed as percentages.l0 Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits nnder part A'"

The statute, 42U.5.C.$ 1395ww(d)(5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI ofthis chapter, and the

denominato¡ of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of Tllis subchapter . . .

(emPhasis added)

3 Providers' EJR
a Sc¿ 42 U.S.C. $
5 Id.
6 ,see 42 U.S.c.
7 See 42U.5.C.
I See 42tJ.5.C.
e See 42U.5.C.
to See 42lJ.5.C.

Request at 4.

l395ww(d)(l>(5); a2 CF.R Part 412.

$ l39sww(dX5).
$ l39swr¡/(dX5XF)(iXI); a2 C.F.R. ô 412 106.

$$ l395ww(dX5XF)(iXl) and (dXsXFXv); 42 C.F.R $ al2.l06(c)(l).

$$ l395ww(d)(s)(F)(iv) and (vii)-(xiii);a2 c.F.R $ 412.106(d).

$ 13e5ww(d)(s)(F)(vi).
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The Medicare/SSl fraction is computed annually by the centers for Medicare & Medicaid

Services C,CMS'), and the Medicare contractols use CMS' calculation to compute a hospital's

DSH payment adjustment.r I

The stature,42 U.S.C. $ 1395ww(dX5)(FXviXII), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistarice under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of lhß subchapter, and the denominator of which is the total

iumber ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days ofservice for

which oatients were elieible for Medicaid but not entitled to Medicare Part A, and divides that

r;;;i;;ã; total nuiiber of patient davs in the same period'r2

Medicare Advantage Pro qram

The Medicare program permits its beneficiaries to receive services from managed cale entities'

The managed ðare statute implementing payments to health maintenance organizations

(..HMos,'iand competitive medical plans ('CMPs") is found at 42 U.S.C. g 1395mm. The

Àtut rt" ut í2 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for indivlduals en¡olled under this section with the organization and entitled to

benefits under part A of this subchapter and enrolled under part B of this subchapter . ' ."

Inpatient hospiial days for Medicare beneficiaries en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

disproportionatc share adjustment computation should include

"pátients who were entitled to benefits under Part 4," we believe

if is appropriate to include the days associated with Medicare

patients 
"vho 

receive care at a qualified HMO' Prior to December

I,1987,we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore' were unable to

fold this number into the calculation [of the DSH adjustment] '

However, as of December 1, 1987, a field was included on the

r¡ 42 C.F.R. $ 412.106(bx2)-(3).
t2 42 c.F.R. $ 412.106(bX4).
r3 of Health and Human Services.



Akin Gump DSFI Part C Groups
Case Nos. 74-2658GC et al.
Stephanie A. Webster
Page 4

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSlÀ4edicare percentage [of the DSH
adjustmentl.ra

At that time Medicæe Part A paid for HMO services and patients continued to be eligible for
PaftA.15

With the creation of Medicare Part C in 1997,t6 Medicare beneficiaries who opted for managed
care coverage under.Medica¡e Pa¡t C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not inelude Medicare Part C
days in the SSI ratios used by the Medicare conüactors to calculate DSH payments for the fiscal
year 2001-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System (.'IPPS) proposed rules were published in
the Fede¡al Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneJìciary elects Medicare Part C, those patient days
attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days shoul.d be included in the count of lotal patient days in the
Medicare fractì.on (the denomínator), and the patient's days for the
M+C benefrciary who is also eligible for Medicaid would be
included in the numerator of lhe Medicaid fraction. . . (emphasis
added)r8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
fìnal rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2\i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction ofthe DSH
calculation."le ln response to a comment regarding this change, the Secretary explained that:

14 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
t5 ld.
I6 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997HR2015,
codified as 42U.5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An indjvidual who is enrolled [in
Medicarel on December 3l 1998, with an eligible organization under . . . 142 U.S.C. l 395mml shall be considered
to be effolled with that organization on January l, 1999, under part C of Title XVIII . . if that organization as a

contract under that part for prov,iding services on January 1,1999 . . . ." This was also known as

Medicare+Chojce. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

173), eracted on December 8, 2003, replaced the Medicale+Cboice ptoglant with tlte r)ew M€dicarc Advantage
program under Part C of TitÌe XVIII.
¡?69 Fed. Reg. 4E,918, 49,099 (Aug. 11,2004).
lE68 Fed. Reg. 27,154,2'1,208 (May l9,2oo3).
re 69 Fed, Reg- at 49,O99.
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20 Id.
2t 72 Fed. F:eg. 47,130, 4'1,384 (A'tgust 22,2007)'
22 '146 F.3d 1102 (D.C. Cil.2014).
21 2Ol7 WL 3137976 (D.C. Cir' tt:ly 25,2017)'

. . . Ile do agree that once Medicure beneficiaries elect

luÍetlicure Fart C coverage, thcy are still' in some sense'

entitled To benefits under Medicare Part A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSH calculation' Therefore' we are

not adopting as final our proposal stated in the May 19' 2003

proporrd ,it" to include the days associated with M+C
-beieficiaries 

in the Medicaidfraction lnstedd' we are

adoþtng a poticy to include the patíent days for M+C
øeneficlartàs inîhe Medicare fraction ' " ',if the beneficiary

is alio an SSI recipient, the patient days will be included in

the numerator of the Medica¡e fraction' We are revising our

. regulations at $ 412.106(b)(2)(i) to includelhe days

asiociated with M+C beneficiaries in the Medicare fraction

of the DSH calculation'2o (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Alrhough the change in policy rcgarding 42 C.F,R. $ 412.106(bx2)(B) was included in the

Áirj,,..i f, 2004 Fãderai R"gist"i, ,,o cñange-to the regulatgry language was published until

liii"tzi,2007 when the pÉy zoos final rule was issued.2r In that publication the Secretary

,rotËd *tut .ro ,"gulatory change had in fact occurred, and announced that she had made
.,technical 

"orrõtionr'; 
to theiegulatory language consistent with the change a¡nounced in the

FFy 2005 IppS final rule. As ãresult, Part C duys *"t" required to be included in the Medicare

fraction as of October 1 , 2004.

The u.s. circuit court for the District of columbia in ,4 llina Healthcare services v' sebelius

füt¡"à-n,;; "üated 
rhe FFY 2005 IPPS rule. However, the Secretary has not acquiesced to that

à.li.ion. tr¿or" I ecently in Allina Health Services v Price (Atlina II) f3 the Court found that the

Secretary,s2004attempttochangethestandarcl-toincludePartCdaysintheMedicarefraction
*"r t""i"¿ ty Attina Health Seívices above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and the 2012 regulation was invalid. once again,

the Secrctary has not aoquiesced to this clecision'

Providers' Request for EJR

The Providers point out that prior to the 2004 rulemaking, in which the secretary attempted to

ááop u n"* poficy to begin åounting Part C days in the Medicare Part A/SSI fraction, the

Sã"i",ãry 
""ä*¿ 

Éu.t c futi"ntr as iot entitled to benefits under Part A, rather they should be
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included in the Medicaid taction of the DSH adjustment.2a In the May 2003 proposed rule for
Federal fiscal year 2004, the Secretary proposed "to clarity" her long held position that "once a

beneficiary elects Medicare Part C, those patielt days attributable to tlre beneficiary should not

be includeã in the Medicare fraction of the DSH patient percentage."2s Further, the Secretary

went on, ,,[t]hese days should be included in the count of total patient days in the Medicaid

fractión (the denominator), and the patients' days for a [Part C] beneficiary w_ho is also eligible

for Medicaid would be included in the numerator of the Medicaid fraction."26 The Secretary

explained that "once a beneficiary has elected to join a Medicare 
-Advantage 

plan, that

beneficiary's benefits are no longer administered under Part 4."27

However, in the final rule for the Federal fiscal year 2005, the Secretary reversed course and

adopted a policy to include Part C days in the Medicare Part A./SSI f¡action and exclude the Part

c days from the Medicaid fraction effective october 7,2004.2E The secretary's actions were

litigated in Atlîna I in which the Court concluded that the Secretary's final rule was not a logical

out-growth of the proposed rule and a vacatur was warranted.29

The Providers are seeking EJR over the appeal because the Board does not have the authority to
adjudicate the continued application ofthe 2004 rule and its policy change to the applicable

portion of the cost years at issue.3o The Providers point out that the Board continues to be bound

by the regulation on Part C days unless the Secretary acquiesces tn the Allina covt rulings,
which he has not donc,3l

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) afìd the reguiations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hjaring on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question televant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal ycars 2004'2011 and 2013.

For purposes of tsoard jurisdiction over a participant's appeals fìled fiom a cost reporting period

that ends on or before December 30, 2008, the participant may demonstrate dissatisfaction with

2a Providers' EJR Request at 4 citing to Allina 746 F.3d at I 105.
25 68 Fed Reg. at27,208.
26 Id.
21 Id.
28 69 Fed Reg. 49,099 (Aug. I 1, 2004).
2e Providers' EJR Request at 5-6.
30 ld. at I0, citing 42 C.F.R. g 405.1 867 ("in exercising its authority to conduct proceedings under this subpart, the

Board must comply with all the provisions of Title XVIII ofthe Act and the regulations theleunder.").
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the amount of Medicare reimbursement for the appealed issue by claiming the SSVPart C issue

as a 
..self-disallowed cost," pursuant to the Supreme Court's reasonin g set or.Jl in Bethesda

Hospital Association y. Bowen.32 With respect to a participant's appcals Iiletl frUrl a cr¡st

repórting period that ends on or after December 31, 2008, in order to demonstrate dissatisfaction

with the-amount of Medicare payment for the appealed issue, a participant filing an appeal from

an original NPR must show that the Medicare contractor adjusted its SSI fraction when it settled

the participant's cost repof or the -participant 
must have self-disallowed the appealed issue by

filing its còst report under protest.33

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the

Board only hasjurisdiction to hear that participant's ap-peal of matters that the Medicare

contractoispecificaliy revised within the revised NPR.34 The Board notes that all participant

revised NPR appeals included within this EJR request r¡r'efe issued after August 21, 2008.

The Board has determined that the remaining participants involved with the instant EJR request

have had Pafi C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction (which included Part C days), or properly plotested the appealed issue such that the

Board has jwisdiction to hear their respective appeals. The Providers which filed appeals from

revised NÞRs have adjustments to the SSI percentage, as required for jurisdiction. In addition,

the participants' documentation shows that the estimated amount in controversy exceeds

$50;000, ás requirecl for a group appeal3s and $10,000 for the individual appeals. The appeals

were timely filed. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's Decision Reqardine the EJR Request

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal yearc 2004-2011 and 2013.

For purposes of Board jurisdiction over a participant's appeals filed from a cost reporting period

that end^s on or before December 30, 2008, the participant may demonstrate dissatisfaction with

the amount of Medicare reimbursentent for the appealed issuc by claiming the SSVPart C issue

as a 
.,self-disallowed cost," pursuant to the Snpreme Court's reasoningsef o]u;I in Bethesda

Hospital Association y. Bowen.3ó With respect to a participant's appeals filed from a cost

repórting period that entls ol r¡r after December 31, 2008, in order to demonst¡ate dissatisfaction

*ith thu-"-ount of Medicare payment for the appeaìe<i issue, a participant filing an appeal from

an original NPR must show that the Medicare contractor adjusted its SSI fraction when it settled

the participant's cost report or the participant must have self-disallowed the appealed issue by

filing its cost report under protest.3T

], 108 s.ct. 1255 (1988).
11 See 42 C.F.R. $ 405. I 835 (2008).
ra See 42 C.F.R. $ 405.1 889(bxl ) (2008).
15 See 42 C.F.R. $ 405.1837.
16 108 s.ct. 1255 (1988).

'1 See 42 C.F.R. $ 405.183s (2008).
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For any participant that f,rles an appeal from a revised NPR issued after August 21 , 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contraotor specifioally revised withil the revised NPR.38 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August21,2008.

The Board has determined that participants involved with the instant EJR request have had Part

C days excluded fiom the Medicaid fraction, had a specific adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board has jurisdiction to hear their respective
appeals. The Providers which filed appeals from revised NPRs have adjustments to the SSI

percentage, as required for jurisdiction. In addition, the participants' documentation shows that
the estimated amount in cont¡oversy exceeds $50,000, as required for a group appeal and the

appeals were timely frled. The estimated amount in controversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's A¡alysis Resardins the Appgalgd Ilsgq

The group appeals in this EJR request span fiscal years 2006-2017, thus the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implem ented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctt.
v. Burwell,204 F. Supp. 3d68,77-82 (D.D.D.2016), appealJiled, No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers wouÌd have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42 U.S.C. $ 1395oo(f)(1). Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request. 3e

Board's Decision Reearding the EJR Request

The Boa¡d finds that:

1) it has jurisdiction over the matter fo¡ the subject years and that the
participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F'R'

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

38 See 42 C.F.R. $ 40s.1889(bX1) (2008).
3e On February 27,2018 one of the Medicare contractors, Wisconsin Physicians Service ("Vr'PS"), filed an objection

to the EJR request in a number of cases jdentified in the EJR request. In its filing, WPS argues that the Board should

deny the EJR request because the Board has the authority to decide the issue under appeal since it is not bound by
the Secretary's regulation that the federal dishict court \acated in Allina. The Board's explanation of its authority
regarding this issue addresses the arguments set out in WPS' cbaìlenge.
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3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whcther 42
C.F.R. $$ 412.t06(b)(2)(L)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106OX2XÐ@)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and hereby
grants the remaining Providers' request for EJR for the issue and the subject years. The
Providers have 60 days from the receipt of this decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in t}re cases, the Boa¡d he¡eby closes
the appeals.

Board Members Participating:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory lI. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.

FOR THE BOARD:

L. Sue Andersen
Chairperson

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules of Providers

c-.c: BNce Snyder. Novitas (Certified Mail u/SchedLrles ol'Providers)
Par¡ VanArsdale, NGS (Certifìed Mail rv/Schedules of Providers)
l-aurie Polson. Palmetto GtsA c/o NGS (CeÍified Mail u'iSchedules olProviders)
Wilson l.eong, (úSchedules ol lltviders)



DEPARTMENT OF HEALTH & HUMAN SERVICES
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CERTIFIEDMAIL

R. Jeffrey Layne
Norton Rose Fulbright
98 San Jacinto Boulevard
Suite 1 100
Austin, TX 78701-4255

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-7A6-267L

NR24ïlln

Mounir Kamal, Director JH Provider Audit & Reimburse.

Novitas Solutions, Inc.
Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDecision
Provider: Memorial Hermann Hospital System

Case Number: 04-1946
FYE: 06130/1999

Dear Mr. Layne and Mr. Kamal:

Backqround

Mernorial Helnann Hospital Systern ("Provider") is appealing the anourlt of Mcdicarc rcimbursernelt

dctcrminctl by its Mcdicarc Contractor in a Notice of Program Rcimburscmcnt C'NPR) dated February

6,2004. The Provider filed a timely appeal from the NPR on July 30,2004. The appeal request

contained the flollowing seven issues:

1) Issue No. 1 regarding Sub-provicler I days and discharges,

2) Issue No. 2 rcgarding Sub-provider II days and discharges,

3) Issue No. 3 regarding GME and IME FTEs, including IME reimbursement,

4) Issue No. 4 regarcling Accuracy of DSH SSI Percentage Data (transferred to case No. 09-

0735GC)

5) Issue No. 5 regarding capital reimbursement (DSH and IME)

6) Issue No. 6 regarding Bad Debts, arrtl

7) Issue No. 7 rcgaldilg Protested ltems.

The Provider added the following issues to this case:

8) Blending of costs/fees - OPPS not implemented (transfened to Case No. 06-1076G),
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9) Home Office Interest ExPense,r

10) DSH SSI percentage realignment to cost reporting period,

The Provider notified the Board on January 23, 2018 via e-mail that "[t]he only remaining issue relates

to whether nursery bassinets should be counted as available beds for GME / IME reimbursement: the

same matter subject to a jurisdictional chaìlenge for the prior cost report year, Case No. 04-0497 ...".

The Medicare Contractor filed a jurisdictional challenge on February 6, 201 8 alleging that the Boa¡d

does not have jurisdiction over this last remaining Issue No. 3A addressing whether or not Level II
Nursery bassinet /I'{ICU beds were properly counted for indirect medical education (IME)
reimbursement.

The Medicare Contractorts Contentions

The Medicare Contractor contends it did not adjust to categorize the Provider's Level II nursery

bassinets as NICU beds, and that the Provider filed its cost repof with these Level II nursery bassinets

included as par-t of its NICU beds.2 The Medicare Contractor states that audit adjustment no. 15

increased Adult and Pediatric bed days by 2,759, and increased NICU bed days by 30, for a total

increase of 2,789 bed days.3 However, the Medicare Contractor asserts that it did not adjust Level

Nursery NICU bassinets and the Board lacks jurisdiction because the Provider has not preserved its right

to claim dissatisfaction with the Medicare reimbursement for this issue under 42 C'F'R.

$40s.1 s3 s(a)(l).

The Provider's Contentions

The Provider describes this issue in its Final Position Paper, stating that available beds should be

decreased to 688.15 because the Medicare Contractor incorrectly categorized Level II nursery bassinets

as Neonatal Intensive Care Unit (NICU') beds. The Provider reported an available bed count on its as-

filed cost report (Worksheet E, Part A, Line 3) as729.69.4 The Provider's position is that Medicare

regulations specifically exclude "beds or bassinets in the healthy newbom nursery" from the available

bed count pursu antto 42 C.F.R. $ 412.105(b),5 and the Provider now seeks to have the available beds

reduced.

The Provider filed a response to the Medicare Contractor's jurisdictional challenge on March 7, 2018.

The Provider contends the Medicare Contractor must ensure that tlle Provider's cost report is in

conformity with the Medicare principles of paymenl, and must determine the proper payment due to the

¡ The Provider requested an appeal for a Revised Notice of Program Reimbursement ("RNPR') dated August 4, 2006. This

RNPR appeal request contained one issue regarding Home Office lnterest Expense, and the Board incorporated this appeal

requeslissue into Case No. 04-1946 on Febr\tary 26,200'1.
2 Medicare ConÍactor's Jüisdictional Challenge (Feb. 2, 2018) at 2.
3 Id-
a Provider's Final Position PaPer (Oct. 31,2017), Exhibit 3 "As-Filed Cost Report" ar224
5 Provider's Final Position Paper (Oct. 31,2017) at3-4.
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Provider, including overpayment made or unde¡payment due.6 The Provider states the bed count it

provided on the cost report was "subject to a clerical error," and it now seeks proper feimbursement and

a correctecl betl cou¡t.7 The Provider urges the Board to takc jurisdiction over this issue'

Board Decision:

Pursuanr to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1841 (2003), a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost report if it is

dissatisfied with the fina1 determination of the Medicare contractor, the amount in controversy is

$10,000 or more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe

date of receipt of the final determination. The Board has discretíonary power tnder 42U.5.C.

g 1395oo(d), after jurisdiction is established tnder 42 U.S.C. $ 1395oo(a), to make a determination over

all matters covered by the cost report. The Board can at-fitm, modify, or reverse a final determination of

the Medicare contractor with respect to a cost report and make any other revisions on matters covered by

the cost report even though such matters were not considered by the Medicare contractor in making its

final determination.

The D.C. District Court recently upheld the Board's interpretation of the dissatisfaction requirement in $

1395oo(a) in Sain¡ Vincenr Indianapolis Hospital v. sebelius, 134 F. Supp.3d 238 (D.D.C 2015)

(hereinafter "St. I/incent"). In that case, the Board determined that the provider "failed to mect the

jurisclictio¡ prcrcquisitc ofbcing 'dissatisfiotl' with thc arnount of Medicare payment because the 'errors

and omissions' alleged by the provider in its appeal stemmed from its own'negligence' in

understanding the Medicare regulations goveming the reimbursement of such costs rather than the

[Medicare Contractor's] action."E The Court found the Board's ruling is "based upon a permissible

construction of the statute," and therefore affirmed the Board's decision.e

In this instant case, the Provider failed to properly claim IME reimbursement costs, specifically the

Level II Nursery bassinets /1.{ICU Beds on its as-fi1ed cost report, which it now attempts to correct.

Only in hinclsight <lid the Provider determine that it could (and should) have reported this item

differently, thereby potentially increasing the amoùnt of reimbursement. However, uncertainty as to the

interpretation of a regulation does not necessarily make a claim for reimbursement futile. Rather, this

case is precisely the situation <.lescribed by tlie Supreme Covt in Bethesda as bcing "on diffcrent

gr¡ru¡d" bccause the P¡ovider "fail[ed] to rcqucst from the intermediary reimbursement for all costs to

which [it was] entitled under applicable rules."r0

6 Provider's Response to MAC's Jurisdictional Chal)enge (Mar. 6, 2018) at 3'
7 Provider's Response to MAC's Jurisdictional Chaìlenge (Mar. 6'2018) at4'
I Id. at 4 Tcitation omitted).
e ld.at 5.
to Bethesda, 485 U.S. 399 (1988) at 404-405.
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. Using the mtionale in the ,S¿ Vìncent case (which addresse s fhe Bethesda case), the Board finds the

effors ard omissions for Issue No. 34, Level II Nursery bassinets A,IICU Beds raised in the appeal were

due solely to the Provider's negligence in understanding the Medicare regulations goveming the

reimbursement of such items on the Medicare cost report. The Boa¡d also finds that only when the

provider has established jurisdiction under $ 1395oo(a) with respect to one or more of such

claims/issues can the Board then exercise discretion to hear other claims not considered by the

intermediary (e.g., unclaimed costs).rr While the Provider did file a jurisdictionally valid appeal for

dissatisfaction with issues other than this challenged issue that gives the Board jurisdiction under

subsection (a), the Board declines to exercise discretion under 42 U.S.C. $ 1395oo(d) to hear the appeal

of Issue No. 3A as it addresses items and services not'claimed, or not properly claimed. Therefore, the

Board dismisses Issue No. 3,{, Level II Nursery bassinet/ NICU Beds from the appeal, and the appeal is

now closed as this was the last remaining issue.

Review of this decision may be available under 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and

405.t877.

Board Members

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A

FORTHE BOARD

/¿^/-r^-
L. Sue Andersen, Esq.
Chairperson

cc: Wilson Leong, Esq., FSS

tt See e.g., Affnity Mcd. Ctr. v. BlueCross BlueShielr/,4ss 'n, PRÌB Dec. No.20l0-D15 (Mar.11,2010), de.clíned rettiew,

CMS Adminisrrat,or (May 3,2010) ("Affinity'') (analyzing a provider's right to a hearing on an issue-specific basis rather than

a general basis). Se¿ a/so Boa¡d RuleT; 73Fed.Reg.at30l97.
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CERTIFIED MAIL

Nan Chi
Director - Budget & ComPliance
Houston Methodist Hospital System
8100 Greenbriar 8G240
Houston, TX 77054

Mounir Kamal
Director JH, Provider Audit & Reimbu¡sement
Novitas Solutions, Inc.
Union Trust Bldg.
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDecision
Provider: Houston Methodist San Jacinto Hospital
Case Number: 14'2618
FYE l2l3l/2009

Dear Ms. Chi and Mr. Kamal:

Background

Houston Methodist San Jacinto Hospital, or the Provider, is appealing the amount of Medicate

Reimbursement as determined by the Medicare contractor. The Provider filed the request for appeal on

February 24,2014 regarding a Notice of Program Reimbursement dated August 27, 2013. There were

eight issues stated in the Model Form A - Individual Appeal Request:

1) Disproportionate Share Hospital Paymenlsupplemental security Income Percentage

(Provider Specific)(hereinafter "DSH SSI Percentage Realignment),

2) Disproportionate Share Hospital Payment/Supplcmcntal Sccurþ Income Percentage

(Provider Specifi c)(hereinalter "DSH SSI Percentage Provider Specific),

3) Disproportionate Share Hospital ("DSH")/Supplemental Security Income ("SSl")(Systemic

, Er¡orsXhereinafter "DSH SSI Percentage Systemic Errors),

4) Disproportionate Share Hospital Payment - Medicaid Eligible Days,

5) Disproportionate Share Hospital Payment - Medicare Managed Care Part C Days,
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6) Dispropotionate Share Hospital Payment - Dual Eligible Days (Exhausted Part A Benefit

Days, Medicare Secondaly Payor Days, and No-Pay Part A Days)'

7) Whether Capital IME ancl DSH were calculated correctly, and

8) Medicaid Rehab eligible days in the LIP calculation'

The provider has withdrawn Issue No. 4 (Medicaid Eligible Days)l and Issue No. 8 (Rehab Medicaid

Eligible Days/LIP A justment)2. The Provider has filed the following Requests to Transfer Issue to a

Group Appeal:

1) Issue No. 3 to Case No. 14-4359GC,

2) Issue No. 5 (bifurcated) to Case No' l4-411OGC and 14-4361GC, and

3) Issue Nos. 6 to Case No' l4-4362GC,

Issue Nos. 1,2, and 7 remain in the appeal. The Medicare Contractor has filed Jurisdictional Challenges

(Aue. 5,2015 and Jan. 25,2078) regatding Issue Nos. I and 2'

Medicare Contractor's Position

The Medicare Contractor filed a Ju¡isdictional Challenge (Aug. 5, 2015) alleging Issue No. 1 (DSH SSI

Percentage Realignment), Issue no. 2 (DSH SSI Percentage Plovider Specific), and Issue No. 3 (DSH

SSI Percentage Systernic Errors) are the same issue and two ofthe issues should be dismissed. The

Medicare Contractor alleges that duplicative issues are prohibited, and all three ofthese issues refer to

MedPar data. The Medicare Contractor requests that the Board dismiss Issue Nos. 1 and 2 as it does not

have jurisdiction over these issues.

The Medicare Contactor filed a Jurisdictional Challenge (Jan'.25,2018) which continues to maintain

that Issue Nos. 1 and 2 should be dismissecl. This Challenge also states there is an additional

jurisdictional impediment related to Issue No. 1 (DSH SSI Percentage Realignment) because the

decision to realign a hospital's SSI percentage with its frscal year end is a hospital election and not a

final determination made by the Medicare Contractor. Because a provider's right to a hearing derives

I Via letter dated September 23, 2016.
2 Via letter dated July 9,2014.
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from the determination of the arnount of total reimbursement due the provider, tJre Medicare

Contractor's position is that appeal ofthis issue is premature as the¡e has been no request ÍÌom the

Provider to have its SSI percentage realigned.

The Provider's Position

The Provider filed a Jurisdictional Response (Sept. 1, 2015). The Provider claims Issue Nos. I (DSH

SSI Percentage Realignment),2 (DSH SSI Percentage Provider Specific), and 3 (DSH SSI Percentage

Systemic Errors) are separate and distinct issues and the Board should find it has jurisdiction over all

three issues. With regards to Issue No. l, the Provider states it is entitled to receive MedPar data and

realign its fiscal year end. With regards to Issue No. 2, the Provider states it seeks MedPar data to

reconcile its records and veriff no patients were omitted. The Provider claims Issue No. 3 addresses

more in-depth aspects of the MedPar data as well as Medicare Part C days.

The Provider filed a second Jurisdictional Response (Feb. 16, 201 8) in which it restates that Issue Nos. 1

and2 are different components ofthe SSI issue. The Provider contends that it is entitled to appeal these

issues because the Medicare Contractor adjusted the Provider's SSI percentage and the Provider is

dissatisfied with the amount of DSH payments it received.

Board Decision

Pursuant to 42 U.S.C. g l395oo(a) and 42 C.F.R. $$ 405.1835 - 405.1840 (2013), a provider has a right

to a hearing before the Board with respect to costs claimed on a timely filed cost repof if it is

dissatisfied with the final determination of the intermediary, the amount in controversy is $10,000 or

more (or $50,000 for a group), and the request for a hearing is filed within 180 days ofthe date of

receipt ofthe final determination. "A provider. . . has a right to a Board hearing . . . only if - (1) the

providerhaspreserweditsrighttoclaimdissatisfaction...by...[i]ncludingaclaimforspecificitem(s)

onitscostreport...or...self-disallowingthespecificitem(s)by...filingacostreportunderprotest.3

3 42 C.F.R. g 405.1835(a) (empbasis added).
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PRRB Rule 4.5 states that a Provider may not appeal an issue from a final determination in more than

one appeal. Pursuant to 42 C.F.R. 412.106(bX3), a Provider may request that CMS use its cost reporting

period instead of the Federal fiscal year in calculating the SSI percentage ofthe DSH payment

calculation. It must make such a request in \ryriting to its Medicare Contractor.

Issue No. 1 contends that tlìe "SSI percentage published by the Centers for Medica¡e and Medicaid

Services ("CMS") was incorrectly computed because CMS failed to include all patients that were

entitled to SSI benefits in their calculation.'{ The Provider also states it "is seeking SSI data from CMS

in order to reconcile its records with CMS data..." and that the Provider "hereby preserves its right to

request under separate cover that CMS recalculate the SSI percentage based upon the Provider's cost

reporting period."s The Provider cites to Adjustment Nos. 13, 14 and 40 regarding this issue, and states

an estimated amount in controvercy of $22,7 43.

Identically, Issue No. 2 contends that the "SSI percentage published by the Centers for Medicare and

Medicaid Services ("CMS") was incorrectly computed because CMS failed to include all patients that

were entitled to SSI benefits in their calculation."ó The Provider also claims it "is seeking SSI data from

CMS in order to reconcile its reöords with CMS data.. ."7 The Provider cites to Adjustment Nos. 13, 14

and 40, and states an estimated amount in controversy of $22,744.

The Provider describes Issue No. 3 as the SSI percentages calculated by the Centers for Medicare and

Medicaid Services ('CMS) and used by the [Medicare Contractor] to settle their Cost Report was

incorrectly computed" for the following reasons:

1) Availability of data from MedPARs and SSAe Records,

2) Paid Days versus Eligible Days,

3) Not in Agreement with Provide.r's Recor<ìs,

4) Fundamental Problems in the SSI Percentage Caiculation,

a Provider's Model Form A - Individual Appeal Request (Feb.2l'2014),Tab3 ùI1.
5 Id.
6 Provider's Model Form A - Individual Appeal Request (Feb. 2)',2014),Tab 3 at2.
1 Id.
8 Medicare Provider Analysis and Review Files
e Social Security Admi¡ jstration
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5) Covered Days versus Total DaYs,

6) Non-Coverecì Days,

7) CMS Ruling 1498-R ancl the Ruling's Matching Methodology, and

8) Failure to Adhere to Required Notice and Comment Rulemaking Procedures'ro

The Board finds it has jurisdiction over the portion oflssue No. I (DSH SSI Percentáge Realignment)

and Issue No. 2 (DSH SSI Percentage Provider Specific) challenging the data used to calculate the SSI

percentage as there was an adjustrnent to the DSH SSI percentage (Adj. 40), and the appeal meets the

amount in controversy and timely filing requirements. However, the Board also finds that the inaccurate

data portion ofboth Issue Nos. 1 and 2 is duplicative oflssue No. 3, the DSH SSI Percentage Accurate

Data issue which was transferred to Case No. l4-4359GC. The basis of all three Issues is that the SSI

percentage is improperly calculated, and the Provider does not have the underlying data to determine if

the SSI percentage is accurate. Issue Nos. 1 and 2 are dismissed from the appeal because they are

duplicative of Issue No. 3, and the issue now resides in Case No' 14-4359GC'

Regarding the portion ofIssue No. 1 addressing realignment of the DSH calculation to the Provider's

fiscal year. e¡d, the Board finds that realignment using the Providerrs fiscal year end is a Provider

election, and there is no evidence in the record that the Medicare Contractor has made a final

determination regarding this issue. Therefore, the Board does not have jurisdiction over that aspect of

Issue No. l, the DSH SSI Percentage Realignment issue, and it is dismissed from the appeal.

In conclusion, Issue Nos. I and 2 are dismissed from the appeal for the reasons stated above. The appeal

will rcmain open for resolution of Issue No. 7.

r0 Provider's Model Form A - Individual Appeal Request (Feb. 21,2014)"fab3 at2-10'
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" Review of this decision may be available under 42 U.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and

405.18'17 upon final disposition of the appeal'

Board Members

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert Evarts, Esq.

cc: Wilson Leong, Esq., FSS

FORTHEBOARD

L. Sue Andersen, Esq
Chairperson
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James C. Ravindran
President

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia, CA 91006

CERTIFIED MAIL

Lee Regional Medical Center

49-0012
06130/2008
13-2601

Cecile Huggins
Palmetto GBA
Supervisor, Provider Cost Report Appeals
Internal Mail Code 380
P.O. Box 100307

Camden, SC 29202-3307

Provider:
Provider No.:
FYE:
PRRB Case No.:

Dear Mr. Ravindran and Ms. Huggins:

The Provider, Lee Regional Medical center ("Lee Regional" or "Provider"), appealed the amount

of its Medicare reimbursement calculated by the Medicare Contractor, Palmetto GBA ("Palmetto" or
..Medicare Contractor,'). The Provider Reimbursement Review Board ("Board") hereby determines that it

lacks jurisdiction ou"rih" DSH/SSI (Provider Specific) issue. l'he tsoard further determines that it will

grant jurisdiction ovcr the Medicaid Eligible Days issuc and will schedule that isstle for a hearing under

separate cover.

Background

Lee Regional timely appealed its Notice of Program Reimbursement ("NPR") for fiscal year 2008

to the Board on the basis ofthe following issues:

(1) DSH/SSI% (Providel SPecific);
(2) DSH/SSI% (SYstemic Errors);
(3) Medicaid Eligible ("ME') Days;
(4) SSI% Part C DaYs;
(5) ME Labor Room DaYs;. (6) SSI%/Dual Eligible ("DE") Davs;

(7) Outlier Payments - Fixed Loss Thresholtl; and,

i8j ntrrat Floor Brrdget Neutrality Acljrrstment'l

Lee Regional described the two DSH SSlo/o issues as "fw]hether the SecretarJ properly calculated the

providei's [SSI%]', (Systemic Errors) and "[w]hether the [Medicare Contlactor] used the correct ISSI%] in

rhe [DSH] calculãtion; (provider Specific).'? In the description of its SSI% (Provider Specific) issue, Lee

Regìonal writes, .'[t]he Èrovider also hereby preserves its right to request under separate cover that CMS

I Lee Regional Individual Appeal Request at Tab 3, Aug ó, 20I 3 ("Appeal Request")'
2 Appeal Request Tab 3 at i .
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recalculate the [SSI%] based upon the Provider's cost reporting period."3 This is otherwise known as an

SSI Realignment.

Lee Regional requested several transfers:

( I ) DSH/SSI% (Systemic Errors) to Case No'-I4-0404GC;
(2) SSI% Pàrt C Davs to Case No' l4-0409GC;

i:i vle¿icai¿ø Part C Days to Case No' l4-04llG-C;
(a) Ve I-ubor Room Days to Case No' l4-0405CC; 

-

iSi tr,le¿;ca;¿øloual Eligible ("DE") Days to Case No' l4-0408GC;

ioj Outlier Rayments - Fixed Loss Threshold to Case No' 14-0399GC; and'

izj nurul Floór Budget Neutrality Adjustment to Case No' 14-2528GC'4

Lee Regional filed its A tert I 0 Response regaøing!t__E^!1¡¡.o¡ July l, 2014.s Subsequently' the Medicare

Contractor filed a Jurisdictional èhlit"ng" io tn" ñSU/SSI% (Proviãer Specifìc) and ME Days issues'ó The

Provider then submitted its Jurisdictional Response'

Medicare Contractor's Contentions

DS H/SSI% (Prov ider SPec ifc)

The Medicare contractor contends that, regarding the sSI Realignment, "if a hospital prefers that

cMS use its cost repofting period instead of the Fideral fiscal year, it must furnish to cMS,.thfough its

Medicare Contractoi, u *.'ítt"n request."T The Medicare Contractor states that Lee Regional did not make

u *iitt"n t"qu".t for SSI Realignment; thérefore, there is no final detemination to establish iurisdiction as

refuired unáer 42 C¡.R. S 405.1335J The Medicare Contractor cites tò the Board's decision in PRRB

Casc No. 13-2358 inwhich the Boa|d denied the SSI Realignment issue as premature since the Provicler

never submitted a written request.e

ME Days

The Medicare contractor claims that it did not review ME Days and no adjustment was made to

Ve Ouy..ìõ 
'ln 

ot¡"r words, all of the ME Days claimed o¡ the as-filed cost report were allowed The

Medicaíe Contractor asserts thatjurisdiction is rooted in an "identifiable adverse finding," which is nrissing

in this issue.rr The Medicare C"ontractor states that there was nothing that prevented the Provider from

claiming the ME Duy. una ao", noi need io put forward "new" ME Dayi following a finalized cost report r2

The Medicare Contractor concludes that, since there was no adjustment for ME Days, there is no final

detemination as required for an appeal ls

I ld.
a See'[ ransfer Requests, Mar' 6,2014.
5 Th€ Board issued Alert l0 to give prov¡ders the opponunity to supplement ME Days appeals with certa¡n

;nforrutlon, including a detailed dJ-scripiion ofthe process that providers used to ¡dentiry and accumulate ME Days

that were reported on their cost reports.
6 Medicare ôontractor Jurisdictional challenge, !u|.21,2014 ("Jurisdictional challenge").
1 ld. (citing 42 C.F.R. $ 412.106).
8ld.a|1.
e Jurisdictional Challenge Ex l-1.
t0 Jurisdictional Cltallenge at2-
tt Id.
t2 See id.
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The Medicare Contractor requests that the Board dismiss both issues and close the case.

Provider's Contentìons

DSII/SSI96 (Provider SPecific)

The provider argues that it is not only challenging the realignment ofthe SSI7o, but also addressing

various erors of omission and commission that do not fit into the "systemic errors'/ category.ra

Accordingly, the provider states that DSH/SSI% (Provider Specìfic) is an appealable issue because tlre

SSI% waõ áa¡usted and the Provider is dissatisfied with the amount of DSH payments it received for FY

200g.r5 The Þrovider claims it can submit data to prove its SSI% was understated; however, it is unable to

do so until it receives data from CMS to specifically identifo dually eligible patients that were not included

in its SSI%.Ió The Provider maintains that it may choose to request SSI Realignment as well.

ME Days

The provider contends thai, although not necessary for Board jurisdiction, the Medicare Contractor

specifically adjusted the Provider's DSH payments.rT Therefore, the Provider asserts that the Board has

jurisdictioí ovär both the DSH/SSI% and DSH/ME Days issues. In addition, the Provider states that the

ãocumentation necessary to pursue DSH is often not available from the stâte in t¡me to include all ME Days

in the cost report. However, as the Medicare Contractor adjusted DSH, the Provider contends that the

Board has jurisdiction over its ME Days.

Board Determination

DSH/SSI% (Pr ovider SPecif c)

The DSH/SSI% (Provider Specific) issue contends that the Provider is dissatisfied because the

Medicare Contlâctor,'did not clete¡ nrine Medicarc DSH reimbursement in accordance with the Statutory

Instructions." Specifically, the Provider disagrees with the Medìcare Contractor's calculation ofthe SSI%

The DSH/SSI% (Systemit Errors) issue contends that the Secretary improperly included days in the SSI%

and used an impòier method in computing SSlo/os.18 The SSI% (Systemic Errors) issue was transferred to

a group appeal. Båard Rule 4.5 state; that "[a] Providermay not appeal an issue from a final detelmination

inïoi" t|än one appeal."re The Board finds that the explanation ofthe SSI% issue is duplicative of the

SSI% (Systemic Eirors) issue. Here, the Provider contends that the SSI% applied to its cost report was

in"o,tài in both the "Þrovider Specific" and "systemic Errors" issues. The SSì% is computed by the

Secretary and the Medicare Contiactor is required to use that SSI% in the Provider's cost report. Under

Boar-d Rules, Lee Regional is barred from filing a dupìicate SSIo/o issue'

The Provider also raises SSI Realignment. under 42 c.F.R. $ 412.106(b)(3), a provider may use

its cost reporting period data instead ofthe federal fiscal year data in determining the SSI%. Ifa hospital

decides to use its own cost repofting period, it must submit a written request to the Medicare Contractor'

Without this request, the Medlcare Contractor cannot issue a finâl detemination. Furtllcrlr¡ule, 42 C.I R.

$ a l2.l 06(b)(3) statás that the provider must use that data from its cost reporting year; there is no appeal

ra Provider's Jurisdictional Response, Jul 28,2014.
r5 Jurisdjctional Response at 3.
t6 Id. at 4.
t1 Id. Ex. l-2.
ìs The provider, in its Appeal Request, separates this issue into 3 sections: the Provider claims that the Secretary

improperJy inclíded Exhausted Benefit and Medicare Secondary Payer Days in the SSì%; the Secretary improperly

inclu¿e¿ Éart C Days in the SSITo; and, the Secretary used an ìmproper match¡ng methodology in the SSI%
re Board Rule 4.5 at 3, Mar. 1 , 2013
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right from a realignment request. Therefore, the Board finds it lacks j urisd iction over the entire DSH/SSI%

(Provider Specific) issue and dismisses it from the case'

ME Days

ln Barberlon citizens Hosp. v. cGS Àdministralors, PRRB Dec. No. 2015-D5 (March 19, 2015)

(,, Barberlon'),the Board states, "pursuant to the concept of fitilily in Belhesda, the Board has jurisdiction

àr a lospitat;s appeal of additional tMEl days for the DSH _adjustment 
calcuìalion. if that hospital can

establish'a practiåál impedimeni" as tà why it óould not claimtheie days when it filed its cost report.20 Lee

n.øá"¡ .,lu-;ned a Jurisdictional Response and an Alert 10. Response which explained that, through no

fauit of ìts own, Lee Regional was prevented from claiming additional ME Days at the time it filed its cost

report. This *as due to u 
"or'nàn 

circumstance in which the state of Virginia was unable to verifo

aiditional ME Days. The Provider explains it is required to.first submit an eligibility inquiry to the state

agency for each pátient treated during the cost reporting period. The Provider stâtes that there are delays

bãtween *hen an eligibility determiliation is maåe and when that determination is made available tô the

provider. Based on ihe rationale in Barberton, the Board finds that the Provider established a practical

impediment for filing ME Days on its cost report'

The Board concludes that it lacks jurisdiction over the DSH/SSI% (Provider Specific) issue, but

has jurisdiction over the ME Days issue in this appeal. 
_case 

No. l3-2601 will remain open for ME Days

and'be scheduled for a hearing under separate cover. Review of this jurisdictional decisio¡ is available

under the provisions of 42 u.-s.c. $ l¡95oo(Ð and 42 C.F.R. $$ a05.1s35(a) and 405.1877 upon final

disposition of the case.

For the Board:

fu^"1-l-
Board Members ParticiPatins:
L. Sue Andersen, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A L. Sue Andcrscn, Esq.

Chairperson

'vVilson C. Leong, Esq., CPA, Federal Specialized Services

20 Barberlon at 4.
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Certifìed Mail

James F. Fìynn, Esq.

Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-429I

Re: Doctors Hospital - Columbus (36-0152J

FYE 06/30/ZOO8

Dear Mr. Flynn:

The provider Reimbursement Review Board ["PRRB" or "Board") reviewed the iurisdictional
documentation in Case No. 73-1844. The Board hereby determines that it lacks iurisdiction in this

case. Case No. 13-1844 is now closed.

Backsround

Doctor,s Hospital (,'Doctor's" or "Provider"J filed an Appeaì Request with the Board. The

Provider identified the issue under appeal as follows:

(1) Effect of Prior Year Adjustment(si
Issue Statement: "The resolution of issues raised by the provider on

appeal regarding adjustments made in previous years is reasonably

bàiievea to affect the amount of program reimbursement that the

provider should receive in this appealed year'"

Issue Description: "The provider believes that the resolution of all

issues currently pending on appeaì from prior years is necessary in

orcler to determine whether the adiustments, in the current year'

. made by the [Medicare Contractor].are-correct' The resolution of

certain issues is reasonably believed to have a 'flow-through' effect

that influences adjustments made by the [Medicare Contractor] in

subsequent Years such as this one "

Amount in Controversy: Provider reasonably believes amount to be

in excess of $10,000, but unabìe tô calculate it at this time since Ít is

dependent upon resolution of other pending appeals from earlier-

. issued NPRs.l

1 lndividual Appeal Request Tab 3, Apr-22,2013. Doctor's appealed its Notice of Program Reimbursement

issued on Oct. 24, 2012.



The Medicare Administrative contractor, cGS Administrators ("cGS" or "Medicare

contractor"), filed a Jurisdictional challenge to the appeal.2 cGS asserts that the appeal request

violated Board Rules because it lacks specifìcity; it did not reference adjustments; and, it ìacked a

calculation ofthe amount in .ontrou...y. CGS árgues that the Provider failed to satisfy Boârd Rule

7.1, which requires thc Provider to identiff the disputerl adil¡stmen! including the âdiustment

n,ii¡"l. and häw it should be decided differãntly. cGS argues that the Provider did not incìude an

adiustment report and no adjustments were identified in its appeal request'3

.cGS further argues that the Provider.violated Board Rule B, which states that if an issue has

multiple components, ihe provider must specifically identify the items in dispute, and each contested

;;;ñ;;;rrt ue áppeålea 
"s 

a sep"raie issue and described as narrowlv as possible CGS states

ir,"iirr" g"n"."t t...i àf th" eppeal ilequest do not allow a defensible response' The Provider fails

to idenUþ any ,,prior year" issues that arà discussed. Instead, CGS argues, "the language is absolutely
.,r"gu" in ifr"tinà reader cannot even at a minimum determine if this issue relates to DSH, IME/GME'

or other factors.,,¿ Moreover, the Provider failedtoinclude a calculation ofthe reimbursement effect

as required by Board Rule 6.3.5 CGS requests that the Board "dismiss this case since the sole issue is

;; r;;""¡y siated and defined in violaiion of the PRRB rules, that it cannot be determined with

.".,"iîry in"t part of the determination the Provider disputes or ifthe actual disputed issue(sJ meet

the Boa;d Jurisàictional requirement of $10,000 in reimbursement impact "0

The Provider filed a Jurisdictional Response, arguing that the issue appealed was "Effect of

PriorYearAdjustment(s)"?ltwrotethatit"appealedthepotentialunderstatementoftheProvider's
Fy Z00B reimbursement as a result of [the 'flów-through' effect oq adiustments and reopenings "a

The provider states that some Medicåre Contractors have taken the position that, in order to

i..ogni"" 
"ny 

.rch effects in subsequent years, the provider must have an appeaì pending that raises

the particular issue.e Doctor's states:

In this appeal, the Provider is preserving its right to appeal any such

issue in older that it may receive the reimbursement to whÍch it ìs

entitled.TheonlyothermeansavailabletotheProvidcrtoprotectits
FY 2008 reimbuisement in the event of a prior year reopening with a

"flow through" effect js to request a reopening of FY 2008; however'

pursuant to 42 C.F.R. s 405 1885, a [Medicare contractor's] decision

whether or not to reopen is discretionary and not sub'ect to Provider

appeal' As a result, there is no other means available to the Provider

tó protect its right to flow throirgh effect reimbursement in FY 2008 10

Doctor's reiterated that its issue is the "resolution of issues raised by the provider on appeal

Lg".airg adjustments made in previous years, as such adjustments will affcct the Provider's

PRRB Case Number L3-7844
Page 2

2 CGS' Jurisdictional ChalÌenge, Apr. 30'2014-
3 Jurisdictionâl Challenge at 1.

a Id. at2.
s ld.
6ld.
7 Doctor's Iurisdictional Response at l,May 30,20L4'
s Jurisdictional Response at 2.
e Id. aI3.
1o Id. at3-4.
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reimbursement in Fy 2008."11 Doctor's states that this description provides sufficient identificâtion

of the issue in compliance with Board Rule 7'1'12

Board Determination

A provider is entitled to a hearing before the Board if (1J such provider is dissatisfied with a

fìnal deteimination ofthe Medicare Contiactor as to its amount oftotal program reimbursement due

the provider; (2J the amount in controversy is $10,000 or more; and, (3] such provider files a request

for å hearing wihin 180 days after notice ofthe final determination'l3 The related regulations and

S;a.d rutesã"scribe in morô detail what is required in order to fìle a hearing requestwith the Board'

42 C.F.R. S 1841 stâtes in pertinent part:

Such request for Boar.d hearing must identi¡/ the aspects of the

determinationwithwhichtheproviderisdissatisfied'explainwhythe
providerbelievesthedeterminationjsincorrectinsuchparticulars,
and be accompanied by any documenting evidence the provider

considers necessary to support its position'

The Board Rules state, "[flor each issue under appeal, give a brief summary of the determination

ú.irg 
"pp""f"a 

and tile'úasis for dissatisfaction."ra Board Rule 714 requires a concise issue

,t"t""-".tt describing the adiustment, including the adiustment number; why the adjustment is

incorrect; and, how thu puyln"nt ,hould be detãrmined differently.rs Alternatively, if the Provider

does not have access to the underlying information, it is to describe why that information is not

avaiìable.16

Doctor's appealed the "flow-thl ough effect" from any prior appeals. The Provider did not cite

to any auclit a<ìjrisiments or speciry which determination(sJ/issue(s) from other app-eals it was

referiing to. Thô Board is unable to determine what issue is in dispute. Therefore, the Board finds

that Ðoäor's appeal lacks specifìcity as required by Board Rule 7.14. As this was the only issue in

the case, the Board hereby closes the case'

Board Members Participating: FOR THE BOARD:

L. Sue Andersen, Esq.
Charlotte F. Benson, CPA

Gregory H. Ziegler, CPA, CPC-A

Robert A. Evarts, Esq.

L. Sue Andersen, Esq.

Chairperson

cc: Judith E. Cummings, CGS Administrators
W;lson C. Leong, Esq., CPA, Federal Specialized Seruices

1r ld. ar4.
12 Id.
13 42 U.S.c. S 1395oo(a).
1a Board Rule 7 ar6 (Mar"I,2073).
ls Board Rule 7.lA ar.6.
1ó Board Rule 7.lB at"6.
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CERTIFIED MAIL

Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
4to-746-2671

APR 2 7 2t18L. Ryan IIales
Vice Président, Revenue Mgmt.

Quorum Health Corp.
1 573 Mallory La¡e, Suite 100

Brentwood, TÌrl 37027

RE: Quorum Health 2005 Post 1498R SSI Data Match Group, CN 16-2322GC

Specifically the following participants with pending individual appeals:

¡ Gateway Regional Medical Center, 14-0125 ' 12131/2005, CN 17-0468

. Scenic Mountain Medical Center, 45-0653 ' 12/31/2005' CN 17-0414

Dear Mr. Hales:

The Provider Reimbursement Review Board ithe Board) has begun a review ofthe above-

captioned group and the related individual appeals. We note that each of the Providers listed

above appealed from a revised Notice ofProgram Reimbursement (RNPR) for a 2005 cost

reporting period. The RNPRs, which were issued after May 2016, were issued to include the

most recent SSI pcrcentage that was recalculated by the Centers for Medicare and Medicaid

Services c.cMS') (post-2011 Final Rule with new data matching). Both Providers are also

appealing the Medicaid Eligible Days issue in their individual appeals. The specific facts with
regard to each Provider and the Board's determinations a¡e set forth below:

SSI Provider Specific Issue

One of the two issues incach individual appeal in case numbers l'1-0468 andlT-0414
is The Disproportionate share Hospital (DSH) Payment/Supplemental security Income (ssl)
Percentage (Provider Specific) issue. Each of the Providers also appealed lhe Disproportionate

Share Hospital (DSH) Payment/Supplemental Security Income (SSI) Percentage (Provider

Spectfic) issue directly into the CIRP group, case ntmber 16-2322GC.

The Providers are appealing two components of the SSI Perceutage: I ) the Provider disagreeing

with how the Medicare Contractor computed the SSI percentage that would be used to determine

the DSH percentage, and 2) the Provider preserving its right to request realignment of the ssl
pelcentage from the federal fisr:al ycar to its cost reporliug peliod.

With regard to the fìrst aspect of the issue-the Provider disagreeing with how the Medicare

Contractor computed the SSI percentage that would be used to detetmine the DSH percentage-
the Board finds it is duplicative of the Systemic Errors issue that was directly added to 16-

2322GC and this aspeit is hereby dismissed from the individual appeals.r

I Providers' ìndividual Appeal Reqrrests at Tab 3, Issue I and Appeal Request jn l6-2322GC.
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With regard to the second aspect of the SSI Provider Specific issue-the Provider preserving its

right to request realignment ofthe SSI percentage from the federal fiscal year to its cost reporting

period-the Board finds it lacks jurisdiction and dismisses this aspect of the issue. Under 42

C.F.R. $ 412.106(bX3), for determining a Provider's DSFI percentage, "[i]f a hospital prefers

that CMS use its cost reporting data instead of the Federal fiscal year, it must fumish to CMS,

through its intermediary, a written request . . . ." Without this written request, the Medicare

Contractor carìnot issue a final determination from which the Provider can be dissatisfied with
for appealing putposes.

Medicaid Eligible Days Issue

The Providers in case numbers l':-0468 and 17-0414 also appealed the Medicaid Eligible Days

issue from RNPRs. The Providers contend that the Medicare Cont¡actor ". . . failed to include

all Medicaid eligible days, including . . . Medicaid paid days, unpaid eligible days, eligible days

adjudicated and processed after the cutoff date and all out ofstate eligible days in the Medicaid
peìcentage of thè Medicare DSH calculation."2 Both Providers also referenced audit

adjustments 5 and 6 for the Medicaid Eligible Days issue'

For both Providers, audit adjustments 5 and 6 on the RNPRs relate to adjustments to the DSH

payment percentage on worksheet E, Part A based on the hospitals' ssl percentages for cost

ieporting period s aftet 10ll/2004 and before 101112005. Since the Medicaid Eligible Days issue

was not a justed in the RNPRs, the Board does not have jurisdiction over these Providers'

appeals puisuant to 42 C.F.R. $ 405.1889. This regulation states that any matter not specifically

revised may not be considered in any appeal ofthe revised delermination.

Theiefo¡e, the Board finds it lacks jurisdiction and dìsmisses the Medicaid Eligible Days issue

from case numbers I7 -0468 and 17 -0414. Since there are no other issues in these appeals, the

cases are hereby cÌosed and removed from the Board's docket.

Review of the jurisdictional determination may be available under the provisions of 42 U.S.C. $

1395oo(f) and 42 C.F.R. $$ 405.1875 and405.1871 '

Board Members Particip4ling:
L. Sue Andersen, Esq.
Gregory H. Ziegler, CPA, CPC-A
Charlottc F. Benson, CPÂ
Robert A. Evarts, Esq.

FOR THE BOARD

fuJ-J-
L. Sue Andersen, Esq
Chairperson

Enclosuresr 42U.5.C. $ 1395oo(Ð and 42 C'F.R. $$ 405.1875 and 405 1877

cc: Byron Lamprecht, Wisconsin Physicians Service (J-8)

Maureen O'Brien Griffin, Haì1, Rentler, Killian, Fleath & Lyman

Wilson C. Leong, Esq., CPA, Federal Specialized Services

2,See Providers' individual appeal requests at Tab 3, lssue 2.
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