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RE: Expedited Judicial Review Determination

1 8- 1057G K&S 2008 DSH Medicare Advantage Days Group II, FYEs 6/3012008, 9/3012008
and 12/31/2008

Dear M¡. Hettich:

The Provider Reimbursement Review Board (Board) has reviewed the P¡oviders' August 20,
201 8 request for expedited judicial review (EJR) (received August 21, 2018) for the above-
referenced appeal. The Boa¡d's determination is set forth below.

Issue in Dispute

The issue in this appeal is:

[Wlhether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid under Medicare Part C, as days for which patients are

entitled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.¡

Statutory and Requlatory Backeround: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system ("efS"¡.2 Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.3

I Providers'EJR Request at L
2 See 42 \-J.S.C. $ l395ww(d)(l)-(s); 42 C.F.R. Part 412
3 Id.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its dispropofiionate patient percentage

(,Dff',¡.e As a proxy for utilization by low-income patierits, the DPP determines a hospitai's

qualification as a DSH, and it also detemines the amount of the DSH payment to a qualiffing
hospital.t The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)(FXviXD, defines the Medicale/SSl fraction as

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

, denor¡tirator ofwhich is the numbcr of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entilled to benefits under part A ofthis subchapter . . . .

(emphasis added)

The Medicare/ssl f¡action is computed annually by the centers for Medicare & Medicaid
Services (.'CMS'), and the Medicare contractors ùse CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute,42 U.S.C. $ 1395ww(d)(5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of tire hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid programl, but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

4 See 42V.5.C. $ 1395ww(d)(5).
s See 42 U.S.C. $ l395ww(dx5xF)(i)(l); a2 C.F.R. 0 412.106.
6 See 42 v.S.c. $$ I 39sww(d)(s)(F)(i)(l) and (d)(s)(F)(v); 42 C.F.R. $ a 12 106(c)(l).
1 See 42U.5.C. $5 l395ww(dX5)(FXiv) and (vii)-(xiii); 42 C.F.R. ç 412 106(d).
8 See 42U,5.C. S Ì 395ww(dX5XFXvi).
e 42 C-F.R. $ 4 r2. r 06(bx2)-(3).



King & Spalding 2008 DSH Medicare Advantage Days Group II
F,-lR Determination
Case Nos. I 8- I 057G
Page 3

number ofthe hospital's patient days for such period. (emphasis
added)

The Medicare conftactor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbèr by tlìe total number of patient days in the same period.r0

Medicare Advantage Program

The Medicdre program permits its beneficiaries to receive seruices from managed care entities.
The managed care statùte implementing payments to health maintenance organizatiòns
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute àÍ 42 U.S.C. $ l395mm(a)(5) provides for'þayment to the eiigible organization under
this section for individuals en¡olled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare .beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refened to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of seotion 1886(d)(5)(F)(vi) of the AcL [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproporlionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we beìieve
it is appropriate to include th'e days associated with Medicare
patients who receive care at a qualified HMO. Prior to Decembe¡
1, 1987, we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1 ,7981 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those FIMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSlÀ4edicare percentage [of the DSH
adjustmentl.12

At that time Medicare Part A paid for FIMO serr'ices and patients continued to be eligible for
Part A. r 3

¡o 42 C.F.R. $ 412.106(bX4).
rr of Health and Human Services.
r2 55 Fed. Reg. 35,990, 39,994 (Sept.4, 1990):
t3 Id.
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With the creation of Medicare Part C in 1997 ,ta Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t5

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administerêd under Part A
. . . . once a beneficiary elecls Medicare Part C, those patient days

attributable to the benelìciary should not be included in the

Medicare fraction of the DSH patient percentage. These patient '

days should be included in the count oftotal patienl days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benertciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)ró

The Secretary purportedly changed her position in the Federal fiscal year C'FFY) 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Parl c] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regardìng this change, the Secrbtary explained that:

. . . We do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to benefils under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not ûdôpting os final our proposal stated in the May I9, 2003
proposed rule to include the days associated with M+C

14 The Medicare parr C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR20l5,
codífied as 42u.5.C. g 1394w-21 Note (c) "Enrollment Transìtion Rule.- An individual who is erLrolled fin ,

Medicarel on December 3 I 1998, with an eligibJe organization under . . . [42 U.S.C. I 395mm] shall be considered

to be enrolled with that organization on January 1, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Cho jce. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on Decembe¡ E, 2003, replaced the Medicare+Choice program with the new M€dicare Advantage
program under Part C ofTitle XVIll.
1569 Fed. Reg. 48,918,49,099 (Aug. 1l,2004)
'668 Fed. Reg.27,154,27,208 (May 19,2003).
I7 69 Fed. Reg. at 49,099.
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beneficiaries in the Medicaid fracTíon. Instead, we are
adopting a policy to include the patìent days for M+C
beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medica¡e fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was irrclutletl in the

August 11,2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication tlre Secretary
noted that no regulatory change had in fact occurred, and announced that she had made
"tech¡ical corrections" to the reguiatory language consistent with the change announced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Courl for the District of Columbia in I llina llealthcare Set'vices v. Sebelius,zo
vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are

"entitled to benefits under Pafi 4," thereby requiring them to be counted in the Medicare
Part A,/SSI fraction and excluded from the Medicaid fraction numerator ot vice versa.

Prior to 2004, the Secretary treated Parl C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary. interpreted the term "entitled to benefits under Part A" to mean
covered or paid by Medicare PaÍ A. In the final rule for the FFY 2005, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.21

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a
logical outgrowth of the propose d rule."22 The Providers point out that because the Secretary has
not acquiesced to the decision, lhe 2004 regulation requiring Part C days be included in the Part

ts ld.
te 72Fed. Reg. 4'l,130,47,384 (August 22,2007).

'?o 
i46 F. id, I t02 (D.c. cir.20t4).

2ì 69 Fed. Reg. är 49,099.
22 Allina at 11,09.
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A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42
C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B). In these cases, the Providers contend that all
Part C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Part C
days shoùld be included in the numerator of the Medicaid fraction. To obtain relief, the
Providers seek a ruling on the procedural and substantive validity of the 2004 rule that the Board
lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced
to the decision in Allina, the Board remains bound by the regulation. Hence, EJR is appropdate.

Decision of the Board

Pursuant to 42 IJ.S.C. $ 1395oo(Ð(1) and the regulations af 42 C.F.R.$ 405.1842(Ð(1) (2017), The

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduot a hearing on the specifio rnatter at issue; and (ii) the Boald lacks the authority to decide a
specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulatíon or CMS Ruling.

Jurisdi ctional Detemination

-Ihe participants that comprise thc group appcals within this EJR requcst havc filcd appcals
involvirg fiscal year 2008.23

For purposes ofBoard jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set o:ut in Bethesda Hospilal
Association v. Bowen.24 In that case, the Supreme Court concluded that a cost report submitted in
full compliance wìth the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute
or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.25

On August 21,2008,new regulations governing the Board were effective.26 Among the new
regulâtions implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who were self-
disallowing specìfic items had to do so by following the procedures for filing a cost report under

23 The Providers fiscal year end 2008 appeals encompass fìscal year ends prior to December 3l , 2008 and those
ending on Decemb er 31,2008.

'?4 108 S. Ct. i255 (1988). See a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
M€dicare Contractor's NPR would not include any disallorvance for the item. The provider effectively self-
disallowed the itern.).
2s Bcthcsdd at t258-59.
26 73 Fed. Reg.30190,30240 (May 23,2008).
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protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).27 ln Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.
The District Cotut concluded that, under Bethesda, the 2008 self-disallowance reguiation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.2s

The Secretary did not appeal the decision in Banner and decided to apply the holding to ceÍain
similar administrative appeals. Effective April 23,2018,1he CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Meclicare Contractor
determinations for cost reporl periods ending on December 31,2008 and which began before
January 1, 2016, Under this ruling, where the Bo¿rtl determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner soughtby the provider on
appeal, the ptotest requirements of 42 C.F.R. $ 405.1 835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

'I'he -Board has determined that participants involved with the instant EJR request Ïave had Part
C days excluded fiom the Medicaid fraction, liad a specific adjusturent to the SSI fraction, or
properly protested the appealed issue such that the Board has jurisdiction to hear their respective
appeals. In addition, the participants' documentation shows that the estimated amount in
conhoversy exceeds $50,000, as required for a group appeal2e and the Provider appeals were
timely fìled. The estimated amount in controve¡sy is subject to recalculation by the Medicare
contractor for the actual final amount in each case.

Board's Anal)¡sis Regardins the Appealed Issue

The group appeal in this EJR request involves the fìscal year 2008, thus the appealed cost
reporling period falls squarely within the time frame applicable to the Secretary's FFY 2005
IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allína for i.he time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.
v. Burwell,204 F. Supp. 3d 68,17-82 (D.D.C. 2016), appealfiled,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the
D.C. Circuit or the circuit within which they are located. See 42 U.S.C. $ 1395oo(f)(t). Based

'?? 
201 F. Supp. 3d l3l (D.D.C.2016)

28 Bdnner at 142.
2e See 42 C.F.R- 5 405.1 837.
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on the above, the Board must conclude that it is otheÌwise bound by the regulation for purposes

of this EJR request.

Board's Decision Regardine the EJR Request

The Board finds that:

1) it hasjurisdiction ove¡ the matter for the subject year and that the
participants in the group appeal are entitled to a hearing before the Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2Xi)(B) and (bX2XiiÐ(B), there are no findings offact
fo¡ resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42
C.F.R. $$ 412.106(bX2Xù@) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that thc question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2Xiii)(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Provide¡s' request for EJR for the issue and the subject year. The Providers have 60

days from the receipt ofthis decision to institute tlìe appropriate action forjudicial review. Since
this is the only issue under dispute, the Board hereby closes the case.

Board Members Participating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robeft A. Evarts, Esq.

FOR THE BOARD:

J.zvt f/t
BoaYd Member

Enclosures: 42 U.S.C. $ 1395oo(f
Schedule of Providers

cc: Geoff Pike, First Coast Service Options (Electronic Delivery dSchedules of Providers)
Wilson Leong, Esq., Federal Specialized Services (Electronic Delivery w/Schedules of

Proviclers)
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Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 21207
4LO-786-267r

Certified,Mail

Isaac Blumberg
Blumberg Ribner, Inc.
3 15 South Beverly Drive
Suite 505
Beverly Hills, CA 90212-1925

RE: Expedited Judicial Review Determination

t 3-0152GC
t3-1262GC
t3-0334GC
13-1281GC
r5-2576GC
15-2517GC

Iowa Health System 2007 Medicare HMO Days Group
Iowa HS 2009 DSH SSI Fraction Denominator Pafi C Days Group
Iowa Health System 2008 Medicare HMO Days Group
Iowa FIS 2009 Medicaid Ratio Part C Days Group
Unity Point Health 2010 Medicaid HMO Part C Days-Medicare Fraction Group
Unity Point Health 2010 Medicare FIMO Part C Days-Medicaid Fraction Group

I Providers' EJR request at 1

1 See 42U.5.C. $ l395ww(dxl)-(5);42 C.F.R. Patr 412-

StP o ¿ ZOIO

Dear Mr. Blumberg:

The Provider Reimbursement Review Board (Board) has reviewed t}re Providers' August 14,

201 8 request for expedited judicial review (EJR) (received August 15, 201 8), for the above-

referenced appeals. The Board's determination is set foÍh below.

Issue in Dispute

The issue in these appeals is

Whether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment
("DSll Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision ofthe United States Court of
Appeals for the District of Columbia in Allina Health Servíces v.

Sebelius,746F.3d 1 102 (D.C. Cir.2014).1

Statutory and Regulatory Backqround: Medicare DSH Payment

Paú A ofthe Medicare Act covers "inpatienf hospital services." Since 1983,the
Medicare program has paid most hospitals for the operating costs- of inpatient
hospital sérvic"s under the prospective payment system ("PPS").2 Under PPS,
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Medicare pays predetermined-, standardized amounts per discharge, subject to

certain payment adjustments.3

The ppS statute contains a number ofprovisions that adjust reirnbursement based on hospital-

speciflc factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Sècretary to providc incrcascd PPS payments to hospitals that serve a significantly

disproportionate number of low-income patients 5 
'

A hospital may qualiff for a DSH adjustment based on its disproportionate patient percentage

(,,nfÉ,1.0 As'a iroxy for utilization by low-income patients, the DPP determines a hospital's

iuaiifrcâtion ur á ¡Sif, antl it also detemrines the amount of the DSH payment to a qualiffing

fi"rpf"f.t itr" ¡rpp is âefined as the sum oftwo fractions expressed as percentages.s Those two

fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" liaction. tsoth of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXvi)O, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of such hospital's patient days for such period which

were made up of patients who (for such days) were entitled to

benefits under part A oî lhis subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to beneJits under part A of bhis subchapter ' ' ' '
(emPhasis added)

The Medicare/sSl fraction is computed annually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medical'e contractors use CMS' calculation to compute a hospital's

DSH payment adjuStment.e

The starure,42 U.S.C. $ 1395ww(d)(5)(FXvi)0l), defìnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number ofthe hospìtal's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

1ld.
a See 42 U.S.C. $
5 See 42 U.S.C. $
ó See 42 U.S.C. $
? S¿e 42 U.S.C. $
8 see 42 U.S.c. $

1395ww(dx5).
1395ww(d)(s)(F)(i)(l); a2 c.F'.R. $ 412.106.

g l39sww(d)(s)(FXiXr) and (dXsXF)(v); 42 c.F.R. $ a12.106(cXl)'

s l395ww(dxsxFXiv) and (vii)-(xiii); 42 C.F.R $ 412.106(d).

I 395ww(dXs )(FXvi).
e 42 C.F.R. $ 4 r2.106(bx2)-(3).
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assistance Ìrnder a State plan approved under subchapter XIX [the
Medicaid program], but who were not entilled to beneJìts under

parr A of this subchapter, and the denominator of which is the total
number ofthe hospital's patient days for such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number ofpatient days in the same period.l0

Medicare Advantage Proqram

The Medicare program permits its beneficialies to receive seruices from managed care entitics.

The managed care statute imþlementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

stafite at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and en¡olled under part B of this subchapter . . "
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe¡ 4, 1990 Federal Register, the Secretaryll stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ l395ww(dX5XF)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to bene{its under Parl Af we believe
it is appropriate to include the days associated with Metlisare
patients who receive care at a qualified HMO. Prior to December

, 1, 1987 , we \À/ere not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation lof the DSFI adjustment] '

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSÌ/Medicare percentage [of the DSH
adjustmentl.r2

¡o 42 c.F.R. $ 412.106(bX4).
rì of Heälth and Humart Sçrvices,

'2 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990),
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Medica¡e Part C in 1997 ,ta Medicare beneficiaries who opted for managed

cate coverage under Medicare Part C were no longer entitled to have payment made for their

care undef Part 
^. 

Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

year 2001-2004.ls

No further guidance regarding tl'ìe keatment of Part C days in the DSH calculation was provided

urtil the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

benefrciary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable tu the benefrciary should not be included in the

Medicare fraction of the DSH palient percentage These patient
days should be included in the count oftotal patient days in the

Medicare fraction (the denominator)' and the patient's days for the

M+C beneliciary who is also elî.gible for Medicaid would be

included in the numerator of the Medicaid fraclion. . . (emphasis

added)r6

The Secretary purpofedly changed her position in the Federal fiscal year ("FFY') 2005 IPPS

final nrle, by noting she was "revising our regulations at [42 C.F.R.I $ a12.106(b)(2)(i) to

iirclude the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation.,,lT ln response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that once Medicare beneficiaries elect

Medicare Parî C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A. We agree with

t3 Id
ìa The Medicare Part C program did not begin operating until January l,1999. See P.L. 105-33, 1997HR2015,

codified as 421_).5.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meáicarel on December 3 I 1998, with an eìigìble organization under . . . [42 U.S.C. I395mm] shall be considered

to be enrolled with that organizatìon on January I , I 999, under part C of Title XVIìI . . if that organization as a

contract under that part for providing services on January l, 1999 . ." -fhis was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.l.. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the nev,/ Medicare Advantage

program under Part C of Title XVIIL
t569 Fed. Reg. 4 8,918, 49,099 (Aug. 11,2004)
ló68 Fed- Reg.27,154,27,208 (May 19,2003).
17 69 Fed. Reg. at 49,099.
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the commenter that these days should be included in the

Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associared with M+C
beneficiaríes in the Medicaidfraclion. Instead, we are
adopting a policy to includc thc patìcnt days for M+C
beneJìciaries in The Medicare fraction. ' . ' if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days
associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.r8 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulato-ry language was published until
August 22,2007 when the FFY 2008 final rule was issued.le In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"tech¡ical corrections" to the reguìâtory language consistent with the chauge amrgurced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inlllina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Request for EJR

The Providers assert that EJR is appropriate because the Secretary has not acquiesced to the

decision in Atlina. As a result, the 2004 regulation requiring Part C days be included ìn the Part

A,/SSI fraction and ¡emoved from the Medicaid fraction remains in effective as set forth in 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B). The Providers point out that they have met the
timety filing requirements and the amount in controversy and believe that EJR is appropriate

since the Board is bound by the regulation.

Decision of the Bo?rd

Pursuant to 42 U.S.C. $ 1395oo(f)( 1) and the regulations at 42 C.F.R.$ 405.1 842(Ð(l ) (2017),the
Boa¡d is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

tE Id.
|e 't2 Fed-IJ.9g. 47,130,47,384 (Aug,,rst 22,2001).
2o 746 F.3cl 02 (D.c. cir.2ol4).
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conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJR request have filed an appeals involving fiscal years 2007-2010.

For purposes of Board jurisdiction over a participant's appeal for cost report periods ending prior
to December 31, 2008 the participant may demonstrate dissatisfaction with the a4orrnt of
Medicare reimbusement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen.2t In that case, the Supreme Courl concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Fulhel, no statute

or regulation expressly mandated that a challenge to the validity ofa regúlation be submitted first
to thé Medicare Contractor where the contractor is without the power to award teimbursement.22

On August 21,2008, new regulations governing the Board were efï'ective'23 Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost reporl periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost repon under
protest. This regulatory requirement \ as litigated tn Banner Heart Hospital v. Burwell
(Banner).2a In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Bbard found that it lacked jurisdiction over the issue.

The Dist¡ict Court concluded that, ttnder Bethesda, the 2008 self-disallowance regulation could

not be applied io appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address.25

The Secretary. did not appeal the decision in Bonner and decided to apply the holding to certain

similar administrative appeals. Effective Apri!23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost repofl periods ending on or after December 3 1, 2008 and which began

before January 1 ,2016, under this ruling, where the Board determines that the specific item

,ll08S.Cr. 1255(1988). SeealsoCMS Ruling CMS-J727-R (in self-disallowing an jtem, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disaJJowance for the item. The provider effectively self-
disallowed the item.).
22 Bethesda at I258-59.
23 73 Fed. Reg.30190,30240 (May 23,2008)-
24 201 F. Supp. 3d l3l (D.D.C.2016)
25 Ranner at 142.



Blumberg Ribner Part C GrouPs

EJR Detemination
Case Nos. 13-0l52GC et al.
Page 7

under appeal was subject to a regulation or payment policy that bound the Medicare Contractor

and left it with no auttÍority or discretion to make payment in the manner sought by the provider

on appeal, the protest requirements of42 C.F.R. $ a05.i835(a)(1)(ii) were no longer applicable.

Howwer, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Boarfl ha.s rlelerminerl that remaining participants involved with the instant EJR request have

had Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction, or self-disallowed the issue such that the Board has jurisdiction to hear their respective

appeals. In addition, the iemaining participants' documentation shows that the estimated amount

i¡ oorúr.oversy exceeds $50,000, as icqtrirej for a grortp appeal26 ând the appeals were timely
filed. The estimated amount in contoversy is subject to recalculation by the Medicare contractor

for the actual f,rnal amount in each case.

Board's Andlvsis Reeardine the Apteaþd lssue

The appeal in this EJR request involve the 2007 -2010 cost reporting periods, thus the appealed

cost réporling periods fall squarely within the time frame applicable to the Secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Altina for the time peiiod at issue in these requests. However, the Secretary has not formaily
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide). see generally Grant Med. ctr.
v. Burwell,204 F. Supp. 3d68,17-82 (D.D.C. 2016),appealfii¿4No. 16-5314 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regìÌlation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. ,S¿¿ 42 U.S.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

o I this EJR request.2T

Board's Decision Regarding the EJR Request

The Board finds that:

1) it has jurisdictìon over the matter for the subject years and that the

Providers are entitled to a hearing before the Board;

26 See 42 C.F.R. $ 405.1837.
2? One ofthe Meãicare contractors, Wisconsin Physicians Service ("WPS"), flled an objection to the EJR request in

a number ofcases identified in the EJR request. In its fÌÌing, WPS argues that the Board should deny the EJR request

because the Board has the authority to decide the issue under appeal since it is not bound by the Secretary's

re$rlation that the federal ilistrict court vacated in A llina. The Board's explanation ol its authority regarding this

issuc addrcsses the arguments set out in WPS' chaìlenge.
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2) based upon the participants' assertions regarding 42 C.F'R'

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C,F.R. S 405.7867);and

4) it is without the authority to decide the legal question of whether 42
C.F.R. $$ 4t2.t06(b)(2)(1)(B) and (b)(2)(iii)(B), are valid.

Accorclingly, the Board fin<ìs that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. {j 1395oo(f(l) and hereby
grânts the Ptoviders' request ltrr EJR frrr the issue and the subject years. The Providers liave 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participatins:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Rol¡ert A. Evarts, Esq. FOR THE BOARD:

k#"ffi
Enclosures: 42U.5.C. $ 1395oo(Ð, Schedules of Provitlers

cc: Byron Lamprecht, WPS (Certified Mail w/Schedules of Providers)
Wilson Leong, Esq., Federal Specialized Services (w/Schedules ofProviders)
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1508 Woodlawn Dr¡ve, Su¡te 100
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470-746-2677
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Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

R-E: Expedited Judicial Review Determination

ffP12ÌrJß

15-2g0gGC CHS 2013 DSH Medicaid Fraction Part C Days Group

15-2g11GC CHS 2013 DSH SSI F¡action Part C Days Group

Dear Mr. Fleüich:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' August 27,

2018 requests for expedited judicial review (EJR) (received August 28, 2018) for the above-

referencõd appeals. The Boa¡d's determination is set forth below'

Issue in Dispute

The issue in these aPPeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A
tlicl not make paymcnt, namely Medicare Advantage days which

are paid tlnde¡ Med'icare Part C, as days for which patients are

entiiled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

Statutory and Regulatory Backqround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospilal services under the

prospective payment system ("PPS').2 Under PPS, Medicare pays predetermined, standardized

ä-oi.rn,. p". aå"rtu.g", subjeòt to certain payment adjustments'3

The ppS statute contains a number ofprovisions that adjust reìmbursement based on hospital-

specific factors.4 These cases involve the hospital-specific DSII adjustment, which requires the

I Provide¡s' EJR Request at 1.
2 See 42U.5.C. $ 1395ww(dXì)-(5):42 C.F R Part412'
J I Ll.
a See 42IJ.S.C. g I 395ww(d)(5).
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Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.s

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,,Dfe-¡.e As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The DPP is defined as tlìe sum oftwo fractions expressed as percentages.s Those two

fraótions are ¡eferred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to bènefits under part A."

The statute, 42 U.S,C. $ 1395ww(d)(5)(FXvÐ(l), defines the Medicare/SSl fraction as:

the fraction (expresscd as a percentage), the numerator of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to

benefits under part A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
. denominator ofwhich is the number ofsuch hospital's patient days

for such frscal year which were rrtatle up ofpatients who (fol such

days) were entitlcd to beneJìts t'tnder pãrt A of this subchapter . . . '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

services c,cMS'), and the Medicare conÛactors use cMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXII)' defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total
number of the hospital's patient days for such period' (emphasis

added)

5 See 42 rJ.5.C. $ l39sww(d)(s)(FXiXl); ¿2 c.F R $ 412.106.
6 see 42tJ.s.C. $$ l39sww(d)(s)(F)(iXl) anrì (d)(5)(F)(v); a2C.F.R. $ a12.106(cxl).
7 See42U.S.C. $$ 1395ww(d)(5XF)(iv) and (vii)-(xiii);42 C.F.R. $412.106(d).
I See 42 U.S.C. $ l395ww(d)(5)(F)(vi).
e 42 c.F.R. g 412.106(bX2)-(3).
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The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total number of patient days in the same period.l0

Medicare Advantaqe Proqram

The Medicare program permits its beneficiaries to receive seruices from managed care entities.
The managed å*" rtutoi" implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization unde¡
this section for individuals enrolled under this section with the organization and entitled to
benelits under paft A ofthis subchapter and emolled under part B of this subchapter . . ."
Inpatierf hospital days for Medicare bencficiarics en¡olled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the September 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language of section 1 S 86(d)(5)(F)(vi) of the Act [42
U.S.C. $ 1395ww(dX5)(F)(vi)1, which states that the
disproportionate share adjustment r:omputation should inolutle
"patients who were entitled to benefits under Pafi 4," we believe
it is appropriate to include the days associated with Medicaie
patients who receive care at a qualified HMO. P¡ior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this numbe¡ into the calculation [of the DSH adjustment].
However, as of December l, 1987, a field was included on the
Medicare Provider Alalysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare perce¡tage [of the DSH
adju stment].12

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Pat A.J3

With the c¡eation of Medicare Pafi C in 1 997,14 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their

ìo 42 C.F.R. $ 412.r06(bx4).
rr of FtealLh and Human Services.
12 55 Fed. Reg. 35,990, 39,994 (Sept, 4, I990).
t3 |cl.
I4 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HR2015,
codified as 42 U.S.C. g I394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 3l 1998, with an eligibìe organization under. . . [42 U.S.C. l395mm] shall be considered
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSFI payments for the fiscal
year 2007-2004.ts

No fi.rrther guidance regarding the treatnent of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elecls Medicare Part C, those patient days
qtîributable to the beneficiary should not be included in the

Medicare fi'action of tlrc DSH patient percentage. These patient
days should be included in rhe count of total paîienî days in the

Medicare fractíon (the denominqror), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Par1 C] benefrciaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . Ile do agree that once Medícare beneJìciaries elect
Medicare Part C coverage, they are still, in some sense,

entitled to beneJits under Medicare Part A, We agree with
the conunenter that these days should be includcd in tlc
Medicare fraction of the DSH calculation' Therefore, we are

not adopting as final our proposal stated in the May I9, 2003
proposed rule to include the days associdted with M+C
beneficiaries in the Medicaidfractíon. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organizatìon as a

contract under that part for providing services on January 1, 1999 . . . ." This was also known as

Medicare+Choice. The Medica¡e Prescription
173), enacted on December 8, 2003, replaced
program under Part C ofTitle XVIII.
r5ó9 Fed. Reg. 48,918, 49,099 (Aue. 11,2004).
t6ó8 Fed. Reg. 27,1 54,2'1"20E (May 19,2003).
ì7 69 Fed. Reg. at 49,099.

Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-
the Medicare+Choice program with the ne\¡,/ Medicare Advantage
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associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Parl C inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy rcgarding 42 C.F.R. $ 412.1 06(b)(2XB) was included in the

August I 1 , 2004 Federal Register, no change to the regulato-ry language was published until
August 22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occuned, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the

I.I. Y 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October I , 2004.

The ll. S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision'

Providers' Requests for EJR

The issue under appeal in these cases involves the question of'¡d)ether Medicale Part C patíentd

are ,,entitled to benefits under Part 4," thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa..

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Pa¡t A" to mean

covered or paid by Medica¡e Part A. In the final rule for the FFY 2005, the Secretary reversed

course and announced a policy change. This policy was to include Part C days in the Medicare
Pa¡t A/SSI fraction and exclude them f¡om thc Medicaid fraction effective October 1,2004.21

In Allina, the Court affirmed the district coufi's decision'1hat the Secretary's final rule was not a
logical outgrowth of the proposed rule."22 The Providers point out that because the Secretary has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Pan
A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(b)(2)(i)(B) arid (b)(2)(iii)(B). In these cases, the Providers contend that all
Part C days should be excluded from the Part A/SSI fraction and the Medicaid-eligible Parl C
days should be included in the numerâtor of the Medicaid f¡action. To obtain reliel the

Providers seek a ruling on the procedural and substantive validity of the 2004 rule that the Board
lacks the authority to grant. The Providers maintain that, since the Secretary has not acquiesced
to the decision in Allina, the Board remains bound by the regulation. Hence, EJR is appropriate.

t8 Id.
te 72 Fed,. ll:eg. 47 ,130, 47 ,384 (Augll.st 2.2-,2007).
20 746 F.3d 1102 (D.C. Cir.2014).
2' 69 l.'ed. Reg. at 49,099.
22 Allina at 1109.
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Decision of the Board

Pursuant to 42U.5.C. $ 1395oo(Ð(1) and the regulations at 42 C.F'R.$ 405'1842(Ð(1) (2017),+he

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The parlicipants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2073.

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to December 31, 2008 the parlicipant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSIÆart c issue as a "self-
disallowed cost," pursuant to the supreme court's reasoning set out in Bethesda Hospital
Association v. Bowen.2.3 In that case, the Supreme Court concluded that a cost leport submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

tlissatisfaotion with the anount of reimbursemcnt allowed by the regulations. Fufther, no statute

or regulation expressly mandated that a chaìlenge to the validity of a regulation be submitted first
to the Medicare Contractor where the contractor is without the powe¡ to award reimbursement.24

On August 21,20}8,neiv regulations goveming the Board were effective.2s Among the new

regulations'implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were sell'-

disallowing specific items had to do so by following the procedures for filing a cost lepofi under

protest. This regulatory requirement \ryas litigated in Banner Heart Hospital v. Burwell
(Banner).26 In Banner, the provider filed its cost reporl in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Coult concluded |hat, under Bethesda, The 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address'27

,3 108 S. Ct. 1255 (1988). S¿e ø/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies v/ith the Medicare payment poljcy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not include any disallowance for the item. The provjder effectively self-
disallowed the item.).
2a Betltesda at 1258-59.
25'73 Fed. Reg. 30,190, 30,240 (May 23, 2008).

'?6 
201 F. Supp. 3d l3l (D.D.C.2016)

27 Bannet at 142.
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The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented

CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor

determinations for cost report periods ending on December 31, 2008 and which began before

January 1,2016, Under this ruling, where the Board determines that the specific item under

appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of 42 C.F.R. $ a05.1835(aXl)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that participarÍs involved with the instant EJR requests have had Part

C days excluded f¡om the Medicaid fraction, had a speciñc adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board has jurisdiction to hear their respective,

appeals. In addition, the participants' documentation shows that the estimated amount in

"õnt.orr"t.y 
exceeds $50,000, as required for a group appeal28 and the Provider appeals were

timely filed.2e The estimated amount in controversy is subject to recalculation by the Medicare
conhactor for the actual final amount in each case.

Board's Analysis Resarding the Appeaþd I!!ue

The group appeals in these EJR requests involve the'fiscal year 2013, thus the appealed cost

reporling period falls squarely within the time frame applicable to the secretary's FFY 2005

IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allína for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.g., only circuit-wide versus nationwitle). See generally Grant Med. Ctr-

v. Buwe|204F. Supp.3d68,77-82 (D.D.C.2076),appealfiied,No. 16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board we¡e to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located' See 42U.5.C. $ 1395oo(f1(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Reqardins the EJR Request

The Board finds that:

28 See 42 C.F.R. $ 405.1837.
2e The l8o-day deadline for filing a timely appeals for # 66 Trinity Medical Center and # 67 Bluffton Regional
Medical Center was October I l, 2013 and Octobet, 12,2013, respectively. However, the Board was closed due to a

,government shutdown that occur¡ed between October 1,2013 and October 16,2013. Consequently, the deadline
\',/as tolled on October 17, 2013, pursuant to 42 C,F.R. $ 404.1803(dX3). This regulation states that if the due date

faÌls on a date that the revie\rying entity is unable to conduct business in the usual manner, the deadline becomes the

next business day. The Providers' appcaÌs wele filed orì the next business day, October 17, 201 3, and are deemed

timely.
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3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal queslion of whether 42-

c.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingty, the Board finds that the question of the validity of 42 c.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C- $ 1395oo(f(1) and hereby

grants the Providers' requests for EJR for the issue and the subject year. The Providers have 60

ãays from the receipt ofthis decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hcreby closes the cases.

Board Members participatins:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

1) it has jurisdiction over the matter for the subject year and that the

participants in the group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F.R-

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

-/r¿r'l il ?úL)
' ,"ß,r{^n* ð (l

Enclosures: 42 U .5.C. $ 1395oo(f)
Sohedules of Providers

cc: Bryon Lamprecht, WPS (Electronic Delivery w/Schedules of Providers)

Wilson Leong, Esq., Federal Specialized Services (Electronic Delivery w/Schedules of
Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
4ro-746-267r

Certified Mail
sEP I 2 ?010

Isaac Blumberg
Blumberg Ribner, Inc.
31 5 South BeverlY Drive
Suite 505
Beverly Hills, CA 90212-1925

RE: Expedited Judicial Rcvicw Determination

18-0046GC Continuum Health Partners 2OOg-2010 HMO Part C Days-Medicaid Fraction Group

1B-0045GC Continuum Health Partners 2009-2010 HMO Part C Days-Medicare Fraction Group

Dear Mr. Blumberg:

The Provider Reimbursement Review Boald (Board) has reviewed thc Provider's August 27,

2018 request for expedited judicial review (EJR) (receivecl Arrgust 28, 2018), for the above-

referencãd appeall. The Board's determination is set fofih below'

Issue in Dispute

The issue in these appeals is:

Whether Medicare Advantage Days ("Part C Days") should be

removed from the disproportionate share hospital adjustment

("DSH Adjustment") Medicare Fraction and added to the Medicaid
Fraction consistent with the decision of the United States Court of
Appeals for the District of Columbia in I llina Health Services v'

Sebet¡us, 7 46 F.3d 1 102 (D'C. Cir. 2014) l

Statutorv and Reeulatorv Background: Medicare DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for tle operating costs of inpatient hospital services under the

proipective payment system ("PPS').2 Under PPS, Medicare pays predetermined, standardized

àmounts p"idit"ttutg", subject to certain payment adjustments'3

I Providers' EJR request at l
2 See 42tJ.S.C. $ l395ww(d)(l)-(5); 42 c.F R Part 412
3 ld.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specific DSH adjustment, which requires thð

secretafy to provide increased PPS payments to hospitals that serve a significantiy
disproportionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(..Dpp,).6 As a proxy for utilization by low-income patients, the DPP determines a hospitalls

qualification as a DSH, and it also determines the amount of the DSH payment to a qualirying

hospitat.T The DPP is defined as the sum oftwo fractions expressed as percentages.s Those two

fracìions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitlecl to benefits under palt A.r'

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(viXl), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A of this subchapter and were entitled to
supplemental security iucome benefits (excluding any Statc

supþlementation) under subchapter XVT of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . ' .

(emphasis added)

'Ihe Meclicare/SSl fraction is computed annually by the Centers for Medicare & Metlicaid
services c,cMS,), and thc Medicare contractors use cMS', calculation to compute a hospital's

DSH payment adjustrnent.e
The statute,42 U.S.C. $ 1395ww(d)(5)(FXvi)(Ii), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefiîs under
part A of this subchapter, and the denominator of which is the total

a See 42\J.S.C. $ l395ww(dx5).
5 See42U.s-C. $ l39sww(d)(5)(F)(i)(\; a2 cFR.0412 106.
6 See 42tJ.S.C. S$ 1395ww(dX5XF)(ì)(l) and (dX5XFXv); ¿2 c.F.R. $412.106(c)(l).
1 See 42 tJ.S.c. $$ 139sww(d)(s)(F)(iv) and (vil)-(xiii); 42 C.F.R. $ 412.106(d).
I ,Sa¿ 42 U.S.C. $ l395ww(cl)(5)(F)(vi),
e 42 c.F.R. g 4 r 2. r o6(bx2)-(3).
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number of the hospital's patient days for such period. (emphasis
added)

The Medicare contractor detemines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.r0

Medicare Advantase Pro gram

The Medicare progmm permits its bene{iciaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ l395mm. The

statute at 42 U.S.C. $ 1395rul(a)(5) provides for "payment to the eligible organization undcr
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and eruolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior To 1999 arc
refered to as Medicare HMO patient care days.

In the September 4, 7990 Federal Register, the Secretaryr I stated that:

Bascd on the language of section 1 886(dX5XFXvi) ofthe AcI 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits undcr Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1,1987, we were not able to isolate the days ofcare associated

with Medir:are patients irl HMOs, and therefore, wele unable to
fold this number into the calculation lof the DSH adjustment].
However, as of December 1, 1987, a field was ìnclucied on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated 'vvith

Medicare patients. Therefore, since that time we have been
including HMO days in the SSVMedicare percentage [of the DSH
adjustment l.r2

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for
Part 4.13

'o 42 C.F_R. $ 4r2.lo6(bx4).
It of Health and Human Services.
r2 55 Fed. Reg.35,990,39,994 (Sept. 4, 1990).
13 ld.



Blumberg Ribner/Continuum Health Partners Part C Gnrups

EJR Determìnation
Case Nos. l8-0045GC and l8-0046GC
Page 4

With the creation of Medicare Part C in 7997 ,ta Medicare beneficiariès who opted for managed

care coverage under Medicare Part C wefe no longer entitled to have payment made fo¡ their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payrnent System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefìts are no longer administered under Part A
. . . . once ø beneJiciaty clccts Medicare Part C, those patient days

attributable to rhe beneficiary should not be included in the

Medicare fraction of the DSH palient percentage. These patient
days should be included in the counî oftoTal prtient ddys in the

Medicare fraction (lhe denominator), and the patient's days for lhe
M+C benelìciary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfrcction. . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal yçar ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12' 106(b)(2)(i) to

include the days associated with [Pafi C] beneficiaries in the Medicare ftaction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

-, . .. llte do agree that once Medicare beneficiaríes elect
Medicare ?art C coverage, tlrcy are still, in somc scnsc,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare f¡action of the DSH calculation. Therefore, we are

not adopting as final our proposal stated în the May 19, 2003
proposed rule 1o include the days associated wìth M+C

14 The Medicare Part C program did not begin operating untiì January 1, 1999. See P L. 105-33, 1997 HR 2015,

codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 31 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January l, 1999 . . . " This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage
program under Part C of Title XVIIL
¡569 Fed. Reg. 48,91 8, 49,099 (Au g. ll,2004).
1668 Fed. Reg. 27,154,27,208 (May 19,2003).
r? 69 Fed. Reg. ar 49,099.
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beneficiaríes in the Medicaid fraction. Instead, we are

adopting a policy to include the patíent days for M+C
bene/ìciaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

. associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.¡8 (emphasis added)

This statement would require inclusion of Medica¡e Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in polioy ragarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulato-ry language was published until
A\gust22,2007 when the FFY 2008 final ¡ule Was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change amounced in the

FFY 2005 IPPS finat rule. As a iesult, Part C days were required to be included in the Medicare

fraction as of October |,2004.

The U.S. Circuit Court for the District of Coh¡mbia. in Allina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. Tho Secretary has not acquiesced to that decision.

Providers' Request for EJR

The Providers assert that EJR is appropriâte because the Secretary has not acquiesced to the

decision in,{ttina. As a result, the 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and rcmoved from the Medicaid fraction remains in effective as set forth in 42

C.F.R. $$ 412.106(b)Q)(iXB) a¡d (bX2XiiÐ(B). The Providers point out that they have met the

timely filing requirements and the amount in controversy and believe that EJR is appropriate

since the Board is bound by the regulation.

Decision of the Board

Pursuant to 42 U.S.C. $ i395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),rhe
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

la r)
]e '72 Fed. Reg. 47,130, 47 ,384 (Alg\1s1.2.?.,200'Ì).
20 746F.3d I 102 (D.C. Ctf.2014).
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Jurisdictional Determination

The participants in this EJR request haye filed an appeals involving fiscal years 2009-2010

For purposes of Board jurisdiction ovel a participant's appeal for cost report periods ending prior
to December 31,2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSIÆart C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning se| oùt in Bethesda Hospital
Associotion v. Bowen.2l In that case, the Supreme Court concluded that a cost report submitted in
full compiiance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the arnourìt of leimbursentent allowed by the regulations. Further, no statute
or regulation expressly mandated that a chalienge to the validity ofa regulation be submitted first
to the Medicare Contractor where the óonÍactor is without the po\¡r'er to award reimbursement.22

On August 21,2008, ne\¡/ regulations goveming the Board were effective.23 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a\l )(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under
protest. Tlris regulatory requirement was litigated in Bqnner Heart Hospiîal v. Burwell
(Banner).24 In Banner, the provider filecl its cost report in accorclance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction ove¡ the issue.
The District Court concluded that, under Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising alegal challenge to a regulation or other policy that the
Medicare Contructor could not address.25

The Secretary did not appeal the decision in Banner a¡d decided to apply the holding to certain
similar administrative appeals. Effective Apr1l23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or afte¡ December 3 1, 2008 and which began
before January 1,2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it \À/ith no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ 405.1835(a)(1)(ii) were no longer applicable.

'zr t 08 S. Ct. 1255 (1988). See ø/sa CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not include any disallolvance for the item. The provider effectively self-
disalJowed the item.).
22 Bethesda at 1258-59.
23 73 Fed. Reg.30190,30240 (May 23,2008).
2a 201 F. Srrpp.3d l3l (D.D.C.2016)
15 Bqnner at 142.
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l
However, a provider could elect to self-disallow a specific item deemed non-allowable by frling
the matter under protest.

The Board has determined that participants involved with the instant EJR requests have had Part
C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or
self-disallowed the issue such that the Board has jurisdiction to hear their respective appeals. In
addition, the participants' documentation shows that the estimated amount in conhoversy
exceeds $50,000, as required for a group appeal26 and the appeals were timely filed. The
estimated amount in controversy is subject to recalculation by the Medicare contractor for the
actual final amount in each case.

Board's Analysis Regardins the ÂBpçalçd-lssue

The appeals in these EJR requests involve the 2009-2010 cost reporting periods, thus the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
FFY 2005 IPPS rule bêing challenged. The Board recognizes that the D.C. Circuit vacated this
regulation in Allina for the time period at issue in these requests. However, the Secretary has not
formally acquiesced to that vacatur and, in this regard, has not published any guidance on how
the vacatur is being implemented (e.g., only circuit-wide versus nationwide). See generally
Grant Med. Ctr. v. Burwell, 204 F. Supp. 3d 68,77-82 (D.D.C. 2016), appeal filed,No. 16-5314
(D.C. Cir., Oct31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated
the regulation and, ifthe Board were to grant EJR, the Providers would have the right to bring
suit in either the D.C. Circuit or the ci¡cuit within which they are located. See 42U.5.C.

$ 1 395oo(f(1). Based on the above, the Board must concludé that it is otherwise bound by the
regulation for purposes of this EJR request.

Board's Decision Regarding the EJR Requcst

The Board finds that:

1) it hasjurisdiction over the matter for the subject years and that the
Providers are entitled to a hearing before the Board;

2) based upon the participants' assefions regarding 42 C.F.R.
gg 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question ofwhether 42
C.F.R. $$ 412.106(b)(2)(1XB) and (bX2XiiÐ(B), are valid.

26 See 42 C.F.R. $ 405.I 837.
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Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2)(Ð(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' requests for EJR for the issue and the subject years. The Providers have 60

days from the receipt ofthis decision to institute the appropriatè action forjudicial review. Since

there are no other issues under dispute in these cases, the cases are hereby closed.

Board Members Participatins:

Charlotte F. Benson, CPA
Gregory H. ZiegIet, CPA, CPC-A
Robert Â. Bvarts, Esq.

FOR THE BOÀRD:

Enclosures: 42U.5.C. $ 1395oo(f), Schedules of Providers

cc: Pam VanArsdale, NGS (Certified Mail w/ Schedules of Providers)
'Wilson Leong, Esq., Federal Specialized Seruices (w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 1O0
Baltimore, MD 2f2O7
470-7A6-2671

Electronic Mail

Laurence D. Getzoff, Esq.
Hooper, Lundy & Bookman
1875 Century Park East, Suite 1600
Los Angeles, CA 90067-2527

stP 1 3 2010

RE: Expediterl Judicial Review Determination

13-2961GCUHS Revised 2006 Medicare Part C Day in DSH SSI Percentage Group

13-2ll6GC UHS Revised 2007 Medicare Parl C Day in DSH SSI Percentage Group
l3-2896GC UHS Revised 2008 Medicare Part C Day in DSH SSI Percentage Group
l3-2842GC UHS Revised 2009 Medicare Part C Day in DSH SSI Percentage Group

14-27O5GC UHS Revised 2010 Medicare Part C Day in DSH SSI Percentage Group

14-3592GC UHS Revised 201 1 Medicare Part C Day in DSH SSI Percentage Group

i Dear Mr. Getzoll

The Provider Reimbursement Revìew Board (Board) has reviewed the Providers' August 31,

201 8 and September 4, 201 5 requests for expedited judicial review (EJR) (received September 4

and 5,2018) for the above-referenced appeals. The Board's determination is set forth below.

Issue in Dis¡rute

The issue in these appeals is:

[W]hether the P¡oviders' DSH payments were understated because

there were calculated using a SSI fraction that improperly included

inpatient hospital days attributable to Medicare Part C enrollee
patients.l.

Statutory and Reeulatory Background: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital serwices." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the

I Providers' EJR Requests at 2.
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prospective payment system ("PPS).'? Under PPS, Medicare pays predetermined, sta¡dardized
ãmounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dfe"¡.6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualifìcation as a DSH, and it also determines the amount of the DSH payment to a quallffing
hospital.T The DPP is defìned as the sum oftwo fractions expressed as percentages.E Those two
lractions are refelred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(F)(vi)(f, de{ines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled ro

benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . ' .

(emphasis added)

The Medicare/SSl fraction is computed arurually by the Centers for Medicare & Medicaid
Serwices C'CMS), and the Medicare contl'actors use CMS' calculation to compute a hospitai's
DSH payment adjustment.e

The statute, 42 U.S.C. $ l395ww(d)(5)(FXvi)(ll), defines the Medicaid fraction as:

2 See 42 tJ.5.C. $ 1395ww(d)(l)-(s)', 42 C.F .R. Pata 412-
r Id.
a See 42 tJ.5.C. 5 1395ww(dX5).
5.s¿e 42 U.S,C. 5 1395ww(d)(5XF)(i)(l); a2 c.F.R. 5 412 106
6See42U.S.C. $$ I39sww(d)(s)(F)(i)(I) and (dX5XFXv); a2c.F.R $ a12.106(cxl).
1 See42tJ.S.c. $$ I395ww(d)(5)(F)(iv) and (vii)-(xiii);42 C.F.R $ 412.106(d).
I S¿e 42 U.S.c. $ l395ww(dX5XFXvi).
e42 C.F.R. g 4 r 2. r o6(bx2)-(3).
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the f¡action (expressed as a percentage), the numerator of which is

the number ofthe hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the

' Medicaid program], but who were not entítled to benefits under

part A of lhis subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total nu¡irber of patient days in the same period.l0

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found aT42U S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides fol "payment to the eligible organization under

this sectio¡ for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days.

In the Septembe t 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe AcI 142

U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the

disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who teceive care at a qualihed HMO. Prior to December

1, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSI{ adjustment].
However, as of December l, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated wilh
Medicare patients. Therefore, since that time we have been

ro ¿2 c.F.R. $ 4r2.ro6(bx4).
rr of Hcalth and Human Se¡vices.
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including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].r2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Medicare PaÍ C in 1997 ,14 Medicare beneficiaries who opted for managed

c¿üe coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in.the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.t5

No further guidance regarding tl-rc trcatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. - . . once a beneficiary elects Medicare Part C, those patienl days
attributable to the benefciory should not be inchtded in Íhe

Medicare .fraction of the DSH patient percentage. These patient
days should be included in the count of totctl patient days ín the
Medicare fraction (the denominalor), and The patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaid fr.action . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revisìng our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medica¡e fraction of the DSH
calculation."lT ln response to a comment regarding this change, the Secretary explained that:

'' i5 Fed. Reg. 35,990,39,994 (Sept.4, 1990). t'

fo The Medicare Part C program djd not begin operating until January 1; 1999. See P.L. 105-33, 1997 HR2015,
codified as 42lJ.S.C. g 1394w-21 Note (c) "Enrolhnent Transition RuÌe.- An individual who is enrolled lin
Medicarel on December 3l 1998, with an eligibÌe organization under. . . [42 U.S.C. 1395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January 1,1999 . . " This was also known as

Medicare+Choice. The Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub.L. 108-

173), enacted on December 6, 2003, replaced the Medicare+Cho¡ce program with the new Medicare Advantage
program under Part C ofTide XViil.
r569 Fed. Reg. 48,918, 49,099 (Aug. I l, 2004).
1658 F",1. R"g. 2'7,154,27,208 (May 19,2003).
17 69 F€d. Reg. at 49,099.
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. . . I4¡e do agree that once Medicare beneficiaries elect
Medicare Pqrt C coverage, they qre still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medicare f¡action of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days associated \aith M+C
beneficiaries in the Medicaidfraction. Instead, we are
adoptíng a policy to include the patienl days for M+C
beneficiaries in the Medicare fracîion. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in

. the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH òalculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
A,tglclst 22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change amounced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1, 2004.

The LI.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Fufher, the Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The Providers assert that pursuant to the Medicare statute, Medicare Part C days should not be
included in either the numerator or denominator of the SSI fraction. In accordance with 42

U.S.C. $ 1395ww(d)(5)(FXviXI), hospital inpatients who are 'entitled to benefits under Part A'
are to be included in the SSI fraction, wìth all such patients in the denominator and those who are

also entitled to SSI in the numerator. Patients enrolled in a Medicare Part C plan may be

'eligible' for Part A, but are not'entitled' to PaÍ A benefits during the months when they have
given up their Part A entitlement to enroll in Part C. Accordingly they do not belong in the SSI

fraction.

t8 ld.
to '72 þ ed. Reg. 47,130, 4'1 ,384 (ALtgr¿|22,2007).
20 '146 F . 3¿, I I 02 (D.C. Cir. 2014).
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The Providers contend that the Secretary's policy has been inconsistent regarding the treatrnent

for DSH purposes of inpatient days relating to individuals enrolled in Medicare Part C during

their hospital stays. In 2003, the Secretary "proposed to clarify" that Medicare Part C days

should not be included in the [SSI] fraction." In addition, the Secretary2r proposed to permit
hospitals to counted Medicaid-eligible days in the numerator of the Medicaid fraction. However,

this proposal was not finalized that ye ar.22 In 2004, the Secretary adopted apolicyto included

Medicare Part C Days in the SSI fraction and exclude those dual-eligible days from the

numerator ofthe Medicaid fraction and stated that the regulations to reflect this po1icy.23

However, the regulation was not revised until 2007 when the Secretary stated that she had

"inadvertently" failed to revise the regulation earlier. The Providers believe this was done

without notice and comment required by 5 U.S.C. S 551 et seq. Further, the regulation does not
conrport with the D.C. Circuit Court dccision inAllina Health Services v. Price2a which held that
the j004 rule was invalid because HHS had changed its reimbursenìent formula without notice
providing an opporlunity for comment.2s

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity of the 2004 final IPPS rule that the Boarcl lacks the authority to grant. The Proviclers

maintain that "the Board is required to comply with all regulations issued by the Secretary under

the Social Security Act, and is therefo¡e bound to uphotd the inclusion ofPart C days SSI

fraction issue, the Boa¡d lacks the authority to make any changes to CMS's policy."'6 Hence,

EJR is appropri ate.

Decision of the Board

Pursuant to 42 I I.S.C. $ 1395oo(Ð(1) and the regulations aI42 C.F.R.$ 405.1842(Ð(1) (2017), the
Board.is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofaprovision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within these EJR requests have filed appeals

involving fiscal years 2006-2011.

21 68 Fed. Reg.2'1,154,27,208 (May 19,2003).
2? See 68 Fed. R.eg. 45,346, 45,422 (Aug. 1 ,2003).
'?3 

69 Fed. Reg. at 49,099 (Aue. 11,2004).
2o 863 F.3d 917 (D.c. cir.201'7).
21 Id. at 938.
26 Providers' EJR Requests at 5.
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For purpôses of Board jurisdiction over a parlicipant's appeal for cost report periods ending prior
to December 3 1, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pusuant to the Supreme Cotlrt's reasoning set out in Bethesda Hospital
Association v. Bowen.27 In lhat case, ihe Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or reguiation expressly mandated that a challenge to the validity ofa regulation be submitted first
to thé Medicare Contractor where the contractor is without the power to award reimbursement.2s

On August 21,2008, new regulations governing the Roartl were elfeotive.2e Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost report periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under '

protest. This regulatory requirement was ìitigated in Banner Heart Hospital v. Burwell
(Banner).30 In Banner, the provider filed its cost report in.accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Conrt concluded that, under Belhesda, lhe 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.3l

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative apþeals. Effective Apr1l23,2018, the CMS Administrator implemented
CMS Ruling CMS- 1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on or after December 31, 2008 and which began

before January 1,2016, Under this ruling, where the Board determines that the specific item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider couid elect to self-disallow a specìfic item deemed non-allowable by filing
the matter under protest.

For any parlicipant that files an appeal from a revised NPR issued after August 21,2008, fhe
Board only has jurisdiction to hear that participant's appeaì of matters that the Medicare

27 t08 S. Cr. 1255 (1988). ,!ee ø/so CMS Ruling CMS-1727-R (in self-disallowìng an item, the provider submits a

cost report that complies with the Medicare payment policy for the item and th€n appeals the item to the Board- The

Medicare Contractor's NPR wriuld not include any disallowance for the item. The provider effectively self-
disallowed the item.).
28 Bethesda at 1258-59.
2e 73 Fed. Reg. 30190, 30240 (May 23,2008).
30 201 F. Supp.3d 131 (D.D.C.2016)
rt Banner at 142.
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contractor specifically revised within the revised NPR.32 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Board has determined that participants involved with the instant EJR requests have had Parl

C days excluded from the Medicaid fraction, had a specific 'adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board hasjurisdiction to hear their respective

appeals. The Providers which filed appeals from revised NPRs have adjustments to the SSI

percentage, as required for jurisdiction. In addition, the participants' documentation lþows that

the estimated amount in controversy exceeds $50,000, as required for a group appeal33 and the

appeals were timely filed. The estimated amount in cóntroversy is subject to recalculation by the

Medicare contractor for the actual final amount in each case.

Board's Ânalysis Regarding the Appealed Issue

The group appeals in these EJR requests span fiscal years2006- 2011 thus the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005
IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina fot The time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemente<l (e.g., only circuit-wide versus nationwide). See generally Grant Med. Ctr.

v. Burwell,204 F. Supp. 3d 68,77-82 (D.D.C' 2016), appealfiled,No.16-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(l). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

ol this EJR request.

Board's Decision Regalding the iJR RJs-ugtll

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the
parlicipants in these group appeals are entitled to a hearing before the
Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405-1867); and

32 See 42 C.F.R. $ 405.1 889(bXl ) (2008).
rr S¿e 42 C.F.R. I 405-1837.
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4) it is without the authority to decide the legal question of whether 42
c.F.R. $$ 412.106(b)(2)(i)(B) and (bX2Xiii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of 42 U.S.C. $ 1395oo(Ð(1) and hereby
grants the Providers' requests for EJR for the issue and the subj ect years. The Providers have 60

days fiom the receipt of this decision to institute the appropriate action for judicial review. Since
this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participatins:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. pvarts, Esq.

FOR THE BOARD:

4'¿vt hJD
Board Member

Enclosures: 42U.5.C. $ 1395oo(f)
Schedules of Providers

cc: Bruce Snyder, Novitas Solutions (Electronic Mail ilSchedules of Providers)
Wilson Leong, (Electronic Mail w/Schedules of Providers)



DËPARTMENT OF HEALTH & HUMAN SERVICES,& Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
470-786-267L

Elect¡onic Mail

Isaac Blumberg
Blumberg Ribner, Inc.
3 I 5 South Beverly Drive
Suite 505

SIP ¿ o zs¡o

Beverly Hills, CA 90212-1925

RE: Expedited Jûdicial Review Determination

l4-0l63cc
l6-0760cc
l6-0758GC
l6-t658GC
r6-r6s9GC

SSM Health Care ?.007 -2008 Medicale HMO Days CIRP Gtoup..

SSM Health 2009 Medicaid Fraction Medicare HMo Part C Days CIRP

SSM Health 2009 Medìcare Fraction Medicare HMO Part C Days CIRP

SSM Health 201 0 HMO Part C Days-Medicaid Fraction CIRP Group

SSM Health 201 0 HMO Part C Days-Medicare Fraction CIRP Group

Dear Mr. Blumberg:

T¡e Provider Reimbursement Review Board (Board) has reviewed the Provider's September 6, 20lB
request for exped ited j udicial review (EJR) (received September 1,2018), for the above-referenced

appeals. The Board's determination is set forth below'

Issue in Disf¡ute

The issue in lhese appeals is:

Whether Medicale Advantage Days ("Part C Days") should be removed

from the disproportionate share hospital adjustment C'DSH Adjustment")
. Medicare Fraction and added to the Medicaid Fraction consistent \'vith

, the decision ofthe United States Court ofAppeals for the District of
Columbia in Atlina Health Services v Sebelius,146F.3d I I02 (D.C. Cir.
2014).1

Statutorry and Regulatory Backeround: MedicarP DSH Pavment

Part A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare progratn has

paid most hospitals for the operating costs of inpatient hospital services under the prospective payment

system ("PPS")., Under PPS, Medicare pays predetermined, standardized amounts per discharge, stlbject

to ceftain payment adj ustments.l

I Providers' EJR request at L

'? 
,Sc¿ 42 U.S.C. $ l395rvw(d)(l)-(5):47 C.l.R. P^rt 4l?.

t Id.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-specific

factors.a These cases involve the hospital-specific DSH adjustment, which requires the Secretary to

provide increased PPS payments to hospitals that serve a significantly disproportionate number of low-

income patients.5

A hoçpital may qualifl for a DSH adjustment based on its disproportionate patient percentage ("DPP").6

As a proxy for uiilization by low-income patìents, the DPP determines a hospital's qualification as a DSH,

and ii also determines the amount of the DSH payment to a qualifing hospital.T The DPP is defined as

the sum of two ûactions expressed as percentages.s Those tw-o fractions are referred to as the

"Medicare/SSl" fràction and the "Medicaid" fraction. Both of these fractions consider vr'hether a patient

waS "entitled to benefits under part 4."

The statute, 42 U.S.C. $ l395ww(d)(5)(FXviXD, defines the Medicare/SSl fiaciion as:

the fraction (expressed as a percentage), the numerator ofwhich is the

number ofsuch hospital's patient days for such period which were made

up of patients who (for such days) were enlîtled to benefits tmder part A
of this subchapter and were entitled to supplemental security income

benefits (excluding any State süpplementation) under sùbchapter XVI of
this chapter, and tbe denominator of which is fhe number ofsuch
hospital's patient days for sucb fiscal year whicb were made up of
patients who (for such days) were entilled to benefits under part A of rhis
sirbchapter. . . . (emphasis added)

The Medicare/SSI fraction is computed annually by the Centers for Medicare & Medicaid Services

c.cMS,), and the Medicare contraotor.s use cMS' calculation to computc a hospjtal's DSH paymcnt

adjustment.e
The statute,42 U.S.C. S l395ww(dX5XF)(vi)(ll), defìnes the Medìcaid fraction as:

the fraction (expressed as a perceniage), the numerator of which is the

number ofthe hospital's patient days for such period which consist of
patients who (for such days) wère eligible for medical assistance under a

State plan approved under subchapter XIX [the Medicaid program], but

who ríere no¡ entitled to benefts under part À oJ this subchapter, and lhe
denominator of which is the total number of the hospital's patient days

for such Period. (emPhasis added)

The Medicare contractor determines the number oIthe hospital's patient days ofservice f-or whiclr
patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that nurnber by the

iotal number ofpatient days in the same period.lo

a See 42U.5.C. $ l395ww(d)(s).
5 See 42u.s.Ò. $ l395ww(dx5xF)(i)(l); +z C F.R $ 412.106
ó.tee42 U.S.C. $O 1395ww(dx5)(F)(i)(t) and (d)(s)(r)(v); a2c F'R $ al2'106(cxl)'
1See42tJ.5.C. $$ 1395ww(dx5xF)(iv) and (vii)-(xiii); a2cFR $ 412 106(d)
I See 42 U.S.C. $ l395ww(dX5XFXvi).
e 42 C.F.R. $ 412.10ó(bx2)-(3).
ro 42 C.F.R. $ 412.106@x4).
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Medicare Advantase Program

Tbe Medicare program permits its benefìciaries to receive services from managed care entities. The

managed 
"ur" 

itutit" implémenting payments to health_maintenance organizations ("HMOs") and

compãtitive medical plans ("CMPs") is found at,42 U.S.C.. g l395mm. The statute at 42 U.S.C. $

l39imm(a)(5) proviáes for "payment to the eligible organization under this section for individuals

enrolled undei ihis section with the organization and entitled to benefits under part A ofthis subchapter

and enrolled under part B of this subchapter. . ." Inpatient hospital days for Medicare beneficiaries

enrolled in HMos and cMPs prior to 1999 ar.e referred to as Medicare HMo patient care days'

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language of section I p86(d)(s)(F)(vi) ofthc Act [42
U.S.C. $ l395ww(d)(5)(F)(vi)1, which states that the disproportionate

share adjustment computation should include "patients who were entitled

. to benefits under Part 4," we believe it is appropriate to include the days

associated with Medicare patients who receive care at a qualified HMO

Prior to December 1, 1987, we were not able to isolate the days ofcare

associated with Medícare patients in FIMOs, and therefore, were unable

to fold this number into the calculation [of the DSH adjustment]'

However, as of December l, 1987, a field was included on the Medicare

Provider Analysis and Review (MEDPAR) file that allolvs us to isolate

those FIMO days that were associated with Medicare patients' Therefore,

since that time we have been including HMO days in the SSVMedicare
i percentage [ofthe DSH adjustrnent].r2

At that rime Medicare Part A paid for HMO services and patients continued to be elígible for Part A.r3

Vr'ith the crcation of Medicare Part C in 1991 ,ta Medicare beneficiaries who ppted for managed care

coverage under Medicare Part C were no longer entitled to have payment made for their care under Part

A. Consistent with.the statutory change, CMS did not incìude Medicare Pa¡t C days in the SSI ratios used

by tbe Medicare contractors to calculaìe DSF| payments for the fiscaì year 2001-2004.15

rr of Health and Human Services.

'2 55 Fed. Pleg.35,990,39,994 (Sept. 4, 1990)'
t3 ld.
14 The Medicare Parr c program didnot begin opelating until lanulq l, 1999- See P.L. 105-33, 199'l HR2015'

coctif ed as 42 U.S.c. S l39;\,i-21 Note (c) i'Enrollment:fransition.Rule.- An individual who is enroìÌed Iin

Meãicarel on Decembãr 3l I 998, with un eligibl" otgani"ation unde¡ . . [42 U S.C. l395mm] shall be considered

to be en¡oiled \,,/ith that organization on January l, 1999, under part C ofTjtle XVIII . . ifthat organization as a

contract under that part foi providing services on January l,1999 " '" This vr'as also known as

Medicare+choice. îhe Medicare Prãscription Drug, Implovement and Modernìzatjon Act of2003 (Pub L 108-

173), enacted on December 8, 2003, replàced the Medicare+choice program with the Dew Medicare Advantage

program under Parl C ofTitle XVIII
lt69 F"d. R"g. 48,918, 49,099 (Aug. ll'2004)'
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No ñrrther guidance rcgarding the treatment of PaÍ C days in the DSH calculation was provided ìrntil the

2004 Inpatient Prospective Payment System ("lPPS") proposed rules were published in the Federal

Register. In that notice the Secretary stated that:

. . . once a beneficíary has elected tojoin an M+C plan, that beneficiary's
benefits are no longer administered under Paft A
. . . . once a benefcîary elects Medicare Part C, those patient dq)s
attribulable to the beneficiary should not be included in Íhe Medicare

/raction of the DSH patient percentage. These parient days should be

included in the count oÍ bral patient days in lhe Medicare fraction (the

denominator), and the patient's days for the M+C beneJiciary who is

also eligible .for Medicaid would be included in the nt'tmerator of the

Medicaîdfriaion . . (emphasis added)ró

The Secretary purpoÍedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS finaì rule,

by noting she was ..revising our regulations at [42 C.F.R.] $ 412.106(bx2xi) to include the days

associatJd with [Part C] beneficiaries in the Medicare fraction ofthe DSH calculation."rT In response to a

comment regarding this change, the Secretary explained that:

. . . Ir/e do agree that once Medicare benefciaries elect Medicare
Part C coverage, they are slill' in some sense' enlitled to benertls

under Medicare ParI A. We agree with the commenter that these

days should be included in the Medjcare fraction of the DSH
calculation. Therefore, we aÍe not adopting as fnal our proposal
stated in the May 19, 2003 proposed rule to include the days

associaîed with M+C benefciarîes in the Medicaid lractiort.
Instead, we are adopting a policy to include lhe palient days for
M+C beneliciaries in the Medicare fraction . . if the beneficiary
is also an SSI recipient, the patient days will be included in the

numerator of the Medicare fraction. We are revising our

regulations at S 4 l2.l 06(bX2)(i) to include the days assocìated

vvith M+C beneficiaries in the Medicare fractìon of the DSFI

calculation.r8 (emPhasis added)

This statement ,ùr'ould ràquire inclusion of Medicare Part C inpatient days in the Medicare fraction ofthe
DSLI calculation.

Alrhough the change in poÌicy regardìng 42 C.F.R. $ 412.106(bx2xB) was included in the August I l,
2004 Fèderal Register, no change 1o the regulatory language was published until August 22,2007 when

the FFy 2008 finaì rule was issued.re In that publication the Secretary noted that no regulatory change

bad in fact occun.ed, and announced that she had made "technical cor¡ections" to the reguìatory language

consistent with the change announced in the FFY 2005 IPPS final rule. As a result, Part C days were

required to be included jn the Medicare fraction as ol October l, 2004.

¡668 Fed. Reg. 27,154,27,208 (May 19,2003).

'7 69 Fed. Reg. ar 49,099.

te 72 Fed. P:eg. 47 ,130,47,384 (A\gt\st 22,2007)



The U.S. Circuit Court for the District of Co lrrmbia in Àtlina Heahhcare Services v. Sebelius,2o vacated

the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision'

Providers' Req uest for EJR

The providers assert that EJR is appropriate because the Secretâry has not acquiesced to the decision in

Atlina. As â result, the 2004 r"guiutiotl requiring Part C days be included in the Part A/SSì fraction and

removed from the Medicaid fraótion remains in effective as set foúh in 42 C.F.R' $$ 412.106(bX2X¡XB)

and (b)(2Xiii)(B). The Providers'point out that th€y have met the timely filing irequirements and the

"n'oìíi 
ií ìonìtóversy and believá that EJR is appropriate since the Board is bound by the reguìation.

Decision of the Board

pursuanr ro 42 U.S.C. $ I 395oo(f)( I ) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017), the Board is

required to grant an EJR request if it determines that (i) the Board has jurisdiction to conduct a hearing on

thJ specificiatter at issue; ánd (ii) the Board lacks the authority to decide a specific legal question relevant

to thl specific mâtter at issue bècause the legal question is_a.challenge either to the constitutionality of a

provisión ofa statute or to the substântive or proceduraì validity ofa regulation or CMS Ruling.

Jurisdictional Determination

The participants in this EJ R request have fi led an appeals involving fiscal years 2007-20 ì 0.

For purposes of Board jurisdiction over a partícipant's.appeal for cost report periods ending prior t:o

Decäm úer 3 1 , 2008 thã participant may demonstrate dissatisfaction with the anrount of Medicare

reimbursement for the appealed issue by claiming the.ssl/Part c issue as a "self-disallowed cost,"

pursuant to the Supreme ðou,t's reasoning s et oirin Bethesda Hospital Association v. Bowen.2t lt'¡ tktal

case, the"Supreme Court concluded that a cost report submitted in full compliance with the Secrel,:Lty's

rules ancl .eluluiions, does not bar a provider from claiming dissatisfaction wíth the amollnt of
reimbursemãnt aÌlowed by the regulations. Further, no statute or regulation expressly mandated that a ,

challenge to the validiry;f a reguÏation be submitted first to the Medicare Contractor where the c'rntlactor

is witho-ut the^ power to award reìmbursement 22

On August 21,2008, new regulat¡ons governing the Board were effective.2l Among the new regtlìations

implemented ín Federal Register notice was 42 C.F.R. $ a05.1835(aXlXii) which required for corit rcpott

peiiods end ing on or after December 3 I , 2008, providers who were self-disallowing specific items had to

äo ,o by folloíing the procedures for filing a cost report.under protest. This regulatory requiremenl was

Jitigateá in Bannel Heàt ÍIospitat v. Burwetl (Banner).2t ln ßanner,rhe provider fiìed its cost re¡:'ort in

Blumberg Ribner/SSM Part C GrouPs
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20 746 F.3d I102 (D.C. Cir.2014)
,' I 0B S. Ct- t 25 5 ( l gss). See also CMS Ruling CMS- I 727-R (in self-disallowing an item, the provider subm its a

cost reporr that co;ptie; with the Medicare payrnent policy for the item and then appeals the jtem to the R('¡iìrd The

Medicare Contractor's NPR would not include any disallowance for the item The provider effectively sell:

disallowed the item.).
22 B¿thesda at I2 58-59.
i' 73 Fed. Reg. 3O 190, 302a0 (lv1ay 23,2008).

'a 201 F, Supp. 3d l3l (D.D C.2016)
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accordance with the applicable outlier regulations and did not protest the addjtional outlier payment it was

seeking. The provider;s request for EJR was denied because the Board found that it lacked jurisdiction

over th-e issue. The Districi Court concluded that, under Bethesda, the 2008 self-disallowance regulation

"oui¿ 
oot U" applied to appeals raising a legal challenge to a regulation or other policy that the Medicare

Contractor could not address.25

The Secretary did not appeal the decision in Banner atd decided to apply the holding to celtain similar

administrative appeals. Éffective April 23, 2018, the CMS.Administrator implemented CMS Ruling

CMS-1727-R wfiich involves dissaiisfaction with the Medicare Contractor determinations for cost report

periods endinþ on or after December 31, 2008 and which began before January 1, 2016, Under this

i,iü"Ñ¡"r" if," Board determines that the specific item_under appeal vias subject to a regllation or

paymî¡t policy tirat bound the Medicare Conìractor and.left it with no authority or discretion to make

puy."nt in tnã manner sought by the provider or appeal, the protest requirements of42 C.F.R' $

ìos.tt:s(uxtXil; were no iongár appìicable. Howevcr, a provider could elect tó self-disalÌow a specific

item deemed non-allowable by filing the matter under protest'

The Board has determined that padicipants involved with the instant EJR requests have had PaIt C dàys

excluded from the Medicaid fraction, had a specific adjustment to the SSI Íìaction, or self-disallowed the

issue sùch that the Board hasjurisdiction to hear their respective appeals ln addition, the participants'

documentation shows that the estimated amount in controversy exceeds $50,000, as required for a group

appeal26 and the appeals were tirnely filed. The estimated amount in controversy is subject to

råóalculation by túå Medicare conhactor for the actual final amount in each case.

Boartì's An aìysis Regardine the App94þd-I9s!9

The appeals in these EJR requests involve the 2007-2010 cost reporting periods, thus the aPPeaìed cost

,"po,tìng perioa, falì squareiy within the time frame applicable to the Secretary's FIY 2005 IPPS rule

UJlng "tiil*g"a. 
The boarã recognizes that the D.C- Circuit vacated this regulation in Allina fo¡ rhe

time"period at issue in these requests. However, the Secretary has not fomally acquiesced to that vacatur

ana, in L¡i, r"gard, has not pubiished any guidance on how_ the vacatrìr is being implemented (e.g , only

ciÁit-wide vãrsus nationwide). See gànãratty Grant Med. Ctr.v. Burwell,204 F. Supp.3d68'71-82

(D.D.C.2016), uppedrtlecl,No.16-5ã14i¡.c.cír.,oct31,2016). Moreover, rhe D.c. circuit isthe

ànly cir"uit tó autå thai has vacated the regulation and, if the Board were to grant EJR, the Providers

-ould huu" th" right to bring suit in ejther the D.C. Circuit or the circÙìt within which they are

locaïed. See 42U.S.C. ç i395oo(f)(1). Based on the above, the Board must conclude that it is othen ise

bound by the regulation for purposes of this EJR request'

Board's Decision Regardins the EJR Requgq!

The Board finds that:

l) it hasjurisdiction over the matter for the subject years and that the Providers are

entifled to a hearing before the Board;

25 Banner at 142.
26 See 42 C.F.R. $ 405'1837
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' 2) based upon the participants' assertions regarding 42 C'F R'

$$ 412.i 06(b)(iXD(B) and (b)(2)(iii)(B), there are no findings of fact for

iesolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42 C'F'R'

$ 405.1867); and

4). it is withoui the authority to decide the legal question of whether 42 C'F'R'

$$ 412.106(bX2XiXB) and (bX2Xiii)(B), are valid'

Accordingly, the Boafd finds that the question of the valid-ity^ of 42 c.F.R. 5 $ 412. i 06(bX2)(i)(B) and

(bX2XiiiiGij properly falls within the provisions of ,4.2lJ.5.C. 
g l395oo(f)( I ) and hereby grants the

È.âìíi"ríì .áqu".ts fãr EJR fo¡ the isbue and the subject years. The Providers have 60

ãuy. tio- the'receipt of this decision to institute the appropriate action forjudicial review. Since there

arã no other issues under dispute in these cases, the cases are hereby closed'

Board Members ParticiÞating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR T}IE BOARD:

4_

Enclosures: 42\J.5.C. $ t395oo(Ð, Scheduìes of Provitlers

cc: Byron Lamprecht (Electronic Maiì w/ Schedules ofProviders)

Vr'ilson Leong, Esq., Federal Specialized Services (Electronic Mail w/Schedules ofProviders)

Ø
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Electronic Deliverv

Michael G. Newell
Southwest Consulting Associates
2805 Dallas Parkway
Suite 620
Plano, TX 75093-8724

Provider Re¡mbursement Review Board
1508 Woodlawn Drìve, Su¡te 100
Baltimore, MO 2L2O7
470-746-2677

stP 2 6 zl]'s

RE: Expedited Judicial Review Determination

17- 1981 G

t'7-1982G

t7-2013G
t7-20t4G

Southwest Consulting 2006 DSH SSI Fraction Part C Days Group 2

Southvr'est Consulting 2006 DSH Medicaid Fraction PaIt C Days Group 2

Southwest Consulting 201 I DSH SSI Fraction Part C Days Group III
South\ùest Consulfing20ll-2012 DSH Medicaid Fraction Part C Days Group

ìProviders'EJR

'? 
,Scc 42 U.S.C. $

3ld.

Request at 4.
t 395wrv(d)(l)-(5); 42 C.F.R. Part 412

Dear Mr. Newell:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' September 6,

2018 requcst for expedited judicial review (EJR) (received September 10,2018) for the above-

referenced appeals. The Board's detemination is set forth below'

The issue in these appeals is:

[W]hether Me<licare Part C patients are 'entitled to benefits' under
Part A, such that they should be counted in the Medicare Part

A/SSI [Supplemental Security Income] fraction and excluded from
the Medicaid fraction numerator or vice-versa.l

Statutory and Reeulatory Background: Medicare DSH Pavment

PartAof the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospìtals for the operating costs ofinpatient hospital serwices under the

prospective payment system ("lrs"¡ z under PPS, Medicare pays predetermined, standardized

amounts p"idi."hu.g", subject to cerlain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.a These cases involve the hospital-specifìc DSH adjustment, which requires the

a See 42 U.S.C. $ l395ww(d)(5).
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Secretary to ptovide increased PPS payments to hospitals that serue a significantly

disproportionate number of low-income patients.)

A hospital may qualify for a DSH a justment based on its disproportionate patient percentage

(,.OfÉ1.u As-a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification u. á DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The DPP is âefined as the sum oftwo fractions expressed as percentages.8 Those two

fractions are refer¡ed to as the "Medicare/ssl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The stature,42 U.S.C. $ l395ww(d)(5)(pxvÐ(l), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numeratol of which is

the number of such hospital's patient days for such period which
were made up of patients who (for such days) wete entitled to

benefits under part A of This subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) weïe entitled to benefits under part A of this subchapter ' ' ' '

(emphasis added)

The Medícare/SSl fraction is computed annually by the Centers for Medicare & Medicaid

Services (.'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's

DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395ww(d)(5)(F)(vi)(If, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period (emphasis

added)

5 See 42tJ.S.C. $ l395ww(dX5XFXiXl); ¿2 c F R S 412 106'
6 See 42 v.S.c. $$ 1395ww(dx5xF)(i)(l) and (d)(5XFXv); a2 C'F R' $ 4 12 106(c)(l)
7 See 42tJ.S.C. $$ r:ls**1a¡s¡1n)(iv) and (vii)-(xiii); 42 C.F R. $ 412 106(d)'
8 See 42 u.S.C. $ l395ww(d)(5)(F)(vi)
e 42 C.F.R. $ 4r2.r06(bx2)-(3).
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The Medicare contïactor determines the number ofihe hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.r0

Medicare Advantage Program

The Medicare program permits its beneficiaries to receive services from inanaged care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs?') is found at 42 U.S.C. $ l395mm. The
shaúte at 42 U.S.C. -q 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrollecl under part B ofthis snbchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the Septembet 4,1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(d)(5)(F)(vi) ofthe AcI 142
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part .A," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to isolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this numbe¡ into the calculation fof the DSH adjustment].
Flowever, as ofl)ecember I, 1987, a field was ìnch¡decl on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
includìng HMO days in the SSl/Medicare percentage [of the DSH
adjustment].12

At that time Medicare Parl A paid for HMO services and patients continued to be eligible for
Part A.13

With the creation of Medicare Pafi C in 1997,t4 }ledicare beneficiarìes who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for theìr

ro ¿2 c.F.R. $ 4r2.lo6(bx4).
rrof Health and Human Services
12 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
t1 Id.
ra The Medicarc Part C program did not begin operating until Janu ary 1, 1999. See P.L. 105-33, I 99? HR 2015,
codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicare] on December 31 I 998, with an eligjble organization under . . [42 U.S.C. 1395mm] shall be considered
to be effolled with that organization on January I , 1999, under pan C ofTitle XVIII . . if that organization as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004. ts

No fuither guidance regarding the treatment of PaÍ C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published ìn
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Pafi A
. . . . once a beneficiary elects Medicare Part C, those patient days
a rihLúa.hle to the heneficiary should not he included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of total patíent days ìn the
Medicare fraction (the denominator), and the patient's days for the
M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicdidfraclion . .. (emphasis
added)r6

The Secretary purportedly changed her position in the Federal fiscal year ('FFY) 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $   12.106(b)(2)(i) to
include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."lT In response to a comment regarcling this change, the Secretary explained that:

. ..l\¡e do agree that once Medicare beneficiaries elect
Medícare Part C coverage, they are still, in some sense,
entitled to benefits ttnder Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare f¡action of the DSH calculation. Therefore, we are
not adopting as final our proposal stated în the May 19, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraction . . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

conrract under that part for providing services on January 1,1999 . . . ." This was also known as

Medicare+Chojce. The Medjcare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Chojce program wilh the new Medicare Advantage

nrograrn ìrndcr Part C of Title XVlll.
1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
r668 Fed. Reg. 27,1 54,2'7,208 (May lg,2oO3).
t1 69 Fed. R€g. at 49,Q99.
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associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regarding42 C.F.R. $ 412.106(bX2XB) was included in the
August 11,2004 Federal Register, no change to the regulatory language was published until
Attgust 22,2007 when the FFY 2008 final rule was issued.re In that publication the Secretary
noted that no regulatory chaage had in fact occurred, and announced that she had made
"technical corrections" to the regulatory language consistent with the change announced in the
FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit Courl for the District of Columbia in I llina Healthcare Services v. Sebelius,2o
vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Furlher, the Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are

"entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare
Part A/SSI fraction and excluded from the Meclicaicl fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the telm "entitled to benefits under Part A" to mean
coverecl or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed
course and announced a policy change. This policy was to include Part C days in the Medicare
Part A/SSI fraction and exclude them from the Medicaid fraction effective October 1,2004.21

In Allina, the Courl affirmed the district court's decision "that the Secretary's final ¡ule was not a
logical outgrowth of the proposed rule."22 The Providers point out that because the Secretary has
not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part
A./SSI fraction and removed from the Medicaid fraction remains in effect as set fo¡th in 42
c. F.R. $ $ 4 1 2.1 0 6(b)(2)(1)(B) and (bX2XiiiXB).

In these cases, the Providers contend that all Parl C days should be excluded from the Part A/SSI
f¡action and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity of the 2004 rule that the Board lacks the authority to grant. The Providers maìntain that

tB Id.
te '12led,, P.eg. 47 ,130, 47,384 (August 22, 2007).
20 746 F. 3d I102 (D.C. Ctr.2014).
2' 69 Fed. Reg. at 49,099.
22 Allina at 1109.
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since the Secretary has not acquiesced to the decision in Allina,lhe Board remains bound by the

regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f (1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the

Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdictional Deterryrjnation

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2006,2011 and 2012.

For purposes of Board jurisdiction over a participant's appeals for cost leport periods ending

prioi to December 31,2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssl/Part c issue as a "self-
disallowed cost,,'pursuant to the Supreme Court's reasoning set out in Bel/?esda Hospital
Association v. Bowen.23 In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.2a

On August 21,2008,new regulations goveming the Board were effective'2s Among the new

regularions implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending cin or after December 31,2008, providers who were self-

disallowing specifìc items had to do so by following the procedures for fìling a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell

lBanner¡.26 ln Banner, the provider filed its cost repoft in accordance with the applicable outlier

regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

Thè District Court concluded fhai, under Bethesda, the 2008 self-disallowance regulation could

not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address'27

,3 108 S. Ct. 1255(19S8). See also CMS Ruling CMS- 1727-R (in self-disallowing an item, the provider submits a

cost report that complies \Ìith the Medicare payment policy for the item and then appeals the jtem to the Board. The

Medjcåre Contractor's NPR would not include any disallowance for the item. The provider effectively self-

d isallowed the item.).
1a Bethesda ut l2i6-59.
25 '13 Fed. Reg. 30,190, 30,240 (May 23,2008).

'z6201 F. Srìpp.3d 131 (D.D.C.2016).
27 Banner at 142.
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The Secretary did not appeal the decision in Ba nner and decided to apply the holding to certain
similar administrative appeals. Effective April 23,2018, the CMS-Administrator implemented
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1,2016, Unde¡ this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ 405.183 5(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21, 2008, the
Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor.specifically revised within the revised NPR.28 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21, 2008.

The Boa¡d has determined that the participants involved with the instant EJR request had Part C
days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board has jurisdiction to hear its respective
appeal. In addition, the participants' documentation shows that the estimated amount in
controversy exceeds $50,000, as required for a group appeal and the participants' appeals were
timely filed. The estimaterl amount in controversy is subject to recalculation by the Medicare
contractor for the actual final amount in each case.

Board's A¡alysis Reeardine the AÞÞealed Issue

The group appeals in this EJR request involves the fiscal years 2006, 2011-2012, thus the
appealed cost reporting periods fall squarely within the time frame applicable to the Secretary's
FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated thìs
regulation in Allina for the time period at issue in these requests. However, the Secretary has not
formally acquiesced to that vacatur and, in thjs regard, has not published any guidance on how
the vacatur is being implemented (e.g., only circuit-wide versus nationwì de). See generally
Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,17-82 (D.D.C. 2016), appealfiled,No.16-5314
(D.C. Cir., Oct 31, 2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated
the regulation and, if the Board were to grant EJR, the Providers would have the right to bring
suit in either the D.C. Circuit or the circuit within which they are located. See 42U.5.C.
g 1395oo(Ð(1). Based on the above, the Board must conclude that it is otherwise bound bythe
regulation for purposes of this EJR request.

Board's Decision Reeardine the EJR Requçsl!

The Board finds that

28 Se€ 42 C.F.R. $ 405.1889(bXl) (2008).
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1) it has jurisdiction ove¡ the matter for the subject years and that the
participants in the group appeals are entitled to a hearing before the
Board;

2) based upon the participants' assertions regarding 42 C.F'R'

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

c.F.R. $$ 4t2.106(b)(2)(i)(B) and (bX2)(iii)(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Providers' request for EJR for the issue and the subject years. The Providers have 60

days fiom the receipt ofthis decision to institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hereby closes the cases.

Board Members Participating:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts

FORTHEBOARD:

Á/7{)
Enclosures: 42U.5.C. $ l395oo(Ð

Schedules of Providers

cc: Bruce Synder, Novitas (Electronic delivery Schedule ofProviders)
Pam VanA¡sdale, NGS (Electronic delivery w/Schedule of Providers)
GeoffPike, First Coast Service Options (Electronic delivery w/Schedule ofProviders)
Mounir Kamal, Novitas (Electronic delivery WSchedule of Providers)
Wilson Leong, FSS (Electronic delivery w/Schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,& Provider Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 21207
470-7A6-2671

Certified Mail

Stephanie A. Webster, Esq.
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1 564

SEP ¿ 6 2¡16

RE: Expedited Judicial Review Determination

Duke 2007 SSI Part C Days CIRP Group
Duke University 2007 Part C Days CIRP
Sanf'ord Health 2012 DSH SSI Part C Days CIRP Group
Sarford Health 2012 DSH Medicaid Fraction Part C Days CtrRP Group
Duke Post 9/30/2004 - 2006 Medicare Part C Days CIRP
CarePoinÍ20t2 SSI Part C Days CIRP Group
CarcPoint2}12 Medicaid Fraction Part C Days CIRP Group

13-3469GC
l5-t 845GC
15-2807GC
15-2809GC
l6-0341GC
16-1500GC
l6-1s02GC

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' September 12,
2018 request for expedited judicial review (EJR) (received September 13, 2018) for the appeals
referenced above. The Board's determination regarding EJR is set foÍh below.

Issue in Dispute:

The issue in these appeals is:

Whether "enrollees in [Medicarc] Part C arc 'cntitlcd to bcncfits' undcr Part
A, such that tþey should be counted in the Medicare lPart A/SSIr] fraction, or
whether, if not regarded as 'entitled to benefits under Part A,' they should
instead be inclùded in the Medícaid fraction" of the DSH2 adjustment.3

Statutory and Regulatorv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective. payment system ("llS"¡.0 Under PPS, Medicare pays predetermined, standardized
amounts per dischalge, subject to certain payment adjustments.5

ì "SSI" is the acronym for "Supplemental Securily Income."

' 
*DSH" 

¡s ihe acronym for "d¡sproportionate share hospjtal."
I Providers' EJR Request at 4.
a ,9¿e .12 U.S.C. g l395ww(dxl)-(5); 42 C.F.R. Pat14l2.
5 td.
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The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.6 These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.T

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("Dfl"¡.s As a proxy for utilization by 1ow-income patients, the DPP determines a hospital's
qualifìcation as a DSH, and it also detemines the amount of the DSH payment to a qualiffing
hospital.e The DPP is defined as the sum oftwo fractions expressed as percentages.lo Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
thcsc fractions consider whether a patient was "entitled to benefits under part 4."

The statute, 42U.5.C. $ 1395ww(dX5)(FXviXD, defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numeratot of which is
the number of such hospital's patìent days for such period which
were made up of patients who (for such days) were entilled to
benefits under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the numbe¡ of such hospital's patient days

for such fiscal year which were made up of patients who (for such

days) were entitled to benefits under part A ofthis subchapter . . . .

(emphasìs added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS'), and the Meclicare contractors use CMS' calculation to compute a hospital's
DSFI payment adjustment.r I

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)Ql), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominâtor of which is the total

6 See 42 U.S.C. $ l395ww(dX5).
1See42lJ.S.C. $ l39sww(d)(s)(F)(i)(l); a2 C.F.R. S 412.106.
8 see 42 U.S.C. $$ l39sww(d)(s)(Fxixl) and (dX5)(F)(v); a2 c F R. $ al2.l06(c)(l)
e See 42tJ.S.c. gg l395ww(d)(5)(F)(iv) and (vii)-(xiii); 42 C.F-R. $ 412 106(d).
t0 See 42 U.S.C. $ 1395ww(d)(5)(F)(vi).
I I 42 C.F.R. ô 412. |16(bx2)-(l).
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number ofthe hospital's patient days for such period. (emphasis
added)

The Medicare contractor determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number ofpatient days in the same period.12

Medicare Advantaee Program

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U,S.C. g 1395mm. The
sTafute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals emolled under tlis section with the organization and entitled to
benefits under part A of this subchapter and eruolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are
referred to as Medicare HMO patient care days.

In the September 4, 1990 Federai Register, the Secretaryl3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1 , 1987, we rryere not able to isolate the clays ofcare associated
with Medica¡e patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DS]I adjustmentl.
Flowever, as of December 1, 198'l , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage lof the DSH
adjustment].ra

At that time Medicare Part A paid for HMO se¡vices and patients continued to be eligible for
Parl A.l5

r2 42 c.F.R. g 4l2.lo6(bx4),
rr of Health and Human Services.
r4 55 Fed. Rcg. 3 5,990, 3 9,994 (Sepr.4, 1990).
ts Id.
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Vr'ith the creation of Medicare Part C in 1997,r6 Medicare beneficiaries who opted for managed
care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C
days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2007-2004.t7

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiar.y elects Medicare Part C, those patient days
attributable to îhe beneficiary should not be included in rhe
Medicare fraction ofthe DSH patient percentage. These patient
days should be included in the count of totql patient days in the
Medicare fraction (the denominator), and the patient's days for the
M+C beneficiary who is also eligible for Medicaid would be
included in the numerator of the Medicaidfractìon . . . (emphasis
added)r8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS
final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a 12.106(b)(2)(i) to
include the days associated with [Parl C] beneficiaries in the Medicare fraction ofthe DSH
calculation."lg In response to a comment regarding this change, the Secretary explained that:

. . . LI¡c do agrcc that once Medicare beneficiaries elect
Medicare Part C coverage, they are stíll, in some sense,
entitled to beneJìts under Medicare Part A. We agree with
the commenter that these days should be included in the
Medicare fraction of the DSH calculation. Therefore, we are
not adopting as final our proposal stated in the May 19, 2003
proposed rule to include the days assocíated with M+C '

beneficiaries in the Medicaidfraction. Instead, we are

f6The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, l997FIR20l5,
codífied as 42U.5.C. g 1394w-21 Note (c) "Erirollment Transition Rule.- An individual who ìs enrolled [in
Medicarel on December 31 1998, with an eligible organization under. . . [42U.S.C. l395mm] shall be considered
to be enrolled with that organization on January l, 1999, under part C of Title XVIII . . if that organization as a
contract under that part for providìng services on January I,1999 . . . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. I0E-
173), enacted on December 8,2003, replaced the Medicare+Choice program \',/ith the new Medicare Advantage
program under Part C of Title XVIII.
¡769 Fed. Reg. 48,918, 49,099 (Aug. I t, 2004).
f 868 F",.1. Reg. 27,154,27,208 (May 19,2003).
re 69 Fed. Ree. ar 49,099.
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adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fractÌon . . .. if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.2o (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculátion.

Although the ohange in policy rcgarding42 C.F.R. $ 412.106(bX2XB) was included in the

August 1 1, 2004 Federal Register, no change to. the regulatory language was published until
Aug,tst22,2007 when the FFY 2008 final rule was issued.2r In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"tech¡ical corrections" to the regulatory language consistent \ryith the change a¡¡ounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of Octobe¡ 1,2004.

The U.S. Circuit Couf for the District of Columbia in I llina Healthcare Services v. Sebelius
(Allina I),22 vacated the FFY 2005 IPPS rule. However, the Secretary-has not acquiesced to that

decision. More recently in Allina Health Servíces v. Price (Allina II),23 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medicare fraction
was vacated by Altína Health Services above. The Court found that the Secretary was required to

undertake notice and comment ruling-making and The 2012 regulation was invalid. Once again,

the Secretary has not acquiesced to this decision.

Providers' Request for E.IR

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to

adopt a new policy to begin counting Part C days in the Medicare Part A/SSI fraction, the

Secretary treated Part C patients as not entitled to benefits under Part A, rather they should be

included'in the Medicaid fraction of the DSH adjustment.2a In the May 2003 proposed rule for
Federal fiscal year 2004, the Secretary proposed "to clarify" her long held position that "once a

beneficìary elects Medicare PaÍ C, those patient days attributable to the bene{ìciary should not

be included in the Medicare fraction of the DSH patient percentage."2s Furlher, the Secretary
went on, "[t]hese days should be included in the count oftotal patient days in the Medicaid
fraction (the denominator), and the patients' days for a [Parl C] beneficiary who is also eligíble

20 ld.
2t 72 Fed,. Reg- 4'/,130, 4'1,384 (August 22, 2007).
22 i46 F.3d 1r02 (D.c. cit.2014).
23 2017 wL 3137976 (D.C. Cir. Jluly 25,2017).
2{ Provide¡s' EJR Request at 4 citing to Allina 746 F.3d at I 105
25 68 Ferl Reg. 

^t 
27,2çt8.
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for Medicaid would be included in the numerator of the Medicaid fraction."26 The Secretary

explained that "once a beneficiary has elected to join a Medicare Advantage plan, that
beneficiary's benefits are no longer administered under Part 4."27

However; in the final rule for the Federal fiscal year 2005, the Secretary reversed course and

adopted a policy to include Part C days in the Medica¡e Part A/SSI fraction and exclude the Pa¡t

C days from the Medicaid fraction effective October 7,2004.28 The Secretary's actions wete
.litigated in Allina I in which the Court concluded that the Secretary's final rule was not a logical
outgro'¡/th of the proposed rule and a vacatur was warranted.2e

The Providers are seeking EJR over the appeal because the Board does not have the authority to

adjudicatc the continued application ofthe 2004 rule and its policy change to the applicable
portion ofthe cost years at issue.3o The Providers point out that the Board continues to be bound

by the regulation on Part C days unless the Secretary acquiesces in fhe Allina court rulings,
which he has not done.3l

Decision of the Board

Pusuant to 42U.5.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to thc constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

J urisdiction

The participants that comprise the group appeals withìn this EJR request have filed appeals

involving fiscal years 2004-2001 and 2072.

For purposes ofBoard jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning sot out in Bethesda Hospital
Association v. Bowen.32 In that case, the Supreme Court concluded that a cost report submitted in

26 Id.
,, Id.
2E 69 Fed Reg.49,099 (Aug. 11,2004).
2e Providers'EJR Request at 5-6.
30 Id. qt I 0, citing 42 C.F.R. $ 405.1 867 ("in exercising its authoriry to conduct proceedings under this subpart, the

Board must comply with all the provisions of TitÌe XVÌII ofthe Act and the regulations thereunder.").

3, 108 S.Cr. 1255(19s8). Se¿ also CMS Ruling CMS-1727-R (in self-disallowing â¡ item, the provider submits â

cost report that complies with the Medicare payment policy for the item and then appeals the iteln to the Roard. The
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full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the power to award reimbursement.33

On August 21, 2008, new regulations governing the Board were effective'3a Among the new

regulátions implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31, 2008, provideis who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. Thislegulatory requirement was litigat ed in Banner Heart Hospital v Burwell
(Banner).35 \n Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlicr payment it was sccking. The provider's
request for EJR was denied because the Board for¡nd tJrat it lacked jurisdiction over the issue.

The District Court concluded ¡hat, wder Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.36

The Secretary did not appeal the decision in B anner and decided to apply the holding to certain

similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruting CMS-1727-R which involves dissatisfaction with the Medicare Conhactor
deteminations for cost report periods ending on December 31,2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under
appeal was subjeot to a regulation ol payment policy that bound the Medicare Contractor and lcft
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by frìing
the matter lìnder protest.

For any participant that files an appeal from a revised NPR issued after August 21,2008, The

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
conbactor specifically revised within the revised NPR.3? The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21,2008-

The Board has determined that the remaining participants involved with the instant EJR request

have had Part C days excluded from the Medicaid fraction, had a specific adjustment to the SSI

fraction (which included Pafi C days), or properly protested the appealed issue such that the
Board has jurisdictìon to hear their respective appeals. The Providers which filed appeals from

Medicare Contractor's NPR would not include any disallowance for the item. The provider effectively self-
disallowed the item.).
13 Bethesda at l2 58-59.
34 73 Fed- Reg. 30, t 90, 30,240 (May 23,2008).
35 201 F. Supp.3d l3l (D.D.C.2016)
36 Banner aÍ 742.
r7 Scc 42 C.F.R. $ 405.1889(bxl) (2008).
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revised NPRs have adjustments to the SSI percentage, as required for jurisdiction. In addition,
the participants' documentation shows that the estimated amount in controversy exceeds

$50,000, as required for a group appeal3s and $10,000 for the individual appeals. The appeals

were timely filed. The estimated amount in controversy is subject to recalculation by the
Medicare contractor for the actual fìnal amount in each case.

Board's Analysis Reeardinq the Appealed lssue

The appeals in these EJR requests involve the 2004-2007 and 2072 cost reporting periods, thus
the appealed cost reporting periods fall squarely within.the time frame applicable to the
Secretary's FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit
vacated this regulation in Allina for the time period at issue in these requests. However, the
Secretary has not formally acquiesced to that vacatur a¡d, in this regard, has not published any
guidance on how the vacatur is being implemented (e.g., only circuit-wide versus
nationwide). See generally Grant Med. Ctr. v. Burwell,204 F. Supp. 3d68,17-82 (D.D.C.
2016), appeal filed,No. 16-5314 (D.C. Cir., OcT31,2016). Moreover, the D.C. Circuit is the
only circuit to date that has vacated the regulation and, if the Board were to grant EJR, the
Providers would have the right to bring suit in either the D.C. Circuit or the circuit within which
they are located. S¿¿ 42 U.S.C. $ 1395oo(fl(1). Based on the above, thè Board must conclude
that it is otherwise bound by the regulation for purposes of this EJR request.

Board's Decision Resardine the EJR Requgg!

The Boa¡d fincls that:

1) it has jurisdiction over the matter for the subject years and that the
participants in these group appeals are entitled to a hearing before the
Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bx2)(iiÐ(B), there are no fìndings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(1XB) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XiXB)
and (bx2xiii)(B) properly falls withìn the provisions of 42 U.S.C. $ 1395oo(f)(1) and hereby
grants the remaining Providers' request for EJR for the issue and the subject years. The

38 Sss 42 C,F.R. $ 405.I 837



Akin Gump DSH Part C Groups
EJR Determination
Case Nos. l3-3469GC et al.
Page 9

Providers have 60 days from the receipt ofthis decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in the cases, the Board hereby closes

the appeals.

Board Members Parti cipølinË

Charlotte F. Benson, CPA
Gregory H. Zieg|et, CPA, CPC-A
Robert A. Everts, Esq.

FOR THE BOARD:

Enclosures: 42 U.S.C. $ 1395oo(f
Schedules of Providers

cc: Bmce Snyder:, Novitas (Electtonic Mail rv/Schedtrles of P¡oviders)
John Bloom. Norìdìan ( Electronic Mail r'v/Schedules of. Providers)
I-aurie Polson. Palmetlo GBA c/o NGS (EÌectlonic Mail w/Scheduies of Providers)
Wilson Leong, (Ëlectlonic Mail w/Schedules of Proviclers)



DEPARTMENT OF HEALTH & HUMAN SERVICES,.k

RE: Expedited Judicial Review Defermination

14-3582GC Tenet FY 2011 DSH-SSI Fraction Medicare Advantage Days Group

14-3 583GC Tenet FY 201 1 DSH Medicaid Fraction Medicare Advantage Days Group

Dear Mr. Keough:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' september 19,

2018 requesr for expedited judicial review (EJR) (received Sêptember 20, 2018). The Board's

determination is set forth below.

The issue in these appeals is

Certified Mail

Christopher L. Keough
Akin Gump Straus Hauer & Feld LLP
i 333 New Hampshire Avenue, NW
Washington, DC 20036-1564

ì Providers' EJR Request at 4.
2 See 42 tJ .5.C. $ l395ww(dXl)-(5):42 C.F.R. Part412.
] Id.
a S¿c 42 U.S.C. $ l395wtv(d)(5).
5 See42L).5.C. $ l39sww(d)(s)(F)(i)(t); 42 c,F.R. $ 4I2.106.

Provider Reimbursem€nt Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, MD 2I2O7
470-7A6-267 7

sEP 2 s 20rg

[W]hether Medicare Part C patients are 'entitled to benefits under

Part A, such that they should ì¡e counted in the Medicare Part

A/SSI [Supplemental Security Income] fraction and excluded from
the Medicaid fraction numerator or vice-versa.l

Statutorv and Regulatory Background: Medicare DSH Pavment

Part A of the Medicare Act cove¡s "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for tle operating costs of inpatient hospital services under the

prospectivè payment system ("PPS").2 Under PPS, Medicare pays predetermined, standardized

amounts peidischarge, subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specifìc factors.a These cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.)
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("DPP").6 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qua.lifuing

hospital.? The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicæe/SSI" fraction and the "Medicaid" fraction. Both of
these fiactions consider whether a patient was "entitled to benefits under part 4."

The statute, 42 U.S.C. $ 1395ww(dX5)GXvÐ(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospitalÈ patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under part A,of fhis subchapter and were entitled to
supplemental security income benefits (excluding any Stâte

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Cente¡s for Medicare & Medicaid
Services C'CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

The statute, 42U.5.C. $ 1395ww(d)(5)(FXviXD, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc not entíîled to benefits under
parr A ofthis subchapter, and the denominator of which is the total
number of the hospital's patient days for such period. (emphasis

added)

The Medicare contracto¡ determines the number of the hospital's patient days ofservice for
which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that
numbei by the total number of patient days in the same period.r0

6 See42tJ.S.c. $$ l395ww(dx5xF)(i)(l) and (d)(sXFXv); ¿2C.F.R $ al2.l06(c)(l).
1 See42U.S.C. $$ 1395wì¡i (dXsXF)(iv) and (vii)-(xiii); 42 C F R. $ 412.106(d).
I See 42U.9.C. $ l395ww(d)(s)(F)(vi).
' 42 c.F.R. g 4 r2. r o6(bx2)-(3).
Io 42 c.F.R. $ 4r2.ro6(b)(4).
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Medicare Advantage ProÊram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The mariaged care statùte implementing payments to health maintenance organizations
("HMQs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for'þayment to the eligible organization under
this section for individuals enrolled under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries en¡olled in HMOs and CMPs prior To 1999 are

refenêd to as Medicare HMO patient care days.

In the Septembe r 4, 1990 Federal Register, the Secretaryr I stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(d)(s)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO. Prior to December
1, 1987, we were not able to ìsolate the days of care associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December I, 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage [of the DSH
adjustmentl.l2

At that time Medicare Part A paid for HMO services and patients continued to be eligible f'or
Part A.13

With the creation of Medicare Part C in 7997,14 Medicare beneficiaries who opted for managed
care coverage under Medica¡e Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Pafi C

rrof Health and Human Services.
¡2 55 Fed. Reg. 35,990, 39,994 (Sept.4,lgg}).
t3 Ìd.
r4 The Medicare PaÌ1 C program did not begin operating until January 1 , 1999. See P.L. 105-33, 1997 HR 2015;
codified as 42 U.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 3 I I998, with an eÌigible organization under . . . [42 U.S.C. l395mm] shail be conside¡ed
to be enÌolled with that organizatjon on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January l, 1999 . . . ." This was also k¡own as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of 2003 (Pub.L. 108-

173), enacted on December 8, 2003, roplaced the Medicare+Choice program with the new Medicar€ Advantage
program under Part C ofTitle XVIII-
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fìscal
year 2001-2004.\s

No further guidance regarding the treatment of Part C days in the DSH calculation was provided
until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributable to the benertciary should nor be included in the

Medicare fraction of the DSH patíent percentage. These patient
days should be included in îhe count oftotal patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ 412.106(b)(2xi) to
include the days associated with [Part C] beneficiaries in the Medica¡e fraction of the DSH
calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . . I4¡e do agree that once Medicare beneficiaries elect
Medicare Part C coverage, they are sTill, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the
Medica¡e fraction of the DSH calculation. Therefore, we are

not adopting as fi.nal our proposal stated in the May I9, 2003
proposed rule to include the days associated with M+C
beneficiaries in the Medicaid fraction. Instead, we are
adopting a policy to ì.nclude the patient days for M+C
beneficiaries in the Medicare fraction . . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ a 12.106(b)(2)(i) to include the days

associated ì¡/ith M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rE (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

1569 Fed. Reg. 48,918, 49,099 (Aug. 11,2004).
r668 F"d. R"g. 27,154,2'7,208 (Mäy 19,2003).
I7 69 Fed. Ree, at 49,099.
tB Id.



Tenet 2011 DSH Part C DaYs GrouPs

EJR Determination
CaseNos. 14-3582GC and 14-3583GC
Page 5

Although the change in poiicy regardiîg42 C.F.R. $ 412.106(bX2XB) was included in the

August 11, 2004 Federal Register, no change to the regulato-ry language was published until

nui¡ist 22,2007 when the FFY 2008 final rule was issued.re In that publication the SecÍetary

noted that no regulatory change had in fact occurred, and announced that she had made
.,technical conections" to the regulatory language consistent with the change amounced in the

F¡y 2005 IPPS final rule. As a result, Pafi C days were required to be included in the Medicare

fraction as of October I,2004.

The U.S. Circuit Coult for the District of Columbia in I llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the secretary has not acqttiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part C patients are
,,entitled to benefits" under Part A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prio¡ to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medica¡e Part A. In the final rule for the FFY 2005, the secretary teversed

course and ãnnounced a policy change. This policy was to include Part C days in the Medicare
part A/SSI fraction and exclude them from thè Medicaid fraction effective October 1,2004'21

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed ru1e."22 The Providers point out that because the Secretary has

tiot acquiesced to the dccision, the 2004 regulation requiring Part C days be included in the Part

A/SSI iraction and removecl from the Medicaid fraction remains in effect as set forth in 42

c.F.R. $ $ 4 1 2.1 0 6 (b)(2)(t)(B) and (b)(2xiiÐ(B)'

In these cases, the Providers contend that all Pafi C days should be excluded from the Parl A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe
Medicaid fraction. To obtain reliel the Providers seek a ruling on the procedural and substantive

validity of the 2004 ntle that the Board lacks the authority to grant. The Providers maintain that

since the Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation. Flence, EJR is appropriate.

Decision of tbe Board

Pursuanr to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),the
Board is required to grant an EJR request if it detetmines that (i) the Board has jurisdiction to

te 72 Fed. Reg. 47,130,41,384 (Augttst 22,200'1)
)o i46 F . 3d I t 02 (D.c. cir. 20 l4).
?ì 69 Fcd. Rcg. at 49,099.
12 Allina at 1109.
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conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

validity of a regu.lation or CMS Ruling.

Jruisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal year 2017.

For pu¡poses ofBoard jurisdiction over a participant's appeals for cost report.periods ending

prior to Decemb er 3I,2008, the participant may demonstate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Court's reasoning set out in Belåesda Hospital
Association v. Bowen.23 In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to thé Medicare Contractor where the contractor is without the power to award reimbursement.2a

On August 21,2008, new regulations goveming the Board were effective.2s Among the new

regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report perio<ìs ending on or after December 31, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v But'well
(Banner).26 In Banner, the provider filed its cost repoft in accordance with the applicable outlier
regulations and did not protest the additional outlier payment iÎ was seeking. The provider's
request lor EJR was denied. because the Board found that it lacked jurisdiction over the jssue.

The District Court concludêd thal, :uiirdér Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare ConÍactor could not address.2T

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain

sìmilar administrative appeals. Effective April23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost reporl periods ending on December 31, 2008 and which began before
January 1, 2016, Under this ruling, where the Board determines that the specific item under

23 108 S. Ct. 1255 (1988). See also CMS Ruling CMS-I727-R (in self-disallowing an item, the provider submits a

cost report that compli€s with the Medicare payment policy for the item and then appeals the item to the Board. The

Medica¡e Contractor's NPR would not include any disallovr'ance for the item. The provider effectively self-
disallowed the item.).
2a Bethesda at 1258-59.

'z5 
73 Fed. Reg. 30,190,30,240 (May'2J,2Ur)E).

2ó 201 F. Supp.3d l3l (D,D.C. 2016)
21 Banner at 142.
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appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on

appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 21 , 2008, the

Board only has jurisdiction to hear that participant's appeal of matters that the Medicare
contractor specifically revised within the revised NPR.28 The Board notes that all participant

revised NPR appeals included within this EJR request we¡e issued after August 21, 2008.

The Board has determined that participants involved \¡/ith the instant EJR. request which appeal

original Notices of Program Reimbursement are governed by the provisions of CMS Ruling
1727-R. The Providers which appealed from revised NPRs had adjustments to the SSI

pèrcentage, as required by 42 C.F.R. $ 405.1889. In addition, the parlicipants' documentation

shows that the estimated amount in controveriy exceeds $50,000, as required for a group

appeaT2e and the appeals were timely filed. The estimated amount in controversy is subject to

recalculation by the Medicare contractor for the actual final amount in each case.

Board's An-alysis Reeardinq the App

The group appeals in this EJR request involves fiscal year 2011 thus the appealed cost reporting
period falls squarely within the time frame applicable to the Secretary's FFY 2005 IPPS rule

being challenged. The Board recognizes that the D.C. Circuit vacated this regulation in AIIina
for the time period at issue in these requests. Howevet, the Secretary has not formally
acquiesced to that vacatur a¡d, in this regard, has not publìshed any guidance on how the vacatur

is bcing implemented (e.g., only circuit-wide versus nationwide). See generally Grant Med. Cîr'
v. Burwell,204 F, Supp. 3d68,ll-82 (D.D.D. 2016),appealfiled,No. 16-5314 (D.C. Cir', Oct

31 ,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located. See 42U.5.C. $ 1395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Board's Decision Regardins the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject year and that the
parlicipants in these group appeals are entitled to a hearing before the
Board;

'z8 See 4? C,F.R. $ 405.1889(bXl) (2008).
2e See 42 C.F.R. $ 405.1 837.
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2) based upon the participants' assertions regarding 42 C'F.R'

$$ 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no findings of fact
for ¡esolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (b)(2)(iii)(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of42 IJ.S.C. $ 1395oo(f)(1) and hereby

grants the Providers' request for EJR for the issue and the subject yea¡. The Providers have 60

days from the receipt of this decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members P arti cipalinË

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOART)

il
Board Member

Enclosures: 42 U.S.C. $ 1395oo(Ð
Schedules of P¡oviders

cc: Mounir Kamal, Novitas Solutions (Certified Mail w/Schedules of Providers)

Wilson Leong, FSS (w/Schedules of Providers)

1øø fr1Ð



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 21207
4lo-786-2677

sEP 2 s 20.lÛ

Electronic Delivery

Daniel J. Hettich, Esq.
King & Spalding, LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006 4706

\

RE,: Expedited Judicial Review Determination

14-1081GC Bon Secours 2009 DSH SSI Fraction Part C Days CIRP

14-l084GC Bon Secours 2009 DSH Medicaid Fraction Part C Days CIRP

14-1591GC Bon Secours 2010 SSI Fraction Part C Days CIRP

l4-1592GC Bon Secours 2010 DSH Medicaid Fraction Part C Days CIRP
ls-2gl4ccBon Secours 201 1 DSH SSI Fraction Part C Days CIRP'
15-2915GC Bon Secours 201 1 DSH Medicaid Fraction Part C Days CIRP
15-3275GC Bon Secours 2012 DSH SSI Fraction Part C Days CIRP

15-327 6GC Bon Secours 2012 DSH Medicaid Fraction Pa¡t C Days CIRP
|6-O229GC Bon Secours 2013 DSH SSI Fraction Part C Days CIRP

16-023OGC Bon Secours 2013 DSH Medicaid Fraction Part C Days CIRP

Dear Mr. Hettich:

The Provider Reimbursement Review Boa¡d (Board) has reviewed the Providers' September 18,

2018 rcquests l-or expeclited judicial review (DJR) (receivetl September 19,2018) for thc abovc-

referenced appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

[W]hether CMS unlawfully treats days for which Medicare Part A
did not make payment, namely Medicare Advantage days which
are paid under Medicare Part C, as days for which patients are

entìtled to benefits under Medicare Part A for purposes of
calculating the Medicare disproportionate share ("DSH")
payment.l

I Providers' EJR Reqùest at l
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Statutory and Regulatory Backeround: Medicare DSH Payment

Part A of the Medicare Act covers "inpatient hospital seryices." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the
prospective payment system ("PPS").'z Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to cafiain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a These cases involve the hospital-specific DSH adjustment, which requires the
Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5

A hospitai may qualify for a DSH adj ustrnent based on its disproportionate patient perceûtage
("Off").u As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also detemines the amount of the DSH payment to a qualifring
hospital.T The DPP is defined as the sum oftwo fractions expressed as percentages.8 Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these f¡actions consider whether a patient \ /as "entitled to benefits under part ,{."

The statute, 42 U.S.C. $ l395ww(d)(5)(FXviXl), defines the Medicare/SSl f¡action as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospitai's patient days for such period which
were made up of patients who (for suoh days) werc entitled to
benefits under part A of lhis subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were made up of patients who (for such
days) were entilled 1o benefits under part A ofthis subchapter . . . .

(emphasis added)

The Medicare/SSi fraction is computed annually by the Centers for Medica¡e & Medicaid
Services ("CMS'), and the Medicare contractors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

The statute, 42 U.S.C. $ 1395wiÀ/(dX5)(FXvi)0D, defines the Medicaid fraction as:

2 See 42U.5.C. $ l395ww(d)(l)-(5); 42 C.F.R. Part 412.
3ld.
4 See 42\J-5.C. $ l395ww(d)(s).
s See 42u.s.C. g l39sww(d)(s)(F)(i)(l); a2 c.F.R. $ 412.106.
6,!ee 42 tI.S.c. $$ l3t5rvrv(dX5XF)(iXI) and (dX5XF)(v); 42 C.F.R. $ 412.106(c)(l).
1 See 42U.5.C. $$ 139sww(d)(5)(F)(iv) and (vii)-(xiii);42 C.F.R. $ 412.106(d),
¿ See 42U.5.C. $ l395ww(d)(s)(F)(vi).
e 42 c.F.R. $ 4 r 2.l o6(bx2)-(3).
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the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not entitled to benefits under
part A of this subchapter, and the denominator of which is the tota.l

number of the hospital's patient dâys for such period. (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.lo

Medicare Advantage Pro gram

The Medicare program permits its beneficiaries to receive services from managed care entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42U.5.C. $ 1395mm. The
staf'Íe at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section fo¡ individuals enrolled under this section with the organization and entitled to
benefits under part A ofthis subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

ln the Septembe¡ 4, 1990 Federal Register, the Secretaryrl stated that:

.tsased on the language of section 1886(tlX5XFXvi) of the AcL [42
U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive ca¡e at a qualified HMO. Prior to December
1 , 1 987, we were not able to isolate the days of care associated

with Medicare patients in HMOs, a¡d therefore, were unable to
fold this number into the calculation lof the DSH adj ustment].
However, as of December | , 1987 , a field was included on the
Medicare Provider Analysis and Review (MEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedicare percentage [of the DSH
adjustmentl.r2

¡o 42 c.F.R. g 412.106(bX4).
rr ofFlealth and }Iuman Services.
r2 55 Fed. Reg. 35,990, 39,994 (Sept. 4, 1990).
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At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Pafi A.r3

With the creation of Medicare.Part C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.ts

No frirther guidance regarding the treatmeht of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered unde¡ Part A
. . . . once a beneficiary elects Medicare Part C, those paîient days

attributable to the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of lotal patient days in the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in the numeralor of the Medicaidfraction . . . (emphasis

atlcled)r6

The Secretary purporledly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

linaì rule, by noting she was "revìsing our regulations at [42 C.I.R.l $ a 12.10ó(b)(2)(i) to
include the days associated with [Part C] beneficiarics ill thc Mcdicalc fractior of thc.DSH
calculation."lT In response to a corrìment regarding this change, the Secletary explained that:

. .. We do agree that once Medícare beneficiaries elect
Medicare Part C coverage, they are still, in some sense,

entiÍled Io benefits under Medicare Part A. We agree with
the commenter that these days should be included in the

t3 Id.
14 The Medicare Part C program did not begin operating until January l, 1999. Se¿ P.L. 105-33, 1997 HR 2015,

codifiecl as 42lJ.S.C. g 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Medicarel on December 31 l998, r,ith an eJigible organization under . . [42 U.S.C. 1395mm] shall be considered
to be eÌìrolled with that organization on January l, 1999, under part C ofTitle XVIIL . ifthat organization as a

cont¡act under that part for providing services on January l,1999 . . . ." Tltis was also known as

Medicare+Choice. The Medicare Prescription Drug, Improvement and Modemization Act of2003 (Pub.L. 108-

l?3), enacted on December 8, 2003, repÌaced the Medicare+Choice program with the new Medicare Advantage
progrûm under Part C ofTitle XVIII.
1569 F€d- Reg. 48,918, 49,099 (Aue. 11,2004).
i668 Fed. Reg. 27,154,2'7,208 (May 19,2003).
17 69 Fed. Reg. at 49,099.
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Medicare fraótion of the DSH calculation. Therefore, we are

not adopring as final our proposal staîed in the May 19, 2003
proposed rule to include the days ossociated wiîh M+C
beneficiaries in the Medicaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneJìciaries in the À[edícare fraclion. . , ' if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated \¡/ith M+C beneficiaries in the Medicare fraction
of the DSH calculation.rs (emphasis added)

This statement wouitl require inclusiolr of Medicare Part C inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bX2XB) was included in the

August I 1, 2004 Federal Register, no change to the regulato^ry language was published until
A¡g¡st22,2007 when the FFY 2008 final rule was issued.re ln that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical cor¡ections" to the regulatory language consistent wilh the change arurounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court fo¡ the Distriot of Columbia in Allina Healthcare Services v. Sebelius,zo

vacated the FFY 2005 IPPS rule. The Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The issue under appeal in these cases involves the question ofwhether Medìcare Pafi C patients

are "entitled to benef,rts under Part 4," thereby requiring them to be counted in the Medicare

Pafi A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From
1986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medicare Parl A. In the final rule for the FFY 2005, the Secretary reversed

course and an¡ounced a policy change. This policy was to include Part C days in the Medicare
Pafi A/SSI fraction and exclude them from the Medicaid fraction effèctive October 1,2004.21

In Allina, the Court affirmed the district court's decision "that the Secretary's final rule was not a

logical outgrowth of the proposed ruIe."22 The Providers point out that because the Secretary has

t8 ld.
te 1 7 F ad. IRcg. 4 7,1 30, 47,3 84 (August 72, 7007 ).
10 746 F. 3d, l r 02 (D.c. cir. 2014).
2r 69 Fed. Reg. at 49,099.
22 Allina 

^t 
1lO9.
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not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Part
A/SSI fraction and removed from the Medicaid fraction remains in effect as set forth in 42

C.F.R. $$ 412.106(b)(2)(lXB) and (bX2XiiÐ(B). In these cases, the Providers contend thal all
Part C days should be excluded from. the Part A/SSI fraction and the Medicaid-eligible Part C
days should be included in the numerator of the Medicaid fraction. To obtain relief, the
Providers seek a ruling on the procedural and substantive validity ofthe 2004 rule that the Board
lacks the authority to gant. The Providers maintain that, since the Secretary has not acquiesced
to the decision in Allina,Ihe Board remains bound by the regulation. Hence, EJR is appropriate.

Decision of the Board

Pulsuarìt to 42U.5.C. $ 1395oo(f(1) and the regulations at 42 C.F.R.$ 405.1842(fl(1) (2017), the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a
specific legal question relevant to the specifrc matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appeals within this EJR request have filed appeals
involving fiscal years 2009-2013.

For purposes ofBoard jurisdiction over a participant's appeals for cost report periods ending
prior to December 31, 2008 the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cÒst," pursuant to the Supreme Coufl's reâsoning set oüt in Bethesda Hospital
Association v. Botven.23 In that cose, the Supreme Court concluded thot o cost rcport submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute
or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to the Medicare Contractor where the contractor is without the poì /er to award reimbu¡sement.24

On August 21, 2008, new regulations goveming the Board were effective.25 Among the new
regulations implemented in Federal Register notice was 42 C.F.R. g a05.1835(a)(1)(ìi) which
required for cost reporl periods ending on or after December 3 1, 2008, providers who were self-
disallowing specific items had to do so by following the procedures for filìng a cost report under
protest. This reguìatory requirement was litigated in Banner Heart Hospital v. Burwell

'3 108 S. Ct. 1255 (1988). See a/so CMS Ruling CMS-1727-R (in seJf-disallowing an item, the provider submits a
cost report that complies rryith the Medicare pa).rnent poÌicy for the item and then appeals the item to the Board. The
Medicare Contractor's NPR would not inçlude anv disallo'¡,,ancç for the itcm, The provider effectìvely sclf-
disallowed the item.).
7¿ Beth¿stlu ut I258-59.
25 73 l'ed. Reg. 30,190, 30,240 (May 23,2008).
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2t Banner at 142.

(Banner).26 In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.
The District Court concluded tJ¡at, under Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regùlation or other policy that the
Medicare Cont¡actor could not address.2T

The Secretary did not appeal the decision in Banner and decided to apply the holding to certain
similar administrative appeals. Effpctive Apri|23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 3 1, 2008 and which began before
January 1,2016, Under this ruling, where the tsoard dete¡mines that the spécific item under
appeal was subject to a regulation or payment policy that borurd the Medicare Contractor and left
it with no authority o¡ discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(l)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

The Board has determined that padicipants involved with the instant EJR requests have had Part
C days excluded from the Medicaid fraction, had a specific adjustment to the SSI fraction, or
properly protested the appealed issue such that the Board hasjurisdiction to hear their respective
appeals. In addition, the participants' documentation shows that the estimated amount in
controversy exceeds $50,000, as required f'or a group appeal2s ¿ind the Provider appeals were
tirnely filed. The estirnated arnount in corltÌovelsy is subject to recalculation by the Medir:are
contractor for the actual final amount in each case.

Board' s Analysi s Re eard in g the Appçalçd-llsue

The group appeals in these EJR requests involve fiscal years 2009- 2013, thus the appealed cost
reporting period falls squarely within the time frame applicable to the Secretary's FFY 2005
IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.9., only circuilwide versus nationwide). See generally Grant Med. Ctr.
v. Burwell,204 F. Supp. 3d 68,17-82 (D.D.C. 2016), appealfiled, No. l6-5314 (D.C. Cir., Oct
31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Board were to grant EJR, the Providers would have the dght to bring suit in either the
D.C. Circuit orthe circuit within which they are located. See 42U.5.C. $ l395oo(f)(l). Based
on the above, the Board must conclude that it is otherwise bound by the regulation for purposes
of this EJR request.

'z6201 F. Supp.3d l3l (D.D.C.20l6)

28 See 42 C.F.R. $ 405.I 837
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Board's Decision Resarding the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subj ect years and that the
participants in the group appeals are entitled to a hearing before the
Board;

2) based upon the participants' assertions regarding 42 C.F.R.
gg 412.106(bX2XiXB) and (bX2XiiÐ(B), there are no frndings of fact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42
C.F.R. $ 405.1867);and

4) it is without the authority to decide the legal question ofwhether 42
c.F.R. $$ 412.106(b)(2)(i)(B) and (bX2XiiÐ(B), are valid.

Accordingly, the Board finds that the question ofthe validity of42 C.F.R. $$ 412.106(bX2XÐ(B)
and (b)(2)(iii)(B) properly falls within the provisions of42 U.S.C. $ 1395oo(f)(1) and hereby
grants the Provide¡s' requests for EJR for the issue and the subject year. The Providers have 60
days from the receipt of this decision to institute the appropriate action for judicial review. Since
this is the only issue under disputê, the Board hereby closes the cases.

Board Members Particip4li¡g

Charlotte F. Benson, CPA
Gregory H. Ziegler, CP^, CPC^A
Robef A. Evafs, Esq.

FOR THE BOARD:.
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