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RE: Experlilerl Judicial Review Determination

I Providers' EJR Request at 1.
2 See 42tJ.S.C. $ 1 39sww(d)(l)-(5); 42 C.F .R. Part 4t2.
3 Id.
a.See 42 U.S.C. $ lJ95ww(dX5).
5 See 42r.).5.C. $ 1395ww(dX5XF)(iXI); ¿2 C F.R. S 412.106.

Statutory and Requl¡torv Backsround: Medicare DSH Pavment

Part A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs ofinpatient hospital services under the

proipecti.t e payment system ("PPS").2 Under PPS, Medicare pays predetermined, stan<lardized

ãmounts peidischarg", subject to certain payment adjustments.3

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.a Th".e cases involve the hospital-specific DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.5
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Dear Ms. Philp:

The Provider Reimbursement Review Board (Board) has reviewed the Provider's September 20,

201g request for expedited judicial review (EJR) (received september 21, 2018). The Board's

determination is set forth below.

The issue in these appeals is:

[W]hether inpatient days attributable to patients enrolled in
. Medicare Part C plans should be included in the Medicaid

percentage or the Medicare/Supplemental Security Income
percentage of the disproportionate share hospital ('DSH")
calculation.l
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A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

(,.DPP').6 As a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.? The DPP is defined as the sum of two fractions expressed as percentages.s Those two

fraCtions are refer:red to as the "Medicare/SSI" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient u/as "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(dX5)(FXvÐ(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number ol such hospital's patient days for such pcriod which
were made up of patients who (for such days) were entìtled to
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefts under parî A of this subchapter . ' . '
(emphasis added)

The Medicare/ssl fraction is computed amually by the centers for Medicare & Medicaid

Services C'CMS'), and the Medicare contractors use CMS' cal¡ulation to compute a hospital's

DSH payment adjuslment.e

Tlre statute, 42U.5.C. $ 1395ww(dX5)(F)(viX[), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days for such period which
consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who were not enlitled to benefits under
part A of this subchapter, and the denominator of which is the total

number ofthe hospital's patient days for such period. (emphasis

added)

'lhe Medicare contractol determines the number of the hospital's patient days of service for

which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.Ì0

6 see 42IJ.5.c. $$ l39sww(d)(5)(F)(i)(I) and (dX5)(FXv); a2 c.F R $ a 12.106(c)(l).
1 See 42rJ.S.c. $$ l39sww(d)(s)(FXiv) and (vii)-(xiii);42 C F R $ 412.106(d).
8 See 42 U.S.c. 5 1395ww(d)(5x!Xvi).
e 42 C.F,R. $ 4 r2.106(bx2)-(3).
ro ¿z c.F.R. $ 4l2.ro6(bx4).
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Medicare Advantage Program

The Medicare program pemits its beneficiaries to receive services from managed care entities.

The managed care statute implementing pa1'rnents to health maintenance organizations

("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S'C. $ 1395mm. The

statule at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section fo¡ individuals en¡olled under this section with the organization and entitled to

benefits under pärt A 0f this subuhapter alttl eruulled uttler part B of this subchapter . . ."

Inpatient hospital days f'or Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4, ß9A Federal Register, the Secretaryrr stated that:

Based on the language of section 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the

disproporlionate share adjustment computation should include

"patients who were entitled to benefits under Part ,A," we believe

it is appropriate to include the days associated with Medicare
patients who receive care at a qualified HMO' Prior to December

1,1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore' were unable to

f'old this number into the calculation [of the DSH adjustment].

However, as of December 1,1987, a field was included on the

Medicare P¡ovider Analysis and Review (MEDPAR) file that

¿rllows us to isolate those IIMO days that were associated with
Medicare patients. Therefore, since that time we have been

incÌuding HMO days in the SSVMedicare percentage [of the DSH
adjustment].l2

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l3

With the creation of Medicare Parl C in 1997,14 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C we¡e no longer entitled to have payment made for their

care under Part A. Consistent \¡/ith the statutory change, CMS did not include Medicare Part C

rrofHealth and Êuman Services.
¡2 55 Fed. Reg.35,990,39,994 (Sept.4, 1990).
t3 ld.
14 The Medicare Part C program did not begin operating until January 'l,1999 See P L. 105-33, ì 997 HR 2015,

codified a.s 42 U.S.C. S 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decembãr 3 I 1998, with an eligible organization under . . . [42 U.S.C, l395mm] shall be considered

to be enr;lled vyith that organization on January I, 1999, under part C ofTitle XVIII . . ifthat organ¡zation as a

contlaut Under that parL fur providirrg scr vices o| Jartuaty |, 1999 . . . ." I his ,¡/as also known as

Medìcare+Choice. îhe Meáicare Prèscription Drug, Improvement and Modemization Act of2003 (Pub.J.. 108-

I ?3), enacted on December 8, 2003, replaced the Medicare+Choice program with the new Medicare Advantage

prograrn under Part C of Title XVIII.
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days in the SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal
year 2001-2004.15

No further guidance regarding the treatment of Palt C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A

once a beneficiary elects Medicare Part C, those patient days

attrìbutable to the beneJìciary should not be included in the

Medicare fraction of the DSH patìent percentage. These palient
døys should be included ín the count of totql patient days in the

Medicare fraction (the denominator), and the patìent's days Jbr the

M+C beneJìciary who is also eligible for Medicaid would be

included Ìn the numerator of the Medicaidfraction . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising ouzregulations at [42 C.F.R.] $ a12'106(bX2Xi) to

include the days associated with [Part c] beneficiaries in fhe Medicare fraction of the DSH

calculation."lT In response to a comment regarding this change, the Secretary explained that:

. . - Ile do agree that once Medicare beneficiaries elect

Medicare Part C coverage, they ate still, in some sense,

entitled to benefits under Medicare Part A, We agree with
the commenter that these days should be included in the

Medicare fraction ofthe DSH calculation. Therefore, we are

not adopting as Jìnal our proposal stated ín the May I9, 2003
proposed rule to include the days associated with M+C
bene.ficiaries in the Medicaidfraction lnstead, we are
adopting a policy to include the patient days for M+C
beneJìciaries in The Medicare fraction. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerato¡ of the Medicare fraction. We are revising our
regulations at $ 412.106(b\2)(i) to include the days'

associated with M+C beneficiaries in the Medicare fraction
ofthe DSH calculation.rs (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction ofthe DSH calculation.

1569 Fed. Reg. 48,918,49,099 (Aug. I l, 2004).
ró68 ned. Reg. z?,154,27,208 (May 19,2003).
r? 69 Fed. Reg. at 49,099.
t8 Id.
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Although the change in policy rcgarding 42 C.F.R. $ 412.106(bX2)(B) was included in the

August 11, 2004 Federal Registe¡ no change to the regulato^ry language was published until
August 22, 2007 when the FFY 2008 final rule was issued.re In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical conections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Courl for the District of Columbia in l//ina Healthcare Services v. Sebelius

(Allina),2o vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not

bindinþ in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Provider's Request for E,IR

The Provider contends that the Secretary's policy, alnounced in the FY 2005 IPPS rule, to

include Part C days in the Medicare/SSl fraction and to exclude such days for dual-eligibles from
the Medicaid fraction, is procedurally and substantively invalid under the Medicare statute and

the Administrative Procedure Act. Further, the Provider asserts the application ofthis policy to

its cost reporting periods at issue here also contravenes the D.C. Circuit's decision to vacate the

rule in Allina.

The Provide¡ believes that the Secretary's policy violates the Medicare statute a¡d is invalid.
The Provider points out that patients enrolled in a Medica¡e Part C plan receive their benefits

under Part C of the Medica¡e statute, not Part 4.21 Accordingly, these patients are not "entitled

to benefits under Part A" for the purposes of calculating DSI I reimbursement. The Providcr
asserts that any policy that includes Part C days in the Medicare/SSl fraction (and excludes Part

C days attributable to Medicaid-eligible patients from the Medicaid fraction) is contrary to and

an unreasonable interpretation of the Medicare statute. The Provider reasons that the days

attributable to Medicaid-eligible patients enrolled in a Part C managed care plan should be

included in the Medicaid percentagc of the Medica¡e DSH calculation and excluded from the

numerator and the denominator of the Medicare/SSI fraction.

Further, the Provider argues that, the FY 2005 IPPS rule purporting to change the DSH policy for
Part C days was promulgated in violation of the Medicare statute and the APA, and is, therefore,

invalid. The Secretary is alleged to have failed to have provided adequate notice to the public of
the proposed regulation to give interested persons an opportunity to comment.22 The Provider
believes that the Secretary flouted the requirements when the 2005 rule announced his
interpretation to include Part C days in the Meclicare/SSl fraction and exclude the days from the

Medicaid fraction. The Provider contends that the Secretary did not draft the 2003 proposed

IPPS rule in a manner that "interested parties 'should have anticipated' that the change was
possible" and shoulcl have filed comments during the notice a conunent-and-comment period.

te 72 Feð,. Reg. 47 ,130, 47 ,384 (August 22,2007).
20 746F.3d l102 (D.c. cir.2ot4).
2t See 42lJ.S.C. $ 1395\rv-21.
22,S¿e s ILS.c. $ -553(b)-(c);42 U.S.C. $ l395bh(bxl) and 42 U S.C. $ 139shl(a)(2).
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As a result, tlie FY 2005 rule, which was codificd in 2007 without notice and comment rule-
making procedures.

The Provider believes the Board must grant the request for EJR because it hasjurisdiction over

the appeals, but lacks the auihority to decide the validity of 42 C.F.R. $ 412.106(b)(2)(iXB) and

(bx2xiiÐ(B).

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(l) (2017),the
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the autlority to decide a

specifìc legal question relevant to the specifio matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural

valitlity oI a regulation or CMS Rulitrg.

Jurisdictional Determination

The Provider in this EJR request has fìled appeals involving fiscal years 2006 through 2010.

For purposes of Board jurisdiction ovef a participant's appeals for cost report periods ending
prior to December 31, 2008, the participant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the SSI/Part C issue as a "self-
disallowed cost," pursuant to the Supreme Courl's reasoning set o]ut in Bethesda Hospital
Assocíation v. Bowen.23 In that oase, the Suprerne Courl concluded that a cost repof submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to thð Medicare Contiactor where the contractor is without the power to award reimbursement.2a

On August 21, 2008, new regulations governing the Board were effective.2s Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which
required for cost report periods ending on or after December 31,2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was litigated in Banner Heart Hospital v. Burwell
(Banner).26 In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded that, under Bethesda, fhe 2008 self-disallowance regulation could

,r I08 S.ct. 1255(19s8),,S¿¿alraCMSRulingCMS-1727-R(insçlf-disallowinganitem,theprovidersubmitsa
cosr report that complies with the Medicare payment poìicy for the item and then appeals the it€m to the Board. The

Medicare Contractor's NPR would not include any disallowancc for thc item. The provider effectively self-
disallowed the item.).
2a Bethe;da at I258-59.
25 ?3 Fed. Reg. 30,190,30,240 (May 23,2008).

'zó201 F- Supp.3d l3l (D.D.C.2016).
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not be applicd to appeals raising a legal challenge to a regulation or other policy that the
Meclicare Contractor could not address,2T

The Secretary did not appeal the decision in Banner and decided to apply the holding to ceÍain
similar administrative appeals. Effective April 23, 2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
determinations for cost report periods ending on December 31, 2008 and which began before
January 1 , 201 6, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the man¡rer sought by the provider on

appeal, the protest requirements of 42 C.F.R. $ a05.1 83 5(a)( 1)(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matter under protest.

For any participant that files an appeal from a revised NPR issued after August 2l,200\,the
Board only hasjurisdiction to hear that participant's apPeal of matte¡s that the Medicare
contractor specifically revised within the revised NPR.28 The Board notes that all participant
revised NPR appeals included within this EJR request were issued after August 21 ,2008.

The Board has determined that participant involved with the instant EJR tequest which appealed

original Notices of Program Reimbursement are govemed by the provisions of CMS Ruling
1727 -R. 'l he Provider's case (case number 1 3-3 03 6) which was appealed from a revised NPR
had an adjustment to the SSI percentage, as required by 42 C.F.R. $ 405.1889. In addition, the
participant's documentation shows that in each case that the estimated amount in controversy
exceecls $ 10,000, as required for an individual appeal2e and thc appcals wcrc timcly filcd. The
estimated amount in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case.

Board's Analysis Regardins the Appg4ig(l I!Êue

The appeals in this EJR request involve fiscal years 2006 through 2010 thus the appealed cost
reporting periods fall squarely within the time frame applicable to the Secretary's FFY 2005
IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation
in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiescecl to that vacatur and, in this regard, has not published any guidance on how the vacatur
is being implemented (e.g., only ci¡cuit-wide versus nationwide). See generally Grant Med. Clr.
v. Burwell,204 F. Supp. 3d68,17-82 (D.D.C.2016), appealfled,No. 16-5314 (D.C. Cir'-, Oct
31,,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation
and, if the Boa¡d were to grant EJR, the Providers would have the right to bring suit in ejther the

D-C. Circuit or the circuit within which they are located. See 42 U.S.C. $ 1395oo(f)(1). Based
on the above, the Roard must conclude thaf it is otherwise bound by the regulation for purposes
of t his EJR request.

11 Banner at 142.
28 See 42 C.F.R. $ 405.1889(bXl) (2008).
2e See 42 C.F.R. $ 405.1835.
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Board's Decision Reeardine the EJR Requgg!

The Board finds that:

1) it has jurisdiction over the mattel for the subject years and that the

Provider in these appeals is entitled to a hearing before the Board;

2) based upon the participant's assertions regarding 42 C-F-R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C,F.R. $ 405,1867);and

4) it is witltout the authority to decide the legal question of whether 42

c.F.R. $$ 412.106(b)(2)(i)(B) and (bX2)(iii)(B), are valid.

Accordingly, the Boa¡d hnds thatthe question of the validity of 42 C.F.R. $$ 412.106(bX2XÐ(B)

and (bX2XiiiXB) properly falls within the provisions of 42 U'S.C. $ 1395oo(f)(l) and hereby
grants the Provider's request for EJR for the issue and the subject yea¡s. The Provide¡ has 60

days from the receipt ofthis decision to.institute the appropriate action forjudicial review. Since

this is the only issue under dispute, the Board hereby closes these cases'

Board Members ParticipelirìË

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.

FOR THE BOARD:

4m-u^(M
Enclosures: 42 U.S.C. $ i395oo(Ð

cc: Mounir Kamal, Novitas Solutions (Electronic Mail)
Wilson Leong, FSS (Electronic Mail)
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Lorraine Frewert, Appeals Coordinalor
Noridian Healthcare Solutions c/o
.Cahaba Safeguard Administrators (J-E)
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Fargo, ND 58108-6782

RE: JurisdictionalDetermination
Califomia Pacific Medical Center - Davies Campus

Provider No.: 05-0008
FYEs: December 31,2008
PRRB CaseNo.: 13-1265

Dear Mr. Jaeger and Ms. Frewert:

This case involves Califomia Pacific Medical Center - Davies Campus' ("California Pacific" or
"Provider") appeal of its Medicare reimbulsement foi the hscal year ending ("FYE") on

l)ecember 31, 2008. The Provider Reimbursement Review Board ('PRRB" or "Boarcl") has

reviewecl Califomia Pacific's documentation in response to the Medicare Contractor's July 25,

201 7 Jurisdictional Challenge. Following review of the documentation, the Board finds that it
tloes ¡ot have j urisdiction to hear California Pacific's Capital DispropoÍionate Share Hospital
('DSH') reimbu¡sement iss¡e, dismisses this issue from the instant appeal and, as this issue was

the only remaining issue, closes PRRB Case No 13-1265.

Pertinent Facts

On Ma¡ch 25,2013, the Board received Califomia Pacific's request for a hearing ("RFH')
regarding its October 5, 2012 Notice of Program Reimbursement ('NPR') for the cost reporting
period ending on December 31, 2008. In its RFH, Califomia Pacilic lists six issues lbr a¡rpeal,

but following California Pacific's requests to transfer most of the issues to group appeals. the

instant case was left with only one issue-lssue 6, Capital DSH "Conection of Calculation
Etror."

On July 26,2017,The Board received the Medicare Contractor's Jurisdictional Challenge (dated

July 25,2017) inwhich the Contractor questions the Board's jurisdiction to consider California
Pacific's Capital DSH issue.r Vy'ithin its Jurisdictional Challenge, the Contractor argues that

ì The Medicare Contractor's Jurisdictional Chalìenge questions Board jurisdiction to hear a "sub-part" oftwo issues

that were transferred to group appeals. The two issues are lssue 3, DSH SSI Part C Managed Care Days lnclusion in

SSI Rario, and lssue 4, óSH SSI purt ¡ Managed Care Days Incìusion ¡n SSI Ratio. RFH TAB 3 at 1. Wilhi¡r its

Jurisdictional Challenge, the Medicare Contractor argues that the Board does not have j urisd iction to hear ¡ran of
California pacific's lsiues 3 and 4, namely the porlions of the issues pertaining to the low income Patient ("LIti")
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Califomia Pacific did not certify, on its cost report, that it qualified for Capital DSH, thus its

Capital DSIì issuc is a "calculation error" and not an appeal from the Medicare Contractor's
final determination.2

California Pacific filed a response to the Medicare Contractor's Jurisdiciional Challenge in its

Final Position Paper.

Board's Analvsis and Decision

Issue 6-Capital DSH Reimbursement

Within its RFH, Califomia Pacific titles its Issue 6 as "Correction of Cost Report Error-Capital
DSH Worksheet L."3 When describing this issue, California Pacific states the following:

This issue is not the result of a specific adjustment' This issue is derived from a cost

report software mathematical flow through and calculation error.

[T]he SSI ratio did not automatically flow from Worksheet E, Part A, Line 4 to
Worksheet L, Part I, Line5. This clerical grror resulted with no capital DSH
reimbursement thereby denying valid reimbursement.a

ln its Jurisdictional Challenge. the Medicare Contractor argues that in order to qualiFy for Capital

DSH reimbursement, a provider must certify, on the cost report, that "it qualifies to be

reir¡rl¡ursed pursuant to 42 C.F.R. 5 412.320, by responding to the question on worksheel s-2,

Line 36.01 with ..Y" for Tirle XVIII[,]" but Califomia Pacific responded with "N" indicating that

it did not qualiff for Capital DSH reimbursement.") The Medicare Contractor goes on to state

that based upon the provider's response to the th¡eshold question described prior, the Meclicare

contractor did not make a determination regarding capital DSH when it settled califomia
Pacific's cost report. The Medicare Contractor also points out that Califomia Pacific did not

include any protested amounts on its as-filed cost report.

Applicable Regulatory Provisions and Board's Analysis

adjustment for lRFs. Jurisdictional Challenge at 2. In its Final Position Paper, Califomia Pacific states that it
tránsferred its Issues 3 and 4 to common issue related party ("ClRP") group appeals, thus leaving only lssue 6 in the

instant.appeal. Caljfomia Pacific's Final Position Paper at 2, l3-14, and l5-16. As such, the portion of the ¡zledicare

Contractor's Jurisdictional Chalienge perlaining to the LlP "sub-issues" will be addressed withirì the respeclive

CIRP group appcals.
2 Medicare Contractor's July 25,2011 Jurisdictional Challenge at 3-4.
3 RFI-I rAB 3 at | .

4 RFI-I TAB 3 at 8-9.
5 Jurisdictjonal Challenge at 2 (emphasis omitted)
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Applicabte Regulatory Provisions and Board's Analysis

Pursuanr to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2012), a providrrr has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controYersy is

$10,000 or more, and the request for hearing is filed within 180 days ofthe date ofreceipt of the

final derermination. Under 42 C.F.R.'$ 405.1835(a)(1) (2012), a provider has preserved ils right
to claim dissatisfaction with the amount of Medicare payment for a specific item at issue by

either (i) including a claim for the specific item on its cost report for the period where the

provider seeks payment that it believes to be in accordance with Medicare policy; or (ii) t:ffective

with cost reporting periods that end on or after December 31, 2008, self-disallowing the specific

item by fol.lowing the applicable procedures for filing a cost repoft under protest where ttu:

provider seeks payment that it believes may not be in accordance with Medicare policy.

The Medicare conhactor claims that california Pacific's "N" response to the capital DSI'[
question on the cost report resulted in its lack of Medicare reimbursement for this item wh.en the

Contractor settled the cost report. In its Final Position Paper, Califomia Pacific describes its
issue as a "clerical error"6 but does not explain how, under the pertinent regulations, the l:loard

has jurisdiction to review such a clerical error within the context of a Board hearing. Therefore,
the Board finds that California Pacific has not preserwed its right to claim dissatisfaction .¡¡ith the

amount of capital DSH Medicare payment as required under 42 c.F.R. $ 405.1835(a)(1) thus it
does not have jurisdiction to hear California Pacific's appeal ofthis issue and dismisses il from
the instant case. As Califomia Pacific states that this is the only issue remaining in the aprpeal,

the Board hereby closes the case.

Review of this determination may bc available under the provisions of 42 U.S.C. $ 1395c,o(l)

and 42 C.F.R. $$ 405.1875 and405.1877.

Bo a rd Mç¡sbçre-Pi4¡.qipating :

Charlotte F. Benson, CPA
Gregory Ziegler, CPA, CPC-A
Rob Evarts, Esq.

For the Boa¡d:

Board Member

Enclosures: 42\J.S.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 and405.l8l7

Jenod Olszewski, Federal Specialized Services
Wilson Leong, Federal Specialized Services

6 Califomia Pacific's Final Position Paper at l9
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Daniel Hettich
King & Spalding, LLP
1700 Pennsylvania Avenue NW
Washington, DC 20006

Mounir Kamal, Director JH
Novitas Solutions, Inc.
Union Tnrst Building
501 G¡ant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDetermination
Ardent Health Services 2007 & 2008 Part C Days LIP Adjustment CIRP Group
Ardent HS 2009-201I Medicare Part C Days LIP Adj. CIfuP Group
Provider Nos.: 32-3028, 37-T001
FYEs: 6/30/2007, 8/3112007, 8l3l/2008, 8/31 /2009, 8l3l/2010, 813l/2011
PRRB Case Nos.: l3-2029GC, 14-1 143GC

Dear Mr. Hettich and Mr. Kamal:

This case involves Ardent Health Services' ("Ardent" or "Provider") appeal of its Medicare
reimbursement for the fiscal years ending C'FYE') in 2007 through 201 1 . The Provider
Reimbursement Review Boa¡d C'PRRB" or "Board") has reviewed the Provider's documentation

on its own motion in response to the United States Court of Appeals, District of Columbia
Circuit's decision in Mercy Hospital, Inc. v. Azar, on Jlune 8,2018. Followtng revrew of the

documentation, the Board fìnds that it does not have jurisdiction to hear the Provider's Inpatient
Rehab Facilities - Low Income Pa)¡rnent ('IRF-LIP') reimbursement issue and dismisses the

instant appeals.

Pertinent Facts

On April 2,2013, the Board received Ardent's request for a hearing C'RFH') regarding its
October 5,2012, and October 10,2012, Notices of Program Reimbursement ("NPR") for the

cost reporting periods ending on 6/30/2007 , 813I/2007 , and 8/3112008. In its RFH, Ardent lists a
single issue under appeal - a challenge to the inclusion of Part C days in.the SSI percentage and

the exclusion of such days from the Medicaid percentage in the determination of their LIP
adjustment payments.

Orr November 26,2013, the Board received Ardent's RFII regarding its Junc 5, 2013, Scptember
6,2013, and October 2,2013, NPR for the cost rePorting periods ending on 8131/2009,

813l/2010, and 8/31/2011. In its RFH, Ardent lists the same single issue under appeal - a
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challenge to the inclusion ofPart C days in the SSI percentage and the exclusion ofsuch days

from the Medicaid percentage in the determination of their LIP adjustment payments.

Boardts Analysis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. 0$ 405.1835-405.1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the {inal determination of the Medioare oonhactor, Lhe amount in ¡.:ontroversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days ofthe
date ofreceipt ofthe final determination. Under42 C.F.R. $ 405.1835(a)(1)(2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a

specific item at issue by either (i) including a claim for the specific item on its cost report for the

period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on o¡ after December 3 1, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Incorrect Treatment of Part C Days in LIP Àdjustment Calculations

tJnder 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes administrative or jutlicial
review ofthe prospective payrnent rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly'"vhat rate-setting "steps" Congress

intended to shicld from rcview under the statute, the United States Court ofAppeals, District of
Columbia Circuit's decision in Mercy Hospilal, Inc. v. Azar, answers this question and clari{ìes
what is shielded from review in its analysis of this issue.r

In Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the hscal year and invölves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that yea¡." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients
("LIP") served by the hospital, also known as the LIP adjustment. The Court ín Mercy affrrmed
the United States District Court, wherein the District Court concluded that 42 U.S.C. $

1395wwfi)(8) prohibits administrative or judicial review of the Medicare Contractor's
determination of the LIP adjustment, because such review amounts to review of the
establishment of the hospital's prospective payment rates.2 The Court of Appeals concluded that

the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory

1 Mercy Hosp., Inc. v. Azar,89l F.3d 1062 (June 8,2018).
2 Mercy Hosp., Inc. v. Burwell,No. 15-1236 (JDB),2016 WL 4007072, at *8 (D.D.C. July25,20l6)
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adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the

standardized reimbursement rate and then calculating a hospital's final payment.3

In the instant appeal, the Provider seeks Board review ofone of the components utilized by the

Medicare Contractor to determine Mount Sinai's LIP adjustment. As Congress has prohibited
administrative and judicial review of the prospective payment rates for IRFs, including the LIP
adjustment, the Board lacks the jurisdiction to hear the Provider's appeal ofthe LIP adjustment
and dismisses the issue in the instant appeals that challenge this adjustment.

Revicw of this dctcrmination may be available under the provisions of 42 U.S.C. $ l395oo(f)
and 42 C.F.R. $$ 405.1 875 ancl405.1&77 .

Board Members Participating: For the Board:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Charlotte Benson

10/10/2O18

Charlotte F. Benson

Board lvlember

Signed by: Charlotte Eenson -A

Edward Lau, Esq., Fedcral Spccialized Services
Wilson Leong, Federal Specialized Services

3 Mercy,89l F.3d at 1068.
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1508 Woodlawn Drive, Su¡te 100
Balt¡more, l'4D 27207
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Mark Polston
King & Spalding, LLP
1700 Pennsylvania Âve., NW
Washington, DC 20006

Geoff Pike, Appeals Lead
First Coast Service Options, lnc.
Provider Audit and Reimbursement Dept.
532 Riverside Ave.
Jacksonville, FL 32202

RE: JurisdictionalDetermination
K&S 201 2 Low Income Pool Sec. I I I 5 Rehab DSH ll'aiver Days Group
K&S 2013 Low Income Pool Sec. 1115 Rehab DSH Waiver Days Group
K&S 2014 Low Income Pool Sec. I I I 5 Rehab DSH ll'aiver Days Group
ProviderNos.: 10-0002, 10-T002, 10-0018, 10-T018, 10-0022,10-T022,l0-0038, 10-

T038, t0-0087, 10-T087
FYEs: 4/3012012, 9/30/2012, 4130/2013, 9 /30/2013, 4/3012014, 913012014

PRRB Case Nos.: 15-1139G, l5-3219G, 17-1206G

Dear Mr. Polston and Mr. Pike:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years

ending ("FYE") in 2012,2013, and 2014. The Provide¡ Reimbursement Review Board ("PRRB"
or "Board") has reviewed the Providers' documentation on its own motion in response to the
United States Court of Appeals, District of Columbia Circuit's decision in Mercy Hospital, Inc.
v. Azar, on June 8,2018. Following review of the documentation, the Board finds that it does

not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income Payment
("IRF-LIP') reimbursement issue and dismisses the instant appeals.

Pertinent Facts

On January 16,2015, the Board received the group representative's request for a hearing
("RFH') regarding Notices of Program Reimbursement ("NPRs") dated October 27,2014, July
22,2014, December 1,2015, February 13,2015, and August 26, 2015, all corresponding to
FYEs ending in 2012. In its RFH, the Providers' list a single issue for appeal - the
Intermediary's exclusion of days associated with the Section 1115 Rehab Medicare Florida Low-
Income Pool waiver from the numerator of the Medicaid fraction of the Medrcare DSH payment
for inpatient rehabilitation distinct-part units ("IRFs").

On August 17,2015, the Board ¡eceived the group'representative's RFH regarding NPRs dated
April 13, 20),5, July 28,2015, and October 5,2015, all corresponding to FYEs ending in 2013.
In its RFH, the Providers' list the same single issue for appeal - the Intermediary's exclusion of
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days associated with the Section 1115 Rehab Medicare Florida Low-Income Pool waiver fiom
the nurnerator of the Medicaid fraction of the Medicarc DSH paymcnt for inpaticnt rchabilitation
distinct-part units ("IRFs").

Finally, on March 3,2017, the Board received the group representative's RFH regarding NPRs

dated October 12,2015, and February 13,2017, all corresponding to FYEs ending in 2014. In its
RFH, the Providers' list the same single issue for appeal - the Intermediary's exclusion of days

associated with the Section 1115 Rehab Medicare Florida Low-Income Pool waiver from the

numerator of the Medicaid fraction of the MedicareDSH payment for inpatient rehabilitation
distinct-part units ("IRFs").

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pu¡suant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2012), a provrder has a

right to a Board hearing with respect to costs claimed on a timely filed cost reporl if it is
dissatrsfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is fìled within 180 days ofthe
date ofreceipt ofthe final determination. Under42 C.F.R. $ a05.1835(a)(1) (2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a

specific item at issue by either (i) including a claim for the specific item on its cost repoft for the

period where the provider seeks payment that lt believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 3 1, 2008, self-
disallowing the specific item by following the applicable procedures f'or liling a cost repofi under
protest where the provider seeks payment that it believes uray not be in accordalrce with
Medicare policy.

Rehab Days iñ LIP Adjustment Calculations

lJnder 42 U.S.C. $ 1395wwO(B)(B), Congrcss specifically precludes administrative or judicial
review of the prospective payment rates C'PPS') for IRFs. Although providers have attempted to
dispute exactly what rate-setting "steps" Congress intended to shield from review under the
statute, the United States Court of Appeals, District of Columbia Circuit's decision in Mercy
Hospital, Inc. v. Azar, ans\¡/ers this question and clarifies what is shielded from review ln its
analys is of this issue. I

ln Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account the number of low income patients

I Mercr Hosp., lnc. v. Azar,89l F.3d 1062 (June 8,2018).
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served by the hospital, also known as the LIP adjustment. The Cotrt in Mercy affirmed the

United States District Court, wherein the District Court concluded that 42 U.S.C. $ 1395ww(j)(8)
prohibits administrative or judiciai review of the Medicare Contractor's determination of the LIP
adjustment, because such review amounts to review of the establishment of the hospital's
prospective pal,rnent rates.2 The Court ofAppeals concluded that the Statute's plain language

prohibits administrative andjudicial review ofnot only the statutory adjustments, but also the

"step two rates" utilized by the Medicare Contractor when adjusting the standardized
reimbursement rate and then calculating a hospital's final payment.3

ln the instant appeals, the Providers seek Board review of one of the componerits utilized by the

Medicare Contractor to determine the Provider's LIP adjustment. As Congress has prohibited
administrative andjudicial review of the prospective pa)¡rnent rates for IRFs, including the LIP
adjustment, the Board lacks the jurisdiction to hear the Provider's appeal of the LIP adjustment
and dismisses the issue in the instant appeals that challenge this adjustment.

Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(Ð
and 42 C.F.R. $$ 405.1875 and 405.187.7 .

Board Members Parlicipating: For the Board

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Churlott" B"n.on

10/12/2018

Charlotte F. Benson

Boàrd Member

Signed by: Charlolte Benson -A

cc: Edward Lau, Esq., Federal Specializecl Services
Wilson Leong, Federal Specialized Services

2 Mercy Hosp., Inc. v. Burwell, No. l5-1236 (JDB),2016 WL 4007072, at *8 (D.D.C. July 25,2016).
3 Mercy,891 F.3d at 1068.
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Mau¡een O'Brien Griffin
Hall, Renrler, Killian, Heath & Lyman, P.C.
500 N. Mericlian St., Suite 400
Indianapolis, IN 46204

Laurie Polson
Palrnetto GBA c/o National Gov't Services,
Inc.
MP: INA 101-4F42
P.O.Box 6474
Indianapolis, IN 46206

RE: JurisdictionalDetermination
IlakeMed 2011 LIP Medicare/Medicaid Fraction Part C Days CIfuP Group
IlakeMed 201I UP SSI Post 1498R Data Match CIRP Group
WakeMed 2012 LIP Medicare/Medicaid Fraction Part C Days CIRP Group
I(akeMed 201 2 LIP SSI Post 1498R Data Match CIRP Group
Provider Nos.: 34-T069
FYEs: 9/30/201 1, 9/30/2012
PRRB CaseNos.: 18-1129GC, 18-1120GC, l8-1127GC, l8-1 126GC

Dear Ms. Griffin and Ms. Polson:

This case involves \üakeMed's ("WakeMed" or "Provider") appeal of its Medicare
reimbursement for the fiscal years ending C'FYE') in 2011 and 201'2. The Provider
Reimbursement Review Board ('PRRB" or "Board") has reviewed the Provider's documentation
on its own motion in response to the United States Court of Appeals. District of Columbia
Circuit's decision in Mercy Hospital, Inc. v. Azar, on June 8, 2018. Following review of the
documentation, the Board linds that it does not have jurisdiction to hear the Provider's Inpatient
Rehab Facilities - Low Income Pa)'rnent C'IRF-LIP") reimbu¡sement rssue and dismisses the
instant appeals.

Pertinent Facts

On March 15, 2018, the Board received WakeMed's four (4) separate requests for hearings

C'RFH') regarding Notices of Program Reimbursement ('NPR') dated September 18, 2Ol7 , and
September 19,2017, for the cost reporting periods ending on 9/30/2011 and 9/30/2012. ln its
RFH, WakeMed lists a single issue for appeal a challenge to the calculation of the Medicare
percentage and/or of low income patients for the low income patient (LlP) adjustment fbr
Inpatient Rehabilitation Facilities (lRFs) and/or IRF units.
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Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42U.5.C. $ 1395oo(a) and 42 C.F.R. $ $ 405.1835-405.1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare conüactor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

date ofreceipt ofthe final determination. IJnder42 C.F.R. $ 405.1835(a)(1) (2012), aprovider
has pieserved its right to claim dissatisfaction with the amount of Medioare payment for a

specific item at issue by either (i) including a claim for the specific item on its cost report for the

period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31,2008, self-
disallowing the specific item by following the applicable procedures for filing a cost repÕrt under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395ww(¡)(8)(B), Congress specifically precludes administrative or judicial
review of the prospective payment rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly what rate-setting "steps" Congress

intended to shield from review under the statute, the United States Court ofAppeals, Distriot ol
Colurnbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.l

In Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients
("LP") served by the hospitàl, also known as the LIP adjustment. The Cotrt in Mercy affirmed
the United States Disftict Court, wherein the District Court concluded that 42 U.S.C. $

1395wwO(8) prohibits administrative or judicial review of the Medicare Contractor's
determination ofthe LIP adjustment, because such review amounts to review of the
establishment ofthe hospital's prospective payment rates.2 The Court ofAppeals concluded that
the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory
adjustments; but also the "step two rates" utilized by the Medicare Contractor when adjusting the

standardized reimbursement rate and then calculating a hospital's final payment.3

I Mercy llosp., Inc. v. Azar,89l f'.3d 1062 (June 8,2018).
2 Mercy Hosp., Inc. v. Burwell,No. 15-1236 (JDB),2016 V/L 40070'12, at*8 (D.D.C. July25,2016).
3 Mercy,89l F.3d at 1068.
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In the instant appeals, the Provider seeks Board review ofboth of the components utilized by the

Medicare Contractor to determine the Provider's LIP acljustment. As Congress has prohibited

administrative andjudicial review of the prospective payment rates for IRFs, including the LIP
adjustment, the Board lacks the jurisdiction to hear the Provider's appeals ofthe LIP adjustment

and dismisses the issue in the instant appeals that challenge this adjustment.

Review of this determination may be available under the provisions of 42 u.s.c. $ 1395oo(f)

and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Particioating: For the Board:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Charlotte Benson

Charlotte F. Benson

Eoard Member

Signed by: Charlotte Benson -A

Enclosures: 42U.5.C. $ 1395oo(f) and 42 C.F.R. $$ 405.1875 a¡d405-18'77

Eclwarcl Lau, Esq., Federal Specialized Seruices

Wilson Leong, Federal Specialized Services

10/15/2018

cc:
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Thomas P. Kright
Toyon Associates, Inc.
1800 Sutter Street
Suite 600
Concord, CA94520-2546

RE: Expedited Judicial Review Determin¿tion

Toyon 2006-2013 DSH Part C Days Group Appeals EJR-See attached list

Dear Mr. Knight:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' September 20,
2018 request for expedited judicial review (EJR) (received September 21,2018). The Board's
determination is set forth below.l

The issue in these appeals is:

[W]hether Medicare Part C patients are 'entitled to benefits unde¡
Part A, such that they should be counted in the Medicare Part
A/SSI [Supplemental Security Income] fraction and excluded from
the Medicaid f¡action numerator or vice-versa.2

Statutory and Requlatory Background: Medicare DSH Payment

Parl A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs ofinpatient hospital services under the
prospective payment system ("flS"¡.: Under PPS, Medicare pays predetermined, standardized
amounts per discharge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

I lf The Group Repres€ntûtive withdrcw thc rcqucst for EJR for case numbels l4-3782CC, 16-1179G a¡d I 6-l I E2G
through correspondence dated October I and 3, 201 8.
2 Providers' EJR Request at 4.
r See 42U.5.C. $ 1395ww(d)(l)-(5); 42 C.F.R.Part4l2.
o Id.
5 See 42 U.S-C. $ l395ww(d)(5).
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secfetary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients.6

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage
C'DP!') ? As a proxy for utilization by low-income patients, the Dpp determines á hospital s
qualification as a DSH, and it also determines the amount of the DSH payment to a qujifuing
hospital.s Thc DPP is defined as the sun oftwo fractions expressed as percentages.d Those two
fractions are refenecl to as the "Medicare/SSl" fraction and the "Medicaid,, fractãn. Both of
these fractions consider whether a patient was "entitled to benefits under part A.',

The statute, 42u.s.c. g 1395ww(d)(5)(F)(vi)(f, defines the Medicare/ssl fracrion as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entilled ro
benefits under part A of this subchapter and were entitled to
supplemental security income benefits (excluding any State
supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days
for such fiscal year which were urade up ofpatients who (for such
days) were entitled to benefts under part A of tlis subchapter. . . .

(emphasis added)

The Medicare/ssl fraction is computed annually by the centers for Medicare & Medicaicl
services (.'CMS'), and the_ Medicare contractors use cMS' calculation to compute a hospital's
DSH payment adj ustment.lo

The statute, 42U.5.C. g 1395ww(dX5)(FXviXII), defìnes the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of the hospital's patient days f'or such period which
consist ofpatients who (for such days) were elìgible for medical
assistance under a State plan approved under subchapter XIX [the
Medicaid program], but who werc noî entitled to benefits under
part A of this subchapter, and the denominator of which is the total
numbe¡ oflhe hospital's patient days for such period. (emphasis
added)

The Medicare contractor determines the number of the hospital's patient days of service for
which palients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
number by the total number of patient days in the same period.lr

6 See 42rJ.S.C. g l39sww(d)(s)(F)(i)(I); a2 c.F.R. 5 412.106.
7^See 42n.s.c. gg 139sww(d)(s)(F)(i)(I) and (d)(s)(F)(v); 42c.F.R. g a12.t06(c)(t).
8 See 42IJ.S.C. gg l395ww(dx5)(F)iiv) and (vii)-1xiii ): 42 C.F.R. $ 412.I O6(d).
e See 42U.5.C. $ 1395w\¡/(dX5XFXvi).
ro 42 C.F.R. $ 4 t 2.106(bX2)-(3).
r¡ 42 c.F.R. ô 4rz.lo6(bx4).
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The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that
numbei by the total number of patient days in the same period.12

Medicare Advantaqe Program

The Medicare program pcrmits its beneficiaries to receive services from managed care entities.

The managecl care statllte impìementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at42U.S.C. $ 1395mm. The
statute at 42 U.S.C. $ 1395mm(a)(5) provides for'þayment to the eligible organization under
this section for individua.ls enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpâtient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

refer¡ed to as Medicare HMO patient care days.

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language of section 1886(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dX5XF)(vi)1, which states that the
disproportionate share adjustmcnt computation should includc
'þatients who were entilled to benefìts under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifrecl HMO. Prior to December
1, 1987, we were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (ltlEDPAR) file that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSl/Medicare percentage [of the DSH
adjustment].ra

At that time Medicare Part A paid for HMO services and patients continued to be eligible for
Part A.l5

With the creation of Medicare Part C in 1997,16 Medicare beneficia¡ies who opted for managed

care coverage under Medicare Part C were no longer entitled to have payrnent made for their

r2 4z c.F.R. $ 4l2,ro6(hx4).
r3 of Health and Human Services.
14 55 F€d. Reg. 35,990, 39,994 (Sept. 4, 1990).

'5 Id.
16The Medicare Part C program did not begin operating until January l,1999 See P.L. 105-33, 1997HR2015,
codif ed as 42tJ.S.C. g 1394w-21 Note (c) "Effollment Transition Rule.- An i¡dividual who is enrolìed lin
Medicare] on December3l 1998, with an eligible organizatjon under. . . [42U.S.C. l395mm] shall be considered
to be effolled wirh that organizalion on January l, 1999, under part C of Title XVlll . . ifthat organization asa
contract under that pafi for providing services on January 1,1999 ." This was also k¡own as
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Pafi C
days in the SSI ratios used by the Mcdicare contractors to calculate DSH payments for the fiscal
year 2O01-2004.17

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("ÌPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Part C, those patient days

attributdble 1o the beneficiary should not be included in the
Medicare fraction of the DSH patient percentage. These patient
days should be included in the count of lotal patient days ín the

Medicare fraction (the denominator), and the patient's days for the

M+C benefrciary who is also eligible for Medicaid would be

included in lhe numerator of the Medicaid fraction . . . (emphasis

added)r8

The Secretary purporteclly changed her position in the Federal fiscal year ("FFY) 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C'F.R.] $ 412.106(bX2Xi) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."le ln response to a comment regarding this change, the Secretary explained that:

. . . We do agree thnt once Medicare beneficiaries elecl
Medicare Part C coverage, they are still, in some sense,

entìtled to benefits under Medicare Part A, We agree with
the commenter that these clays should be included in the
Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated ín the May 19, 2003
proposed rule to include the days associatcd with M+C
beneficiaries in the Medícaidfraction. Instead, we are
adopting a policy to include the patient days for M+C
beneficiaries in the Medicare fraclion. . . . ifthe beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction. We are revising our
regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medica¡e fraction
ofthe DSH calculation.20 (emphasis added)

Medicare+Choice. The Medicare Prescriptjon Dnìg, Improvement and Modemizatjon Act of2003 (Pub.L. 108-

173), enacted on December 8, 2003, replaced the Medicare+Choice program vr'ith the ne\Ì Medicare Advantage

program under Part C of Title XVIII.
l?69 Fed. Reg. 48,918,49,099 (Aug. 1l,2004)-
r868 F"d. Reg.27,154,27,208 (May 19,2003).
re 69 Fed. Reg. at 49,099.

'o Id.
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This statement would require inclusion of Medicare Part C inpatient days in the Medica¡c

fraction of the DSH calculation.

Although rhe change in policy regarding 42 C.F.R. $ 41 2.106(bx2)(B) was included in the

a,rg.rsú t, 2004 Fãderai Registea no change_to the regulatgry language was published until

liii,st ZZ',2007 when the FÉY 2008 final rule was issued.2r In that publication the Secretary

notãd that no regulatory change had in fact occurred. and announced that she had made

"teclnical 
"orl"ãtion."-to 

the-regulatory language consistent with the change announced in the

FFy 2005 IppS final rule. As a result, Part C days were requìred to be included in the Medicare

fraction as of October 1,2004.

The U.S. Circuit Court for the District of Columbia inl llina Healthcare Setvices v. Sebelius'22

vacated the FFy 2005 IPPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Providers' Request for EJR

The issue under appeal in this case involves the question of whether Medicare Part c patients are

,.entitled to benefis" under Parl A, thereby requiring ,them 
to be counted in the Medicare

Part A,/SSI fraction and exclucie<l from the Medicaid fraction numefator o¡ vice versa'

t-
Prior to 2004, the secretary treated PaIt c patients as not entitled to benefits under Part A' From

lg86-2004,the secretary interpreted the tetm "entitled to benefits under Part A" to mean

covered or paid by Medicare Part A. In the final rule for the FFY 2005, the Secretary reversed

course and ännounced a policy change. This policy was to inolutle PaÌt c days in the Medicarc

part A/SSI fraction and excluáe theri from thè Meãicaid fraction effective October 1,2004.23

\n Allina,the court affirmed the district court's decision "that the secretary's final rule was not a

logical oirtgrowth ofthe proposed rule."24 The Providers point out that because the Secretary has

noi acquieied to the decìsión, ¡he 2004 regulation requiring Part C days be included in the Part

A/SSI fraction and removed from the Medicaid fractiorr renains in effect as set forth in 42

C.F.R. $ $ 4 12.1 06(b)(2)(i)(B) and (b)(2)(iii)(B)'

In these cases, the Providers contend that all Part c days should be excluded from the Part A/SSI

fraction and the Medicaid-eligible Part C days should be included in the numerator ofthe

Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedwal and substantive

rJiaity .f tfr" 2004 rule that the Boa¡d lacks the authority to grant' The Providers maintain that

sinc" tle Secretary has not acquiesced to the decision in Allina, the Board remains bound by the

regulation. Hence, EJR is appropriate'

2t 72 Fed. Freg. 47,130, 47,384 (August 22,2007)'
22 746 F . 3d I 102 (D.C. Cir. 20 l4)
23 69 Fed. Reg. at 49,099.
24 Allina at 7109.
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Decision of the tsoard

Pußuantto42U.S.C.$1395oo(f)(1)andtheregulationsat42C.F.R.$405.1842(Ð(1)(2017)'the
Board is required to grant * eìíi í"q""tt if iidete¡mines that (i) the Board has jurisdiction to

conduct a hearing on tfr" ,pfiir" ÁattËr at issue; and (ii) the Board lacks the authority to decide a

;;;tfr" t'eg¿ qrr""stion ,ri"ro¿¡,t to the specific mattel at issue because the legal question is a

;"h;i[;;;-e;f1;ioth. "nn.titJiànality 
ofàprovision of astatuto orto the substantive orprocedüa]

validity of a regulation or CMS Ruling'

Jurisdictional Determination

TheparticipantsthatcomprisethegoupappealswithinthisEJRrequesthavefiledappeals
involving frscal years 2006'2013.

For purposes of Board jurisdiction over a pafiicipant's appeals for cost report pefiods ending

pr¡ï lá'O"".-t". ¡ f , äOOS, ü; pm"ipun maydemonitrate dissatisfaction with the amount of
'tt¿"ái.*. reimbursement foi *rtàpp"ut"a issue by claiming the SSI/Part C issue as a "'self-

disallowed cost," pursuant to the dupreme Court's reasonin g set' o]ut in Bethesda Hospital

;;;;;;;r;;;;." Éoi;;.'i intrl^i-.".., tt'" Supreme Court concluded that a cost report submitted in

n ir "á-pri*"" 
with the s""r"i^.vt *l"s and regulations, does not bar a provider from claiming

dissatisfaction with the amount oireimbursement allowed by the regulations' Further, no statute

or regulation 
""pres.ly -undult"lthat a challenge to the validity ofa regulation be submitted first

to the Medicare contractor ;h;; in. 
"ont.u"toi 

is without the power tJ award reimbursement'26

onAugust2l,200s,newregulationsgovemirrg.tlreBoardwcrccffective'2?Amongthenew
,"ú;i;;; i,"pl"-",rt"¿ in F.à.ral Re"gister notice was 42 C.F.R. $ a05.1835(a)(1)(ii) which

required for cost repoÍ p"råi. 
""Ji"gã" 

or after December 31, 2008, providers who were self-

ãìJJñ*À specifià it"irr rr"ã t" ã" sä by following the procedures for filing a cost report under

protest. This r"gulato.y requirement was litig afed in Banner Heart Hospìtal v' Burwell

in'i""irfî l" E"nnrr,tn 'iiü¡i", filed its.iost repor in accordance with the applicable outlier

ìegutatián, and did not protist the additional o.tlier payment it was seeking. The provider's

,ããr"rJ ir. eln was denied because the Board found that it lacked jurisdiction over-the issue'

The District Court concludeá thx, tndet Bethesda, the 2008 self-disallowa¡rce regulation could

,råiU" appfi"O to appeals raising á legalchallenge to a regulation or other policy that the

tvtedicaä Contracioì could not address'2e

TheSecretarydidnotappealthedecisioninBanneranddecidedtoapplytheholding'tocertain
similatadministruti,,eappeuls.EffectiveAptil23,20ls,theCMSAdministratorimplemented
òVS Ruting CMS-I72t-R which involves dissatisfaction with the Medicare Contractor

25 108 s. ct. 1255 (19s8). see a/so cMS Ruling CMS- l'i2?-R (in self-disallowing an ìtem, the proYidcr submits a

cost report thal conìPlies \À/ith thc Medicar€ Payment policy for the item and then aPPeals the item to the Board The

Medicare Contractor's NPR would not include any disallowance

disallowed the item ).
26 Bethesda qt 1258-59 1

'?7 
?3 Fed. Reg. 30,190,30,240 (May 23,2008)'

'?8 
201 F. Supp. 3d 131 (D D C 2016)'

2e Banner at 142

for the item. The Provjder elfectively self-
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determinations for cost repon periods ending on December 3l ' 2008' and which began before

January l , 2016. Llndet tht' ;ffi;' ;ä'tf;" Board deteÀines that the specific itern undcr

appear wa s s ubj ec t to 
".'" 

ru lïåï"å'' påîå 
""i n" u 

"¡'11' *ni.'*Xltrt:0".:iä::iîo''o
[î:rÏii",*",:fl ï"'".'Jå"åîl:;ä:þ",{,fl iffi ,i;rfu fL:i:;í*kglï}'ii,.,
üJ;"Ë' "i;;uì¿"t "oul¿ 

elect to selr-disallow a specttt

the matter undel prolest' 
'R issued after August 21' 2008' the

For any participa¡t that files arr appcal trom' a' 111ia^f.al of matters that the Medicare

#fr*:l'J:;#'""il'l:îî:î Ti'lÎ1!!iidö :å'lf 
i# ffij nåï"'''ur u' pu{i'ip*t'

revised NPR appeals includãä *it:'i" tttit EJR request were issued after August 21' 2008'

rhe Board has determined that parlicipants i"*T9:11ff lil:ï::"1t"il:tåîttiå'åÏiË"t

TinRYirr;'1i:::Ëö,Ëirfui+-är¡sîi*:iyi5äi*itn{:::.,.*"
percenrase,as*:,:l*,0{,""|n|,f;:,#juå:,i;;ä;'$õ;ô0ô,ä,..qui'"dr"1?_c:up
shows that the estlmateo al

aonealjr and the appeals *:i".ï,*";î*ã. ît,ä .rti*ut.d amount in controversy is subject to

råôatculation by tn" rv"¿i"ã'l """ïå"ãt 
f"t [he actual final amount in each case'

Board's Analysis Reeardine the ApE¿lgfUll]¿e

The group appeals in this EJR request involves^{iscal years 2006-201 3 thus the appealed cost

reoorting periotl fuu' tquoîJrv îitñ;ï; ù*" nutt'ãpofi"uuf" to the Secretary's FFY 2005

rpps rule being challengeå:'i* ilil;;"oen¿", tút'th"õ.c. ci.cuit uacated this regulation

in A inafor the time p*i"å "''i'*" 
it these'iequests' Ëå*u"t' tft" Secretary has not formally

acouiesced to rhat vacatur'ää, ìäîrri. ì"g*¿, ná, .,ot nuutirtt"d any guidance on how the vacatur

is being implemente¿ te'g.]å-niv circuit-i,vide u"ou. nuli"onîi¿")..Sie generatly Grant Med. Clr.

v.Burwett,204F.Supp'Jå;ï''7föio'o'c'zoro;' 
ì))'"iit'a'No:te-s¡t+(D'c'cir"oct

3 t, 2016). Moreover, ,r1"'Ë,ï] ci."lìi, tt'" onty 
"i,"u".,íto 

ååt" túat has vacared the regulation

and. if rhe Board were ro iåi'i Èjä, ,fr" Providers *oul¿ ì'u"ã tlt" right to bring s'it in either the

D.c. circuit or tt" "ir"oit'Jiîiî*ìi"L 
ir,'"v ur" ro.ut.äl'srr +z Ú.í.c' g l395oo(f)(1)' Based

on rhe above, the Board ;;-';;;i;; ,hat it is otherwise bound bv the regulation for puçoses

of this EJR request'

Bourd,, D""i.ion Reeardins the EJR Request

The Board finds that:

1) it has juris<liction over the matter for the subject vears and that the

participants * "::Jil,.iiä;r'î'" ""ìitrË¿ 
to a hearing before the

Board;

30 See 42 C.F.R. $ 405 1S89(bXl)
rrsee42CFR $405 1837

(2008).
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2) based upon the parlicipants'âss9.rli9:rTeS1ding 42 C'F R'-' 
óõìlz.iooitXzltlxsj ancl (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the^le.gal question of whether 42
' ði.n. SS 412.106(bX2Xi)(B) and (bX2Xiü)(B), are valid'

Accordingly, the Board finds that the question of the validity of 12-C,l']l. $$412.106(bx2xÐ(B)';ôtit@ö@l.operlv rat-*iir'i"i¡" provisions of42 U'S'C' $ 139soo(f)(1) and herebv

grants the providers' ."qu"* ro, Èln-for tire issue and the subject years. The Providers have 60

davs from the receipt of this ã".lti"t t institute the appropriate action for judicial review' Since

,ftåjtã" ""lv 
issuà under dispute, the Board hereby closes the cases'

Board Members Pa¡ticiPating:

Clayton J. Nix, Esq.

Charlotte F. Benson, CPA

GregorY H. Ziegler, CPA, CPC-A

Robert A. Evarts, Esq.

Susan A. Tumer, Esq.

FOR ROARD

Chair

Enclosures: Schedules of Providers

cc: Lorraine Frewert, Noridian (Electronic Mail w/ Schedules of Providers)
--' 

Íofl , gloo- Noridian (Electronic Mail w/ Scheduìes of Providers)

Cecile Huggins, Paìmetto GBA (Electronic Mail w/ Schedulcs of Providers)

ó*.n" gãif"v, NGS (Electronic Maii w/ Schedules of Providers)

wîft"" r""tg, iSS (Eiectronic Mail w/ Schedules of Providers)
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10-0253GC NorthBay 2006 lnclusion of Dual Eligible Part C

Davs CIRP Group

11-0038GC Providence 2006 DSH Dual Eligible Part C Days

CIRP Group ì

13-0435GC St. Joseph HS 2007 lnclusion of Dual Eligible Part C

Davs in SSI Ratio lssued 3/L6h2 CIRP Group

13-0s68GC John Muir Post 1498-R 2006 Dual Eligible Part C

Davs in SSI Ratio lssued 3/L6/72 CIRP Group

13-0575GC NorthBay Post 1498-R 2006 Dual Eligible Part C

Davs in SSI Rat¡o lssued 3/I6/L2 ClRP Group

L4-0023GC Essentia 2007 lnclusion of Dual Eligible Part C

Davs in SSI Ratio lssued 3/t6/I2 CIRP Group

14-0765GC DOC 2OO7 lnclusion of Dual Eligible Part C Days in

SSI Ratio lssued 3/76/t2 CIRP Group

t4-L42LGC Essentia 2008 lnclusion of Dual Eligible Part C

Days ìn SSI Ratio lssued 3/rL6/12 CIRP Group

14-2803GC DOC 2009 lnclusion of Dual Eligible Part C Days in

SSI Ratio lssued 3/16/12 CIRP Group

L4-2807GC DoC 2008 lnclusion of Dual Eligible Part C Days in

SSI Ratio lssued 3/L6/12 CIRP Group '

14-3483GC St. Joseph HS 2009 lnclusion of Dual Eligible Part C

Days in ssl Ratlo lssued 3/t6/I2 ÇEl STSCP-
t4-377gGC Essent¡a 2010 lnclusion of Dual Eligible Part C

Davs in SSI Ratio lssued 3h6/L2 CIRP Group

14-3993GC NorthBay 2008 lnclusion of Dual Eligible Part C

Davs in SSI Rat¡o lssued 3/76h2 CIRP Group

14-3999GC NorthBay 2007 lnclusion of Dual Eligìble Part C

Days in SSI Ratio lssued 3/L6/12 CIRP Group

L4-4002GC NorthBay 2009 lnclusion of Dual Eligible Part C

Days in SSI Ratio lssued 3/ß/f2 CIRP Group

15-O879GC Essentia 2011 lnclusion of Dual Eligible Part C

Davs in SSI Ratio lssued L0/17/1'2 CIRP Group

15-1584GC St Joseph HS 2012 lnclusion of Dual Eligible Part C

Davs in SSI Ratio lssued 6/27 h3 CIRP Group

L5-2r27G Toyon 2008 lnclusion of Dual Eligible Part C Days

in SSI Ratio lssued 3/16/12 Gioup #2

T5-2764GC Palomar Pomerado 2008 lnclusion of Dual Eligible

Part C Days in SSI Ratio lssued 3/15rl12 CIRP

Group
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18-0917GC

16-001"9G Toyon 2009 lnclusion of Dual Eligible Part C Days

¡n SSI Ratio lssued 3/1.6/f2 Group #2

1.6-OO41GC John Muir 2011 lnclusion of Dual Eligible Pa rt C

in SSI Ratio lssu ed CIRP Grou

16-0502GC CHW Post-10/1/2OO4 DSH Part C DaYs CIRP Group

16-0A77GC Hawaii Pacific 7OO5-2OO7 DSH Part C Days CIRP

G

1.6-O977GC NorthBay PosI IO/I/2OO4 & 2005 Part C Days

CIRP Group

16-1328G loyon 2O!2 Exclusion of D ual Eligible Part C Days -

Medicaid Ratio Grou

r6-20a7GC John Muir 2005 DSH Part C DaYs CIRP Group

16-2580G Toyon 2011 Exclusion of Dual Eligible Part C Days -

Medlcaid Ratio G

16-25A2G Toyon 20L1 lnclusion of Medicare Part C Days tn

the SSI Ratio GrouP

17-O293GC

L7-O294GC

Verity 2013 Exclusion of Dual Eligible Part C DaYs

Medicaid Ratio CIRP GrouP

Verity 2013 lnclusion of Medicare Part C Days in

the SSI Ratio CIRP GrouP

17 -1"395G foyon 2OO7 Exclusion of Dual Eligible Part C Days -

Medicaid Ratio G

17-r947GC Ver¡ty 2006 Excl u5 ron of Du EI igi ble Part c Days

GroMed icaid Rat icr CIRP

17-1943GC Verity 2006 lnclusion of Medicare Part C Days in

the SSI Ratio CIRP GrouP

John Muir 2009 Exclusion of Dual Eligi ble Part C

Days - Medicaid Ratio CIRP Group
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Provìder Reìmbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Balt¡more, MD 27207
470-746-267r

Electronic Mail

ur, I S 20,8
Thomas P. Knight
Toyon Associates, Inc.
1 800 Sutter Sheet
Suite 600
Concord; CA94520-2546

RE Expedited Judici.al Review Determination

Toyon 2005-2012 DSH Part C Days Group Appeals EJR-See attached list

Dear Mr. Knight:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' September 20,

2018 request for expedited judicial review (EJR) (received september 21, 2018). The Board',s

determination is set forth below.l

The issue in these appeals is:

[W]hether Medicare Part C patients are 'entitled to benefits under

Part A, such that they should be counted in the Medicare Part

A/SSI ISupplemental Security Income] fraction ¿mtl excluded frorn

the Medicãid fraction numelator or vice-versa.2

Statutory and Regulatorv IJackqround: Medicare DSH Pavment

Part A of the Medícare Act covers "inpatient hospital services." Since 1983, the Medicare

ptogram has paid most hospitals for the operating costs ofinpatient hospital services under the

proipective pãyment system ("PPS").3 Under PPS, Medicare pays predetermined, standardized

ãmounts peidischarge, subject to certain payment adjustments.a

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.5 These cases involve the hospital-specific DSH adjustment, which requires the

rThe Group Representative withdrew the reque'st f'or ËJR for case numbers l4-3782ÇC, i 6- I l79G and I6- I I 82G

thrÕugh' correspÒndencc dated Octubct l arrrl 3, 2018.
2 Proviclers' EJR Request at 4.
3 See 42lJ.5.C. $ | 395ww(dxl)-(5); 42 C.F.R. Paft 412'

5 See 42U.5.C. $ l395ww(d)(5)-
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Secretary to provide increased PPS payments to hospitals that serve a significantly

disproporlionate number of ìow-income pattents

A hospital may qualify for a DSH adjustment based on its disproportionate patient p€rcentage

i;ftñt7 À.i pro*i fot utilization-by low-income patients, the DPP determines a hospital's

à*iià"á*¡r u. å osír, and it also detérmines the amount of the DSH payment to a qualifiing

tårút^l¡ i¡" OPP is defined as the sum oftwo f¡actions expressed as percentages'e -Those two

f.Jion" are referred to as the "Medicare/SSl" fraction ancl the "Medicaid" fraction. Both ol'

thesc fractions consider whether a patient was "entitled to benefits under paft 4."

The sratute, 42IJ.S.C. $ 1395ww(d)(5)(F)(vi)(t), defines the Medicare/sSl fraction as:

thefraction(expressedasapercentage),thenumeratorofwhichis
the number of zuch hospital's patient days for such period which

were made up of patients who (for such days) were enlítled to

benefits under pirt A of this subchapter and were entitled to

supplemental security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter' and the

denominator of which is the number of such hospital's patient days

' for Such fìscal year which were made up of patients who (for such

days) were entitled to beneJits under palr A ol Lhis subchapter ' ' ' '
(emPhasis added)

The Medicare/SSl fraction is contputed arurually by the ceirters for Medicare & Medicaicl

Serviccs (',CMS.), and the Medicie contÌactors use CMS' calculation to compute a hos¡rital's

DSH payment adjustment. ro

The statute, 42U.5.C. $ 1395ww(dX5)(F)(vi)(IÐ, defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of tLe hospital's patient days for such period which

consist ofpatients who (for such days) were eligible for medical

assistance under a State plan approved under subchapter XIX [the

Medicaid program], but who were not entitled îo benefits under

partzofthissubchapter,andthedenominatol()fwhiclìistlretotal
iumber t-rf the hospitil's paticnt days for such period' (emphasis

added)

The Medicare contractor determines the number of the hospital's patient days of service lirr

*rri"rr pà,i*,. were eligible for Medicaid but not entitled to Medicare Part A, and divides that

n,r*¡*i ly the total n.rÃb", of patient days in the same period' | |

6 See 42 tJ.S.c. $ l39sww(d)(5X!)(i)(l); a2C FR $ 412 109 
---, s"" qiÚ.s.c. ös l: çs,'u."(ã)(sXFXjXl) and (Q(s)f)(v)¡ aJ-c.n R $ al2l06(c)(l)

'i",tiu.i.c. Sö I ¡ss*.(¿itsifFxiv) and (vii)-(xiii); a2 c'F'R' ç 412 106(d)'

e See 42 tJ.S.C. $ I 395ww(dX5XFXvi)
,o 42 C.F.R. $ 412. ¡ 06(bx2)-(3).
lr ¿2 c.F.R. s 4 I2.to6(bx4).
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Medica¡e Advantage Prosram

The Medicare prograrn permits its beneficiaries to receive services lrom managed care enlitjes'

The managecl óu.Ãtutui" implementing payments 
19 

health maintenance organizations

f: Hrtroyl"*¿ competitive medical plans ('CMPs") is found at 42U '5.C. g 1395mm' The

àtutut" ut 42U.S.C. ¡ l395mm(aX5)-provides for "payrnent to the eligible organization under

this section for indivlduals enrolled under this section with the organization and entitled to

benefits under part A of this subchapter and e¡uolled under part B of this subchapter ' '"
rnf uti"nt t o.piìal days for Medicaré beneficiaries en¡olled in HMos and CMPs prior to 1!)99 are

reiened to as Medicare HMO patient care days'

ln the Septembe r 4, 1990 Federal Register, the Secretaryr2 stated that:

Based on the language ofsection 18 86(d)(5)(F)(vi) ofthe Act [42
U.S.C. $ 1395ww(dx5xF)(vi)1, which states that the

dispropórtionate share adjustment computation should include

'¡átients who were entitled to benefits under Part 4," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualified HMO' Prior to December

i, tSSl , \rye were not able to isolate the days of care associated

with Medicare patients in HMOs, aud therefore, werc unable to

fold this number into the calculation [of the DSH adj ustment] '

However, as of December 1, 1987, a field was included on the

Medicare Provider .Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with

Medicare patients. Therefore, since that time we have been

including ÈMO days in the SSl/Medicare percentage [of the DSH

. adjustmentl.r3

At that time Medicare Parl A paid for IIMO services and patients continued to be eligible for

PaÍ A.ta

With the creation of Medicare Part C in 1997,15 Medicare beneficiaries who opted for managed

care coverage under Medicare Part C were no longer entitled to have payment made for theif

care under Pat A. Consistent with the statutofy change, CMS did not include Medicare Part C

12 of Health and Human Services.
¡3 55 Fed. Ree.35,990,39,994 (Sept.4, 1990)'
t4 ld.
r5 Ihe Medica¡e t'art c progmm did notbegin operating until January 1,1999. See P.L l05-33, 1997HR:l10I5,

codif .d as 421 t.S.C. g I 397w-21 Note (c)i'Enrollment Transition. Rule.- An individual who is enroJled fin

tø"ái"u."1 on Decernbãr 31 t998, with un 
"ligibl" 

organitation under ' . . [42 U S.c. l395mm] shallbe conside¡ed

to be enroiled with that organization on January l, l 999, under part C ofTitle XVÌlì . . if that organizatìrrn as a

contracf under that part foiprovìding services on JanÙary l, 1999 ' " This was also known as

Medicare+choice. îh" M"di"ur" prãscription Drug, lmprovement and Modemization Act of2003 (Pub 1.. 108-

173), enaOed on December 8, 2003, replãced the Medicare+Choice program with the new Medicare Advantage

program under Part C of Title XVllì'
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days in the SSI ratios used by the Meclicare contractors to calculate DSH payments for the fiscal

year 2001-2004.t6

No further guidance regarding the heatment of Part C days in the DSH calculation was provided

until the 20õ4 Inpatient Prospective Payment System ("IPPS") proposed rules were published in

the Federal Register. In that notice the Secretary stated that:

. . . once a beneliciary has elected to join an M+C plan, that

beneficiary's benefits are uo longer administcrcd undcr Part A
. . . . onle a beneficiary elects Medicare Part C, those patient days

attributable 1o the beneficíary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days should be íncluded in îhe count oftotal patìent days ín the

Medicare fraction (the denomínator), and the patient's days for the

M+C beneficiary who is also eligìble for Medicaid would be

íncluded in the numerator of the Medícaid fraction . (emphasis

added)r7

The secretary purportedly changed her position in the Federal fiscal year ('FFY') 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C'F.R.] $ a 12' 106(b)(2)(i) to

include the days associated with [Part C] beneficiaries in the Medicare fraction of the DSH

calculation."ls In response to a conünent legarding this change, thc Sccrctary cxplained that:

. ..Ile do agree thd! once Medícare beneJiciaries elect

Medicare Part C coverage, they are still, in some sense,

. entilled to benefits under Medicare Part A, We agree with
the commenter that tlese days should be included in the

Medica¡e fraction of the DSH calculation' Therefore, wÞ are

not adopting as final our proposal stated in the May 19' 2003

proposed rule to ínclude the days associared v)ith M+C
beneficiaríes in the Medicaíd fracîion lnstead' we are

adopting a polîcy to include the patient days for M+C
beneficiaríes in the Medicare fraction. . ' . ifthe beneficiary

is also an SSI recipient, the patient days will be included in
the numerator of the Medicare tiaction. We are revising our

regulations at $ 412.106(b)(2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.je (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare

f¡action of the DSH calculation.

ló69 Fed. Reg. 48,918,49,099 (Aug 11,2004).
1768 F"d. Reg.27,154,2'1,208 (May ì9,2003).
¡3 69 Fed. Reg. at 49,099.
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Although the change in policy regarding 42 c.F.R. $ 412.l06OX2XB) was included in the

Augusil l,2004 Federal Register, no change to the regulatory language was published until

Aulust 22,2007 when the FfY ZOOS final rule was issued.20 In that publication.the Secretary

noted that no regulatory change had in fact occul¡ed, and announced that she had made

"technical conections" to the regulatory language consistent with the change arurounced in tbe

FFy 2005 IppS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October 1,2004.

The U.S. Ci¡cuit Court for the District of Columbia in I llina Healihcare Services v. Sebelins,2l

vacated the FFY 2005 ]PPS rule. However, the Providers point out, the decision is not binding

in actions by other hospitals. Further, the Secretary has not acquiesced to that decision.

Providers' Request for DJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are

',entitled to benefits" under Parl A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fiaction numerator or vice versa.

Prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From

]986-2004, the Secretary interpreted the term "entitled to benefits under Part A" to mean

covered or paid by Medica¡e Part A. ln the final rule lor the FFY 2005, the Secretaly revetsed

course and announced a policy change. This policy was to include Part C days in the Meriica¡e

Part A/SSI fraction and excluãe them from the Medicaid fraction effective October 1,2004.22

ln Allina, the Court affirmcd the district court's decision "that the Secretary's final rule \¡/as not a

logical outgrouth of the proposed rule."23 The Providers point out that because the Secrelaly has

not acquiesced to the decision, the 2004 regulation requiring Part C days be included in the Pad

A/SSI fraction ancl removed from the Medicaid fraction remains in effect as set forlh in 4Îl

C. F. R. $ $ 4 t 2. t 0 6(ur)12)(ì)(B) and (bXzXi ii XB).

In these cases, the Providers contend that all Part C days should be excluded from the Part A./SSI

fraction and the Medicaid-eligible Part C days should be included in the numeratoi ofthe
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and subst¿urtive

validity of the 2004 rule that the Boa¡d lacks the authority to grant. The Providers maintai:n that

since the Secretary has not acquiesced to the decision in Allína, the Board remains bound by the

regulation. Hence, EJR is appropriate.

20 72 Fed. Reg.47,130,47,384 (August 22,2007).
?t746F.3d I 102 (D.C. Cir.20l4).
22 69 Fed. Reg. at 49 ,099 .
21 Allína at l1o9.
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Decision of the Boarcì

Püsuantro 42U.5.C. $ l395oo(Ð(1) andtheregulationsat42 C.F.R.$ 405.1842(Ð(i) (2017)'the

Board is required to gtant an EJR request if it determines that (i) the Board has jurisdiction to

conduct a hóaring on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal qu--estion ¡eievant to the specific mattel at issue because the legal question is a

ciallenge eìtheito the constitutionality ofa provision ofa statute or 1o the substantive or procedural

validity of a regulation or CMS Ruling.

Jrrrisdictional Detemination

The participants that comprise the group appeals within this EJR request have filed appeals

involving fìscal years 2005-2012.

For purposes ofBoard jurisdiction over a participJnt's appeals for cost report periods ending

prioi to'December 3 t, 200S, the particiþant may demonstrate dissatisfaction with the amount of
il4edicare reimbursement for the appealed issue by claiming the ssvParl c issue as a "self:

disallowed cost," pursuant to the Supreme Court's reasoning set out in Bethesda Hospital

Association u. Áo.tr.to In that case, the Supreme Coul concluded that a cost report submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfaction with the amount of reimbursement allowed by the regulations' Further, no slatute

or regulation expressly mandated thal a challenge to the validity ofa regulation be submitted first

to the Medicare Contractor where the contractoi is without the power to award reimbursernent.25

On August 21,2008,new regulations goveming the Board were effective.26 Among the new

regulattns implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(l)(ii) which

ref,uired for cost report periods endìng on o¡ after December 3 1, 2008, providers who were self-

aiàttowing specifiô items had ro do so by following the procedures for filing a cost reporl under

protest. This;egulatory requirement was litigated in Banner Heart Hospilal v. Burwell
-(Banner).27 

ln Éarrer', the provider f,rled its cost report in acco¡dance with the applicable outlier

regulatiáns and did not protest the additional outlier payment it was seeking. The provider's

reluest for EJR was denied because the Board found that it lacked jurisdiction over the ìss'ue.

ThL District Court concluded that, under .B¿ thesda, the 2008 self-disallowance regulation could

not be applied to appeals raising a legal_challenge to a regulation or other policy that the

Medicare Contraclor could not address.2s

The Secretary did not appeal the decision jn Banner and decided to apply the holding to ct:r'tain

similar administrative ap-peals. Effective Apti|23,2018, the CMS Administràtor implemt::nted

cMS Ruling cMS-l127 -R which involves dissatisfaction with the Medicare contractor

,¿ 
I 08 S. ct. 1255 ( 1988). See a/so CMS Ruling CMS- 1727-R (in self-disallowing an item, the providQr sut,m its a

cost repof that coiplies with the Medicare payment policy for the item and then appeals the item to the Board. The

Medicå¡e contracto;'s NpR would not include any disalÌowance for the item. The provider effectively self-

disallowed the ¡tem.).
2t Berhesda qt Ì258-59.
26 73 Fed. Reg. 30,190, 30,240 (M^y 23,2008) 

,

'z7 
201 F. Supp. 3d 13 I (D D.C 20l 6).

18 Banner at 142.
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determinations for cost repo periods ending on Decembe¡ 3 1 , 2008, and which began before

iu"uá.y f,2016. Under this ruling, where the Board determines that the specific item unrler

áppáãfîã" rr¡:ect to a regulatioriór payment policy that bound the Medica¡e Coniractor and left

ii *ittt no authority or disõretion to make payment in the manne¡ sought by the provider otr

appeal, the protesirequirements of42 C.F.R. g 405.1835(a)(1)(ii) were no longer applicable.

fiJ*"""., a provider åould elect to self-disallow a specific item deemed non-allowable by liling

the matter under Protest'

For any participanl that hles an appeal from a revisecl NPR issued after August 21, 2008, rhe

eoara änty tras jurisdiction to hear that participant's app^eal of matters that the Medicare

contractoispeci."fically revised witlin the revised NPR.2e The Board notes that all particiJ>ants

revised NPR appealsincluded within this EJR request \À/ele issued after August 21, 2008.

The Board has determined that participants involved with the instant EJR lequest which appeal

original Notices of Program ReimburJement are govemed by the provisions of cMS Rulilrg

n;7-p.. The providerJwhich appealed from revised NPRs had adjustments to the SSI

percentage, as required by +z c.p.R. $ 405.1S89. In addition, the participants' documentation'

shows thã the estimated amount in contoversy exceeds $50,000' as required for a group

appeal3o and the appeals were timely filed. The estimated amount in controversy is subjec't,to

rååalculation by túé Medicare contractor for the actual final amount in each case'

Board' s Analvsis ReP.ard ine the Appçaþd-lgglle

The group appeals in this EJR request involves fiscal years 2005-2012 thus the appealed ':ost
r"poi;trjp"iioa falls squarely within the time frame_applicable to the Secretary's FFY 20115

1pnS ruiÉteing challenged. The Board recognizes that the D.C. Cirçuit vacated this regu-lation

in Allina for thã time peiiod at issue in these requests' -However, the Secretary has not for'nrally

acquiesced to that vacatur and, in this regard, has not putlished any guidance on how the '¡aoatur
is úeing implemented (e.g-, only circuit-wide versus nationwide). see generally Grant M¿'d cÍr'
v. Burl,eil,^204F. Supp. 3d 68,7't-82 (D.D.C.2016), appealfled,No. 16-5314 (D.C. Cit., Oct

31 ,2016). Moreover, the D.c. circuit is the only circuit to date that has vacated the regulation

and, if the Board were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Cjratit orthe circuiiwithin which they are located. ,See 42 U.S.C. $ 1395oo(f)(1). []ased

on the above, the Board must conclude that it is otherwise bound by the regulation for purpr.:ses

ol this EJR request.

Board's Decision Reqardins the EJR Request

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2e See 42 C.F. R. S 405.I 889(bX I ) (2008)
1o See 42 C.F.R. $ 405. Ì 837.
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2) based upon the parlicipants' asserlions regarding 42 C'F'R'

$$ 412.106(bX2XÐ@) and (bX2XiiiXB), there are no findings of fact

for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulafion (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) ¿n<t (bX2Xiii)(B), are valid'

Accordingly, the Board fìnds that the question of the validity of 42 c.F.R. $$ 412.106(bx2xÐ(B)

an¿ (uxzxlii)ts) properly falls within the provisions of 42 u.s.c. $ 1395oo(f)(1) and herêby

g.*ì. tìt" piovidèrs; request for EJR for the issue and the subject years- The Providers have 60

ãays from the receipt ofihis decision to institute the appropriate action for judicial review. Since

this is the qnly issue under dispute, the Board hereby closes the cases'

Board Members participatins:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarls, Esq.
Susan A. Turner, Esq.

FOR THE BOARD:

Esq.
Chair

Enclosures: Schedules of Providers

cc: Lorraine Frewert, Noridian (Electronic Mail w/ Schedules of Providers)

John Bloom Noridian (Electronic Mail w/ Schedules of Providers)

Cecile FIuggins, Palmetto GBA (Electronic Mail w/ Schedules of Providers)

Danene Hartley, NGS (Electronic Mail w/ Schedules of Providers)
'Wilson Leong, FSS (Electronic Mail w/ Schedules of Providers)
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{#( DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, l"4D 21207
470-746-267r

Elizabeth Elias
Hall, Render, Killian, Heath & Lyman, P.C.

500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Mounir Kamal
Novitas Solutions, Inc.
Union Tnrst Ruilding
501 Grant Street, Suite 600
Pittsburgh, PA 15219

RE: JurisdictionalDetermination
Good Shepard HS 2009 Rehab Medicare Fraction Dual Eligible Days CIRP Group
Good Shepherd 2007 Rehab SSI Fraction Dual Eligible Days CIfuP
Good Shepherd Health System 2010 UP SSI Fraction Dual Eligible Days CIfuP

Good Shepherd Health System 2013 LIP SSI Fraction Dual Elígible Days CIRP Group
Provider Nos. : 45 -'1032, 45 -T037
FYEs: 9/30/2007, 9/30/2009, 9/3012010, 9130/2013
PRRB Case Nos.: I5-2849GC,16-1955GC, 17-1445GC, and 17-0357GC

, Dear Ms. Elias a¡d Mr. Kamal:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years

ending ("FYE") in2007,2009,2010, and 2013. The Provider Reimbursement Review Board

C'PRRB" or "Board") has reviewed the Providers' documentation on its own motion in response

to the United States Court of Appeals, District of Columbia Circuit's decision in Mercy Hospital,
Inc. v. Azar,, on June 8, 2018. Following review of the documentation, the Board finds that it
does not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income
Payment C'lRt'-LlP') reimbursement issue and dismisses the instant appeals.

Pertinent Facts

On January 8,2014, the Board received the group representative's request for a hearing ("RFH')
regarding a Notice of Program Reimbursement ('NPR') dated September 6,2013, coresponding
to FYE ending in2009. ln its RFH, the Providers' list a single issue for appeal - the
Intermediary's exclusion of dual eligible days associated with the Low-Income Patient ("LP")
fraction of the Medicare DSH payment for inpatient rehabilitatjon distinct-part units ("IRFs").

On June 16,2016, the Board received the group representative's request for a hearing C'RFH')
regarding Notices of Program Rcimburscmcnt (.'NPR') datcd August 3,2012, and October 17,

2012, all corresponding to FYF, ending in2007. In its RFH, the Providers' list the same single
issue for appeal - the Intermediary's exclusron of dual eligible days associated with the Low-
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Income Patient ("LIP") fraction of the Medicare DSH payment for inpatient rehabilitation
distinct-part units ("IRFs").

On May 4,2011 , the Board received the group representative's request for a hearing ("RFH")
regarding Notices of Program Reimbursement (.'NPR') dated April 7,2014, and April 15,2014,
corresponding to FYE ending in 2010. In its RFH, the Providers' list the same single issue for
appeal - the Intermediary's exclusion of dual eligible days associated with the Low-Income
Patient ("LP") fraction of the Medicare DSH pa1'rnent for inpatient rehabilitation distinct-part
units ("IRFs").

Finally, on November 4, 2016, the Board received the group representative's request for a

lrearing ("RFH") regarding a Notice of Program Reimbursement ('NPR') dated May 12,2016,
corresponding to FYE ending in 2013. In its RFH, the Providers' list the same single issue for
appeal - the Intermediary's exclusion of dual eligible days associated with the Low-Income
Patient ("LIP") fraction of the Medicare DSH payment for inpatient rehabilitation distinct-part
units ("IRFS").

Board's Analysis and I)ecision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filetl oost report if it is

dissatisfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

date ofreceipt ofthc final determination. Under42 C.F.R. $ 405.1835(a)(1) (2012),a provider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for frling a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab I)ays in LIP Adjustment Calculations

IJnder 42 U.S.C. $ 1395ww(1)(8)(B), Congress specihoally preuludes atLrinistrative or judicial
review ofthe prospective payment rates ("PPS") for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly'what rate-setting "steps" Congress
intended to shield from review unde¡ the statute, the United States Courl ofAppeals, District of
Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clariftes
what is shielded from ¡eview in its analysis of this issue.r

r Mercy Hosp.,Inc. v. Azar,891 F.3d 1062 (June 8,2018).
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ln Mercy, the Courl describes CMS' two-step rate-setting process for Medicare reimbursement

for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the

particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients

("LP") served by the hospital, also known as the LIP adjustment. The Court in M¿rcy aff:irmed

the United States Drstrict Court, wherein the District Court concluded that 42 U.S.C.

$ 1395ww(¡)(8) prohibits administrative or judicial review of the Medicare Contractor's

determination ofthe LIP adjustment, because such review amounts to review ofthe
establishment of the hospitãl's prospective payment rates.2 The Court ofAppeals concluded that

the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory

adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the

stãndardi¡ed reimbursement iate and then calculating a hospital's final palnnent.3

In the instant appeals, the Providers seek Board review ofone ofthe components utilized by the

Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-o¡
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the

prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal of the LIP adjustment and dismisses the issue in the

instant appeals that challenge this adjustment. In making this finding, the Board notes that
the Court of Appeals decision in Mercy is controlling precedent in interpreting the regulation
because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f¡
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating: For the Board:

Clay'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

X clayton J. trtix

10/19/2018

Clayton J. N¡x, Esq.

Chair
Signed by: clayton J. Nix -A

2 Mercy Hosp., Inc.v. Burwell,No. 15-1236 (JDB),2016WL 400'70'72, at *8 (D.D.C. July 25,2016)
3 Merqt,891 F.3d at 1068.
a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the

Provider is located. ^S¿e, 
e.g., QRS CHIT DSH Labor room Døys Groups v. Blue Cross Blue Shield Ass'n, Adm'r

Dec. (Apr. 13, 2009), affirming, PRRB Dec. No. 2009-Dl 1 (Feb 27 ,2009); St Vincent Mercy Med Ctr' v
BlueCross BlueShield Ass\t, Ad:r.ir'r Dec. (Nov. 17, 2008), øflinning in pdt t únd reveßing itt Pa¡'r, IRRB Dcc. No.

2008-D35 (Sept. 15.2008). However, in recognizing that providers may file suit with the appropriate District Court

either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controÌling
precedent the law of the D.C. Circuit. See, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'n , Adm'r Dec. (Apr-
3 O, 2OO'7 ), vøcøtlng, PRRB Dec. No. 2007-D23 (F eb. 28, 2007 )
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cc: Edward Lau, Esq., Federal Specialized Services

Wilson Leong, Federal Specialized Services



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, l4D 27207
470-746-2671

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.

500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Byron Lamprecht
Supervisor - Cost Report Appeals
'WPS Govemment Health Administrators
2525 N 1 l Tth Avenue, Suite 200
Omaha, NE 68164

RE: Jurisdictional Determination
Mclaren Health Care 2013 LIP Post 1498R SSI Data Match CIRP Group
Mclaren Health Care 2014 LIP Post 1498R SSI Data Match CIfuP Group
McLaren Health Care 201I LIP Medicare Advantage CIRP Group
Mclaren Health Care 2013 LIP Medicare/Medicaid Fraction Part C Days CIfuP Group
Mclaren Health Care 2014 LIP Medicare/Medicaid Fraction Part C Days CIfuP Group
McLaren Health Care 2010 LIP Sil Fraction Dual Eligible Days CIRP Group
Mclaren Health Care 2011 LIP SSI Fraction Dual Eligible Days CIRP Group
McLaren Health Care 2012 LIP Sil Fraction Dual Eligible Days CIRP Group
McLaren Health Care 2013 LIP SSI Fraction Dual Eligible Days CIRP Group
McLaren Healîh Care 2014 LIP SSI Fraction Dual Eligible Days CIRP Group
Provider Nos. : 23 -'f 04 l, 23 -'f I 0 5, 23 -T I 41, 23 -T207
FYEs: 9/30/2010, 12/3112010, 9130/2011, 9/30/2012, 9130/2013, 9/30/2014
PRRB Case No s.: 17 -1 429GC, 1 6-0955GC, 1 6-0837GC, 17 -0543GC, 1 8-03 39GC, i 8-
0340cc, 18-0341GC, 18-0138GC, 18-0140GC, 18-0l39GC

Dear Ms. O'Brien Griffin and Mr. Lamprecht:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years

ending ("FYE") in 2010, 2011,2012,2013, and20l4. The Provider Reimbursement Review
Board ("PRRB" or "Board") has reviewed the Providers' documentation on its own motion in
response to the United States Çourt of Appeals, District of Columbia Circuit's decision in Mercy
Hospital, Inc. v. Azar, on June 8,2018. Following review ofthe documentation, the Board finds
that it does not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income
Payment C'IRF-LIP'i reimbursement issue and dismisses the instant appeals.

Pertinent Facts

On October 26, 2017, and December 13,2011, the Board received the group representative's
requests for a hearing ('RFH') regarding Notices of Program Reimbursement ("NPR") dated
}i4ay 1,2017, and July 6,2017 , corresponding to FYEs ending in 2013 and 2014. In its RFH, the
Providers' list a single issue for appeal - 

the calculation of the Medicare percentage associated
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wifh the Low-Tncome Patient ("LP") fraction of the Medicare DSH payment for inpatient
rehabilitation distinct-part units ("IRFs").

On February 3,2016, October 26,2017, and December 13,2017, the Board received the group
representative's requests for a þearing (.'RFH') regarding Notices ofProgram Reimbursement
(NPR') dated August 12 and21,2015, Decembet 23,2015,May I,2017, and July 6,2017, all
corresponding to FYEs ending in 201 1, 2013, and 2014. In its RFH, the Providers' list the same

single issue for appeal - the calculation associated \¡/ith the Low-Income Patient ("LIP")
fraction of the Medicare DSII payment for inpaticnt rchabilitation distinct-pafi units ("IRFs").

Finally, on January 28, 2016, November 28,2016,May 4,2017, October 26,2017, utd
December. 13, 2017 , the Board received the group representative's requests for a hearing

C'RFH') regarding Notices of Program Reimbursement ('NPR') dated July 15,2014, October 1

and 10,2014, February 9,2015, August 12 and21,2015, December 23, 2015, June 3 and 16,

2016, July 6, 2017, andMay 1,2017, corresponding to FYEs ending in 2010, 2011,2012,2013,
2014. In its RFH, the Providers' list the same single issue for appeal - the Intermediary's
exclusion ofdual eligible days associated with the Low-lncome Patient ("LIP") fraction of the

Medicare DSH payment for inpatient rehabilitation distinct-part units ("IRFs").

Board's Analvsis and I)ecision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U. S.C. g l395oo(a) and 42 C.F.R. $ $ 405. 1835-405 .1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare conffactor, the amount in conkoversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days ofthe
date ofreceipt ofthe final determination. Under 42 C.F.R. $a05.1835(a)(1)(2012),aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a

specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance witll Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes administrative or judicial
review ofthe prospective pa;'rnent rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly what rate-setting "steps" Congress
intended to shield from review under the statute, the United States Couft ofAppeals, District of
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Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.l

In Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medica¡e conÍactor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients
("LIP") served by the hospital, also known as the LIP adjustment. The Court in Mercy affirmed
the United States Dishict Court, wherein the District Court concluded that 42 U.S.C.

$ 1395ww(1)(8) prohibits administrative or judicial review of the Medicare Contractor's
determination of the LIP adjustment, because such review amounts to review of the
establishment of the hospital's prospective payment rates.2 The Coul of Appeals concluded that
the Statute's plain language prohibits administratrve andjudicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Conhactor when adjusting the
standardized reimbursèment rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review ofone ofthe components utilized by the
Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal of the LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that
the Court ofAppeals decision in Mercy is controlling precedent for the interpretation of this
regulation because the P¡oviders could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

B.oard Members Partir:ipating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Zìegler, CPA, CPC-A
Robef A. Evarts, Esq.
Susan A. Turner, Esq. Clayton J. NiK Esq.

Ch air

Siqned by Clayton J. N¡x -A

I Mercy Hosp.,Inc. v. Azar,891 F.3d 1062 (June 8,2018).
2 Mercy Hosp., Inc. v. But'well,No. 15-1236 (JDB),2016 V/L 4007072, at +8 (D.D.C. July 25,2016).
r Mercy,89l F.3d at 1068.
a The CMS Administrator generally has applied as controlling precedent the law of the Circuit in which the

1O/19/2018

X Clayton J. Nix
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cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

Provider is located. See, e.9., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass ¿, Adm'l
Dec. (Apr. 13,2009), afñrming, PRRB Dec. No. 2009-D1 I (Feb.27 ,2009); St. Vincent Mercy Med. Ctr. v.
BlueCross BlueShie.ld A.ss'n, Adm'r Dec. (Nov. 17, 2008), affiiming in ltart qnd rcycrsin7 ln parr, PRRB Dec, No,
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate District Couñ
either in the Circujt in which they are located or the D.C. Circuit, the Administrator also applies as controlling
precedent the ìaw of the D.C. Circuit. .lee, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'n., Adm'r Dec. (Apr.
30,2007), vacating,PP.P'B Dec. No. 2007-D23 (Feb. 28, 2007).
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470-746-2677

Electronic Mail

Stephanie A. Webster, Esq.
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, D C 2003 6- I 5 64

crisælo

RE: Expedited Judicial Review Determination

13-r833G
13-2005GC
13-2006GC
1s-2316G
t5-2317G
16-0318G
16-1708G
16-t892
r8-1402

McKay 2006 SSI Ratio - Part C Days Group
CHS NY 2006 DSH Medicaid Fraction Part C Days CIRP Group
CHS NY 2006 DSH SSI Fraction Part C Days Croup
McKay 2012 SSI Part C DaYs GrouP
}l/lcKay 2012 Medicaid Fraction Part C Days Group
McKay Post 9130/2004 Medicaid F¡action Part C Days Group
McKay Post 09/3012004 - 2007 Parr C Days Group
St. John's Hospital 2010
Hurley Medical CerÍer 2014

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' September 27,

2018 request for expedired judicial review (EJR) (received september 28, 2018) for the appeals

referenced above. The Board's determination regarding EJR is set forth below.

Issue in DiSpute:

The issue in these appeals is:

Whether "eruollees in [Medicare] Part C are 'entitled to benefits' under Part

A, such that they should be counted in the Medicare lPart A/SSIr] fraction, or
whether, ifnot regarded as'entitled to benefits under Part A,' they should

instead be included in the Medicaid fraction" of the DSH2 adjustment.3

Statutory and Rceulatory Backqround¡ Medicare DSH Pavment

Parl A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paid most hospitals for the operating costs of inpatient hospital services under the

| "SSI" is the acronym for "Supplemental Security lncome."
2 "DSH" is the acronym for "dispropofionate share hospitaì."
3 Providers'EJR Request at 4.
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prospective payment system ("PPS;').a Under PPS, Medicare pays predetermined, standardizecl

amounts per discharge, subject to certain payment adjustments.s

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-
specific factors.6 These cases involve the hospital-specifiò DSH adjustment, which requires the

Secretary to provide increased PPS payments to hospitals that serve a signifrcantly
disproportionate number of low-income patients.T

A hospital may qualify for a DSH adjustment based on its disproportionate patient peroentage

("Dff'1.4 As a proxy for utilization by low-income patients, the DPP determines a hospital's
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifuing
hospital.e The DPP is defined as the sum of two fractions expressed as percentages.lo Those two
fractions are referred to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient \ as "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(FXviXI), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
beneJils under part A of this subchapter and were entitled to
supplemental security income benefits (exoluding any Statc
supplementation) under subchapter XVI of this chapter, and the
denominalor of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) were entitled to benefits under pqrt A of This subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers fo¡ Medica¡e & Medicaid
Services ('CMS'), and the Medicare conhactors use CMS' calculation to compute a hospital's
DSH payment adjustment. I I

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)0l), defines the Medicaid fraction as:

the fractìon (expressed as a percentage), the numerator of which is
the number of the hospital's patient days ftrr such perit-rtl whir:h

a See 4?.Lt.S.C. $ l39sww(dXl)-(5):42 C.F.R. Part4l2-
s ld.
6 See 42tJ.S.C. $ 1395ww(d)(5).
1 See 42u.5.c. $ l39sww(d)(s)(F)(i)(l); a2 C F.R. $ 412.106.
I see 42rJ.s.C. gg l395ww(d)(s)(F)(i)(I) and (d)(s)(F)(v); a2 c.F.R. $ al2 Ì06(cxl).
e See 42U.5.c. $$ 1395ww(dX5)(F)(iv) and (vii)-(xiii); 42 C.F.R. $ 412.106(d).
to See 42'tJ.5.C. g l395ww(d)(5)(F)(vi).
I' 42 C.F.R: $ 412.106(bX2)-(3).
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consist of patients who (for such days) were eligible for medical
assistance rmcler a State plan approved under subchapter XIX [the

. Medicaid program], but who wete not entitled to beneJìts under
part A of this subchapter, ¿rnd the denominator of which is the total
number of the hospitai's patient days for such period. (emphasis

added)

The Medicare contractor determines the number ofthe hospital's patient days of service for
which patients were eligible fbr Medicaid but not entitled to Medicare Part A, and divides that

numbei by the total number of patient days in the same period.r2

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities.

The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The

statute at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals enrolled under this section with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B of this subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medica¡e HMO patient care days

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the laqguage ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ 1395ww(d)(5XF)(vi)1, which states that the

disproportionate share adjustment computation should inclucle

'þatients who were entitled to benefits under Patt 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualified FIMO. Prior to December

1, 1987 , we were not able to isolate the days of care associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation lof the DSH adjustment].

However, as of December 1, 1987, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been

including HMO days in the SSlMedicare percentage [of the DSH

adjustment].la

t2 42 c.F.R. s 4l2.lo6(bx4).
I3 of Health and Human Services.
14 55 Fed. Reg. 35,990, 39,994 (Sept 4, 1990)'
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At that timc Medicare Part Â paid for HMO ser.¿ices and patients continued to be eligible for
Part A.15

With the creation of Medicare Part C in i997,16 Medicare beneficiaries who opted for managed

care coverage under Medica¡e Part C were no longer entitled to have payment made for their

care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in t]1e SSI ratios used by the Medicare contractots to calculate DSH payments for the fiscal

year 2001-2004. t1

No further guidance regarding the treatment of Part C days in the DSH calculation was provided

until the 2004 Inpatient Prospective Payment System ("IPPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a benefìciary has elected to join an M+C plan, that
beneficiary's benefits are no longer administered under Part A
. . . . once a bene/ìciary elects Medicare Part C, those patíent days

attributable to the benefrcídry should not be included in lhe

. Medicare fraction ofthe DSH patient percenlage- These patient
days should be included in the count of total patient days in the

Medicare fraction (the denomìnator), and the patienr's days for the

M+C beneficiary who is also eligible for Medicaid would be

included in the numerator'of the Medicaid fraction . (emphasis

added)r8

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F'R.] $ a12.106(bX2Xi) to
include the days associated with [Part C] beneficiaries ìn the Medicare fraction of the DSH

calculation."le In response to a comment regarding this change, the Secretary exp.lained that:

. ..Il'e do agree thot once Medicare beneficiaries elect

Medicare Part C coverage, they are still, in some sense,

enlítled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

t5 Id.
ró The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 Hlt 2015,

codifed as 42tJ.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An indivjdual who is enrolled fin
Meãicarel on Decembãr 3l 1998, with an eligible organization under . . . [42 U.S.C. l395mm] shall be considered

to be eff;lled with that organization on January 1, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that part for providing services on January I, I 999 . . ." This was also klown as

Medicare+Choice. îhe Meãicare Prescription Drug, lmprovement and Modernization Act of2003 (Pub.l.. 108-

l73), cnactcd on December 8,2003, replaced the Medicare+Choice program with the neìv Medicare Advantage

program under Part C of Tjtle XVIII.
1769 Fed. Reg.48,918,49,099 (Aue. 11,2004).
r868 Fed. Reg.27,154,27,208 (May 19,2003).
re 69 Fed. Reg. at 49,099.
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Medicare fraction of the DSH calculation. Therefore, we are

noÍ adopting as Jìnal our proposal stated ìn the May 19, 2003
proposed rule to include the days associated leith M+C
beneficiaries in the Medicaidfraction. Inslead, we are

adopting a policy to include the patient days þr M+C
beneficiaries in rhe Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be included in
the numerator of the Medicare fraction' We are revising our
regulations at $ 412.106(bx2)(i) to include the days

associated virith M+C beneficiaries in the Medicare fraction
of the DSH calculation.20 (emphasis added)

This statement would require inclusion of Medicare Part C inpatient days in the Medicare
fraction of the DSH calculation.

Although the change in policy regañing 42 C.F.R. $ 4i2.106(bX2XB) was included in the

August I l, 2004 Federal Register, no change to the regulatory language was published until
August 22,2007 when the FFY 2008 final rule was issued.2l In that publication the Secretary

noted that no regulatory change had in fact occurred, ald announced that she had made

"technical conections" to the regulatory language consistent with the change amounced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare

fraction as of October I,2004.

The U.S. Circuit Court for the District of Columbia in I llina Healthcare Services v. Sebelius

(Allina I),22 vacated the FFY 2005 IPPS rule. However, the Secretary-has not acquiesced to that

àecision. More recently in Allina Health Services v. P:ìce (Altina II),23 the Court found that the

Secretary's 2004 attempt to change the standard to include Part C days in the Medica¡e fraction
was vacated by Altina Health Services aboye- The Court found that the Secretary was required to

undertake notice and comment ruling-making and The 2012 regulation was invalìd. Once again,

the Secretaly has uot acquiesced to this decision.

Providers' Request for EJR

The Providers point out that prior to the 2004 rulemaking, in which the Secretary attempted to
adopt a new policy to begin counting Part C days in the Medicare Part A/SSI fraction, the

Secietary treated PaÍ C patients as not entitled to benefits under Part A, rather they should be

includei in the Medicaid fraction of the DSH adjustment.2a In the May 2003 proposed rule for
Federal fiscal year 2004, the secretary proposed "to clarify" her long held position that "once a

beneficiary elects Medicale Part C, those paticnt days attributable to the beneficiary should not

10 ld.
21 72 F ed. R.eg. 47 ,130, 47 ,384 (A\cpst 22,2007).
22 746F.3d 1102 (D.C. Cir.2014).
21 2017 WL 3137976 (D.C. Cir. I:uly 25,2017).
2a Providers' EJR Request at 4 citing to AlÌina 746 F 3d ar 1105'
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be included in the Medicare fraction ofthe DSH patient percentage."2s Further, the Secretary

went on, "[t]hese days should be included in the count oftotal patient days in the Medicaid
fraction (the denominator), and the patients' days for a [Part C] beneñciary w_ho is also eligible

for Medicaid would be included in the numerator of the Medicaid fraction."26 The Secretary

explained that "once a beneficiary has elected to join a Medícare 
-Advantage 

plan, that

beneficiary's benefits are no longer administered under PaÍ 4."2?

However, in the final rule for the Federal fiscal year 2005,1he Secretary reversed course and

adopted a policy to include Part C days in the Medicare Part A./SSI fraction and exclude the Part

C dàys from the Medicaid fraction effective Octobe¡ 1,2004.28 The Secretary's actions were

litigated in Altìna I inwhich the Court concluded that the Secretary's final rule was not a logical
outgrowth of the proposed rule and a vacatur was warranted.29

The Providers are seeking EJR over the appeal because the Board does not have the authority to

adjudicate the continued application ofthe 2004 rule and its policy change to the applicable

portion ofthe.cost years at issue.3o The Providers point out that the Board continues to be bound

by the regulation on Parl c days unless the secretary acquiesces in the Allina court rulings,

which he has not done.3l

Decision of the Board

Pu¡suant to 42 U.S.C. $ 1395oo(f(l) and the regulations at 42 C'F.R'$ 405.1842(Ð(l) Q017),the
Board is required to $ant an EJR request if it determines that (i) the Board has jurisdiction 1o

conduct a hearing on the specific matter at issue; and (ii) the Boa¡d lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a
challenge either to the constitutionality ofa provision ofa statute or to the substantive.or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving fiscal years 2004-2013.

For purposes of Board jurisdiction over a participant's appeals for cost reporl periods ending

prioi to-December 3 1, 2008, the participant may demonstrate dissatisfäction with the amount of
Medicare ¡eimbursement for the appealed issue by claiming the SSI/Part c issue as a "self-

'z5 
68 Fed Reg. at 27 ,208.

26 Id.
27 ld.
78 69 Fed Reg. 49,099 (Aug. I l, 2004)
2e Providers' ËJR Request at 5-6.
30 Id. qt I0, citing 42 ò.f.n. g 405.1 86? ("in exercisirig its authority to conduct proceedings under this subpart, the

Board must comply with all the provisions of Title XVIII ofthe Act and the regulations thereunder.")-

" Id.
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disallowed cost," pursuant to thc Supreme Court's reasoning set out in Bethesda Hospital
Association v. Bowen.32 In that case, the Supreme Court concluded that a cost report submitted in
full compliance with the Secretary's rules and regulations, does not bar a provider from claiming
dissatisfaction with the amount of reimbursement allowed by the regulations. Further, no stalute
or regulation expressly mandated that a challenge to the validity ofa regulation be submitted first
to thé Medicare Contractor where the contractor is without the power to award reimbusement.33

On August 21, 2008, new regulations goveming the Board were effective.la Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a\l)(ii) which
required for cost report periods ending on or after December 31, 2008, providers who we¡e self-
disallowing specific items had to do so by following the procedures for ñling a cost report under
protest. This regulatory requirement was litigated in Banner Heart Hospilal v. Burwell
(Banner).3s In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking. The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The District Court concluded that, wder Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the
Medicare Contractor could not address.36

The Secretary did not appeal the decision in -B anner and decided to apply the holding to certain
similar administrative appeals. Effective Api,l23,2018, the CMS Administrator implemented
CMS Ruling CMS-I727-R which involves dissatisfaction with the Medicare Contractor
deteminations for cost report periods ending on December 31, 2008 and which began before
January 1,2016, Under this ruling, where the Board determines that the specific item under
appeal was subject to a regulation or payment policy that bound the Medicare Contractor and left
it with no authority or discretion to make payment in the manner sought by the provider on
appeal, the protest requirements of42 C.F.R. $ 405.1 835(a)(i )(ii) were no longer applicable.
However, a provider could elect to self-disallow a specific item deemed non-allowable by filing
the matte¡ under protest.

The Board has deteminecl that the remaining participants involved with the instant EJR request
are govemed by CMS Ruling CMS-1727-R. In addition, the participants' documentation shows

thatìhe estimated amount in controversy exceeds $50,000, as required for a group appeal3? and

$10,000 for the individual appeals.3s The appeals were timely filed. The estimated amount in

32 I08 S. Ct. 1255 (198S). ,Se¿ a/so CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost report that complies ',vith the Medicare payment policy for the item and then appeals the item to the Board. The

Medicare Contractor's NPR would not ìnclude any disallowance for the item. The provider effectively self-
disalÌowed the item.).
13 Bethesda at I2 58-59.
r4 73 Fed. Reg. 30,190, 30,240 (May 23,2008).
15 201 F. Supp. 3d 131 (D.D.C. 2016)
36 Banner at 142.
17 See 42 C.F.R. $ 405.1837. r
38 See 42 C.F.R. $ 405.1835.
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controversy is subject to recalculation by the Medicare contractor for the actual final amount in
each case.

Board's Analysis Regardins the Appealed Issue

The appeals in these EJR requests involve th e 2004-2013 cost reporting periods, thus the

appealed cost ieporting periods fall squarely within the time frame applicable to the Secretary's
FFY 2005 IPPS rule being challenged. The Board recognizes that the D.C. Circuit vacated this
regulation in l/lina for the time period at issue in these requests. However, the Secretary has not
formally acquiesced to that vacatur and, in this regard, has not published any guidance on how
the vacatur is being implemented (e.g., only circuit-wide veisus nationwide) . See generally
Grant Med. Ctr. v. Bunvell,204 F. Supp. 3d 68,71-82 (D.D.C. 2016), appealJiled,No.16-5314
(D.C. Cir., Oct 31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated
the regulation and, if the Board were to grant EJR, the Providers would have the right to bring
suit in either the D.C. Circuit or the circuit within which they are located. See 42U.5.C.

$ 1395oo(f)(1). Based on the above, the Board must conclude that it is otherwise boqnd by the

regulation for purposes of this EJR request. 3e

Board's Decision Reqardins the EJR Request

The Board finds that:

1) it has jurisdiction ovel the matter for the subject years and that the
participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assertions regarding 42 C.F.R.

$$ 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question ofwhether 42

C.F.R. $$ 412.106(b)(2)(i)(B) ard (bX2XiiÐ(B), are valid.

3e On September 28, 201E, one of the Medicare contractors, Wisconsin Physicians Service ("wPS"), filed an

objection to the EJR request in a number ofcases identified in the EJR request. In its filing, WPS argues that the

Bóard should deny the ÈJR request because the Board has the authority to decjde the issue under appeal since it is
not bound by the Secretary's regulation that the federal djstrict court vacated in Allina. 'lheBoard's explanation of
its authority tegarding this issue addresses the arguments set out in WPS' chaìÌenge.
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Accordingly, thc Board finds that the question of the validity of 42 C.F.R. S$ 412.106(bX2XÐ(B)
ancl (bX2XiiiXR) properly falls within the provisions of 42 U.S.C. $ 1395oo(f(l) ard hereby
grants the remaining Providers' request for EJR for the issue and the subject years. The

Providers have 60 days from the receipt ofthis decision to institute the appropriate action for
judicial review. Since this is the only issue under dispute in the group appeals cases, the Board
hereby closes those cases. Because there are other issues under appeal in case numbers 16-1892

and. 18-1402, those cases will remain open.

Board Members ParticipatinË

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory iI. Ziegler, CPA, CPC-A
Robert A. Everts, Esq.
Susan A. Tumer, Esq.

FOR THE BOARD:

Chair

Enclosures: Schedules of Providers

cc: Kyle Browning, NGS (Electlonic Mail r/Schedules of Proviclers)

Danene FIartley, NGS (Electronic Mail w/Schedules of Providers)
Rryon Larnprecht. WPS(Electronic Mail w/Schedules ol' Providers)
Wilson Leong. (Electronic Mail r'v/Schedules of Providers)



{e DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 27207
470-786-2677

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.
.500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Judith Cummings, Accounting Manager
CGS Audit & Reimbursement
P.O. Box 20020
Nashville, TN 37202

RE: Jurisdictional Determination
Premier Health Partners 2013 Rehab LIP Part C Days CIfuP Group
Premier Health ParÍners 2014 LIP Medicare/Medicaid Part C Days CIRP Group
Premier Health Partners 2015 LIP Medicare/Medicaid Part C Days CIfuP Group
Provide¡ Nos.: 36-T051, 36-T076, 36-T17 4
FYEs: l2/31 12013, 12/31/20r4, 12/31/201s
PRRB Case Nos.: 17-1506GC, 18-0035GC, 18-1 134GC

Dear Ms. Griffin and Ms. Cummings

This case involves Premier Health Partners' ("Premier") Inpatient Rehab Facilities ('IRF")
appeals of the Medicare reimbursement for the fiscal years ending ("FYE") in 2013 through
2015. The Provider Reimbursement Review Board C'PRRB" or "Board") has reviewed
Premier's documentation on its own motion in response to the United States Court of Appeals,
District of Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar,onJlune8,2018.
Following review ofthe documentation, the Board finds that it does not have jurisdiction to hear
Premier's IRFs - Low Income Palment ('IRF-LIP') reimbursement issue, dismisses this issue
from the instant appeals and, as this issue was the only issue, closes PRRB Case Nos. 17-
1506GC, 18-0035GC, and 18-1134GC.

Pertinent Facts

On May 18, 2017 , the Board received Premier's request for a hearing ("RFH") regarding the
March 2,2O16, 1lpr1l20,2016, and April 27,2016, Notices of Program Reimbursement ("NPR')
for the cost reporting period ending on Í2/3112013. Its RFH, Premier lists a single issue for
appeal 

- a challenge to the inclusion of inpatient days attributable to Medicare Advantage (MA)
patients in both the numerator and the denominator ofthe SSI ratio used in the calculation of the
IRF-LIP payment.

On October 10,2011 , the Board received Premier's RFH regarding its April 19,2017, NPRs for
the cost reporting period ending on 12/31/2014. In its RFH, Premier lists the same single issue
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for appeal - a challenge to the inclusion ofinpatient days attributable to MA patients in both the
numerator and the denominator ofthe SSI ratio used in the calculation ofthe IRF-L,IP payments.

Finally, on March27,2018, the Board received Premier's RFH regarding its October lI,2017,
NPRs for the cost ¡eporting period ending on 12/31/2015. In its RFH, Premier lists the same

single issue for appeal - a challenge to the inclusion of inpatient days attributable to MA
patients in both the numerator and the denominator of the SSI ratio used in the calculation ofthe
IRF-LIP payments.

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. g 1395oo(a) and 42 C.F.R. $$ 405.1835-405 .1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date ofreceipt ofthe final determination. Under 42 C.F.R. $ 405.1835(a)(1) (2012), a provider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 3 1, 2008, self-
disallowing the specific item by following the applicable prooe<Iures for hling a oost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Issue l-Rehab Part C Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes administrative or judicial
review of the prospective payment rates ('PPS') for IRFs. Although providers have attempted to
dispute exactly what rate-setting "steps" Congress intended to shield from review under the
statute, the United States Court of Appeals, District of Columbia Circuit's decision in Mercy
Hospital, Inc. v. Azar, answers this question and clarifies what is shielded from review in its
analysis of this issue. I

ln Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first slep takcs place priur to the begirurilg uf thc Ilscal year arrtl ilvolves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (oalculatetl by thc Medicarc contractór) to "the standârdized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account the number of low income patients
served by the hospital, also known as the LIP adjustment. The Court in Mercy affirmed the
United States District Court, wherein the Dishict Court concluded that 42 U.S.C. $ 1395ww(1)(8)

I Mercy Hosp., Inc. v. Azar,891 F.3d 1062 (June 8,2018).
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prohibits administrative or judicial review of the Medicare Contractor's determination of the LIP
adjustment, because such review amounts to review of the establishment of the hospital's
prospective payment rates.2 The Court of Appeals concluded that the Statute's plain language
prohibits administrative andjudicial review ofnot only the statutory adjustments, but also the
"step two rates" utilized by the Medicare Contractor when adjusting the standardized
reimbursement rate and then calculating a hospital's final payment.3

In the instant appeal, the Premier seeks Board review ofboth components utilized by the
Medicare Contractor to determine the LIP adjustments. As Congress has prohibited
administrative and judicial review of the prospective payment rates for IRFs, including the LIP
adjustment, the Board lacks the jurisdiction to hear the appeals of the LIP adjustments and
dismisses the issue in the instant appeals that challenge these adjustments. In making this
finding, the Board notes that the Court ofAppeals decision in Mercy is controlling precedent
because t\e Premier could bring suit in the D.C. Circuit.a

Review of this detemination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 40s.1875 and 405.1877.

Board Members Participating: For the Board:

Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq. X Ch.rlott" B"nton

Charlotte F. Benson

Bo¿rd Member

Signed by: Charlotte Benson -A

cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

2 Mercy Hosp., Inc. v. But'well,No. 15-ln6 QDB),2016 \ IL 4007072, at x8 (D.D.C. Iuly 25,2016).
3 Mercy,891 F.3d at 1068.
a The CMS Administrator generally has applied as controlling precedent the law of the Circuit in which the
Provider is located. See, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'n, Adm'r
Dec. (Apr. 13,2009), affirming, PRRB Dec. No. 2009-D I I (Feb. 27 ,2009); St. V¡ncent Mercy Med. C*. v.

BlueCross BlueShield Ass'n, Âdm'r Dec. (Nov. l7 ,2008), affrming itx part qnd rcvcrsing in part,PRRB Dec. No.
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate District Coufi
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
precedent the law of the D.C. Circuit. .9eø e.g., Jordan Hosp. v. BIue Cross Blue Shield Ass'n., Adm'r Dec. (Apr.
3 0, 2007 ), v a c o t in g, PP.RB Dec. No. 2007-D23 (F eb. 28, 2007 ).

10t22/2018



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
1508 Woodlawn Dr¡ve, Suite 100
Baltimore, l,4O 21207
470-786-2677

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Byron Lamprecht
Cost Report Appeals
WPS Govemment Health Administrators
2525 N 117th Avenue, Suite 200
Omaha, NE 68164

RE: Jurisdictional Determination
Ascension Health 2007-201 5 Rehab Líp Appeals
Provider Nos.: See Appendíx A
FYEs: 6/30/2007,6/30/2008,6/30/2009,9/3012009,61301201.1,6130/2012,6/3012013,
6t30/2014, 6/30/2015
PRRB Case Nos.: 15-2786GC, l5-2845GC, l5-2826GC, 17-1475GC, 18-1339GC, 17-

1 840cC, 1 5-2805GC, I 5-2803GC, t6-21 17 GC, r 6-2t20GC, I 6-21 lgGC, 17 -221 sGC,
t7-2212GC

Dear Ms. O'Brien Griffin and Mr. Lamprecht:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years
ending("FYE") in2007,2008,2009,2011,2012,2013,2014,and2015. TheProvider
Reimbursement Review Board C'PRRB" or "Board") has reviewed the Provide¡s' documentation
on its own motion in response to the United States Court of Appeals, District of Columbia
Circuit's decision in Mercy Hospítal, Inc. v. Azar, on June 8, 2018. Following review of the
documentation, the Board finds that it does not have jurisdiction to hear the Providers' Inpatjent
Rehab Facilities - Low Income Payrnent (.'IRF-LIP') reimbursement issue and dismisses the
instant appeals.

Pertinent Facts

On August 1,2016, the Board received the group representative's requests for a hearing ("RFH')
regarding Notices of Program Reimbursement C'NPR'), corresponding to FYEs ending in 2014.
In its RFH, the Providers' list a single issue for appeal - the calculation of the Medicare
percentage associated with the Low-Income Patient ("LP") fraction of the Medicare DSH
payment for inpatient rehabilitation distinct-part units ("IRFs").

On June 22,2015, August 1, 2016, July 11,2017, September 13,2017, and May 31,2018, the
Board ¡eceived the group representative's requests for a hearing C'RIH') regarding Notices of
Program Reimbursement C'NPR') corresponding to FYEs ending in 2011 through 2015. In its
RFH, the Providers' list the same single issue for appeal - the calculation associated with the
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Low-Income Patient ("LIP") fraction of the Medicare DSH payment for inpatient rehabilitation
distinct-part units ("IRFs").

Finally, on June 11 ,2015, June 16,2015, Jtne 22,2015, August I,20l6,May 3,2017,and,
September 13,2017 , the Board received the group representative's requests for a hearing
C'RFH') regarding Notices of Program Reimbursement C'NPR') corresponding to FYEs ending
in 2007 through 2015. In its RFH, the Providers' list the same single issue for appeal -thelntermediary's exclusion of dual eligible days associated with the Low-Income Patient ("LIP")
fraction ofthe Medicare DSFI payment for inpatient rehabilitation distinct-part units ("IRFs").

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is
$ 10,000 or more ($50,000 for a group), and the request for hearing is filed within I 80 days of the
date of receipt of the final determination. Under42 C.F.R. $ 405.1835(a)(1)(2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
pcriod where the provider seeks paymcnt that it belicvcs to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 3 1, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395ww(iX8XB), Congress specifically precludes administrative or judicial
review of the prospective payment rates ('PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly vr'hat rate-setting "steps" Congress
intended to shield from ¡eview unde¡ the statute, the United States Court ofAppeals, District of
Columbia Ci¡cuit's decision in Mercy Hospítal, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.r

In Mercy, the Court descnbes CMS' two-step rate-setting process for Medica¡e reimbursement
for IRFs. Thc first stcp takcs placc prior to the beginning ofthc fiscal ycar and involves CMS'
establishment of a standardized reimbursement rate, while the secon<l step involves CMS'
adjustments (calculated by the Medicare contractor) to "tÏe standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account the number of low income patients

r Mercy Hosp., Inc. v. Azar,891 F,3d 1062 (June 8,2018).
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("LIP") served by the hospital, also known as the LIP adjustment. The Cowt in Mercy affirmed
the United States District Court, wherein the District Court concluded that 42 U.S.C.

$ l395ww[)(8) prohibits administrative or judicial review of the Medicare Contractor's
determination of the LIP adjustment, because such review amounts to review of the
establishment ofthe hospital's prospective payment rates.2 The Court ofAppeals concluded that
the Statute's plain language prohibits administrative andjudiciai review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the

standardized reimbursement rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review ofone of the components utilized by the
Medica¡e Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal of the LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. tn rnaking this finding, the Board notes that
the Court ofAppeals decision in Mercy is controlling precedent for interpreting the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Susan A. Tumer, Esq.

Clayton J. Nix, Esq.

Chair
Signed by Clayton J. Nix -A

cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

2 Mercy Hosp., Inc. v. Burwell, No. 15-1236 (JDB),2016 WL 40070'72, at *8 (D.D.C. July25,20l6).
3 Mercy,89l F.Jd at 1068.
a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the
Provider is located. S¿e, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shielcl Ass'n, Adm'r
Dec- (Apr. 13,2009), affirming, PRRB Dec. No. 2009-Dl l (Feb. 27,2009);.tt. Yincent Mercy Med. Ct. v.
BlueCross BlucSltielcl Ass'n, Adm'r Dec. (Nov. 17, 2008), affirming in pqrt and reversing ir? par-l, PRRB Dec. No.
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit \À/ith the appropriate Disfict Couft
eithe¡ i¡r the Circuit i¡r which they are located or the D.C. Circuit, the Administrator also applies as controlling
precedcnt the law of the D.C. Circuit. Scg c.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'tt., Adm'r Dec. (Apr.
3 0, 2007 ), va c q t in g, PP.P'B Dec. No. 2007-D23 (F eb. 28, 2007 ).

1O/24/2018

X Clayton J. Nix
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Appendix A

Provider Nos.: 01-T011, 03-T010,03-T011, 07-T028, 14-T258, 15-T010, 15-T088, 15-T100,
23-T0t9,23-T111,23-T165,23-T195,23-T197,23-T257,33-T047,37-T018,37-T114,52-T136

FYEs:6/30/2007,6/30/2008,6/3012009,9130/2009,6/30/2011,6130/2012,613012013,
6/30/2014, 6130/2015

rs-2786GC Ascension Health 2007 Rehab SSI Fraction Dual Eligible Days CIRP Grou
1s-2845GC Ascension 2008 Rehab Medicare Fraction Dual Eligible Days CIRP Group
1s-2826GC Ascension 2009 Rehab Medicare Fraction Dual Eligible CIRP Group

17-147sGC Ascension Health 2010 LIP SSI Dual Elieible Days CIRP

t 8-133gGC Ascension Health 201 I Rehab LIP Medicare/Medicaid Medicare Advantage
Davs CIRP Group

17-1840GC Ascension Health 2012 Rehab Medicare/Medicaid Fractions Medicare
Advantase Davs CIRP

l5-2805GC Ascension Health 201 3 Rehab Medicare/Medicaid Fraction Part C Days CIRP
Groun

15-2803GC Ascension Health 2013 Rehab SSI Fraction Dual Eligible CIRP Group
l6-2117GC Ascension Heal¡h 2014 LIP Post 1498R SSI Data Match CIRP

r6-2120GC Ascension HealTh 2014 Rehab LIP Medicare/Medicaid Fraction Part C Days
CIRP

16-2tt9GC Ascension Health 2014 Rehab LIP SSI Fraction Dual Eligible Days CIRP
t7-221sGC Ascension Health 2015 LIP Medicare/Medicaid Medicare Advantage Dayt

CIRP Group
t7-22t2GC Ascension Health 2015 LIP SSI Fraction Dual Eligible Days CIRP Group



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
470-746-2671

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyrnan, P.C.
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

John Bloom
Noridia¡ Healthca¡e Solutions
JF Provider Audit Appeals
P.O.Box 6722
Fargo, ND 58108

Jurisdictional Determination
LifePoint 2006-2015 Rehab LIP appeals
Provider Nos.: See Appendix A
FYEs: 2006-2015
PRRB Case Nos. : I 5-2804GC, L5 -27 8'l GC, 1 8- 1 I 9 I GC, 15 -2832GC, 1 5-285 5GC, 1 8-
0305GC, t7-0284GC, l8-0304GC, 18-1154GC, 18-1015GC, 15-31'7sGC, 18-1016GC,
1 7- 1 880GC, t s -3 t7 6GC, 1 s-3 l 9s GC, 1 6-2t98GC, | 6-2r94GC, 1 6-2199GC, 11 -
2044GC, 1 7 -20 43 GC, t7 -2042GC

Dear Ms. O'Brien Griffin and Mr. Bloom:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years
ending("FYE")in2006,2007,2008,2009,2010,2011,2012,2013,2014,and2015. The
Provider Reimbursement Review Board ("PRRB" or "Board") has reviewed the Providers'
documentation on its own motion in response to the United States Court of Appeals, District of
Colrrmhia Circuit's decision in Mercy Hospital, Inc. v. Azar', on June 8,2018. Following review
of the documentation, the Board finds that it does not have jurisdiction to hear the Provide¡s'
Inpatient Rebab Facilities - Low Income Paytnent C'IRF-LIP') ¡eimbulsement issue and
dismisses the instant appeals.

Pertinent Facts

On August 5,2015, August 10, 2016, and Augu st 15,2017, the Board received the group
representative's requests f'or a hearing ('RFH) regarding Notices of Program Reimbursement

C'NPR'), corresponding to FYEs ending in 201I through 2015. In its RFH, the Providers' list a

single issue for appeal the calculation of the Medicare percentage associated with the Low-
Income Patient ("LIP") fi'action of the Medicare DSH payment for inpatient rehabihtation
distinct-part units ("IRFs").

On February 7,2013, May 15, 2013,May 13,2014,May 23,2014, August 5,2015, August 7,
2015, August 10,2016, and August 15,2017, the Board received the group representative's
requests f'or a hearing C'RFH') regarding Notices of Program Reimbursement C'NPR')



LifePoint Hospitals
PRRB CaseNos. 15-2804GC, 15-2787GC,18-1191GC, I5-2832GC,15-28ssGC, 18-0305GC,
l7-0284GC,18-0304GC, l8-1154GC, 18-1015GC, 15-3t7sGC, 18-1016GC, 17-1880cC, 15-
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2042CC
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conesponding to FYEs ending in 2008 through 2015. In its RFH, the Providers' list the same
single issue for appeal - the calculation associated with the Low-Income Patient ("LP")
fraction of the Medicare DSH payment for inpatient rehabilitation distinct-part units ("IRFs").

Finally, on December 10,2012, February 7, 2013, June 11,2015, Augüst 5, 2015, August 10,
2015, October 27,2016, August 16, 2017, andMarch 2,2018, the Board received the group
representative's requests for a hearing ("RFH") reganling Notioes ofProgram Reimbursement
('NPR') corresponding to FYEs ending in 2006 through 2015. In its RFH, the Providers' list the
same single issue for appeal - the Intermediary's exclusion ofdual eligible days associated with
the Low-Income Patient ("LP") fraction of the Medicare DSH payment for inpatient
rehabilitation distinct-part units ("IRFs").

Board's Analvsis and Decision

Applicable Regulâtory Provisions and Board Rules

Pursuantto42U.S.C.$1395oo(a)and42C.F.R.$$405.1835-405.1840(2012),aproviderhasa
righq to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination ofthe Medicare contractor, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed withrn 180 days ofthe
date of receipt of the final determination. Under 42 C.F.R. $ 405.1835(a)(l) \2012), a provider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost repof for the
penod where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks pa¡'rnent that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adiustment Calculations

Under 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes administrative or judicial
review of the prospective payment rates ('PPS') for inpatient rehabilitation facilities ("IRFs").
Although proviclers have attempted to dispute exactly what rate-setting "steps" Congress
intended to shield from review under the statute, the United States Court ofAppeals, District of
Columbia Circuit's decisi<ln in Mercy Hospital, Inc. v. Azar, ârs\¡/ers this question and clarifies
what is shielded from review in its analysis ofthis issue.l

7n Merc.y, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'

1 Mercy Hosp.,Inc. v. Azor,89l F.3d 1062 (June 8,2018).
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establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
paficular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account tlle number of low income patients
("LP") served by the hospital, also known as the LIP adjustment. The Court in Me rcy affirmed
the United States District Court, wherein the District Court concluded that 42 U.S.C.

$ 1395ww(iX8) prohibits administrative or judicial review of the Medicare Contractor's
determination of the LIP adjustment, because such ¡eview amounts to review ofthe
establishment of the hospital's prospective payment rates.2 The Court ofAppeals concluded that
the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the
standardized reimbursement rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review ofone of the components utilized by the
Medicare Conffactor to determine the Provider's LIP adjustment, namely its SSI-or
Medica¡e-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal ofthe LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. ln making this fìnding, the Board notes that
tlte Coult of Appeals decision in Mercy is contlollirg precedent for interpreting tlìe statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42'C.F.R. $$ 405.1875 and405.1877.

Board Members Participatin g: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Susan A. Tumer, Esq.

Clayton J. Nix, Esq.

Chair
Siqned by: Clayton J. Nix -A

2 Mercy Hosp., Inc. v. Burwell,No. 15-1236 (JDB),2016 WL 4007072, at *8 (D.D.C. July25,20l6).
3 Mercy,891 F.3d at 1068.
a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the
Provicler is located . See, e.9., QRS CHll/ DSH Løbor roon Doys Groups rt, Blue Cross Blue Shieltl Ass'n, Ãdm'r
Dec. (Apr. 13,2009r, affirming, PRRB Dec. No. 2009-D 1 I (Feb. 27 ,2009); St. Vincent Mercy Med. Ctr. v.
BlueCross ßlueSltield Assh, Adm'r Dec. (Nov. 17, 2008), qllnning in pqrt qnd reyersing in part, PRRB Dec. No.
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit with the approp ate District Court
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
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cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services
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Jordan Hosp. v. Blue Cross Blue Shield Ass'n., Adm'r Dec. (Apr.
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Appendix A

Plovider Nos.: 01-T036, 03-T069, 03-T117, l5-T102,18-T132,19-T014, 19-T144,19-T167
19-Ti 91, 23-T0s4,34-T132,39-T1 10, 44-T003,44-T058, 44-T175, 44-T 181, 45-3089, 45-
T400. 4s-T747, 49-T060, 49-T07 5,5 I -T048, 53-T010

FYEs : 2006, 2007, 2008, 2009, 201 0, 201 l, 2012, 2013, 201 4, 20r s

I5-2B04GC LífePoint 2006 Rehab SSI Fraction Dual Eligible Days CIfuP Group
15-2787GC LifePoint 2007 Rehab SSI Fraction Dual Eligible Days CIfuP Group
l8-I191GC LifePoint 2008 Rehab LIP Medicare/Medicaid Part C Days CIRP Group
15-2B32GC LifePoint 2008 Rehab Medicare Fraction Dual Eligible Days CIRP Group
15-2855GC LifePoint 2009 Rehab Medicare Fraction Dual Eligible Days CIfuP Group
18-0305GC LifePoint 2009 Rehab Medícare/Medicaid Fraction Part C Days CIfuP

Group
l7-0284GC LifePoint 2010 Rehab Medicare Fraction Dual Eligible Days Group
18-0304GC LífePoint 2010 Rehab Medicare/Medicaid Fraction Part C Days CIRP

Group
18-1 I s4GC LifePoint 2011 Rehab LIP Medicare/Medícaid Part C Days CIKP Group
I8-10IsGC LifePoint 201I Rehab LIP SSI Fractíon Dual Eligible Days CIRP
I s-317sGC LifePoint 201 l-2013 Rehab LIP SSI Data Match CIfuP Group
18-1016GC

t7-188\GC

LifePoint 2012 Rehab LIP Medicare Fraction Dual Eligible Days CIRP
Group
LifePoint 2012 Rehab LIP Medicare/Medicaid Medicare Advantage Days
C]RP

15-3176GC LifePoint 201j Rehab LIP Medicare Fraction Dual Elígible CIfuP Group
15-3 t 95GC LifePoínt 201 3 Rehab LIP SSl/Medicaid Medicare Advantage Days CIRP

Group
16-2198GC LifePoinî 2014 Rehab LIP Medicare Fraction Dual Eligible CIRP Group
l6-2I94GC LifePoint 2014 Rehab LIP Medicare/Medicaid Fraction Medicare

Advantage Days CIfuP Group
16-2199GC
17-2044GC

LifePoint 2014 Rehab LIP SSI Data Match CIfuP Group
LifePoint 201 5 Rehab Medicare/Medicaid Fraction Part C Days CIRP
Group

I7-2043GC LifePoint 201 5 Rehab SSI Data Match CIRP Group
17-2042GC LifePoint 2015 Rehab SSI Ratjo Dual Eligíble Days CIRP Group



DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Re¡mbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltìmore, MD 21207
4r0-786-267L

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.
500 N. Meridian St., Suite 400
lndianapolis, IN 46204

Danene Hafiley
National Govemment Services, Inc.
MP: INA 101-AF42
P.O.Box 6474
Indianapolis, IN 46206

RE: JurisdictionalDetermination
Advocate 2009 LIP Medicare Fraction Dual Eligible Days CIfuP' Advocate Health 2010 LIP Medicare Fraction Dual Eligible Days CIRP Group
Advocate Health 201 I Rehab LIP Medicare Fraction Dual Elígible Days CIRP Group
Advocate Health Care 2012 LIP SSI Fraction Dual Eligible Days CIRP Group
Advocate Health Care 2013 LIP SSI Ratio Dual Eligible Days CIRP Group
Provider Nos.: 14-T182, l4-T208, 14-T223
FYEs: 12/31/2009, 12/3112010, l2l3l 1201t, 12131/2012, 12131/2013
PRRB Case Nos. : I 6-2021GC, 1 6- 1 888GC, 16-237 3GC, I 7-056 I GC, a¡d I 7-0533GC

Dear Ms. O'Brien Griffin and Ms. Hartley:

This case involves the Providers' appeals of its Medicare reimbursement for the frscal years
ending ("FYE ') in 2009,2010,2011,2012, and 2013. The Provider Reimbursement Review
Board ("PRRB" or "Board") has reviewed the Providers' documentation on its own motion in
response to the United States Côurt of Appeals, District of Columbia Circuit's decisron in Mercy
Hospital, Inc. v. Azar, on June 8,20i8. Following review of the documentation, the Board finds
that it does not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income
Payment ("IRF-LIP") reimbursement issue and dismisses the instant appeals. '

Pertinent Facts

On June l7,2016, J:une 22,2016, September 6,2016, November 21, 2016, and November 22,
2016, the Board received the group representative's requests for a hearing ("RFH') regarding
Notices ofProgram Reimbursement ("NPR") corresponding to FYEs ending in 2009 through
2013. In its RFH, the Providers' list the same single issue for appeal - t¡e Medicare
contractor's exclusion of dual eligible days associated with the Low-Income Patient ("LIP")
fraction of the Medicare DSH payment for rnpatient rehabilitation distinct-part units ("lRFs").
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Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules
\

Pursuantto42U.S.C.$l395oo(a)and42C.F.R.$$405.1835-405.1840(2012),aproviderhasa
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

date ofreceipt ofthe final determination. Under42 C.F.R. $ 405.1835(a)(l)(2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance ',¡vith Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for f,rling a cost report under
protest '"vhere the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes administrative or judicial
review ofthe prospective payment rates C'PPS") for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly what rate-setting "steps" Congress
intended to shield from review under the statute, the United States Court of Appeals, Dishict of
Columbia Circuit's decisiori in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue. I

ln Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account the number of low income patients
("LIP") served by the hospital, also known as the LIP adjustment. The Court in Mercy affrmed,
the United States District Cour1, wherein the District Court concluded that 42 U.S.C.

$ 1395ww(j)(8) prohibits administrative orjudicial review of the Medicare Contractor's
determination ofthe LIP adjustment, because such review amounts to review ofthe
cstablishmcnt ofthe hospital's prospective payment rates.2 The Court ofAppeals concluded that
the Statute's plain language prohibits admimstrative and judicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the

standardized reimbursement rate and then calculating a hospital's final payment.3

1 Mercy llosp., Inc. v. Azat',891 F.3d 1062 (Junc 8,2018).
2 Mercy Hosp., Inc. v. Burwell,No. 15-1236 (JDB), 2016 WL 400'7072, at*8 (D.D.C. July 25,2016)
1 Mercy,891 F.3d at 1068.
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In the instant appeals, the Providers seek Board review ofone ofthe components utilized by the
Medica¡e contractor to determine the Provider's LIP adjustment, namely its SSI-or Medicare-
Ratio. As Congress has prohibited administrative and judicial review of the prospective payment
mtes for IRFs, including the LIP adjustment, the Board lacks the jurisdiction to hear the
Provider's appeal ofthe LIP adjustment and dismisses the issue in the instant appeals that
challenge this ddjustment. In making this finding, the Board notes that the Court of Appeals
decision in Mercy is controlling precedent for interpreting the statutory provisions at issue
because the Providers could bring suit in the D.C. Circuit.a

Review of this detelrnination rnay be available under the provisions of42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participatinq: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq. Clayton .1. Nix, Esq.

Chair
Signed by Clayton.1. Nix -A

CC Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the
Provider is located. See, e.g., QRS CHllt DSH Labor room Døys Groups v. Blue Cross Blue Shield Ass'n, Adm'r
Dec. (Apr. 13, 2009), affirming, PRRB Dec. No. 2009-D I I (Feb.2'l ,2009); St. Yincent Mercy Med. Ctt. v.

BfueCross RfueSltield Ass'tt, A<lm'r Dec. (Nov. 17,2008), a/lnning in port and reversing in part,PP.RB Dec. No.
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit \rith the appropriate District Court
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as control¡ing
precedent the law ofthe D.C. Circuil. See, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass7t., Adm'r Dec. (Apr.
3 0, 2007 ), vacallrg, PRRB Dec. No. 2007-D23 (F eb. 28, 2007 ).

10/24/2018
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Prov¡der Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 2t2O7
4to-786-2677

Electronic Mail

Stephanie A. Webster, Esq.
Akin Gump Straus Hauer & Feld LLP
1333 New Hampshire Avenue, NW
Washington, DC 20036-1564

cf às zore

RE: Expedited Judicial Review Deter¡¡rination

13-2070GC Geisinger 2007 SSI Part C Days Group
l3-2072GC Geisinger 2007 Post 1498R Medicaid Fraction Part C Days Group

16-1091GC Geisinger 2007 Part C Days Group

Dear Ms. Webster:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' October 10,

2018 request for expedited judicial review (EJR) (received Octobe¡ 1 1, 2018) for the above-

referenced appeals. The Board's determination regarding EJR is set forth belou/.

Issue in Dispute:

The issue in these appeals is:

Whether "enrollees in [Medicare] Part C are'entitled to benefits'under Part
A, such that they should be counted in the Medicare fPart A/SSIr] fraction, or
whether, ifnot regarded as 'entitled to benefits under Part A,' they shor;ld

instead be includJd in the Medicaid fraction" of the DSH2 adjustment.3

Statutory and Resulatorv Backqround: Medicare DSH Pavment

Pafi A of the Medicare Act covers "inpatient hospital services." since 1983, the Medicare

program has paid most hospitals for the operating costs of inpatient hospital services under the

proÀpective payment system 1.'PPS').4 Under PPS, Medicare pays predetermined, standardized
-amounts 

peiOii"t arg", subject to certain payment adjustments.s

The PPS statute contains a number ofprovisions that adjust reimbursement based on hospital-

specific factors.ó Thes" cases involve the hospital-specifìc DSH adjusttnent, which requires the

ì "SSl" is the acronym for "supplementai Secttrity Income "
2 "DSH" is the acronym for "disproportionate share hospital "
3 Providers' EJR Request at 4.
4 See42U.S.C. $ l395ww(d)(l)-(5);42 C.F.R Part412.
5ld
6 See 42 tJ.S.C. $ l395ww(d)(5).
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Secretary to provide increased PPS payments to lospitals ürat serve a significaDtly

dispropotionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient percentage

("leÉ'¡.s As'a proxy for utilization by low-income patients, the DPP determines a hospital's

qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying

hospital.e The DPP is defined as the sum of two fractions expressed as percentages.r0 Those two

fraCtions are refer¡ed to as the "Medicare/SSl" fraction a¡d the "Medicaid" fraction. Both of
these fractions consider whether a patient ',¡r'as "entitled to benefits under part A'"

The statute, 42U.5.C. $ 1395ww(dX5)(F)(viXD, defines the Medicare/SSI fraction as:

. the fiaction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were enrifled to
benefits under part A of this subchapter and were entitled to

supplementai security income benefits (excluding any State

supplementation) under subchapter XVI of this chapter, and the

denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such

days) were entitled to benefits under part A of this subchapter. . . '
(emphasis added)

The Medicare/SSl fraction is computed annually by the Centers for Medicare & Medicaid
Services C'CMS), and the Medicare contractols use CMS' calculation to compute a hospital's

DSH payment adjustment.r l

The statute, 42U.5.C. $ 1395ww(d)(5)(FXvi)(II), defines the Medicaid fraction as:

the fraction (expressed as a percentage), tlte numerator of which is
the number of the hospital's patient days for such period which
consist of patients who (for such days) were eligible fo¡ medical

assistance under a State plan approved under subchapter XIX [the
Meclicaicl program], but who were not entitled to benefits under

part A of this subchapter, and the denominator of which is the total

number of the hospital's patient days for such period. (emphasis

added)

1See42U.S.C. $ 1395ww(d)(5XF)(j)(l); a2cFR $ 412 106
E See 42U.S.c. s$ l395ww(dX5XFXiXI) and (d)(5XF)(v);42 C F R $ al2'10ó(c)(l)
e See 42u.s.c. 0$ l395ww(d)(5xF)(iv) and (vii)-(xiii); 42 c F R $ 412 106(d)'
t0 See 42 U.S.C. $ l395ww(d)(s)(F)(vi).
r 42 C.F.R. $ 4 r 2.lo6(bx2 )-(3).
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The Medicare contractor determines the number of the hospital's patient days ofservice for

which patients were eligible for Medicaid but not entitled to Medicare Parl A, and divides that

nu-bo by the total number of patient days in the same period'12

Medicare Advanta ge Pro gram

The Medicare program permits its beneficiaries 1o receive setvices from managed care enlities.

The managed care statute implementing payments to health maintenance organizations

(..HMOs"land competirive medical plans ("CMPs") is found at 42 U.S.C. g 1395mm. The

àtatut at 42 U.S.C. ¡ 1395mm(a)(5) provides for "payment to the eligible organization under

this section for individuals effolied under this section with the organization and entitled to

benefits under part A ofthis subchapter and enrolled under part B of this subchapter . . ."

Inpatient hospiial days for Medicare beneficiaries enrolled in HMOs and CMPs prior to 1999 are

referred to as Medicare HMO patient care days'

In the September 4,1990 Federal Register, the Secretaryr3 stated that:

Based on the language ofsection 1886(dX5)(FXvi) ofthe Act [42

U.S.C. $ 1395ww(d)(5)(F)(vi)1, which states that the

, disproportionate share adjr¡stment computation should include

"pátients who were entitled to benefits under Part 4," we believe

ii is appropriate to include the days associated with Medicare

patients who receive care at a qualifred HMO' Prior to December

1, tSSl ,\rye were not able to isolate the days ofcare associated

with Medicare patients in HMOs, and therefore, were unable to

fold this number into the calculation [of the DSH adjustment] '

However, as of December 1, 1981, a field was included on the

Medicare Provider Analysis and Review (MEDPAR) file that

allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been. 
including HMO days in the SSl/Medicare percentage [of the DSH

adjustment].la

At that time Medicare part A paid for HMO services and patients continued to be eligible for

Part A.l5

With the creation of Medicare Parl C in 1997,16 Medicare beneficiaries who opted for managed

care coverage ùnder Medicare Part c were no longer entitled to have payrnent made for their

12 q2 c.F.R. $ 412.106(ÞX4).
l3 of Health and Human Services.
14 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990)'
t5 ld.

'ulie Medicare Part C progranr did not begin operating until lalua]? l' 1999 See PL 105-33' 1997HR2015'

"ri4"'i "t'üu.s.c. $ ì¡säw-zl Note 1c¡:'Enållmeni 
-fransition.Rule.- An individual who is enrolled Iin

rr,r"ãi.ur"i on o"""mbår 3l I998, wiih - "tigiut" 
otguni.ation under . . . [42 U.S.c. l395mm] shall be considered

,, t" "*"i"¿ 
wirh that organization on Januáy I , l ggg, under part c of Title xvlll . . if that organjzation as a
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care under Part A. Consistent with the statutory change, CMS did not include Medicare Pa¡t C

à"V. ìr ift" SSI ratios used by the Medicare contractors to calculate DSH payments for the fiscal

yëar 2001-2004. t7

No further guidance regarding the treatment of Paft C 
-days 

in the DSH calculation was provided

until the 20õ4 Inpatieni erosp-ective Payment System (*IPPS") proposed rules were published in

the Federal Regiiter. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, that

beneficiary's benefits are no longer administered under Part A

. . . . once a beneficiary elects Medicare Part C' those patient days

attributable to the beneficiary should not be included in the

Medicare fraction of the DSH patient percentage These patient

days shoild be included in the count oftotal patient days in the

Medicare fraction (the denominatol), dnd \he parient's days for the

M+C beneficiary who is also eligible for Medìcaid would be

ìncluded in îhe numerator of the Medicaid fraction ' ' (emphasis

added)t8

The Secretary purportedly changed her position in the Federal frscal year ("FFY") 2005 IPPS

final rule, Uynàting she was "r"niring our regulations at [42 C.F.R.] $ al2.106(b)(2)(i) to

i*.lu¿" tt 
" 

ãays asiociated lvith [Part C] beneficiaries in the Medicare fraction of the DSH

""i""i"ti""."tí 
In response to a còmment regarding this change, the Secretary explained that:

. . . We do agree thcrt once Medicare beneficiaries elect

Medicare Part C coverage' they are still, in some sense'

entitled to benefits under Medicare Part A' We agree with

the commenter that these days should be included in the

Medicare fraction of the DSFI calculation' Therefore, we are

not adopting as Jinal our proposal stated in the May 19' 2003

propotàd ,uto to include the days associated with M+C
-beieficiaries 

inthe Medicaid fraction' Instéad' we are

adopting a policy to include the patient days for M+C
beieficiariã,t inthe Medicare fractíon ' ' ' ifthe beneficiary

is alio an SSI recipient, the patient days will be included in

the numerator of the Medicare fraction We are revising our

regulations at $ 412' 106(b)(2)(i) to include the days

contract under that part for providing scrvices on January l' 1999 ' " Thiswas also knoÌ'n as

Medicare+choice. Jhe Medicare eiË"criptlon Drug, Improvement and Modemization Act of2003 (Pub.t.. 108-

;?3J;;;,;;; becember 8,2003, repläced the Medicare+choice program w¡th the new Medicare Adväntase

oroe¡am under Part C of Title XVlll
iteíp"d. R.e. 48.918, 49,099 (Aug l t,2004')'
r868 F"d. R"g. 2'1,154,27,208 (May 19,2003)'
Ie 69 Fed. Reg. at 49,099.
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' urrociated witlì M+C beneficiaries in the Medicare fraction

, ofthe DSH calculation.2o (emphasis added)

This statement would require inclusion of Medicare Part c inpatient days in the Medicare

fraction of the DSH calculation.

Although the change in policy regarding 42 C.F.R. $ 412.106(bx2)(B) was includçd in the

Àrgurir r,2004 Fãderai Registei, no change_to the regulatgry language was published until

eiiust 22,2007 when the piy ZOOS final rule was.issued'2r In that publication the Secretary

notãd that no regulatory change had in fact occurred, and announced that she had made
,.technical 

"olT"-"tionr'i 
to thelegulatory language consistent with the change armounced in the

FFytõO; IPiS final mle. As a-result, Part C days were required to be included in the Medicare

fraction as of Octobe¡ 1,2004.

The U.S. Circuit Courl for the District of Columbia in I llina Healthcare Services v' Sebelius

ü)ir"à-a,;; ";;"ed 
the FFy 2005 IPPS rule. Howevet, the Secretary^has not acquiesced to that

àãli.ion.'ir¿or"r ecently in Allina Health Services v. Price (Atlina II)13 ltre-Coy1 19und 
that the

Secretary,s2004attempttochangethestandardtoinclud.ePartCdaysintheMedicarefraction
*u, uu"át"a ty,a tlina Heatth Seívices above. The Court found that the Secretary was required to

undertake notice ard comment tuling-making md the 2012 regulation was invalid' Once again,

the Secretary has not acquiesced to this decision'

Providers' Request for E.IR

The Providers point out that prior to the 2004 rulemakin-g, in which the Secretary attempted to

u¿opt u 
""", 

poficy to begin åounting Part C days in the Medicare Parl A"/SSI fraction, the

i""i",ã.y 
""ät"¿ 

purt C fatients as not entitled to benefits under Part A, rather they should be

included in the Medicaid fraction of the DSH adjustment.za In the May 2003 proposed rule for

Federal fiscal year 2004,the Secretary proposed "to clarify" her long held position that "once a

U".r"fr"iury elects Medicare Part C, those patient days attributable to the beneficiary should not

be includcd in the Medicare fraction ofthà DSII patient per centage."2s Further, the Secretary

;;;;, .,[t]hese days should be included in the count oftotal patient days in the Medicaid

¡.u"tionittr" ¿*o-inutor¡, and the patients' days fo-r a [Part C] beneficiary who ìs also eligible

for Medicaicl would be incluàed in the numeratôr of the Medicaid fraction'"26 The Secretary

"rpì"i"ãã 
in" "once a benefiiiary has elected to,join a Medicare Advantage plan, that

beneficiary's benefits are no lonj"' adnrinistered under Part A'"27

20 Id.
'2t '12 Fed. Reg. 47 ,130, 47 '384 

(A\gus| 22,200'7)'

'z2 
'146 F. 3d I l02 (D.c. Ctr'2014)

23 2ot7 wL 3131976 (D.C. cir. July 25.2017)
2a Providers' EJR Request al 4 citing to Allina 746 F 3d at ll0)'
25 68 Fed Reg. at27,208.
26 ld.
27 Id
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However, in the final rule lbr the Federal fiscal yea,. 2005, the Secretary reversecl coulse and

adopted á poücy to include Part C days in the Medicare Part A/SSI fraction and exclude the Part

C aäy. f.o- the Medicaid fraciion ef:fective October 1,2004.28 The Secretary's actions were

fitigáted tn Allina I jn which the Court concluded that the Secretary's final rule was not a logical

o,rtlrowttt of the proposed rule and a vacatur was wananted'2e

The providers are seeking EJR over the appeal hecause the Board does not have the authority to

adjudicate the continued ápplication ofthe 2004 rule and its policy change to the applicable

portion of the cost years ui is.ue.'o The Providers point out that the Board continues to be bound

Ly the regulation ott Putt C days unless the Secretary acquiesces inlhe Allina court rulings,

which he has not done.ll

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f)(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (2017),rhe

Bgard is required to giant an EJR request if it determjnes that (i) the Board has jurisdiction to

conduct a háaring on ihe specilic mattér at issue; and (ii) the Board lacks the authority to decide a

specific legal qu-estion reievant to the specific matter at issue because the legal question is a

Jfrat"trg" 
"Ïth"ito 

the constitutionality of a provision ofa statute or to the substantive or procedural

validity of a regulation or CMS Ruling.

Jurisdiction

The participants that comprise the group appeals within this EJR request have filed appeals

involving frscal year 2007 .

For purposes of Board jurisdiction over a participant's appeals for cost report periods ending

prior to^December 31, ã008, the pafiicipant may demonstrate dissatisfaction with the amount of
-l\4edicare 

reimburscment for theãppealed issue by claiming the SSI/Part C issue as a "self-

disallowed cost,,' pursuant to the supreme court's reasoning set orÍ in Bethesda Hospital

issi,ciat¡on u. Boi"r.t'ln that case, the Supreme Court concluded that a cost report submitted in

full compliance with the Secretary's rules and regulations, does not bar a provider from claiming

dissatisfãction with the amount of reimbursement allowed by the regulations. Further, no statute

or regulation expressly mandated that a challenge to the validity ofa regulation be submitted filst

to the Medicare Contractor where the contractoi is without the power to award reimbursement.33

28 69 Fed Reg. 49,099 (Aug. I l, 2004).
2e Providers' EJR Request at 5-6
30 Ià. at Ì0, citing 42 ð.F.R. $ 405.1867 ("in exercising its autho tyto conduct proceedings undel this subpaf, the

Board must comf,ly with all the provisions of Title XVlll ofthe Act and the regulations thereulldcr'")
31 Id.

' 108 S. Ct. 1255 (1988). ,See a/so CMS Ruling CMS- 1727-R (in self-dísallowing an item, the provider submìts a

cost rÇort that complies with the Medicare paylent poìicy for the item and then appeals the ilem to the Board The

Vl"¿ilär" Contru"roi,s NpR would not include any disallowance for the item. The provider effeclively seìf-

disalìowed the item.).
33 Bethesda at 125E-59.
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For any par,ticipant that files an appeal Èom a revised NPR issued after August 21, 2008, the

eoara onty îas.¡urisdiction to hear that parlicipant's appcal of matters that the Medica¡e

contractor specifically revised within the revised NPR.3a The Boa¡d notes that all participant

revised NpR appealslncluded within this EJR request were issued after August 21,2008.

The Board has determined that the participants involved with the instant EJR request are

governed by thc decision in Bcthesda. The Providers appealing from revised NPRs have an

ãd;ust-entio the SSI percentage as required for Board jur.isdiction' In addition, the participants'

do'cumentation shows that the ãstimateà amount in contr-or¡-e_rsy exceeds $50,000, as required for

u group upp"utts and $ 10,000 for the individual appeals.36' 37 The appeals were timely filed. The

.rti*ut"d ä.o*t in controversy is subject to recalculation by the Medicare contractor for the

actual final amount in each case

Board's Analysis Reeardine the Appealed Issue

The appeals in this EJR request involve fiscal year 2007 cost reporting periods, thus the appealed

cost råiorting periods fall iquarely within the time frame, applicable to the Secretary's FFY 2005

IPPS rule bein; challenged. The Èoard recognizes that the D'C. Circuit vacated this regulation

in AIIína for thã time period at issue in these requests. However, the Secretary has not formally

acquiesced to that vacatur a¡d, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide) . See generally Grant Med Ctr'

v. Buniett,'204F. supp.ãd 68,77-82 (D.D.C. 2016),appeatfiied, No. 16-5314 (D.C. Cir., oct

31,t016).' Moreover, ihe D.C. Circuit is the only circuit to date that has vacated the regulation

*â, if ti. Board we¡e to grant EJR, the Providers would have the right to bdng suit in either the

O.i. Ci.ç"it or the circuiiwithin which they are located. See 42tJ.S.C. $ 1395oo(f(l). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

o I this EJR requesl.38

Board's Decision Regardins the EJR Reqllg$

The Board finds that:

34 See 42 C.F.R. $ 405 1889(bXl) (2008)
35 See 42 C.F.R. $ 405.1837.
'16 

See 42 C.F.R. $ 405. I 835.
3? case number 13-20'12GC has only a single patìcipant, although the hearing request was filed as a group appeaJ'

Th;;;;;il" 
"ont 

ou"rry "*"""d.i¡" 
S l"o,oôo ,rtt"thold for a;individual appeal. The Board is electing to decide

*1r",¡", gin ir appropriaie within i¡" g¡oup upp"ul case number, but has treated the appeal as an intJivirJual appeal

rather thân a grouP aPPeal
;õ; üi;;i";ä,'z'0 t s, one of the Medicare contractors, Wisconsin Pbysicians Service ("WPS"), filert an

oUje"tion to t¡" g¡R request in a number ofcases identified in the EJR request. In its filing, WPS argues that the

Board should deny th" etn requesiu"cãur" ih" gout¿ Ì'u. the authority todecide the issue under appeal since it is

not bound by the Secretary's regulatiã,1 thut th" f"dcrol district court v;catedin AII¡na' The Board's explanation of

iir 
"rih"ti,v""g.¿ing 

thió issue-addresses the arguments set out in WPS' chaÌlenge'
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Board Members P articiP4linË

Clayton J. Nix, Esq.
Cha¡lotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robefi A. Evarts, Esq.

Susan A. Tumer, Esq.

1) it has jurisdiction over the matter for the subject yeal and that the' 
particþants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' asseftions regarding 42 C'F'R'

$$ 412.106@XrXÐ@) and (bX2)(iiiXB), there are no findings of fact

for resolutioir bY the Roard;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to decide the legal question of whether 42

C.F.R. $$ 412'106(bX2)(i)(B) and (bX2XiiÐ(B), are valid'

Accordingly, the Board finds that the question of the validity of 42 c.F.R. $$ 412'106(bx2xÐ(B)

and (bx2;(ilÐ@) properly falls within the provisions of 42 U.S.C. g 1395oo(f)(l) and hereby

g.*L ùá ì"-ulning Þroviders' request for EJR for. the issue and the subject year. The

Froviders have 60 dãys from the reieipt of this decision to institute the appropriate action for

¡uái"iul ."rni"*. Sincl this is the only issue under dispute in these cases, the Board hereby closes

those cases.

FOR THE BOARD

Chair

Enclosures: Schedules of Providers

cc: Bruce Synder, Novitas (Electronic Mail w/Schedules ofProviders)

Wilson Leong, (Electronic Mail w/schedules of Providers)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Baltimore, MD 2L2O7
470-7A6-2671

Electronic Mail

Nina Adatia Marsden, Esq.
Hooper, Lundy & Bookman
I 875 Century Park East, Suite 1600
Los z\ngeles, CA 90067 -2527

R-E: Expedited Judicial Review Determination

ü;3,.1ealrû

13-3945GC
13-3869GC
t4-0456GC
14-3588GC
15-2023GC
15-2067GC
16-0981GC

MHS 2007 DSH SSI Fraction Part C Days Group
MHS 2008 DSH SSI Fraction Part C Days Group
MHS 2009 DSH SSI Fraction Part C Days Group
MHS 2010 DSH SSI Fraction Part C Days Group
MHS 201 I DSH SSI Fraction Part C Days Group
MHS 2012 DSH SSI Fraction Part C Days Group
MHS 2013 DSH SSI Fraction Part C Days Group

Dear Ms. Marsden:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' October 15,

201 8 requests for expedited judicial review (EJR) (received October 16, 2018) fo¡ the above-
referenced appeals. The Board's determination is set forth below.

Issue in Dispute

The issue in these appeals is:

[Vr']hether the Providers' DSH payments .¡r'ere understated because
there were calculated using a SSI fraction that improperly included
inpatient hospital days attributable to Medicare Part C enrollee
patìents.l

Statutory and Resulatory Backeround: Medicare DSH Payment

Parl A of the Medicare Act covers "inpatient hospital services." Since 1983, the Medicare
program has paì<l most hospitals for the operating costs ofinpatient hospital services under the

ì Providers' EJR Requests at I
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prosþeciive payment system ("PnS"¡.2 Under PPS, Medicaie pays predetermined, standardized

amounts per discharge, subj ect to certain payment adjustments.3

.The PPS statute contains.a number ofprovisions that adjust reimbursement based on hospital-
'specific factors.a TheSe'öàses invðIïê"thé hosþílal-specific DSH ãdjustment, whiih ¡equires thé

Seüetary to provide increased PPS payments to hospitals that serve a significantly
disproportionate number of low-income patients

A hospital may qualify for a DSH adjustment based on its disproportionate patient pcroentage

("DPP).6 As a proxy fofülilization by low-income patients, the DPP determines a hospitalrs
qualification as a DSH, and it also determines the amount of the DSH payment to a qualifying
hospital.T The DPP is defined as the sum of two fractions expressed as percentages.8 Those two
fractions are refered to as the "Medicare/SSl" fraction and the "Medicaid" fraction. Both of
these fractions consider whether a patient was "entitled to benefits under part 4."

The statute,42 U.S.C. $ 1395ww(dX5)(F)(vi)(I), defines the Medicare/SSl fraction as:

the fraction (expressed as a percentage), the numerator of which is
the number of such hospital's patient days for such period which
were made up of patients who (for such days) were entitled to
benefits under parl A ofthis subchapter and were entitled to
supplemental security income benelits (exr:luding any State

supplementation) under subchapter XVI of this chapter, and the
denominator of which is the number of such hospital's patient days

for such fiscal year which were made up ofpatients who (for such
days) were enti ed to benefits under part A of lhis subchapter . . . .

(emphasis added)

The Medicare/SSl fraction is computed arurually by the Centers for Medicare & Medicaid
Services C'CMS"), and the Medicare conhactors use CMS' calculation to compute a hospital's
DSH payment adjustment.e

The statute, 42U.5.C. $ 1395ww(dX5)(FXviX[), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is

the number of the hospital's patierrt days ftrr suuh pcriotl which

2 ,See 42 Lt .S .C. $ 1395ww(d)(l)-(5)i 42 C.F.R Part4l2.
1ld.
4 See 42tJ.S.C. g l395ww(d)(5).
5 See 42 U.S.c. $ l39sww(d)(s)(FXiXl); a2 C.F.R' S 412.106.
6 See 42tJ.S.c. g$ l395ww(d)(sXF)(iXI) and (d)(sXF)(v);42 C.F.R. $ al2.l06(c)(l)
1 See 42\J,S.C. $$ l39sww(d)(5)(F)(iv) and (vii)-(xiii); a2 C F.R. $ 412.106(d)'
I See 42 U.5.C. $ l39sww(d)(5)(F)(vi).
e 42 C.F.R. $ 412.106(bx2)-(3).
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consist of patients who (for such days) were eligible for medical
assistance under a State plan approved under subchapter XIX lthe
Medicaid program], but who were not entitled to benefits under
part A of this subchqpter, and the denominator of which is the total
number of the hospital's patient days foi such period. (emphasis
added)

The Medicare contractor determines the number of the hospital's patient days of service for
which patients were eligible fo¡ Medicaid but not entitled to Medicare Pafi A, and divides that
numbei by the total number of patient days in the same period.l0

Medicare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed ca¡e entities.
The managed care statute implementing payments to health maintenance organizations
("HMOs") and competitive medical plans ("CMPs") is found at 42 U.S.C. $ 1395mm. The
sTa1o)te at 42 U.S.C. $ 1395mm(a)(5) provides for "payment to the eligible organization under
this section for individuals enrolled under this sectioq with the organization and entitled to
benefits under part A of this subchapter and enrolled under part B ofthis subchapter . . ."
Inpatient hospital days for Medicare beneficiaries enrolled in HMOs and CMPs priqr to 1999 are
refer¡ed to as Medicare HMO patient care days.

In the Septembe r 4,7990 Federal Register, the Secretaryll stated that:

Based on the language ofsection 1886(d)(5XFXvi) ofthe Act 142
U.S.C. $ 1 3 95ww(d)(5)(F)(vi)1, which states that the
disproportionate share adjustment computation should include.
"patients who were entitled to benefits under Part 4," we believe
it is appropriate to include the days associated with Medicare
patients who receive care at a qualifìed HMO. Prior to December
1, 1987 , we were not able to isolate the days ofcare associated
with Medicare patients in HMOs, and therefore, were unable to
fold this number into the calculation [of the DSH adjustment].
However, as of December l, 1987, a field was included on the
Medicare Provider Analysis and Review (MEDPAR) ltle that
allows us to isolate those HMO days that were associated with
Medicare patients. Therefore, since that time we have been
including HMO days in the SSl/Medicare percentage [of the DSH
adjustrnent].r2

ro +2 c.F.R. $ 4r2.lo6(bx4).
r¡ofHealth and lluman Services.
12 55 Fed. Reg. 35,990,39,994 (Sept.4, 1990).
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At that tjme Medicare Parl A paid for HMO services and patients continued to be eligible for
Part A. 13

With the creation of Medicare Part C in 1997,14 Medicale beneficiaries who opted for managed

care coverage under Medicarê Part C were no'longer entitled to have payment made for their
care under Part A. Consistent with the statutory change, CMS did not include Medicare Part C

days in the SSI ratios used by the Medicare contractoß to calculate DSH payments for the fiscal

year 2001-2004. ts

No further guidance regarding the heatment of Part C days in the DSH calculation was provided

unti l the 2004 Inpatient Prospective Payment System ("PPS") proposed rules were published in
the Federal Register. In that notice the Secretary stated that:

. . . once a beneficiary has elected to join an M+C plan, lhat

beneficiary's benefits are no longer administered under Part A
. . . . once a beneficiary elects Medicare Paft C, rhose patient days

attributable to the benefrciary should not be included ìn the

Medicare fraction of the DSH patient percentage. These patienl
days should be included in the count of total pdîient days in the

Medicare fracrion (the denomindtor), and the patienr's days for the

M+C beheficiary who is also eligible for Medicaid would be

included in the numerator of the Medicaidfraction . . (emphasis

added)r6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY") 2005 IPPS

final rule, by noting she was "revising our regulations at [42 C.F.R.] $ a12.106(b)(2)(i) to
include rhe ãays asiociated with [Part C] beneficiaries in the Medicare fraction of the DSH
calculation."t? In response to a comment regarding this change, the Secretary explained that:

. ..l4¡e do agree îhat once Medicare beneJìciaries elect

Medicare Part C coverage, they are still, in some sense,

entitled to benefits under Medicare Part A' We agree with
the commenter that these days should be included in the

17 t)
14 The Medicare Part C program did not begin operating until January 1,1999. See P.L. 105-33, 1997 HK 2015'

codified as 42'tJ.S.C. $ 1394w-21 Note (c) "Enrollment Transition Rule.- An individual who is enrolled [in
Meãicarel on Decc¡rber 31 1998, with an eligiblc organization under. . . [42 U.S.C. l395mm] shall be considered

to be effolled witb that organization on January l, 1999, under part C ofTitle XVIII . . ifthat organization as a

contract under that paÍ for providing services on January l, 1999 . . . ." This was also lsrown as

Medicare+Choice. îhe Medicare Prescription Drug, lmprovement and Modemization Act of2003 (Pub L. 108-

173), enacted on Decernber 8, 2003, replaced the Medicare+Choice program wtth tbe new Medicare Advantage

program under Part C of Title XVIII.
1569 Fed. Reg. 48,91 8, 49,099 (Aue. l l,2iÙoÐ.
ì668 F"d. R"g. 27,154,27,208 (May 19,2003)
ìi 69 Fed. Reg. at 49,099.
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Medicare fraction of the DSH calculation. Therefore, we are

not adopting as final our proposal stated in the May 19, 2003
proposed rule to ínclude the days associated with M+C
beneficiaries in rhe Medicaidfraclion. Instead, we are
adopting a polícy to include the patient days for M+C
beneficíaries in the Medicare fraction. . . . if the beneficiary
is also an SSI recipient, the patient days will be includèd in
the numerator of the Medicare fraction. 

.We 
are revising our

regulations at $ 412.106(b\2)(i) to include the days

associated with M+C beneficiaries in the Medicare fraction
of the DSH calculation.ls (emphasis added)

This statement vvould require inclusion of Medicare Part c inpatient days in the Medicare
fraction ofthe DSH calculation.

Although the change in policy regarding42 C.F.R. $ 412'106(b)(2)(B) was included in the

August 11, 2004 Federal Register, no change to the regulatory language was published until
August 22, 2007 when the FFY 2008 final rule was issued.le In that publication the Secretary

noted that no regulatory change had in fact occurred, and announced that she had made

"technical corrections" to the regulatory language consistent with the change announced in the

FFY 2005 IPPS final rule. As a result, Part C days were required to be included in the Medicare
fraction as of October 1,2004.

The U.S. Circuit ôourt for the District of Columbia inl llina Healthcare Services v. Sebelius,2o

vacated the FFY 2005 IPPS rule. However, the Providers point out, the decision is not binding
in actions by other hospitals. Furthe¡, the Secretary has not acquiesced to that decision.

Providers' Requests for EJR

The Providers assert that pursuant to the Medicate statute, Medicare Part C days should not be

included in either the numerator or denominator ofthe SSI fraction. In accordance with 42

U.S.C. $ i395ww(d)(5XF)(vi)(I), hospital inpatients who are 'entitled to benefits under Part A'
are to be included in the SSI fraction, with all such patients in the denominator and those who are

also entitled to SSI in the numefator. Patients enrolled in a Medicare Part c plan may be
,eligible, for Part A, but are not 'entitled' to Part A benefits during the months when they have

givén up their Part A entitlement to enroll in Part C. Accordingly they do not belong in the SSI

fraction.

The Providers contend that the SecÌetaly's policy has been inconsistcnt rcgarding the treatment

for DSH purposes ofinpatient days relating to individuals enrolled in Medicare Part C during

their hospitai stays. In 2003, the Secretary "proposed to cìarify" that Medicare Part C days

tt Id.
Ie 72 Fed. Reg. 47 ,130,47 ,384 (AugusI22,2007).
20 746 F.3d ¡i02 (D.C. Cir.2014).
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should not be included in the [SSI] fraction." In addition, the Secretary2l proposed to permit
hospitals to counted Medicaid-eligible days in the numerator of the Meclicaid fraction. However,
this proposal was úöt finalize d That year.22 1n2004, the Secretary adopted a policy to included
Medicare Part C Days in the SSI fraction and exclude those dual-eligible days from the
numerator ofthe Medicaid fraction and stated that the regulations to reflect this policy.23

However, the regulation was not revised until 2007 when the Secretary stated that she had

"inadvertently" failed to revise the regulation earlier. The Providers believe this was done

without notice a¡d comment required by 5 U.S.C. $ 557 et seq. Further, the regulation does not
comport with the D.C. Circuit Coun decision inAllina Health Services v. Price2a which held that
the 2004 rule was invalid because HHS had changed its reimbursement formula without notice
providing an opportunity for comment.25

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI
fraction and the Medicaid-eligible Part C days should be included in the numerator of the
Medicaid fraction. To obtain relief, the Providers seek a ruling on the procedural and substantive
validity ofthe 2004 ñnal IPPS rule that the Board lacks the authority to grant. The Providers
maintain that "the Board is required to comply with all regulations issued by the Secretary under
the Social Security Act, and is therefore bound to uphold the inclusion of Part C days SSI

fraction issue, the Board lacks the authority to make any changes to CMS's policy."26 Hence,
EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(f(1) and the regulations at 42 C.F.R.$ 405.1842(Ð(1) (201l,rhe
Board is required to grant an EJR request if it determines that (i) the Board has jurisdiction to
conduct a hearing on the specific matter at issue; and (ii) the Board lacks the authority to decide a

specific legal question relevant to the specific matter at issue because the legal question is a

challenge either to the constitutionality ofa provision ofa statute or to the substantive or procedural
validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that comprise the group appea.ls within these EJR requests have filed appeals

involving fiscal years 2007-2013.

For purposes ofBoard jurisdiction over a participant's appeal fbr cost report periods ending prior
to December 3l , 2008 the parlicipant may demonstrate dissatisfaction with the amount of
Medicare reimbursement for the appealed issue by claiming the ssl/Part c issue as a "sell'-

2¡ 68 Fed. P.:eg.27,154,27,208 (May 19,2003).
22 See 68 Fed. Reg. 45,346, 45,422 (Aug. l, 2003).

'?r 69 Fed. Reg. at 49,099 (Aue. 11,2004).
24 863 F.3d 937 (D.C. Cir. 2017).
25 ld. at 938.
26 Providers' EJR Requests at 4-5.
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disallowcd cost," pursuant to the Supleme Court's reasoning set out in -B¿lft esda Hospital
Association v. Bowen (Bethesda).27 lnthat case, the Snpreme Court concluded that a cost report

submitted in fulI compliance with the Secretary's rules and regulations, does not bar a provider

from claiming dissatisfaction with the amount of reimbursement allowed by the regulations.

Fulher, no statute or regulatìon expressly mandated that a challenge to the validity ofa
regulation be submitted first to the Medicare Contractor where the contractor is without the

power to award reimbursement.28

On August 21,2008,new regulations goveming the Board were efTèctive'2e Among the new
regulations implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(1)(ii) which
required for cost repofi periods ending on or after December 31, 2008, providers who were self-

disallowing specific items had to do so by following the procedures for filing a cost report under

protest. This regulatory requirement was liTigated in Banner Heart Hospital v. Burwell
(Banner).3o In Banner, the provider filed its cost report in accordance with the applicable outlier
regulations and did not protest the additional outlier payment it was seeking' The provider's
request for EJR was denied because the Board found that it lacked jurisdiction over the issue.

The Dist¡ict Court concluded that, under Bethesda, the 2008 self-disallowance regulation could
not be applied to appeals raising a legal challenge to a regulation or other policy that the

Medicare Contractor could not address.3l

The Secretary did not appeal the decision in Banner and decided to apply the holding to ceftain
similar administrative appeals. Effective April 23,2018, the CMS Administrator implemented
CMS Ruling CMS-1727-R which involves dissatisfaction with the Medicare Contractor
déteminations for cost report periods ending on or after December 31,2008 and which began

before January 1, 2016, Unde¡ this ruling, where the Board determines that the specifrc item
under appeal was subject to a regulation or payment policy that bound the Medicare Contractor
and left it with no authority or discretion to make payment in the manner sought by the provider
on appeal, the protest requirements of42 C.F.R. $ a05.1835(a)(1)(ii) were no longer applicable.

However, a provider could elect to self-diSallow a specific item deemed non-allowable by fiiing
the matter under protest.

For any parlicipant that files an appeal from a revised NPR issued after August 2l , 2008, the

Board only has jurisdiction to hear that pafücipant's ap-peal of matters that the Medicare

çontractoi specifically revised within the revised NPR.32 The Board notes that all participant

revised NPR appeals included within this EJR request were issued after August 21, 2008'

27 108 S. Cr. 1255 (19S8). S¿e ø/sa CMS Ruling CMS-1727-R (in self-disallowing an item, the provider submits a

cost Ìepol.t tlrat cornplies lvjth the Mcdicare payment policy for the item and then appeals the item to the Board. The

Medicå¡e Contractoi's NPR would not include any dìsallowance for th€ item. The provider effectively self-

disaÌlowed the item,).
28 Bethesda at I258-59.
2e 73 Fed. Reg. 30190,30240 (May 23,2008)
30201 F. Supp.3d 131 (D.D.C.2016)
3t Banner at 142.
3'? See 42 C.F,R, $ 405.1889(bxl) (2008).
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The Boartl has cletermined that participants involved with the instant EJR requests are govemed

by the decision in Bethesda or CMS Ruling CMS 1727-R. The Providers which filed appeals

from revised NPRs have adjustments to the SSI percentage, as required for jurisdiction. In

áddition, the participants' documentation shows that the estimated amount in controversy

exceeds $50,000, as required for a group appeal33 and the appeals were timely filed. The

estimated amount in controversy is subject to recalculation by the Medicare contmctor for the

actual frnal amount in each case.

The group appeals in these EJR requests span fiscal years 2007- 2013 thus tle appealed cost

reporting periods fall squarely within the time frame applicable to the secfetary's FFY 2005

IPÞS rule being challenged. The Board recognizes that the D.C. Circuit vacated this regulation

in Allina for the time period at issue in these requests. However, the Secretary has not formally
acquiesced to that vacatur and, in this regard, has not published any guidance on how the vacatur

is being implemented (e.g., only circuit-wide versus nationwide) . see generally Grant Med. ctr.
v. Burwell,204 F. Supp. 3d 68,77-82 (D.D'C. 2016), appealfiled,No' 16-5314 (D.C. Cir., Oct

31,2016). Moreover, the D.C. Circuit is the only circuit to date that has vacated the regulation

and, if the Boa¡d were to grant EJR, the Providers would have the right to bring suit in either the

D.C. Circuit or the circuit within which they are located' See 42U.S.C $ t395oo(f)(1). Based

on the above, the Board must conclude that it is otherwise bound by the regulation for purposes

of this EJR request.

Boa¡d's Decision Reearding the EJR Requests

The Board finds that:

1) it has jurisdiction over the matter for the subject years and that the

participants in these group appeals are entitled to a hearing before the

Board;

2) based upon the participants' assedions regarding 42 C.F.R.

$S 412.106(bX2)(i)(B) and (bX2XiiÐ(B), there are no findings offact
for resolution bY the Board;

3) it is bound by the applicable existing Medicare law and regulation (42

C.F.R. $ 405.1867); and

4) it is without the authority to dccide the legal question of whether 42

C.F.R. $$ 412.106(b)(2)(i)(B) and (bX2XiiiXB), are valid'

33 See 42 C.F.R. $ 405.1 837
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Accordingly, the Board fìnds that the question of the validity of 42 C.F.R' $$ 412.106(bX2XÐ(B)
and (bX2XiiiXB) properly falls within the provisions of 42 U.S.C. $ 1395oo(f(l) and hereby

grants the Providers' requests for EJR for the issue and the subject years. The P¡oviders have 60

days from the receipt ofthis decision to institute the appropriate action for judicial review. Since

this is the only issue under dispute, the Board hereby closes these cases.

Board Members Participali¡Ë

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan Turner, Esq.

FOR THE BOARD:

Enclosures : Schedules of Providers

cc: Evaline Alcantara, Noridian (Electronic Mail ilSchedules of Providers)
Wilson Leong, (Electronic Mail w/Schedules of Providers)


