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DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Ba ltimore, l4D 21207
4to-786-267r

Maureen O' Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Byron Lamprecht
WPS Govemment Health Administrators
Supervisor, Cost Report Appeals
2525 N I 17th Avenue, Suite 200
Omaha, NE 68164

RE: JurisdictionalDetermination
Communíty Health Network 2007 Rehab SSI Fraction Dual Eligible Days Group
Community Health Nenpork 2008 Rehab Medícare Fraction Dual Eligible Days CIRP
Group
Community Health Network 2009 Rehab Medicare Fraction Dual Eligible Days CIfuP
Group
Provider Nos.: 15-T074, 15-3039
FYF,s: 12/31/2007 , 12/31/2008, 12/3112009
PRRB Case Nos.: 15-2801GC, 15-2835GC, 15-283lGC

Dear Ms. Griffin and Mr. Lamprecht:

This case involves the Providers' appeals of its Medicare ¡eimbursement for the fiscal years
ending ("FYE") in2007,2008, and 2009. The Provider Reimbursement Review Board ("PRRB"
or "Board") has reviewed the Providers' documentation on its own motioî in response to the
United States Court of Appeals, Dìstrict of Columbia Circuit's decision in Mercy Hospital, Inc.
v. Azar, on June 8,2018. Following review of the documentation, the Board finds that it does
not have jurisdiction to hear the Providers' lnpatient Rehab Facilities - Low Income Payment
("IRI-LIP') reimbu¡sement issue and dismisses tbe instant appeals.

Pertinent Facts

On June 11 ,2015, the Board received the group representative's request for a hearing ('RFH')
regarding Notices ofProgram Reimbursement C'NPR') dated February 11,2013, and February
19,2013, all corresponding to FYE ending in 2007. In its RFH, the Providers' list the same
single issue for appeal 

- 
the Medicare Administrative Contractor's (MAC) exclusion of dual

eligible days associated with the Low-Income Patient ("LIP") fraction of the Medicare DSH
payment for inpatient rehabilitation distinclpart units ("IRFs").

On Jnne 16, 2015, the Board received the group representativels request for a hearing C'RFH')
regardrng Notices of Program Reimbursement (.'NPR') dated February 27 ,2013, and April 15,
2013, corresponding to FYE ending in 2008. In its RFH, the Providers' list the same single issue
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for appeal - the MAC's exclusion of dual eligible days associated with the Low-Income Patient
("LIP") fraction of the Medica¡e DSH palment for inpatient rehabilitation distinct-part units
("IRFs").

Finally, on June 16, 2015, the Board received the group representative's request for a hearing
('RFH') regarding a Notice of Program Reimbursement ("NPR') dated March 18, 2013, and
May 24,2013, corresponding to FYE ending in 2009. In its RFH, the Providers' list the same
single issue for appeal - the MAC's exclusion of dual eligible days associated with the Low-
Income Patient ("LP") fraction of the Medicare DSH payment for inpatient rehabilitation
distinct-paft units ("IRFs").

Board's Analysis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U. S.C. $ l395oo(a) and 42 C.F.R. $ $ 405. 1835-40 5.1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination ofthe Medicare contractor, the amount in controversy ìs

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date of receipt of the final determination. Under42 C.F.R. $ a05.1835(a)(l) (2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specifìc item on its cost report for the
period where the providel seeks payment that it believes to be in accordance with Metlicare
policy; or (ii) effective with cost reporting periods that end on or after December 3 l, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ l395wwO(8)(B), Congress specifically precludes administrative or judicial
review of the prospective payment rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly v/hat rate-setting "steps" Congress
intended to shield from ¡eview under the statute, the United States Court ofAppeals, District of
Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.r

ln Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the begirxring of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare conÍactor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare pa;nnent is by taking into account the number of low income patients

I Mercy Hosp., Inc. v. Azar,89l F.3d 1062 (June 8,2018).



Community Health Network Rehab SSI Fraction Dual Eligible Days
PRRB Case Nos. 15-2801GC, 15-2835GC, 15-2831GC
Page 3

("LIP") served by the hospital, also known as the LIP adjustment. The Court in Mercy affrmed
the United States District Conrt, wherein the Dist¡ict Court concluded that 42 U.S.C. $
1395wwO(8) prohibits administrative orjudicial review of the Medicare Contractor's
determination of the LIP adjustment, because such review amounts to review ofthe
establishment of the hospital's prospective payment rates.2 The Courl ofAppeals concluded that
the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the
standardized reiinbursement rate and then calcìllating a hospital's fihal payment.3

In the instant appeals, the Providers seek Boald review ofone ofthe cornponents utilized by the
Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medica¡e-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal of the LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that
the Court ofAppeals decision in Mercy is controlling precedent in interpreting the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available ùnder the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members ParticipaLiug:

Cla¡.ton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Zieglet, CPA, CPC-A
RobeÍ A. Evarts, Esq.
Susan A. Tumer, Esq.

Fòr the Board

Clayton l. Nix, Esq.

Chair
Signed by Clayton J. Nix -A

cc Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

2 Mercy llosp., Inc. v. Bnrwell,No. 15-1236 (JDB),2016 WL 4007072, at +8 (D.D.C. July 25,2016).
3 Mercy,891 F.3d at I 068.
a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the
Provider is located. ,te¿, e.C., QRS CHøl DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'2, Adm'r
Dec. (Apr. 13,2009), affirming, PRRB Dec. No. 2009-D I 1 (Feb.27 ,2009); St. Vincent Mercy Med. Ctr. v.
BlueCross BlueShield Ass't¡, Aclm'r Dec. (Nov. 17,2008), a/n11ing in part ancl reyersirg i? pa,"l, PRRB Dec. No.
2O08-D35 (Sept. 1 5, 2008). However, in recognizing that proviclers may file suit with the appropriate Distrjct Court
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
preÇedent the law of the D.C. Circuit. See, e.g., Jordan Hosp. v. BIue Cross Blue Shield Ass'n., Adm'r Dec. (Apr.
30,2007), vacølrzg, PRRB Dec. No. 2007-D23 (Feb.28,2007).

11/5/2018

X Clayton J. t,tix



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Dr¡ve, su¡te 100
Balt¡more, MD 21207
470-786-2677

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Pam VanArsdale
Appeals Lead
National Govemment Services, Inc.
MP: INA 101-1.F42
P-O. Box 6474
Indianapolis, IN 46206

RE: JurisdictionalDetermination
Care New England Health System 2007 Rehab SSI Fraction Dual Eligible Days CIfuP
Group
Care New England Health 2008 Rehab Medicare Fraction Dual Eligible Days CIRP
Group
Care New England Health 2009 Rehab Medicare Fraction Dual Eligible CIRP Group
Care New England 2012 Rehab LIP Medicare/Medicaid Fraction Part C Days CIRP
Care New England 2012 Rehab LIP SSI Fraction Dual Eligible Days CIRP Group
Care New England 2013 Rehab LIP Medicare/Medicaid Fraction Part C Days CIRP
Croup
Care New England 2013 Rehab LIP SSI Fraction Dual Eligible Days CIRP Group
Provider Nos.: 41-T001, 41-T009,
FYEs : 9/30/2007, 9 /30 12408, 9 I 30 /2009, 9 /30 12012, 9 / 30 /2013
PRRB Case Nos. : l 5-2828GC, l 5 -3220GC, 1 5 -321 4GC, 1 6-2044GC, l6-2040GC, 1 5 -
2839GC, 15-2848GC

Dear Ms. O'Brien Griffin and Ms. VanArsdale:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years
ending ("FYE") in2007,2008,2009,2012, and 2013. The Provider Reimbursement Review
Board ("PRRB" or "Board") has reviewed the Providers' documentation on its own motion ln
response to the United States Couft of Appeals, District of Columbia Circuit's decision in Mercy
Hospítal, Inc. v. Azar, on June 8,2018. Following review of the documentation, the Board finds
that it does not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income
Payment ('IRF-LIP') reimbursement issue and dismisses the instant appeals.

Pertinent Facts

On June 14,2015, and July 14,2016, the Board received the group representative's requests for a
hearing ("RFH") regarding Notices of Program Reimbursement C'NPR') coresponding to FYEs
ending in 2012 and2013. ln its RFH, the Providers' list the same single issue for appeal - the
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calculation associated with the Low-Income Patient ("LIP") fraction of the Meilicare DSH
payment for inpatient rehabilitation distinct-part units ("IRFs").

Additionally, on June 11, 2015, June 16,2015, August 14, 2015, and Júy 14,2016, the Board
received the group representative's requests for a hearing ("RFH") regarding Notices of Program

Reimbursement C'NPR') corresponding to FYEs ending in 2007 through 2013. In its RFH, the

Providers' list the same single issue for appeal - the Medicare Adminishative Contractor's
(MAC) exclusion of dual eligible days associated with the Low-lncome Patient ("LIP") fraction
of the Medicare DSH payment for i[patient rehabilitation distinct-paÉ units ("IRFs").

Board's Ànalysis and Decision

Applicabte Regulatory Provisions and Board Rules

Pursuant to 42U.5.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405 1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination ofthe Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the

date of receipt of the final determination. IJnder 42 C.F.R. $ a05.1835(a)(1) (2012),a provider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim f'or the specific item on its cost report for the

period where the provider seeks payment that it believes to be in accordance with Medicare
policyl or (ii) effective with cost reporting periods that end on or after December 3 1, 2008, self-
disallowing the specific item by following the applioable procedures for filing a cost lepott under

protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

\lnder 42 U.S.C. $ 1395wwO(8)(B), Congress specrfically precltrdes administrative or judicial
review of the prospective payment rates C'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly 

"vhat 
rate-setting "steps" Congress

intended to shield from review under the statute, the United States Court ofAppeals, District of
Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.r

\n Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the begiruring of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients

I Mercy Hosp., Inc. v. Azar,89l F.3d 1062 (June 8,2018).
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("LIP") served by the hospital, also known as the LIP adjustment. The Courr in Mercy afñrrned
the United States District Court. wherein the District Court concluded that 42 U.S.C.

$ 1395wwO(8) prohibits administrative or judicial review of the Medicare Contractor's
determination of the LIP adjustment, because suQh review amounts to review of the
establishment ofthe hospital's prospective payment rates.2 The Court ofAppeals concluded that
the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor whon adjusting the
standardized reimbursement rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review ofone ofthe components utilized by the
Medicare Contmctor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal ofthe LIP adjustment and dismisses,the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that
the Court ofAppeals decision in Mercy is controlling precedent in interpreting the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

X Clayton J. Nix

11/s/2018

Clayton.J. Nix, Esq.

Chêir

Siqned by. ClaÍon J. Nix -A

cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

2 Mercy Hosp.,Inc. v. Bw'well,No. l5-1236 (JDB),2016 WL4007072,at*8 (D.D.C. July25,2016).
3 Mercy,89l F.3d at I 068.
a The CMS Administrator generally has applied as controlling precedent the law ofthe Circuit in which the
Plovider is located..See, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass¡n, Adm'r
Dec. (Apr. 13, 2009), affirming, PRRB D€c. No. 2009-D I I (Feb.27 ,2009); St. Vincent Mercy Med. Ctr. v.
BlueCross BlueShield Assh, Adm'r Dec. (Nov. 17, 2008) , afrtrniûg ¡n parl qnd reversi,tg in pdrl, PRRB Dec, No.
2008-D3 5 (Sept. I 5, 2008). However, in recognizing that providers may file suit with the appropriate Dishict Court
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
precedent the law ofthe D.C. Circuit. .9ee, e.g., Jordan Hosp. v. Blue Cross Blue Shield Assh., Adm'rDec. (Apr.
30,2007), vdcat¡ng,PRRB Dec. No. 2007-D23 (Feb. 28, 2007).



rr,& DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Re¡mbursement Review Board
1508 Woodlawn Drive, Su¡te 100
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Elizabeth Elias
Hall, Render, Killian, Heath & Lyman, P.C
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Cecile Huggins
Palmetto GB!'
Supervisor, Provider Cost Report Appeals
Intemal Mail Code 380
P.O. Box 100307
Camden,5C29202

RE: Jurisdictional Determination
Capella Healthcare 2008 Rehab Medicare Fraction Dual Eligible Days CIRP Group
Capella Healthcare 2009 Rehab Medicare Fraction Dual Eligible Days CIRP Group
Capella Healthcare 2010 UP SSI Fraction Dual Eligible Days CIRP
Provider Nos. : 04-T078, 37 -T 025, 44 -T I 5 1, 4 4-T 200
FYEs: 4/30/08, 9/30/08, 12/31/2008, 4/30/2009, 1213112009,4/3012010,8/3112010,
9/30/2010
PRRB Case Nos. : 1 5-2842GC, l 5 -2844GC, 1 6-22l IGC

Dear Ms. Elias and Ms. Huggrns:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years
ending ("FYE") in 2008,2009, and 2010. The Provider Reimbursement Review Board ("PRRB"
or "eãaìd"; haÁ reviewed the P¡oviders' documentation on its own motion in response tò the
United States Court of Appeals, District of Columbia Circuit's decision in Mercy Hospital, Inc.
v. Azar, on June 8,2018. Following review of the documentation, the Board finds that it does
not have jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income Payment
('IR-F-LIP') reimbursement issue and dlsmisses the instant appeals.

Pertinent Facts

On June 16, 2015, the Board received the group representative's request for a hearing ('RFFI')
regardrng Notices of Program Reimbursement C'NPR') dated February 13,2013, May 13,2013,
and June 5,2013, all corresponding to FYE ending in 2008. In its RFH, the Providers' list the
same single issue for appeal the Medicare Administrative Contractor's (MAC) exclusion of
dual eligible days associated with the Low-Income Patient ("LP") fraction of thc Mcdicarc DSH
payment for inpatient rehabilitation distinct-part units ("IRFs").

On August 22,2013, the Board received the group representative's request for a hearing
('RFH') regarding Notices of Program Reimbursement ("NPR') dated February 26,2013,
March 8, 2013, and June 5, 2013, coresponding to FYE ending in2009. In its RFH, the
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P¡oviders' list the same single issue for appeal - the MAC's exclusion of dual eligible days
associated with the Low-Income Patient ("LIP") fraction of the Medicare DSH payment for
inpatient rehabilitation distinct-part units ("IRFs").

Finally, on August 5, 2016, The Board received the group representative's request for a hearing

C'RFH') regarding a Notice of Program Reimbursement (.'NPR') dated December 4,2012,
August 30, 2013, and February 11,2016, corresponding to FYE ending in 2010. ln its RFH, the
Providers' list the same single issue for appeal - the MAC's exclusion of dual eligible days
associated with the Low-Income Patient ("LIP") fraction of the Medicare DSH payment for
inpatient rehabilitation distinct-part units ("IRFs").

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42U.5.C. g 1395oo(a) and 42 C.F.R. $$ 405.1835-405 .1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely fìled cost report if it is
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date ofreceipt of the final determination. Under42 C.F.R. $ 405.1835(a)(1) (2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance with Meclicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost report under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395ww$(8)(B), Congress specifically precludes administrative or judrcial
review of the prospective payment rates (.'PPS') for inpatient rehabilitation facilities ("IRFs").
Although providers have attempted to dispute exactly what rate-setting "steps" Congress
intended to shield from ¡eview under the stahrte, the United States Court ofAppeals, District of
Columbia Circuit's decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies
what is shielded from review in its analysis of this issue.l

In Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning of the fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
pafticular circumstances of each hospital for that year." One of the ways in which CMS adjusts a
hospital's IRF Medicare payment is by taking into account the number of low income patients

1 Mercy Hosp., Inc. v. Azar,89l F.3d 1062 (June 8,2018).
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("LIP") served by the hospital, also known as the LIP adjustment. The Court in Mercy affirmed
the United States District Court, wherein the District Court concluded that 42 U.S.C.

$ 1395wwO(8) prohibits administrative or judicial review of the Medicare Contractor's
determination ofthe LIP adjustment, because such review amounts to review of the
establishment of the hospital's prospective payment rates.2 The Court of Appeals concluded that
the Statute's plain language prohibits administrative andjudicial review ofnot only the statutory
adjustments, but also the "step two rates" utilized by the Medicare Contractor when adjusting the
standardized reimbursement rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review of one of the components utilized by the
Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal ofthe LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Board notes that
the Court of Appeals decision in Mercy is controlling precedent in interpreting the statutory
provisions at issue because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð
and 42 C.F.R. $$ 405.1875 and405.t877.

Boa¡d Members Participatins: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq. Clayton J, Nix, Esq.

Chair

Signed by: Clayton J. Nix -A

cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

2 Mercy Hosp., Inc. v. Burwell,No. 15-1236 (JDB),2016WL4007072,at*8 (D.D.C. July25,20l6).
3 Mercy,89l F.3d at 1068.
a The CMS Adminìstrator generally has applied as controlling precedent the law ofthe Circuit in ìvhich the
Provider is located . See, e.g., QRS CHW DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'r, Adm'r
Dec. (Apr. 13,2009), affirming, PRRB Dec. No. 2009-D I I (Feb.27 ,2009): St. Vincent Mercy Med. Ctr. v.
BlueCross BlueShield Ass'n, Adm'r Dec. Q.,lov. 17, 2008), affirming in part o d reversing rn parr, PRRB Dec. No.
2008-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate District Court
either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as conholling
precedent the law of the D.C. Circuit, ,\ce, e.g.,,Ionl.on Hn,sp. v Blle Cro,ss Bhe Shield Ass'2., Adm'r Dec. (Apr.
30, 2007), vaca ting, PP.P.B Dec. No. 2007-D23 (Feb. 28, 2007).

11/s/2O18

X Clayton J. trtix
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Prov¡der Reimbursement Review Board
1508 Woodlawn Drìve, Suite 100
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Elizabeth Elias
Hall, Render, Killian, Heath & Lyman, P.C.
500 N. Meridian St., Suite 400
Indianapolis, IN 46204

Mounir Kamal
Provider Audit & Reimbursement
Novitas Solutions, Inc.
Union Trust Building
501 Grant Street, Suite 600
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RE: JurisdictionalDetermination
Baptist Health Arkansas 2006 LIP SSI Dual Eligible CIRP Group
B()ptist Health (Arkansas) 2007 Rehab SSI Fraction Dual Eligible CIRP Days Group
Baptist Health (Arkansas) 2012 LIP Dual Eligible Days CIRP
Baptist Health (Arkansas) 2013 SSI LIP Dual Eligible Days CIRP Group
Baptist Health (Arkansas) 2014 SSI LIP Dual Eligible Days CIRP Group
Baptist Health Arkansas 2008 Rehab Medicare Fraction Dual Eligible Days CIRP Group
Baptist Health Arkansas 2010 I'lP SSI Dual Elígible Days CIRP
Baptist Health Arkansas 201I LIP SSI Dual Eligible Days CIRP
Provider Nos. : 04-T03 6, 04-3026
FYEs: l2/31/06, l2/31/07, l2/31/08, l2/31/10, 12131/11, l2l3l/12, l2l3ll13, l2/31/14
PRRB Case Nos. : 1 6- I 870G C, I 5 -27 90GC, 17 -17 89GC, 1 8-0044GC, 1 8-0604GC, 1 5-

2833GC, 17 -1 4'1 2GC, 17 - r s24GC

Dear Ms. Elias and Mr. Kamal:

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years

ending ("FYE") in 2006 to 2014. The Provider Reimbursement Review Board ("PRRB" or
"Board") has reviewed the Providers' documentation on its own motion in response to the United
States Court of Appeals, District of Columbia Circuit's decision in Mercy Hospital, Inc. v- Azar,
on Jnne 8,2018. Following review ofthe documentation, the Board finds that it does not have
jurisdiction to hear the Providers' Inpatient Rehab Facilities - Low Income Payment C'IRF-LIP')
reimbursement issue and dismisses the instant appeals.

Pertinent Facts

On June 11,2015, June 16,2015, January 25,2016, May 15, 2017,May 17,2017,Jtne30,2017,
October 5, 2011 , and January I 8, 2018, the Board received the group representative's requests

for a hearing C'RFII') regarding Notices of Program Reimbursement (NPR') corresponding to
FYEs ending in 2006 to 2014. ln their RFHs, the Providers' list the same srngle issue for appeal

- the Medica¡e Admimstrative Contractor's exclusion of dual eligible days associated with the
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Low-Income Patient ("LIP") fraction of the Medicare DSH payment for inpatient rehabilitation
distinct-part units ("lRFs').

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $$ 405.1835-405.1840 (2012), a provider has a

right to a Board hearing with respect to costs claimed on a timely filed cost repof if it ìs
dissatisfied with the final determination of the Medicare contractor, the amount in controversy is

$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days ofthe
date ofreceipt ofthe final determination. Under42 C.F.R. $ 405.1835(a)(1) (2012), aprovider
has preserved its right to claim dissatisfaction with the amount of Medicare payment for a
specific item at issue by either (i) including a claim for the specific item on its cost report for the
period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost repoú under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ l395wwO(8)(B), Congress specifically precludes administrative or judicial
review of the prospective paylnent lates ('PPS') for iupatient rehabilitation facilities. Although
providers have attempted to dispute exactly what rate-setting "steps" Congress intended to shield
from review under the statute, the United States Court of Appeals, District of Columbia Circuit's
decision in Mercy Hospital, Inc. v. Azar, answers this question and clarifies what is shielded
from ¡eview in its analysis of this issue.l

In Merry, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The first step takes place prior to the beginning ofthe fiscal year and involves CMS'
establishment of a standardized reimbursement rate, while the second step involves CMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the
particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients
served by the hospital, also known as the LIP adjustment. The Corxt.in Mercy affirmed the
United States District Court, wherein the District Court concluded that 42 U.S.C. $ l395ww(1)(8)
prohibits administrative or judicial review of the Medicare Contractor's determination of the LIP
adjustment, because such review amounts to review ofthe establishment of the hospital's
prospective payment rates.2 The Court ofAppeals concluded that the Statute's plain language
prohibits administrative and judicial review of not only the statutory adjustments, but also the

I Mercy Hosp., Inc. v. Azar,891 F.3d 1062 (D.C. Cir.2018).
2 Mercy Hosp., Inc. v. Burwell,206 F. Supp. 3d 93 (D.D.C. 201ó).
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"step t\¡/o mtes" utilized by the Medicare Contracto¡ when adjusting the staniiardized
reimbursement rate and then calculating a hospital's final payment.3

In the instant appeals, the Providers seek Board review ofone ofthe components utilized by the
Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the
prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal ofthe LIP adjustment and dismisses the issue in the
instant appeals that challenge this adjustment. In making this finding, the Boar d notes that
the Couf of Appeals decision in Mercy is controlling precedent in interpreting the relevant
stahrtory provisions because the Providers could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f)
and 42 C.F.R. $$ 405.1875 and405.1877.

Board Members Participatine: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregnry H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq. Clayton J. Nix, Esq.

Chair

Signed by: Clayton J. Nix -A

cc: Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Services

3 Mercy,891 F.3d at 1068.
4 The CMS Administralor generally has applied as controlling precedent the law ofthe Circuit in which the Provider
is located. See, e.g., QRS CHII/ DSH Labor room Days Groups v. Blue Cross Blue Shield Ass'n, Adrn'r Dec. (Apt.
13, 2009), affrrming, PRRB Dec. No. 2009-D1l (Feb.27,2009);.tt. Vincent Mercy Med. Ctr. v. BlueCross
BlueShield Ass\t, Adm'r Dec. (Nov. 17 ,20O8), afiìrming in part and reversìng in part,PRRB l)ec. No. 2008-D35
(Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate Dist ct Court either in
thc Circuit iu which they âre located oI the D.C. Circuit, tlìe Adnìirìistrutor âlso applies as controlling precedent the
law of the D.C. Circuit. See, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'n., Adm'r Dec. (Apr.30,
2007), vacating, PRRB Dec. No. 2007-D23 (Feb. 28, 2007).

11/6/2018

X Clayton.t. trlix
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Russell Kramer

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
Arcadia; CA 91006

Jurisdictional Decision

QRS BJC 2014 Uncompensated Care Distribution Pool CIRP Group
PRRB Case l8-l5l3GC

Dear Mr. Krame¡,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the
above referenced appeal and finds that it does not have jurisdiction over tJle lJncompensated Care
Payment issue. The jurisdictional decision ofthe Board is set forth below.

Pertinent tr'acts:

'The Providers filed their appeal request challenging the Final Rule in the Federal Register issued on
August 19, 2013: the Hospital Inpatient Prospective Payment Systems for Acute Care Hospitals and the
Long-Term Care Hospital Prospective Payrnent System Policy Changes and Fiscal Year 2014 Rates.

The Provider contends that CMS acted beyond its authority and otherwise arbitrarily and capriciously in
its calculation ofthe size pool of the UCC payments available for distribution to DSH eligible hospitals
for FY 2014. More specifically, the Provider argues that the notice and comment rulemaking
requirements were violated, and that inaccurate or unsubstantiated data was used by CMS in its
calculations.

The Medicare Contractor has filed ajurisdictional challenge for this appeal, arguing that the Board does

not have jurisdiction over the UCC DSH payrnent issue because jurisdiction is precluded by 42 U.S.C.

$ 139sww(r)(3) and 42 C.FR. $ al2.106(9)(z).

Board's Decision:

The Board finds that it does not have jurisdiction over the Uncompensated Care DSH payment issue
because jurisdiction is precluded by42 U.S.C. $ 1395ww(r)(3) and 42 C.F.R. $ +12 t06(9)(2). Based on
these provisions, judicial and administrative review is not available t¡der 42 U.S.C. $ $ I 3 95ff and
1395oo for:
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(A) Any estimate of the Secretary for purposes of determining the factors described in
paragraph (2).1

(B) Any period selected by the Secretary for such pu4roses.

Further, the D.C. Circuit Court2 upheld the D.C. District Court's decision3 that there is no judicial or
administrative ¡eview of uncompensated care DSH paynents. ln Tampa General, the Provider
challenged the calculation of the amount it would receive for uncompensated care for fiscal year 2014.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data
updated in March 2013, instead ofdata updated in August 2013, when calculating its uncompensated
care payments. The Provider argued that it was not challenging the esiimate of its uncompensated care,
but rather the underlying data on which the Secretary relied, judicial reyiew of which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review ofTampa General's claims because in challenging the use ofthe March 2013 update
data, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors
used to calculate additional pal'rnents. The D.C. Circuit Court went on to hold that, "the bar onjudicial
review ofthe Secretary's estimates precludes review ofthe underlying data as well."a The Court also
rejected Tampa General's argument that it could challenge the underþing data, finding that there cannot
bejudicial review ofthe underlying data because they are "indispensable" and "integral" to, and
"inextricably intertwined" with, the Secretary's estimate of uncompensated care.5

The Board finds that the same findings are applicable to the Providers' challenge to lheir 2014
uncompensated care payments. As in Tampa General, the Providers here are challenging the calculation
of the amount they received for uncompensated care for FY 2014. The Board finds that in challenging
the Medicare Contractor's calculation of their uncompensated care final payment amounts, the Providers
are seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate their
final payment amounts. The Board therefore finds that the Providers are challenging the underlying data
relied on by the Secretary to obtain those final pal'rnent amounts. The D.C. Circuit Court in Tampa
General held lhe bar on judicial review of the Secretary's estimates precludes review ofthe underlying
data as well.

The Board concludes that it does not have jurisdiction over the Uncompensated Care DSH issue in this
group appeal because judicial and administrative review of the calculation is barred by statute and
regulation. As the Uncompensated Ca¡e DSH issue is the only issue in the appeal, the Board hereby
closes the referenced group appeal and removes it from its docket.

t Paragraph (2) is a reference to tbe fhree factoß that make up the uncompensated care payment; (1) 75 percent of estimated
DSH payments tbat would be paid in absence of $ l395ww(r); (2) 1 rninus the percentage ofindividuals under age 65 who
a¡e uninsu¡ed in 2013 for the FY 2014 calculation; and (3) the hospital specific value that expresses the proportion of the
estimated uncompensated care amount for each subsection (d) hospital with potential to receive DSH palments, to the
amountofuncompensatedca¡eforallsubsection(d)hospitalstbatreceivepaymentunder42U.S.C.$1395ww(r)(2)(C).78
Fed. Reg. 50496,5062'¡,50631, 50634 (Aug. 19,2013).
2 Fla. Health Science,s Ctr., Inc. r)ha Tampa Gen. Hosp. v. Sec'y of Health & Human ,9ervs.2("Tampa General"), 830 F -3d
515 (D.C. Ctr.2016).

r 3 89 F. Supp.3d 121 (D.D.C.20ls).
a 830 F.3d at 517.
5 ld. at 519-
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' \ Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) ancl 42
C.F.R. $$ 405.1875 and 405.187'1.

Board Members Participating: For the Board:

Clalon J. Nix, Esq.
Charlotte F. Benson, CPA
GregoryH. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq..

cc:

X Clayton l. trtix

11t16/2018

Clayton J. Nix, Esq.

Ch aìr

SignÊd by: Clayton J. Nix -A

Wilson C. Leong, Esq., Federal Specialized Services
Byron Lamprecht, WPS Govemment Health Administrators (J-5)
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Stephanie A. Webster
Akin Gump Strauss Hauer & Feld, LLP
1333 New Hampshire Avonue, NW
Washington, DC 2003 6-1 5 64

RE: JurisdictionalDecision
Montefiore Health System 2014 DSH Uncompensated Care Payment Group
PRRB Case Number 18-0472GC

Dear Ms. Webster,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the
appeals referenced above and finds that it does not have jurisdiction over the Uncompensated Care
Pa)'rnent issue. The jurisdictional decision of the Board is set forth below.

Pertinent Facts:

The Providers filed their Group Appeal Request challenging the Final Rule in the Federal Register
issued on August79,2013: the Hospital Inpatient Prospective Pa¡'rnent Systems for Acute Care
Hospitals and the Long-Term Care Hospital Prospective Pa1'rnent System Policy Changes and Fiscal
Year 2014 Rates. The Providers in the group are each appealing a Notice of Program Reimbursement.

The Providers are challenging the procedural and substantive validity ofthe Secretary's determination of
their disproportionate share hospital ("DSH") payment amounts for uncompensated care costs for
Federal Fiscal Y ear 2014. The P¡oviders contend that the Secretary's determinations and rule are
arbitrary, capricious, reflect an abuse ofdiscretion, are not based upon substantial evidence, violate the
notice and commelrt rulemaking lequilernents and are otherwise contrary to law.

The Medicare Contractor noted in its 30 day letter that it believes this issue is barred from administrative
and judicial review per 42 U.S.C. $ 1395ww(r)(3), but has not filed a formal jurisdictional challenge in
this appeal.

Board's Decision:

The Board finds that it does not have jurisdiction over the Uncompensated Ca¡e DSH payment issue
because jurisdiction is precluded by 42 U.S.C. $ l395ww(r)(3) and 42 C.F.R. $ +12.t06(9)(2). Based on
tlrese provisions, judicial and atlministrative review is rot available umúcr 42 U.S.C. $$ 1395ff antl
I 395oo for:
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(A) Any estimate of the Secretary for purposes of determining the facto¡s described in
paragraph (2).1

(B) Any period selected by the Secretary for such purposes.

Further, the D.C. Circuit Court2 upheld the D.C. District Court's decision3 that there is no judicial or
administrative review of uncompensated ca¡e DSH payments. In Tampa General, the Provider
challenged the calculation of the amount it would receive for uncompensated care for fiscal yeat 2014.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data
updated in March 2013, instead of data updated in August 2013, when calculating its uncompensated
ca¡e pa)'ments. The Provider argued that it was not challenging the estimate of its uncompensated care,
but rather the underllng data on which the Secretary relied, judicial review of which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review of Tampa General's claims because in challenging the use of the March 2013 update
data, the hospital was seeking review of an "estimate" used by the Secretary to determine the factors
used to calculate additional paynnents. The D.C. Circuit Court went on to hold that, "the bar on judicial
review of the Secretary's estimates precludes review of the underlfng data ai well."a The Courtalso
rejected Tampa General's argument that it could challenge the underlying data, finding that there cannot
bejudicial review of the underlying data because they are "indispensable" and "integral" to, and
"inextricably intertwined" with, the Secretary's estimate ofuncompensated care.5

The Board finds that the same findings are applicable to the Providers' challenge to their 2014
uncompensated care payments. As in Tampa Generà|, the Providers here are challenging the calculation
ofthe amount they received for uncompensated care for FY 2014. The Board finds that in challenging
the Medicare Contractor's calculation oftheir uncompensated care final payrnent amounts, the Providers
are seeking review of an "estimate" used by the Secretary to determine the factors used to calculate their
final payment amounts. The Board therefore finds that the Providers are challenging the underlying data
relied on by the Secretary to obtain those final payment amounts. The D.C. Circuit Court in Tampa
General held, the bar on judicial review of the Secretary's estimates precludes review of the underlying
data as well.

The Board concludes that it does not have jurisdiction over the Uncompensated Care DSH issue in this
group appeal because judicial and administrative review of the calculation is barred by statute and
regulation. As the Uncompensated Care DSH issue is the only issue in the appeal, the Board hereby
closes the referenced group appeal and removes it from its docket.

I Paragraph (2) is a ¡eference to the th¡ee factors that make up the üncompensated care payment: (1) 75 percent ofestimated
DSH pa¡rments that would be paid in absence of $ l395ww(r); (2) I minus the percentage ofindividuals under age 65 wbo
are uninsured in 2013 for the FY 2014 calculation; and (3) the hospital specific value that expresses the proportion ofthe
estimated uncompensated care amount fo¡ each subsection (d) hospital with potential to receive DSH pa¡rnents, to tbe
amount ofuncompensated care for all subsection (d) hospitals that receive payment under 42 U.S.C. $ 1395ww(r)(2Xc). 78
Fed. Reg. 50496,50627,50631, s0634 (Aug. 19,20t3).
2 Fla. Health Sciences Ctr., lnc. dba Tampa Gen. Hosp. v. Sec'y of Heølth & Human Sen)s.2("Tampa General"),830 F.3d
515 (D.C. Cir. 201 6).

'...- 3 89 F. Supp.3d l2l (D.D.C.2015).
a 830 F.3d at 517.
5 lcl. at 519.
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'Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f) and 42
C.F.R. $$ 405.1875 and 405.1877.

ÐsaJdll¿9qb-.qs-l".artplpat¡ng: For the Boa¡d:

Clalon J. Nix, Esq.
Cha¡lotte F. Benson, CPA
Gregöry H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susan A. Tumer, Esq.

cci

X Clayton.t. tlix

11/16/2018

Clayton J. Nix, Esq.

Cha¡r

Sìgned byr Clayton J. Nix -A

Wilson C. Leong, Esq., Federal Specialized Services
Pam lanArsdale, National Government Sewices, Inc. (J-K)



DEPARTMENT OF HEALTH & HUMAN SERVICES

Provider Reimbursement Review Board
1508 Woodlawn Drive, Suite 100
Baltimore, MD 2L207
410-786-267 L

Stephanie A. Webster
Akin Gump Strauss Hauer & Feld, LLP
1333 New Hampshire Avenue, NW
lVashington, DC 2003 6 - 1 5 64

RE: JurisdictionalDecision
Montefiore Health System 2014 DSH Uncompensated Care Factor 3 CIRP Group
PRRB Case 18-15l9GC

Dear Ms. V/ebster,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the
above referenced case and finds that it does not have jurisdiction over the Uncompensated Ca¡e Pa)'rnent
issue. The jurisdictional decision of the Board is set forth below.

Pertinent Facts:

The Providers filed their Group Appeal Request challenging the calculations and data used for the Final
Rule in the Federal Register issued on August 19, 2013: the Hospital Inpatient Prospective Payment
Systems for Acute Care Hospitals and the Long-Term Care Hospital Prospective Payment System
Policy Changes and Fiscal Year 2014 Rates. The Providers are each appealing a Notice of Program
Reimbursement.

The P¡oviders are challenging the calculations and data used by the Secretary to determine their
disproportionate share hospital ("DSH") payment amounts for uncompensated ca¡e costs for Federal
Fiscal Yea¡ 2014. The Providers contend that the Secretary's determinations and rule are arbitrary,
capricious, are not based upon substantial evìdence, are otherwise contrary to law, and unlawfully fail to
reflect the best available data.

The Medicare ConÍactor noted in its 30 day letter that it believes this issue is bar¡ed from administrative
and judicial rcview per 42 U.S.C. $ 1395ww(r)(3), but has not filed a formal jurisdictional challenge in
this appeal.

Board's Decision:

The Board finds that it does not have jurisdiction oúer the Uncompensated Care DSH payrnent issue
because jurisdiction is precluded by 42 U.S.C. $ 1395ww(r)(3) and 42 C.F.R. $ +12.106(9)(Z). Based on
these provisions, judicial and administrative review is not available under 42 U.S.C. $ $ t 3 95ff and

l395oo for:
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(A) Any estimate of the Secretary for purposes of determining the factors described in
paragraph (2).1

(B) Any period selected by the Secretary for such purposes.

Further, the D.C. Circuit Court2 upheld the D.C. District Court's decision3 that there is no judicial or
adminishative review ofuncompensated care DSH payments. ln Tampa General, the Provider
challenged the calculation ofthe amount it would receive for uncompensated care for fiscal year 2074.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data
updated in March 2013, instead ofdata updated in August 2013, when calculating its uncompensated
care payments. The Provider argued that it was not challenging the estimate of its uncompensated care,
but rather the underlying data on which the Secretary relied, judicial review of which is not barred.

The District Court found that there was specific language in the statute that precluded adminishative or
judicial review of Tampa General's claims because in challenging the use of the March 2013 update
data, the hospital was seeking review of an "estimate" used by the Secretary to determine the factors
used to calculate additional payments. The D.C. Circuit Court went on to hold that, "the bar on judicial
review ofthe Secretary's estimates precludes review ofthe underlfng data as v/ell."4 The Court also
rejected Tampa General's argument that it could challenge the underlying data, finding that there cannot
bejudicial review of the underlying data because they are "indispensable" and "integral" to, and

"inextricably intertwined" with, the Secretary's estimate ofuncompensated care.5

The Board finds that the same findings are applicable to the Providers' challenge to their 2014
uncompensated care payments. As in Tampa General, the Providers here are challenging the calculation
ofthe amount they received for uncompensated care for FY 2014. The Board finds that in challenging
the Medicare Contractor's calculation of their uncompensated care final payment amounts, the Providers
are seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate theìr
final payment amounts. The Board therefore finds that the Pr'oviders are challenging the underlying data
relied on by the Secretary to obtain those final payment amounts. The D.C. Circuit Court in Tampa
General held the bar onjudicial review of the Secretary's estimates precludes ¡eviow ofthe undorlying
data as well.

The Board concludes that it does not have jurisdiction over the Uncompensated Care DSH issue in this
group appeal because judicial and administrative review ofthe calculation is barred by statuto and
regulation. As the Uncompensated Care DSH issue is the only issue in the appeal, the Board hereby
closes the referenced group appeal and removes it from its docket.

t Paragraph (2) is a reference to the three factoß that make up tbe uncompensated care payment: (1) 75 percent of estimated
DSH payrnents that would be paid in absence of $ l395ww(r); (2) I rninus the percentage ofindividuals under age 65 who
a¡e uninsured in 2013 for tbe FY 2014 calculation; and (3) the hospital specific value that expresses the propofion ofthe
estimated uncompensated care amount fo¡ each subsection (d) hospital with potential to receive DSH payments, to the
amount ofuncompensated ca¡e for all subsection (d) hospitals that receive payment under 42 U.S.C. $ 13 95ww(r)(2)(C), 78
led. Reg. 50496, 5062't,50631, s0634 (Aug. 19,2013).
2 Fla. .Heolth ,science,s Ctr., .lnc. dha Tampa Gen Ho,sp. v. Sec'y of Health & Human ,Servs?("Tompa General'),83Q F.3d
s15 (D.C. Cir. 2016).
3 89 F. Supp. 3d l2l (D.D.C. 2015).
a 830 F.3d at 517.
5 ld. at slg.
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Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and 42
C.F.R. $$ 405.1875 and 405.1817.

Board Members Participating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susa:r A. Turner, Esq.

cc:

X clayton J. trtix

11/16n018

Clayton J, Nìx, Esq,

ch a¡r

S¡gned by Clayton J. Nix -A

Wilson C. Leong, Esq., Federal Specialized Services
Pam VanArsdale, National Govemment Services, Inc. (J-K)
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Albert W. Shay
Morgan, Lewis & Bockius LLP
1 1 1 1 Pennsylvania Avenue, NW
Washington, DC20004

RE: JurisdictionalDecision
Morgan Lewis 2013 Uncompensated Care Group
PRRB Case Number 16-2562G

Dear Mr, Shay,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the
above referenced appeal and finds that it does not have jurisdiction over the Uncompensated Care

Pa)'¡nent issue. The jurisdictional decision of the Board is set forth below.

Pertinent Facts:

The Providers filed their Group Appeal ReQuest challenging the Final Rule in the Federal Register
issued on August 19, 2013: the Hospital Inpatient Prospective Payment Systems for Acute Care
Hospitals and the Long-Term Care Hospital Prospective Pa)'rnent System Policy Changes and Fiscal
Y ear 2074 Rates. The Providers in the group are each appealing a Notice of Program Reimbursement.

The Providers state the Final Rule is invalid. They argue that CMS's determination of their DSH
uncompensated care pa).ment for FY 2014, the choice of data used to determine that amount, CMS's
calculations, and thé rules goveming those determinations are all ultra vires, arbifrary and capricious,
not based on substantial evidence, and otherwise contrary to law.

The Medicare Contractor has filed a jurisdictional challenge in this appeal arguing that 42 U.S.C.

$ 1395ww(r) bars administrative and judicial review of the uncompensated DSH payment issue, and

therefore the Board lacks subject matter jurisdiction over this matter. The Providers argue that the
statutory bar should be viewed narrowly and is not applicable to this issue. Furthermore, they argue

that, included in their DSH pal,rnent challenge, is a "sub-component" issue related to the methodology
in counting Providers' Part C days.

Board's Decision:

The Board finds that it does not have jurisdiction over the Uncompensated Care DSH payment issue

because jurisdiction is precluded by 42 U.S.C. $ i395ww(r)(3) and 42 C.F.R. $ a12.106(gX2). Based on

these provisions, judioial and administrative review is not available under 42 U.S.C. $$ 1395ffand
1395oo for:
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(A) Any estimate of the Secretary for purposes of determining the factors described in
pangraph (2).1

@) Any period selected by the Secretary for such purposes.

Further, the D.C. Circuit Court2 upheld the D.C. District Court's decision3 that there is no judicial or
administrative review ofuncompensated care DSH payments. \n Tampa General, the Provider
challenged the calculation of the amount it would receive for uncompensated care for fiscal year 2014.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data

updated in March 2013, instead of data updated in August 2013, when calculating its uncompensated

care payments. The Provider argued that it was not challenging the estimate of its uncompensated care,

but rather the underlying data on which the Secretary relied, judicial review of which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review of Tampa General's claims because in challenging the use of the March 2013 update

data, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors
used to calculate additioíal payments. The D.C. Circuit Court went on to hold that, "the bar on judicial
review ofthe Secretary's estimates precludes review of the underlfng data as well."a The Court also

rejected Tampa General's argument that it could challenge the underlying data, finding that there cannot
be judicial review ofthe underlying data because they are "indispensable" and "integral" to, and

"inextricably intertwined" with, the Secretary's estimate of uncompensated care.r

The Board finds that the same findings are applicable to the Providers' challenge to Their 2014
uncompensated cate pa).ments. As in Tampa General, the Providers here are challenging the calculation
ofthe amount they received for uncompensated care for FY 2014. The Board finds that in challenging
the Medicare Contractor's calculation of their uncompensated care final payment amounts, the Providers
are seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate their
final payment anlourìts. The Board the¡efore finds that the P¡oviders are challenging the underlying data

relied on by the Secretary to obtain those final pa;anent amounts. The D.C. CitcutiT Co,rrt iî Tampa

General held, the bar on judicial review of the Secretary's estimates precludes review ofthe underlying
data as well.

Thc Board concludcs that it does not have jurisdiction over the Uncompensated Care DSH issue in this
group appeal becausejudicial and administrative review of the calculation is barred by statute and

regulation. As the Uncompensated Care DSH issue is the only issue in the appeal,6 the Board hereby
closes the referenced group appeal and removes it from its docket.

I Paragraph (2) is a reference to the three factors that make up the uncompensated care pa)'rnent: (l) 75 percent of estimated
DSH paynents that would be paid in absence of $ l395ww(r); (2) I minus the percentage ofindividuals under age 65 who
are uninsured in 2013 for the FY 2014 calculation; and (3) the hospjtal specific value that expresses the proportion ofthe
estimated uncompensated care amount for each subsection (d) hospital v/ith potential to receive DSH payments, to the

amount ofuncompensated care for all subsection (d) hospitals that receive payment under 42 U.S.C. $ l3 95ww(r)(2)(C). 78

Fed. Reg. 50496,50627,50631 and 50634.
2 Fla. Health Sciences Ctr., Inc. dba Tampa Gen. Hosp. v. Sec'y of Health & Humitn Servs.2("Tømpø General'),830 F.3d

s r 5 (D.c. cn. 201,6). .

3 89 F. Supp. ld l2l (D.D.C. 201 s).
4 830 F.3d 515, 517.
s Id. at 519.
6 Providers assert tbat there is a "sub-component" issue related to the methodology in counting Providers' Part C days. The
formation of this Optional Group Appeal was predicated on tbe existenca of a single common issue. See 42 C.F.R.
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Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and 42

C.F.R. $$ 405.1875 and,405.1877.

Board Members Participating: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Dvarts, Esq.
Susan A. Tumer, Esq.

X clayton J. t,tix

11r6n018

Clâyton J. Nìx, Esq.

Ch a¡r

Signed bla Clayton J. N¡x -A

Wilson C. Leong, Esq., Federal Specialized Services
Pam VanArsdale, National Government Services, Inc. (J-K)

g 405.1837(a)(2) and PPRB Rules l3 and 8. Neverthel€ss, the counting ofPart C days is an integral pafi of tbe metbodology
and calculations used in the Secretary's estimates for uncompensated care, which are exempt from administrative review. 42

U.S.C. $ 139sww(r)(3) and 42 C.F.R. $ a12.106(gX2).
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RE: Expedited Judicial Review I)etermination

SWC Care New England 2007 DSH Medicaid Fraction Part C Days Group

SWC Care New England 2007 DSH SSI Fraction Part C Days Group

SWC Care New England 2006 DSH SSI Fraction Part C Days Group

SWC Care New England 2006 DSH Medicaid Fraction Part C Days Group

SWC Care New England 2008 Medicaid Fraction Medicare Advantage Days Group

SWC Care New England 2008 DSH SSI Fraction Part C Days Group

SWC Care New Englanð 2009 DSH Medicaid Fraction Part C Days Group

SWC Care New England 2009 DSH SSI Fraction Part C Days Group

SWC Care New England 2010 SSI Fraction Part C Days Group

SWC Care New England 2010 Medicaid Fraction Part C Days Group

SWC Care New England 2011 DSH SSI Fraction Part C Days Group

SWC Care New England 2011 Medicaid Fraction Part C Days Group

request for
is set forth

expedited judicial review (EJR) for the above-referenced appeals. The Board's determination

below.

The issue in these appeals is:

t Providers' EJR Request at 4.
2 See 42tJ.5.C. $ l395ww(d)(l)-(5): 42 CF.R. Part412
1ld.

I)ear Mr. Newell:

The Provider Reimbursement Review Board (Board) has reviewed the Providers' October 25, 201 8

[W]hether Medicare Pafi C patients are 'entitled to benefits' under Part

A, such that they should be counted in the Medicare Part A/SSI

[Supplernental Security Income] fraction and excluded from the

Meãicaid fraction numerator or vice-versa.l

Statutory antl Regulatory Background: Medicare DSH Pavment

paÍ A ofthe Medicare Act covers "inpatient hospital services." Since 1983, the Medicare program has

paid most hospitals for the operating costs of inpatienl hospitaì services under the prospective payment

system (.,PPS;)., Under PPS, Medicare pays predetetmined, standardized amounts per discharge, subject

to certain payment adjustments.3
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The ppS statute contains a number ofprovisions that adjust reimbursenletlt based on hospital-specific

factors.a These cases involve the hospital-specific DSH adjustment, which requires the Secretary to

provide increased PPS payments to hospitals that serve a significantly disproportionate number of low-

income patiehts.5

A hospital may qualifo for a DSH adjustment based on its disproportionate patient percentage ("DPP").6

as a proxy foi uiilizaiion by low-income patients, the DPP determines a hospital's qualification as a DSH'

and ii also determines the amount of the DSH payment to a qualifuing hospital.T The DPP is defined as

the sum of two fractions oxpressed as percentages.s Those two fractions are referred to as the

"Medicare/SSl', fraction anã the "Medicaid" fraction. Both ofthese fractions consider whether a patient

was "entitled to benefits under part A'"

The statute,42 U.S.C. $ 1395ww(d)(5)(F)(vi)(I), defines the Medicare/SSI fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number ofsuch hospital's patient days for such period which were made

up of patients who (for such days) were entitled to benefts under part A

olthis subchapter and were entitled to supplemental security income

benefits (excluding any State supplementation) under subchapter XVI of
this chapter, and the denominator of which is the number of such

hospital's patient days for such fiscal year which were made up of
patients who (fol such days) were entitled to benefits under part A of this
subchapter. . . . (emphasis added)

The Medicare/SSl fractiôn is cömputed annually by the Centers for Medicare & Medicaid Services

c.cMS,,), and the Medicare contractors use cMS', calculation to compute a hospital's DSH payment

adjustment.e

The statute,42 U.S.C. $ l395ww(d)(5)(F)(vi)(l), defines the Medicaid fraction as:

the fraction (expressed as a percentage), the numerator of which is the

number ofthe hospital's patieni days for such period which consist of
patients who (for such days) were eligible for medical assistance under a

State plan approved under subchapter XìX lthe Medicaid program], but

who were not entitled lo benefits under parl A of this subchapter, and the

denominator of which is the total number ofthe hospital's patient days

for such Period. (emPhasis added)

The Medicare contractor determines the number ofthe hospital's patient days of service for which

patients were eligible for Medicaid but not entitled to Medicare Part A, and divides that number by the

iotal number ofpatient days in the same period.r0

a See 42 U.S.C. $ l395ww(d)(5).
5 See 42rJ.S.c. $ l395ww(d)(s)(F)(iXl); ¿z c.I' R $ 412'106
6 See 42n.5.C. $$ l3gsww(dXsXFXDO) an<l (dX5XF)(v); a2 c.F'f' $ a1210ó(c)(l)
1 See 42lJ -5.C. ðé r¡ss**(¿XsXFXiv) and (vii)-(xiii); a2 c F'R $ 412 106(d)'
I See 42tJ.S.c. $ l395ww(dX5)(F)(vi).
e 42 C.F.R. g 412.106(bx2)-(3).
ro ¿2 c.F.R. g 4 r2.lo6(bx4).
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Med icare Advantage Proqram

The Medicare program permits its beneficiaries to receive services from managed care entities. The

managed care statute implementing payments to health maintenance organizations ("HMOs") and

competitive medical plans ("CMPs") is found at42U.S.C- $ l395mm. The statute at42 U.S.C. $

l395mm(aX5) provides for "payment to the eligible organization under this section for individuals
enrolled under this section with the organizatjon and entitled to benelits under part A of this subchapter

and enrolled under part B of this subchapter . . ." Inpatient hospital days for Mcdicarc bcncficiaries
enrolled in HMos and cMPs prior to 1999 are referred to as Medicare HMo patient care days.

In the September 4, 1990 Federal Register, the Secretaryrr stated that:

Based on the language ofsection 1886(dX5XFXvi) ofthe Act [42
U.S.C. $ l395ww(dX5XF)(vi)1, which states that the disproportionate

share adjustment computation should include "patients who were entitled
' to benefits under Pa¡t 4," we believe it is appropriate to include the days

associated with Medicare patients who receive care at a qualified HMO.
Prior to December 1, 1987, vie were not able to isolate the days ofcare
associated \¡/ith Medicare patients in HMOs, and therefore, were unable

to fold this number into thecalculation [ofthe DSH adjustment]'

However, as of December l, 1987, a field was included on the Medicare

Providcr Analysis and Review (MEDPAR) fìle that allows us to isolate

those HMO days that were associated wìth Medicare patients' Therefore,

since that time we have been including HMO days in the SSl/Medicare
percentage [of the DSH adjustrnent].r2

At that time Medicare Part A paid fol HMO seruices and patients continued to bc cligiblc for Part A.r3

Vr'ith the creation of Medicare PartC in 1991,t4 Medicare beneficiaries who opted for managed care

coverage under Medicare PaIt C were no longer entitled to have payment made for thei¡ care under Part

A. Consistent with the statutory change, CMS did not include Medicare Part C days in the SSI ratios used

by ìhe Medicare contractors to calculate DSH payments for the fiscal year 2001-2004. 15

No further guìdance regarding the treatment ofPart C tlays in the DSH calculation was provided until the

2004 Inpatiènt Prospective Payment System ("IPPS") proposed rules were published in the Federal

Register. In that notice the Secretary stated that:

rr of Health and Human Services
!2 s5 Fed. Reg. 35,990, 39,994 (Sept.4, 1990).
t'Id.
Ia The Medicare Part C program did not begin operating until January 1,1999. See P.L l05-33, 1997HR2015,

co,lifietl as 42 U.S.C. g 1394e/-21 Note (c) "Enrollment Transition Rule.- An inclividual who is enrolled [in
Meãicarel on DecembËr 31 1998, with an eligible organization under. . . [42 U.S.C. 1395mm] shall be considered

to be en¡oiled with that organization on January l, 1999, under part C o1 l itle XVlll . . . if that olganization as a

contract under that part fof providing seryices on January l, 1999 . . . ." This was also known as

Medicare+Choice. îh" M"ãi"ut" Prãscription Drug, lmprovement and Modernization Act of2003 (Pub L. 108-

173), enacted on December 8, 2003, repìaced the Medica¡e+Choice program with the new Medicare Advantage

program under Part C of Title XVIII.
1569 Fed. Reg. 48,918, 49,099 (Aug. \1,2004)-
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. . . once a beneficiary has elected to join an M+C plan, that beneficiary's
benefits are no longer administered under Part A
. . . . once a benefciary elects Medicare Part C, those patient days

dttributable to the beneficiary should not be included in the Medicare

fraction of the DSH patient percentage- These patienl days should be

included in lhe count oftotal patíent d6ys in the Medicare /raction (the

denominator), and the patient's days for the M+C beneficiary who ß
also eligible /or Medicaid would bc included in the numerator of the

Medicaid fraction. . . (emphasis added)'6

The Secretary purportedly changed her position in the Federal fiscal year ("FFY) 2005 IPPS final rule,

by noting she was "revising our regulations at [42 C.F'R.] $ 412'106(bX2Xi) to include the days

associated with [Part C] beneficiaries in the Medica¡e fraction ofthe DSH calculation."rT ln response to a

comment regarding this change, the Secretary explained that:

We do agree that once Medicare beneficiaries elect Medicare
Part C coverage, they are still, in some sense, entitled Io benertts

under Medicare Part À, We agtee with the commenter that these

days should be included in the Medicare fraction ofthe DSH
calculation. Therefore, we are not adopting as fnal our proposal
stated in the May 19, 2003 proposed rule to include the days

associated with M+C benefciaries in the Medicaîd fracrion'
Instead, we are adoptìng a policy 10 include the patient days for
M+C beneJiciaries in the Medicare fraction .. . ' ifthe beneficiary
is also an SSI recipient, the patient days will be included in the
numerator of the Medicare liaction. We are revising our
regulations at $ 412.106(bx2)(i) to include the days associated
with M+C beneficiaries in the Medicare fraction of the DSH
calculation.r6 (emphasis added)

This statement would require inclusion ofMedicare Part C ìnpatient days in the Medicare fraction ofthe
DSH calculation.

Although rhe ohange iu policy r.egar.din g 42 c.r.k. $ 412.106(bX2XB) was included in the 
^ugust 

I l,
2004 Federal Register, no change to the regulatory language was published until Augustz2,2007 when

the FFY 2008 final rule was issued.re In that publìcation the Secretary noted that Ìto regulatory change

had in fact occurred, and announced that she had made "technical corrections" to the regulatory language

consistent with the change announced in the FFY 2005 IPPS final rule. As a result, Part C days were

required to be included in the Medicare fraction as ofOctober 1,2004

The U.S. Circuit Court for the District of Co'rumbia tn Atlîna Heahhcare Services v. Sebelius,2o vacated

the FFy 2005 IPPS rule. However, the Providers point out, the decision is not binding in actions by other

hospitals. Further, the Secretary has not acquiesced to that decision.

f 668 F"d. R"g. 27,154,27,208 (May 19,2003).
r7 69 Fed. Reg. at 49,099.
t8 ld.
te '12 Fed. I".eg. 47 ,'130, 47 ,384 (Augvst 22,2007).

'zo 
746 F. 3d I I 02 (D.C. Cir. 2014).
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Providers' Reoùest for EJR

The issue under appeal in this case involves the question ofwhether Medicare Part C patients are "entitled
to benefits" undei Þart A, thereby requiring them to be counted in the Medicare

Part A/SSI fraction and excluded from the Medicaid fraction numerator or vice versa.

prior to 2004, the Secretary treated Part C patients as not entitled to benefits under Part A. From 1986-

2004, fhe Secretary iuterpleted the term "entitled to bcncfits ùnder Part À" to mean covered or paid by

Medicare Part A, In the final rule for the FFY 2005,the Secretary reversed course and announced a

policy change. This policy was to include Part C days in the, Medicare Part A/SSI fraction and exclude

ihem-from tie Medicãid fraction effective October 1,2004.21

In Atlina,the Court affimed the district court's decision "that the Secretary's final rule was not a logical

outgrowth of the proposed rule."22 The Providers point out that because the Secretary has not acquiesced

to tñe decision, the 2004 regulation requiring Part C days be included in the Part A/SSI fraction and

removed frorn the Medicaid fraction remains in effect as set forth in 42 C.F.R. 55 412. 1 06(bX2XiXB) and

(bx2xiiD(B).

In these cases, the Providers contend that all Part C days should be excluded from the Part A/SSI fraction

and the Medicaid-eligible Paft C days should be included in the numerator of the Medicaid fraction. To

obtain reliet the Providers seek a ruling on the procedural and substantive validity ofthe 2004 rule that

the Board lacks the authority to grant. The Providers maintain that since the Secretary has not acqttiesced

to the decision in Altina, the Board remains bound by the regulation. Hence, EJR is appropriate.

Decision of the Board

Pursuant to 42 U.S.C. $ 1395oo(Ð(1) and the regulations at 42 c.F.R.$ 405.1S42(Ð(l ) (201 7), the Board is

required to grant an EJR request if it determines that (i) the Board has jurisdiction to conduct a hearing on

thó specific matter at issue; and (ii) the Board lacks the authority to decide a specific legal question relevant

to thã specìfic matter at issue because the legal question is a challenge either to the constitutionality of a
provisión of a stâtute or to the substantive ór procedural validity of a regulation or CMS Ruling.

Jurisdictional Determination

The participants that compdse the group appeals within this EJR request have filed appeals involving

fiscal years 2006-201 1.

For purposes of Board jurisdiction over a pafiicipant's appeals for cost report periods ending prior to

December 3 l, 2008, the patticipant may demonstrate dissatisfaction \¡/ith the amount of Medicare

reimbursement for the appealed issue by claiming the SSl/Part C issue as a "self-disallowed cost,"

pursuant to the Supreme Court's reasoning set out in Bethesda Hospilal Association v Bowen

(Bethesda).t3 In thàt case, the Supreme Court concluded that a cost report submitted in full compliance

iith the iecretary's n¡les and regulations, does not bar a provider from claiming dissatisfaction with the

amount of reimbursement allowãd by the regulations. Further, no statute or regulation expressly mandated

2t 69 Fed. Reg. at 49,099.
2'zAllina at 1109.
,r 108 S. Ct. 1255 (19S8). ,9¿¿ a/so CMS Ruling CMS-l ?27-R (in self-disallowing an item, the provider submits a

"orar"po.t 
th* 

"o¡¡plies 
with the Medicare payment policy for the item and then appeals the ltem to the Board The

Medicare Contractoi,s NpR would not incluìe any diiallowance for the item. The provider effectively self-

disaìlowed the item.).
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that a challenge to the validity ofa regulation be submitted first to the Medicare CÓntractor where the

contractor is without the power to award reimbursement.2a

On August 21, 2008, new regulations governing the Board were effective.zs Among the new regulations

implemented in Federal Register notice was 42 C.F.R. $ 405.1835(a)(l)(ii) which required for cost report

peiiods ending on or after December 31, 2008, providers who were self'-disallowing specific items had to

ào so by following the procedures for filing a cost report_undq protest. This regulatory requirement \ryas

litigateá irr Banz ei lleart llospital v. Bunvell (Banner).26 ln Banner, the provider filed its cost report in

acc-or¿ance with the applicable outlier regulations and did not protest the additional outlier payment it was

seeking. The provideii request for EJR was denied because the Board fou¡d that it lacked jurisdiction

over th-e issue. The Districi Court concluded that, tnder Bethesda, the 2008 self-disallowance regulation

could not be applied to appeals raising a legal challenge to a regulation or other policy that the Medicare

Contractor could not address.2T

The Secretary did not appeal the de cision in Banner and decided to apply the holding to certain similar

administrative appeals. Éffective April23,2018, the CMS Administrator implemented CMS Ruling

CMS-1727-R which jnvolves djssatisfaction with the Medicare Contractor determinations for cost repott

periods ending on December 31, 2008 and which began before January 1,2016' Under this ruling, where

ihe Board detèrmines that the specific item under appeal was subject to a regulation or payment policy

that bound the Medicare Contractor and left it \¡/ith no authority or discretion to make payment in the

manner sought by the provider on appeal, the protest requirements of42 c.F.R. $ 405.1835(axl Xii) were

no longer applicable. However, a provider could elect to self-disallow a specific ilem deemed non-

allowable by filing the matter under protest.

The Board has determined that the participants appeal of the Part C days are self-disallowed costs which

are governed by the decision in Bethesda (FYE 2001 and 2008) or cMS Ruling 1727-R (FYE 2009-

201i). Lì âddition, the participants' documentation shows that the estimated amount in controversy

"*""ád. 
$50,000, as required for a group appeal and the participants' appeals were timely filed. The

estimated amount in controversy is subject to recalculation by the Medjcare contractor for the actual final

amount in each case.

Board's Analylis Regarding the Appealed Issue

The group appeals in this EJR request involves the fiscal ycars 2006-201 1, thus the appealed cost

r"poi;ng p"iioar fall squarely withìn the time frame applicable to the Secretary's FFY 2005 IPPS rule

telng cnãitengea. The board recognizes that the D.C. Circuit vacated this regulation in Allina for the

time-period aiissue in these requests. However, the Secretary has not formally acquiesced to that vacatur

and, in this regard, has not pubÍished any guidance on how the vacatur is being implemented (e.g., only

"i.crit-*id" 
v-ersus nationwide). see generally Granl Med. Ctr. v. Burwell, 204 F. supp. 3d 68, 77 -82

(D.D.C.2016), appealfted,No.16-5314(D.C.Cir.,oct3l,20l6). Moreover, the D.c. circuit is the

ànty circuit tó aatå thai has vacated the regulation and, ifthe Board were to grant EJR, the Providers

*orld huu" the right to bring suit in either the D.c. circuit or the circuit within which they are

located. S¿e 42 U.S.C. $ l3Þ5oo(Ð(1). Based on the above, the Board must conclude thât it is otherv/ise

bound by the regulation for purposes of this EJR request.

2a Bethesdq al I258-59'
2s'13 Fed. Reg. 30,190,30,240 (May 23, 2008).
26201 F. supp.3d l3l (D.D.C.2016).
21 Banncr at 742.
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Board's Decision Regarding the EJR Requpg!

The Board finds lbat:

I ) it has jurisdiction over the matter for the subject years and that the participants

in the group appeals are entitled to a hearing before the Board;

2) based upon the padicip4rtts' asseftions regarding 42 C.F'R'

$$ 412.i 06(b)(2XiXB) and (bX2XiiÐ(B)' there are no findings of fact for
' 
resolution by the Board;

3) it is bound by the applicable existing Medicare law and regulation (42 C'F'R'

$ 40s.1867); and

4) it is without the authority to decide the legal question of whether 42 C F R'

$$ 412.106(bX2)(i)(B) and þ)(2)(iii)(B), are valid.

Accordingly, the Board finds that the question of the validity of42 c.F.R. s$ a I 2. I 06(b)(2)(i)(B) and

tUltzXiiiiríj p-perly falls within the provisions of 42 U.S.C. g 1395oo(Ð(1) and hereby grants the

È.ùíd"ti; .áqu"it foi n.lR for the issue and the subject years. The Providers have 60 days from the

receipt ofthis decision to institute the appropriate action forjudicial review. Sincethis is the only issue

undei dispute, the Board hcrcby closes the cases

Board Members ParticipaLil$

Clay'ton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robert A. Evarts
Susan A. Tumer

FOR TIIE BOARD:

,4"VV! Wp
Clayton J. Nix, Esq.

Chair

Enclosures: Schedules of Providers

cc: Pam VanArsdale, NGS (Electronic delivery w/Schedule ofProviders)

Wilson Leong, FSS (Electronic delivery w/Schedules of Providers)
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RB: JurisdictionalDecision
Akin Gump FY 2018 Uncompensated Care DSH Group Cases
PRRB Case 18-0574GC et al. (See Attached Listing of Appeals)

Dear Ms. Webster,

The Provider Reimbursement Review Board ("Board") has reviewed the jurisdictional documents in the
appeals referenced in the attached listing and finds that it does not have jurisdiction over the
Uncompensated Care Payment issue. The jurisdictional decision of the Board is set forth below.

Pertinent Facts:

The Providers all filed their appeal requests fiom the Final Rule issued in the Federal Register issued on
August 14, 2017: the Hospital Inpatient Prospective Payment Systems for Acute Care Hospitals and the
Long Term Care Hospital Prospective Payment System Policy Changes and Fiscal Year 2018 Rates.l

The P¡oviders are challenging the procedural and substantive validity of the Secretary's determination of
their disproportionate share hospital ("DSH") payment amounts for uncompensated ca¡e costs for
Federal Fiscal Year 2018. The Providers contend that the Secretary's determinations and rule a¡e
arbitrary, capricious, reflect an abuse of discretion, are not based upon substantial evidence, violate the
notice and comment rulemaking requirements and are otherwise contrary to law.

The Medicare Contractor has filed ajurisdictional challenge in one of the appeals.2

Board's Decision:

The Board finds that it does not have jurisdiction over the Uncompensated Care DSH payment issue
because jurisdiction is precluded by 42 U.S.C. g 1395ww(r)(3) and 42 C.F.R. g al2)06(g)Q). Based on
these provisions, judicial and administrative review is not available under 42 U.S.C. $ $ 1395ff and
1395oo for:

i' 82 F"d. Reg. 3?990 (Aug. 14,2017).
2 PRRB Case No. 18-0574GC. Tbe grounds for the challenge are generally that the Board does not have jurisdiction over the
DSH payment issue because 42 U.S.C. $ l395ww(r)(3) precludes its adminishative review. See generally Medlcare
Administ¡ative Contractor's Jurisdictional Challenge (April 12, 2018).
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(A) Any estimate ofthe Secretary for purposes of determining the factors described in
paragraph (2).3

(B) Any period selected by the Secretary for suoh purposes.

Further, the D.C. Circuit Courta upheld the D.C. District Court's decisions that there is no judicial or
administrative review of uncompensated care DSH pa1'rnents. 7n Tatnpa General, lhe Provider
challenged the calculation of the amount it would receive for uncompensated care for fiscal year 2014.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data
updated in March 2013, instead ofdata updated in August 2013, when calculating its uncompensated
care payments. The Provider argued that it was not challenging the estimate of its uncompensated care,

but rather the underllng data on which the Secretary relied, judicial review of which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review of Tampa General's claims because in challenging the use of the March 2013 update
data, the hospital was seeking review ofan "estimate" used by the Secretary to dete¡mine the factors
used to calculate additional pa1'rnents. The D.C. Circuit Court went on to hold that, "the bar on judicial
review of the Secretary's estimates precludes review of the underlying data as we11."6 The Court also
rejected Tampa General's argument that it could challenge the underlying data, finding that there cannot
bejudicial review of the underlying data because they are "indispensable" and "integral" to, and

"inextricably intertwined" with, the Secretary's estimate of uncompensated care.7

The Board finds that the same findings are applicable to the Providers' challenge to their 2018
rmcompensated care payments. As in Ta.mpa General, the Providers here are challenging the calculation
of the amount they received for uncompensated care for FY 201 8. The Board f,rnds that in challenging
the Medicare Contractor's calculation of their uncompensated ca¡e final payment amounts, the Providers
are seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate their
final payment amounts. The Board therefore finds that the Providers are challenging the underllng data
relied on by the Secretary to obtain those final payment amounts. The D.C. Circuil Court in Tampa
General held the bar onjudicial review ofthe Secretary's estimates precludes review of the underlying
data as well.

The Board concludes that it does not have jurisdiction over the Uucourpensated Care DSH issue in the
group appeals referenced in the attached listing because jndicial and adminishative review of the

calculation is baned by statute and regulation. As the Uncompensated Care DSH issue is the only issue
in each appeal, the Board hereby closes the referenced group appeals and removes them from its docket.

3 Paragraph (2) is a ¡eference to the tbree factors that make up the uncompensated care payment: (1) 75 percent of estimated
DSH payments that would be paid in absence of $ l395ww(r); (2) I minus the percentage ofindividuals under age 65 who
are uninsured in 2013 for the FY 2014 caÌculation; and (3) the hospital specific value that expresses the proportion of the
estimated uncompensated care amount for each subsection (d) hospital with potential to receive DSH paymeuts, to the
amount ofuncompensated care fo¡ all subsection (d) bospitals tbat receive pa)¡ment under 42 U.S.C. $ l395ww(rX2XC). ,See

82 Fed. Reg. at 38192-93,38196-9'1,38200-01 (summarizing the factors and methods for determining each one which were
originally adopted in 78 Fed. Reg. 50496,50627 ,50631, 50634 (Aug. 19, 2013)).
a Fla. Health Sciences Ctr., Inc. dba Tampa Gen. Hosp. v. Sec'y of Health & Human Sents.a("Tampa General),830 F.3d
5Is (D.C. Ctr.2016).
5 89 F. Supp.3d l2l (D.D.C.20ls).
ó 830 F.3d 515,517.
7 Id. at 519
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. Review of this determination may be available under the provisions of 42 U.S.C. $ l395oo(f) and 42
'' 

C.F.R. $$ 405.1875 and405.18'17.

Roard Members Participatins: Fot the Boar<l:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
GregoryH. Ziegler, CPA, CPC-A
Robert A. Evarts, Esq.
Susal A. Turne¡ Esq.

X clayton.t. trtix

11/20n018

cc'.

Clayton J. N¡X, Esq.

châìr
Siqned by Clayton J. Nix -A

Enclosu¡es: ListingofAppeals

Wilson C. Leong, Esq., Federal Specialized Services
Byron Lamprecht, WPS Govemment Health Administrators (J-5, J-8)
Bruce Snyder, Novitas Solutions, Inc. (J-L)
Mounis Kamal, Novitas Solutions, Inc. (J-H)
Laurie Polson, Palmetto GBA c/o National Govemment Services, Inc. (J-M)
John Bloom, Noridian Healthca¡e Solutions (J-F)
Pam VanArsdale, National Government Srevices, Inc. (J-K)
Danene Hartley, National Govemment Services, Inc. (J-6)
Gcoff Pikc, First Coast Scrviccs Options, Inc. (J-N)
Cecile Huggins, Palmeto GBA (J-J)
Lor¡aine Frewert, Noridian Healthcare Solutions (J-E)
Judith Cummings, CGS Administrators (J-15)
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l8-0574GC
18-0624GC
18-0627GC
18-0683GC
r8-0684GC
18-0685GC
18-0686GC
18-0687GC
18-0688GC
18-0689GC
18-0690GC
r8-069lGC
18-06g2GC
18-0693GC
18-0694G
18-0695GC
18-0696GC
18-0697GC
18-0700GC
I 8-071 I GC
t8-0747GC
18-0748GC
18-0749GC
18-075OGC
18-0797GC
l8-0798GC
t8-0811GC
18-0812GC
18-0813GC
18-0814GC
18-0815GC
18-0816GC
18-0817GC

Akin Gump FY 2018 Uncompensated Ca¡e DSH Group Cases

Beaumont Health 2018 DSH Uncompensated Care Payment CIRP Group
Gcisinger Health System 2018 DSH Uncompensated Care Pa)'rnent CIRP Group

Methodist Health System 2018 DSH Uncompensated Care Payment CIRP Group

INTEGRIS Health 2018 DSH Uncompensated Care Payment CIRP Group
Greenville Health System 2018 DSH Uncompensated Care Payment CIRP Group

Legacy Health 2018 DSH Uncompensated Care Pa)'rnent CIRP Group
Memorial Hermann 2018 DSH Uncompensated Care Payment CIRP Group
Methodist Hospital System 2018 DSH Uncompensated Care Payment CIRP Group

Mount Sinai Health System 2018 DSH Uncompensated Care Payment CIRP Group

Einstein Health 2018 DSH Uncompensated Care Payment CIRP Group
Allina Health 2018 DSH Uncompensated Care Payment CIRP Group
Baptist Health South Florida 2018 DSH Uncompensated Care Payment CIRP Group

Catholic Health Initiatives 2018 DSH Uncompensated Care Payment CIRP Group

Covena¡t Health 2018 DSH Uncompensated Care Payment CIRP Group
Akin Gump 2018 DSH Uncompensated Care Palnnent Group

Steward Health 2018 DSH Uncompensated Care Payment CIRP Group
Montefiore Health System 2018 DSH Uncompensated Care Payment CIRP Group

Northwell Health 2018 DSH Uncompensated Care Payment CIRP Group
Duke University 2018 DSH Uncompensated Care Payment CIRP Group
RV/J Bamabas Health 201 8 DSH Uncompensated Care Payment CIRP Group
Orlando Heaith 2018 DSH Uncompensated Care Pa)'rnent CIRP Group
UMass Memorial Health Care 2018 DSH Uncompensated Care Payment CIRP Group

United Health Services 2018 DSH Uncompensated Care Payment CIRP Group
Univ. of Rochester Medical Ctr 2018 DSH Uncompensated Care Payment CIRP Group

UPMC 2018 DSH Uncompensated Ca¡e Pa)rynents CIRP Group

Verity Health System 2018 DSH Uncompensated Care Payment CIRP Group
Wake Forest Baptist Health 2018 DSH Uncompensated Care Payment CIRP Group
Premier Health 2018 DSH Uncompensated Care Payment CIRP Group
Saint Francis Health System 2018 DSH Uncompensated Care Pa)'rnent CIRP Group

Sanford Health 2018 DSH Unco-tnpensated Care Paynent CIRP Group
St. Elizabeth Healthcare 2018 DSH Uncompensated Care Pa)'rnent CIRP Groltp
Trinity Health 2018 DSH Uncompensated Care Payment CIRP Group
Rochester Regional Health Sys 2018 DSH Uncompensated Care Payment CIRP Group
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Provider Reimbursement Review Board
1508 Woodlawn Drive, Su¡te 100
Bältimore, l4D 2f207
4L0-786-267r

Maureen O'Brien Griffin
Hall, Render, Killian, Heath & Lyman, P.C.
500 N. Meridian St., Suite 400
Indianapolis, Ill 46204

Mounir Kamal
Novitas Solutions, Inc.
Union Trust Building
501 Grant Street, Suite 600
Pittsburgh, PA 15219

Byron Lamprecht
WPS Govemment Health Administrators
2525 N I l Tth Avenue, Suite 200
Omaha, NE 68164

RE Jurisdictional Determination
Communíty Health Systems 2006-2014 Rehab Lip Appeals
Provider Nos.: Various
FYEs: 2006 -2009,2011 -2015
PRRB Case Nos.: 17-0919GC, 17-1912GC,17-1099GC, I7-1723GC, 15-2814GC, l5-
284'7GC, l6-0594cC, 17-t498GC, t7-1525GC, l5-3092GC, t5-3472GC,16-2391GC,
17-1913GC, t7-lgrscc

Dear Ms. O'Brien Griffin, Mr. Kamal, and Mr. Lamprecht

This case involves the Providers' appeals of its Medicare reimbursement for the fiscal years
ending ("FYEs") in 2006, 2007,2008,2009,2011,2012,2013,2014,and 2015. The Provider
Reimbursement Review Board C'PRRB" or "Board") has reviewed the Providers' documentation
on it-s own motion in resporrse to the decision of the Uuited States Coult of Appeals lor the
District of Columbia Circuit in Mercy Hospital, Inc. v. Azar (" Mercy"), on June 8, 2018.
Following review of the documentation, the Board finds that it does not have jurisdictiori to hear
the Providers' Inpatient Rehab Facilities Low Income Payment ('IRF-LIP') reimbursement
issue and dismisses the instant appeals.

Pertinent Facts

On July 24, 2017,lhe Board received the group representative's requests for a hearing ('RFH')
regarding Notices of Program Reimbursement C'NPR'), corresponding to FYE 2015. In its
RFH, the Providers' list a single issue for appeal - 

the calculation ofthe Medicare percentage
associated with the Low-Income Patient ("LIP") fraction of the Medicare DSH payment for
inpatient rehabilitation distinct-part units ("IRFs").
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On February 1,2017 , February 14,2017 , and JL:ly 27 ,2017, the Board received the group
representative's requests for a hearing ("RFH") regarding Notices ofProgram Reimbursement
("NPR') corresponding to FYEs 2006 through 2014. In its RFH, the Providers' list the same
single issue for appeal - the calculation associated with the Low-Income Patient ("LIP")
fraction of thq Medicare DSH payment for inpatient rehabilitation distinct-part units ("IRFs").

Finally, on June 12,2015, June 17,2015, August 3,2015, September 29,2015, December 8,

2015, September 8,2016, May 15, 2017,May 18,2017, June 23, 2017, htly 24,2017, the Board
received the group representative's requests for a hearing C'RFH') regarding Notices ofProgram
Reimbursement C'NPR') corresponding to FYEs 2007 through 2015. In its RFH, the Providers'
list the same single issue for appeal - the lntermediary's exclusion ofdual eligible days
associated with the Low-Income Patient ("LIP") fraction of the Medicare DSH pay'rnent for
inpatient rehabilitation distinct-part units ("IRFs").

Board's Analvsis and Decision

Applicable Regulatory Provisions and Board Rules

Pursuant to 42 U.S.C. $ 1395oo(a) and 42 C.F.R. $ $ 405. 183 5-40 5.1840 (2012), a provider has a
right to a Board hearing with respect to costs claimed on a timely filed cost report if it is
dissatisfied with the final determination of the Medica¡e contractor, the amount in controversy is
$10,000 or more ($50,000 for a group), and the request for hearing is filed within 180 days of the
date of receipt of the final determination. Under 42 C.F.R. $ a05.1835(a)(t) (2012), a provider
has preserved its right to claim dissatisfaction .,¡/ith the amount of Medicare payment for a
specific item at issue by either: (i) including a claim for the specific item on its cost repoÍ for
the period where the provider seeks payment that it believes to be in accordance with Medicare
policy; or (ii) effective with cost reporting periods that end on or after December 31, 2008, self-
disallowing the specific item by following the applicable procedures for filing a cost repoÍ under
protest where the provider seeks payment that it believes may not be in accordance with
Medicare policy.

Rehab Days in LIP Adjustment Calculations

Under 42 U.S.C. $ 1395wwO(8)(B), Congress specifically precludes aflministrative or judicial
review ofthe prospective payment rates ("PPS") for IRFs. Although providers have attempted to
dispute exactly what rate-setting "steps" Congress intended to shield from review under the
statute, the D.C. Court of Appeals' decision in Mercy, ans\Ã/ers this question a¡d clarifres what is
shielded from review in its analvsis of this issue. I

In Mercy, the Court describes CMS' two-step rate-setting process for Medicare reimbursement
for IRFs. The fi¡st step takes place prior to the beginning of the fiscal year and involves CMS'

\ Mercy Hosp., lnc. v. Azar,89l F.3d 1062 (June 8,2018).
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estahlishment of a standardized reimbursement rate, while the second step involves cMS'
adjustments (calculated by the Medicare contractor) to "the standardized rates to reflect the

particular circumstances of each hospital for that year." One of the ways in which CMS adjusts a

hospital's IRF Medicare payment is by taking into account the number of low income patients

("LIP") served by the hospital, also krown as the LIP adjustment. The D.C. Court of Appeals in

Mercy affirmed the District Court, wherein the District Court concluded that 42 U.S'C.

$ 1395wwO(S) prohibits adminishative or judicial review of the Medicare Contractor's 
,

determination of the LIP adjustment, because such review. amounts to review Óf the

establishment of the hospital's prospective payment rates.2 The D.C. Court of Appeals

concluded that the Statute's plain language prohibits administrative and judicial review ofnot
only the statutory adjustments, but also the "step two rates" utilized by the Medicare Contractor

when adjusting the standardized ¡eimbursement rate and then calculating a hospital's final
payment.3

In the instant appeals, the Providers seek Board review ofone of the components utilized by the

Medicare Contractor to determine the Provider's LIP adjustment, namely its SSI-or
Medicare-Ratio. As Congress has prohibited administrative and judicial review of the

prospective payment rates for IRFs, including the LIP adjustment, the Board lacks the
jurisdiction to hear the Provider's appeal ofthe LIP adjustment and dismisses the issue in the

instant appeals that challenge this adjustment. In making this finding, the Board notes that

the D.C. Court of Appeals decision il Mercy is controlling precedent bcoause the Providers

could bring suit in the D.C. Circuit.a

Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(Ð

and 42 C.F.R. $$ 405.1875 and 405.1877.

Board Members Participqlling: For the Board

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
Gregory H. Ziegler, CPA, CPC-A
Robeft A. Evafs, Esq.
Susan A. Tumcr, Esq.

X clayton t. t',tix

11/26/2018

Clalto J. Nix, tsq.
Ch a¡r

Signed by: clayton r. Nix -A

2 Mercy flosp., Inc.v. Bw'well,No. 15-1236 (JDB), 2016 WL 4007072, at *8 (D.D.C July25'2016)
3 Merc1t,89l F.3d at 1068.
a The CMS Administrator generally has applied as controlling precedent the law of the Circuit in which the

Provider is locatcd. See, e.g., QRS C4llt DSII Labor room Døys Groups v. Blue Cross Blue Shield Assh, Ãdm'r
Dec. (Apr. 13,2OO9), afflrrming, PRRB Dec. No.2009-Dl I (Feb 27,2009); St Vincent Mercy Med Ctr' v
BlueCross BlueShield Asslt, Adm'r Dec. (Nov. l7,2008), affrming in pqrt Lnd revers¡ng í parLPP'P'B Dec. No.
2OO8-D35 (Sept. 15, 2008). However, in recognizing that providers may file suit with the appropriate Disftict Court

either in the Circuit in which they are located or the D.C. Circuit, the Administrator also applies as controlling
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cc'. Edward Lau, Esq., Federal Specialized Services
Wilson Leong, Federal Specialized Ser.¿ices

Byron Lamprecht, WPS Govemment Health Administrators

precedent the law of tlre D.C. Circuit. S¿e, e.g., Jordan Hosp. v. Blue Cross Blue Shield Ass'tt., Adm'rDec. (Apr
30,2007), vacøl¡rg, PRRB Dec. No. 2007-D23 (Feb.28,2007).)
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Appendix A

17-09r9GC Community Health System 2006-2009 Rehab LIP Post 1498R Data Match
CIRP

t7-1912GC Community Health Systems 2010-2011 Rehab Post 1498R SSI Data Match
CIRP

l7-1099GC Community Health Systems 2tJ12-2r¿14 Rehab LIP Post 1498R Data Match
CIRP

17-t723GC Community Health Systems 2015 LIP SSI Fraction Dual Eligible Days CIRP
Group

15-28t4GC Community Healthcare System 2007 Rehab SSI Fraction Dual Eligible Days
CIRP Group

I5-2847GC Community Healthcare System 2008 Rehab Medicare Fraction Dual Eligible
Davs CIRP Grouo

t6-0s94GC Community Healthcare System 2009 LIP Rehab Medicare Fraction Dual
Elisible Days CIRP Group

17-1498GC Community Healthcare System 2010 LIP SSI Fraction Dual Eligible Days CIRP
17-1s2sGC Community Healthcare System 201 1 LIP SSI Fraction Dual Eligible Days CIRP
r s-3092GC

t15-472GC

Community Healthcare System 2012 Rehab LIP SSI Fraction Dual Eligible
CIRP Group
Community Healthcare System 2013 Rehab LIP SSI Fraction Dual Eligible
Days CIRP

16-2391GC Community Healthcare System 2014 Rehab LIP SSI Fraction Dual Eligible
Days CIRP Group

17-1913GC Community Healthcare System 201 5 LIP Medicare Fraction Dual Eligible Days
CIRP Group

17- 191sGC Community Healthcare System 2015 LIP Medicare/Medicaid Medicate
Advantase Davs CIRP Group



DEPARTMENT OF HEALTH & HUMAN SERVICES

RE:

Provider Reimbursement Rev¡ew Board
1508 Woodlawn Drive, Suite 100
Balt¡more, MD 27207
4ro-746-2671

J.C. Ravindran

Quality Reimbursement Services, Inc.
150 N. Santa Anita Avenue, Suite 5704
A¡cadia, CA 91006

Jurisdictional Decision

QRS CHS 2014 Uncompensated Care Distribution Pool CIRP Group
PRRB Case 18-0l13GC

Dear Mr. Ravindran,

The Provider Reimbursement Review Board ('tsoard") has reviewed the jurisdictional documents in the
above referenced appeal and finds that it does not have jurisdiction over the Uncompensated Care
Payment issue. The jurisdictional decision of the Board is set forth below.

Pertinent Facts:

The Providers filed their Group Appeal Request challenging the Final Rule in the Federal Register
issued on August 19,2013: the Hospital Inpatient Prospective Payment Systems for Acute Care
Hospitals and the Long-'I'erm Care Hospital Prospective Payment System Policy Changes and Fiscal
Year 2074 Rates.l The Providers are each appealing a Notice of Program Reimbursement.

The Providers colltend that CMS acted beyond its authority ald otherwise arbitrarily and capriciously in
its calculation of the size pool of the UCC payments available for distribution to DSH eligible hospitals
for FY 2014. More specifically, the Providers argue that the notice and comment rulemaking
requirements were violated, and that inaccurate or unsubstantiated data was used by CMS in its
calculations and methodology established in the Final Rul.e.

The Medicare Contractor has filed ajurisdictional challenge for this appeal, arguing that the Board does
not have jurisdiction over the UCC DSH payment issue because jurisdiction ìs precluded by 42 U.S.C.
$ 139sww(r)(3) and 42 C.FR. $ +12.106(9)(z).

Board's Decision:

The Board finds that it does not have jurisdìction over the Uncompensated Care DSH payment issue
because jurisdiction is precluded by 42 U.S.C. g 1395ww(r)(3) and 42 C.F.R. g a12.106(gX2). Based on
these provisions, judicial and administrative review is not available under 42 U.S.C. $$ 1395ffand
I 395oo for:

(A) Any estimate of the Secretary for purposes of determining the factors described in
paragraph (2).2

'78 Fed. Reg. 50496 (Aug. 19,2013).

'? 
Paragraph (2) is a ref€rence to the three factors that make up the uncompensated care pal,ment: (1) 75 percent of estimated

DSH payments that would be paid in absence of$ l395ww(r); (2) I minus the percentage ofindividuals under age 65 who
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(B) Ary period selected by the Secretary for such purposes.

Further, thc D.C. Circuit Court3 upheld thc D.C. District Court's decisiona that there is no judicial or
adminishative review of uncompensate<l care DSH paym ents, ln Tampa General, the Provider
challenged the calculation of the amount it would receive for uncompensated care fo¡ fiscalyear 2074.
The Provider claimed that the Secretary used inappropriate data when she selected the hospital cost data
updated in March 2013, instead ofdata updated in August 2013, when calculating its uncompensated
care pa)¡ments. The Provider argued that it was not challenging the estimate of its uncompensated care,
but rather the underllng data on which the Secretary relied, judicial review of which is not barred.

The District Court found that there was specific language in the statute that precluded administrative or
judicial review of Tampa General's claims because in challenging the use of the March 2013 update
data, the hospital was seeking review ofan "estimate" used by the Secretary to determine the factors
used to calculate additional payments. The D.C. Circuit Court went on to hold that, "the bar on judicial
review ofthe Secretary's estimates precludes review ofthe underllng data as well."5 The Court also
rejected Tampa General's argument that it could challenge the underlying data, finding that there cannot
be judicial review of the underlying data because they are "indispensable" and "integral" to, and
"inextricably intertwined" with, the Secretary's estimate of uncompensated care.6

The Board finds that the same findings are applicable to the Providers' challenge to thetr 2014
uncompensated care payments. As in Tampa General, the Providers here are challenging the calculation
of the amount they received for uncompensated care for FY 2014. The Board finds that in challenging
the Medicare Contractor's calculation of their uncompensated ca¡e final payment amounts, the Providers
are seeking review ofan "estimate" used by the Secretary to determine the factors used to calculate their
frnal pal,rnent amounts. The Board therefore finds that the Providers are challenging the underlying data
relied on by the Secretary to obtain those final pa1'rnent amounts. The D.C. Circuit Cotrt in Tampa
General held the bar on judicial review ofthe Secretary's estimates precludes review of the underlying
data as well.

The Board concludes that it does not have jurisdiction over the Uncompensated Care DSH issue in this
group appeal because judicial and administrative review of the calculation is barred by statute and
regulation. Às the Uncompensated Care DSH issue is the only issuc in thc appeal, the Board hereby
closes the referenced group appeal and removes it fiom its docket.

are uninsured in 2013 for the FY 2014 calculation; and (3) the hospital specifìc value that expresses tbe proportion ofthe
estimated uncompensated care amoùnt for each subsection (d) hospital with potential to receive DSH payments, to the
amountofuncompensatedca¡eforallsubsection(d)bosp.italsthatreceivepa]'mentunder42U.S.C.$l395ww(rX2XC).78
Fcd. Rcg. at 5062? ,50631 and 50634.
3 Fla. Health Sciences Ctr., lnc. dba Tampa Gen. Hosp. v. Sec'y of Health & Human Servs.s("Tampa General"'¡,830 F.3d
515 (D.C. Cir.20l6).
4 89 F. Srìpp, 3d l2l (D.D.C. 2015).

. 5 830 F.3d at 517.
6 Id. at 519.
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Review of this determination may be available under the provisions of 42 U.S.C. $ 1395oo(f) and 42
C.F.R. $$ 405.1875 and,405.7877.

Board Members Participatinq: For the Board:

Clayton J. Nix, Esq.
Charlotte F. Benson, CPA
GregoryH. Ziegler, CPA, CPC-A
Robert Â. Evarts, Esq.
Susan A, Turner, Esq,

X Clayton,,t. trlix
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